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Committee Report (Substituted)

Thisanalysis utilizesthe latest version of the House Ways and M eans Committee analysis
and incor porates House floor amendments and amendments made in the Senate committee.
A list of Senate committee amendments adopted on May 24, 2003, is attached at the end of
thisanalysis.

DIGEST AND PURPOSE

As the sole administrator of the treasury and the state’ s many financial resources, the Comptroller
of Public Accounts (comptroller) office relies on statutory authority and rulemaking power to
manage those resources. Asthe dynamics of financial markets and our economic systems continue
to evolve, the tools available to the comptroller often require adjustment to maximize the
effectiveness of the agency’ sresource control. Being the sole administrator of the state’ sfinancial
resources aso places the comptroller in the unique position of working in concert with other state
governmental entities that rely on the comptroller’ s expertise to adequately provide the necessary
financial support. C.S.H.B. 2425 makes adjustments in various portions of the Texas statutes to
facilitate the administration of the state 's financial resources.

RULEMAKING AUTHORITY

Rulemaking authority is expressly granted to the comptroller of public accountsin SECTIONS 31
and 73 of thishill. Any rulemaking authority that might have been added by the senate committee
amendments adopted on May 24, 2003, is not reflected in this Section of the analysis.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 103.051(a), Civil Practice and Remedies Code, adding to thelist of
items that must be submitted to the Comptroller of Public Accounts (comptroller) for wrongful
imprisonment compensation. The addition consists of a certification of the claimant’s actual
innocence signed by the current prosecuting attorney of the county in which the sentence was
rendered.

SECTION 2. Amends Section 14(e), Article 42.12, Code of Crimina Procedure, clarifying when
acounty must remit substance abuse court fees. Thereporting requirement iseliminatedintheevent
that no fees are collected.

SECTION 3. Amends Section 19(f), Article 42.12, Code of Criminal Procedure, clarifying when
acommunity corrections and supervision department must remit substance abuse court fees. The
reporting requirement is eliminated in the event that no fees are collected.

SECTION 4. Amends Sections 42.259(c), (d), and (f), Education Code, to adjust the manner in
which payments from the foundation school fund are made to each category 2 and 3 school district.

SECTION 5. Amends Section 44.901, Education Code, authorizing school district boardsof trustees
to enter into energy savings performance contracts. The section also requires payment of a
performance bond. Methods of finance for energy savings performance contracts may include
lease-purchase, bond proceeds, and vendor financing.

SECTION 6. Amends Section 51.927, Education Code, authorizing institutions of higher education
boards to enter into energy savings performance contracts. The section also requires payment of a
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performance bond. Methods of finance for energy savings performance contracts may include
lease-purchase, bonds proceeds, and vendor financing. Contracts under this section must be let as
professional services.

SECTION 7. Amends Section 54.619, Education Code, authorizing the Prepaid Higher Education
Tuition Board to suspend new enrollment in the program to ensure actuarial soundness of the fund.

SECTION 8. Amends Section 54.624, Education Code, to make provisions regarding a prepaid
tuition contract.

SECTION 9. Amends Section 403.016(f), Government Code, to authorize the comptroller to use
the electronic funds transfer system to deposit aportion of an employee’ s gross pay into an account
of an eligible state empl oyee organi zation for amembership as prescribed by Subchapter G, Chapter
659.

SECTION 10. Amends Section 403.020, Government Code, to provide for performance reviews
of ingtitutions of higher education by the comptroller.

SECTION 11. Amends Section 403.027(g), Government Code, placing the definition of "digital
signature” in the Government Code and deleting cross-references to portions of the Business &
Commerce Code that no longer exist.

SECTION 12. Amends Section 403.054, Government Code, by amending Subsection (b) and adding
Subsection (i), asfollows:

(b) Prohibits the comptroller from issuing a replacement warrant under certain
circumstances.

(i) Defines*payment law.”

SECTION 13. Amends Section 403.092, Subsections(a) and (b), Government Code, expanding the
comptroller’ sauthority to borrow available cash from funds outside the treasury being managed by
the comptroller.

SECTION 14. Amends Sections 403.1042(b), (c), (e), and (f), Government Code, by changing the
way persons are appointed to the tobacco settlement permanent trust account investment advisory
committee.

SECTION 15. Amends Section 404.024, Government Code, allowing thecomptroller toinvest state
monies in pooled funds established by the Texas Treasury Safekeeping Trust Company (trust
company) and operated like mutual funds and whose portfolios consist only of dollar-denominated
securities. This Section also makes explicit the comptroller’s authority to lend securities as an
investment option.

SECTION 16. Amends Section 404.102, Government Code, making explicit the trust company’s
authority to pool funds and lend securitiesin order to manage funds and securities more efficiently
and economically.

SECTION 17. Amends Section 404.107(b), stating that a participant having funds deposited with
the trust company is required to pay fees developed under Section 404.103(f). The trust company
may deduct fees from the principal or earning of a participant on deposit with the trust company or
require a participant to pay afee from an amount not on deposit with the trust company.

SECTION 18. Amends Section 404.123(b), Government Code, allowing the cash management
committee to set the cap on outstanding notes and eliminating the 25 percent cap.

SECTION 19. Amends Chapter 447, Government Code, as amended by Chapters 573, 1158, and
1983, 77th Legidature, Regular Session, 2001, consolidating three bills amended to State Energy
Conservation Office statutes and eliminating conflicting provisions.
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SECTION 20. Amends Subchapter A, Chapter 609, Government Code, by adding Section 609.014,
to provide that an institution of higher education participating in a group benefits program may
participate only in a deferred compensation plan.

SECTION 21. Amends Section 659.102, Government Code, by amending Subsection (c) and adding
Subsection (d), to provide that a supplemental optional benefits program may include a qualified
transportation benefit. Defines qualified transportation benefit, and requires the Employees
Retirement System of Texas (ERS) to determineafee or charge regarding the transportation benefit.

SECTION 22. Amends Subchapter G, Chapter 659, Government Code, by adding Section 659.1031,
to authorize an employee of a state agency to authorize a salary deduction for payment to a certain
organization of amembership fee.

SECTION 23. Amends Section 659.104(a), Government Code, to amend provisions regarding an
authorized payroll deduction for membership in an eligible state employee organization.

SECTION 24. Amends Section 659.110, Government Code, to make conforming changes.
SECTION 25. Amends Section 659.131(8), Government Code, to redefine “indirect services.”

SECTION 26. Amends Section 659.146(c), Government Code, to remove provisionsregarding an
international federation or fund.

SECTION 27. Amends Section 659.150(b), Government Code, to prohibit aparticipating charitable
organization from directly or indirectly funding, rather than conducting, litigation.

SECTION 28. Amends Section 659.253, Government Code, to make provisions regarding a state
employee who transfers within a state agency from an exempt to aclassified position or aclassified
to an exempt position. Defines “classified position” and “exempt position.”

SECTION 29. Amends Subchapter K, Chapter 659, Government Code, making salary provisions
for a state employee transferring within an agency between classified positions.

SECTION 30. Amends Section 659.255, Government Code, to make provisions regarding a merit
salary increase and a one-time merit payment.

SECTION 31. Amends Subchapter K, Chapter 659, Government Code, to authorizethe comptroller
to establish procedures and adopt rules to administer this subchapter.

SECTION 32. Amends Section 661.152(d), Government Code, to amend provisions regarding an
employee's accrual of vacation leave and the schedule for carrying vacation leave from one fiscal
year to the next.

SECTION 33. Amends Subchapter A, Chapter 811, Government Code, by adding Sections811.007
and 811.008, to make ERS and its board and director not liable for certain actions. Authorizesthe
ERS board to self-insure or purchase liability insurance.

SECTION 34. Amends the heading to Section 813.104, Government Code, to read as follows:

Sec. 813.104. ALTERNATIVE PAYMENTS AND METHODS TO ESTABLISH OR
REESTABLISH SERVICE CREDIT.

SECTION 35. Amends Section 813.104, Government Code, by adding Subsection (e), to authorize
ERS to provide for the electronic filing of agreements to establish or reestablish service credit.
Defines “electronic filing.”

SECTION 36. Amends Subchapter A, Chapter 814, Government Code, by adding Section 814.010,
to authorize an authorized ERS member to file certain information electronically.
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SECTION 37. Amends Section 815.103, Government Code, by adding Subsection (f), to provide
that Chapter 412, Labor Code, does not apply to ERS. Authorizesthe ERS board to acquire certain
services in any manner or amount the board considers reasonable.

SECTION 38. Amends Section 832.002, Government Code, providing the authority to make a
payroll deduction for the $10 annual fee for the Judicial Retirement System Plan One fee.

SECTION 39. Amends Section 2101.0115, Subsections () and (b), Government Code, so that the
comptroller no longer receives a copy of the non-financial information submitted as a part of the
comptroller’s annual financial report.

SECTION 40. Amends Section 2113.205(b), Government Code, allowing the comptroller to
approve the use of money appropriated for afiscal year to pay for other costs of asimilar nature that
may cross fiscal years.

SECTION 41. Amends Section 2162.001, Government Code, providing a definition for "local
government” in the portion of the Government Code dealing with the State Council on Competitive
Government.

SECTION 42. Amends Section 2162.102, Government Code, allowing local governments to
participate in the State Council on Competitive Government contracts.

SECTION 43. Amends Chapter 2166.406, Government Code, authorizing state agencies to enter
into energy performance contracts. Requires the payment of a performance bond. Methods of
finance for energy saving performance contracts may include lease-purchase, bond proceeds, and
vendor financing. Requires contracts to be let as professional services.

SECTION 44. Amends Section 2201.002, Government Code, to amend provisions regarding the
use of the Texas Capital Trust Fund.

SECTION 45. Amends Section 2201.003(b), Government Code, to remove a provision specifying
that the unencumbered balance of the Texas Capital Trust Fund in excess of $500 million be
transferred to the genera revenue fund, instead requiring that any unencumbered balance be
transferred.

SECTION 46. Amends Section 2251.025(b), Government Code, adjusting the interest rate on late
payments by state agencies to vendors to the prime rate plus one percent.

SECTION 47. Amends Section 2252.903(e), Government Code, eliminating verification of warrant
hold within seven days prior to letting acontract if the contract will be paid using funds held in the
treasury.

SECTION 48. Amends Section 2305.012, Government Code, revising the statutory language for
the State Energy Conservation Office. Many of the original programs have run their course or al
available funding has been used.

SECTION 49. Amends Section 2305.032(a), Government Code, revising the statutory languagefor
the State Energy Conservation Office. Many of the original programs have run their course or al
available funding has been used.

SECTION 50. Amends Section 2305.033, Subsections (b) and (d), Government Code, revising the

statutory language for the State Energy Conservation Office. Many of the original programs have
run their course or all available funding has been used.

SECTION 51. Amends Section 2305.034, Government Code, revising the statutory language for
the State Energy Conservation Office. Many of the original programs have run their course or al
available funding has been used.

SECTION 52. Amends Section 2305.039(b), Government Code, revising the statutory languagefor
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the State Energy Conservation Office. Many of the original programs have run their course or al
available funding has been used.

SECTION 53. Amends Section 2306.783(a), Government Code, removing thecomptroller fromthe
membership list of the Texas Interagency Council for the Homeless.

SECTION 54. Amends Article 4.73(a), Insurance Code, to amend a date pertaining to the amount
of certified capital a certified capital company has invested in qualified businesses.

SECTION 55. Amends Section 101.251, Insurance Code, by amending Subsections(b), (g), (i), and
(), and adding Subsection (k), to make provisions regarding premium receipts taxes. Defines
“insurer.”

SECTION 56. Amends the heading of Chapter 302, Local Government Code, to read: ENERGY
SAVINGS PERFORMANCE CONTRACTS.

SECTION 57. Amends Section 302.001, L ocal Government Code, clarifying that this section of the
code appliesspecifically to energy savingsperformance contracts, not energy conservation measures
in general.

SECTION 58. Amends Section 302.002, Local Government Code, clarifying that this section of the
code appliesspecifically to energy savingsperformance contracts, not energy conservation measures
in general.

SECTION 59. Amends Chapter 302.003, L ocal Government Code, clarifying that thissection of the
codeappliesspecifically to energy savings performance contracts, not energy conservation measures
in general.

SECTION 60. Amends Section 302.004, Local Government Code, clarifying that this section of the
codeappliesspecifically to energy savings performance contracts, not energy conservation measures
in general.

SECTION 61. Amends Chapter 302.005, L ocal Government Code, clarifying that thissection of the
codeappliesspecifically to energy savingsperformance contracts, not energy conservation measures
in general.

SECTION 62. Amends Section 74.103, Property Code, giving the comptroller the authority to
DETERMINE an unclaimed property audit if records are incomplete or unavailable.

SECTION 63. Amends Section 74.501, Property Code, by adding Subsections(d) and (e), clarifying
which individuals are eligible to receive direct payment of unclaimed property proceeds, and
codifying current policy of not making direct paymentsto creditors, heir finders, assignees, and other
persons with power of attorney.

SECTION 64. Amends Sections 111.104(b) and (c), Tax Code, to make nonsubstantive clarifying
changes.

SECTION 65. Amends Section 111.1042, Tax Code, by adding Subsection (d), pertaining to a
hearing on afull or partial denial of aclaim for refund.

SECTION 66. Amends Section 111.105, Tax Code, by amending subsection (a) and adding
Subsection (e) to set forth guidelines for an administrative hearing process.

SECTION 67. Amends Section 111.107, Tax Code, to prohibit apersonfromrefilingarefund claim
for the same transaction or item, tax type, period, and ground or reason that was previously denied
by the comptroller.

SECTION 68. Amends Sections 111.206(b), (c), and (d), Tax Code, as follows:
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(b) Requiresafinal determination that affectsthe amount of liability of atax imposed by this
title to be reported to the comptroller before the expiration of 120 days, rather than 60 days,
after the day on which the determination becomes final.

(c) Authorizesthe comptroller to assessand collect or bring suit for the collection of any tax
deficiency resulting from afinal determination by a certain time.

(d) Authorizes ataxpayer to file aclaim for refund with the comptroller for the amount of
the overpayment before the first anniversary of the date the final determination becomes
final. Authorizesthetaxpayer tofilealimited claim for refund for an amount of tax that has
been found due in a deficiency determination by a certain date. Deletes text relating to a
requirement to issue a credit or refund.

SECTION 69. Amends Sections 111.207(a) and (b), Tax Code, to provide the periods that are not
considered in determining the expiration datefor when atax may beimposed and that the suspension
of aperiod of limitation is limited to contested issues.

SECTION 70. Amends Section 112.058(a), Tax Code, to provide the method by which payments
made under protest are to be handled.

SECTION 71. Amends Section 142.002, Tax Code, by amending Subdivisions(1), (2), (3), (4), and
(6) and adding Subdivisions (3-a), (3-b), and (3-c) to define certain terms.

SECTION 72. Amends Section 142.005, Tax Code, by adding Subsection (c) to authorize the
comptroller to enter into the agreement on behalf of the state under certain circumstances.

SECTION 73. Amends Chapter 142, Tax Code, by adding Section 142.0055, as follows:

Sec. 142.0055. RULES. Authorizesthe comptroller to adopt certain rules relating to the
administration and collection of the sales and use tax.

SECTION 74. Amends Chapter 142, Tax Code, by adding Section 142.011, asfollows:

Sec. 142.011. SETTLEMENT OF TAX, PENALTY, AND INTEREST. Authorizes
the comptroller to settle certain claims.

SECTION 75. Amends Section 151.011(a), Tax Code, to redefine “use.”

SECTION 76. Amends Subchapter A, Chapter 151, Tax Code, by adding Section 151.012, as
follows:

Sec. 151.012. EFFECTIVE DATE OF TAX RATE CHANGES. (a) Requiresachangein
tax rate to take effect on a certain date.

(b) Provides when the change in tax rate applies.

SECTION 77. Amends Section 151.025, Tax Code, by adding Subsection (d) to address nontaxable
charges.

SECTION 78. Amends Section 151.103, Tax Code, by adding Subsection (d) to require aretailer
who holds a sales tax permit to collect any local use tax due from a purchaser.

SECTION 79. Amends Section 151.152(b), Tax Code, to require aresal e certificate to meet certain
requirements.

SECTION 80. Amends Section 151.202, Tax Code, by adding Subsection () to require a person
desiring to be a seller in this state to agree to collect local use tax.

SECTION 81. Amends Section 151.307(b), Tax Code, to authorize proof of export to be shownin
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acertain manner.

SECTION 82. Amends Section 151.314, Tax Code, by amending Subsections (), (e), (f), and (Q)
and adding Subsections (c-1), (c-2), and (c-3) to redefine “food products’ and amends provisions
regarding certain food products.

SECTION 83. Amends Section 151.317(a), Tax Code, to provide certain exemptionsfrom thetaxes
imposed by this chapter in relation to gas and electricity.

SECTION 84. Reenacts Section 151.317(c), Tax Code, to define “residential use.”

SECTION 85. Amends Section 151.318, Tax Code, by amending Subsections(b) and (s) and adding
Subsection (g-1), to exempt certain pharmaceutical biotechnology cleanrooms and equipment, and
to define those terms.

SECTION 86. Amends Section 151.3181, Tax Code, by adding Subsection (h), to make provisions
regarding the use of pharmaceutical biotechnology cleanrooms and equipment.

SECTION 87. Amends Section 153.119(d), Tax Code, to provide that the climate-control air
conditioning or heating system of a motor vehicle that has a primary purpose of providing for the
convenience or comfort of the operator or passengersis not a power take-off system, and arefund
may not be allowed for the tax paid on any portion of the gasoline that is used for that purpose.

SECTION 88. Amends Section 153.222(d), Tax Code, to make a conforming change.

SECTION 89. Amends Section 201.057(i), Tax Code, to amend provisions regarding credit for
taxes paid on certain gasoline.

SECTION 90. Amends Section 201.101, Tax Code, to modify provisionsregarding the value of gas
and marketing costs for gas.

SECTION 91. Amends Section 201.102, Tax Code, to provide that payments from a purchaser of
gasto aproducer for the purpose of reimbursing the producer for taxes due are part of the gross cash
receipts, unless the reimbursement amount for taxes due under this chapter is separately stated in a
sales contract.

SECTION 92. Amends Section 313.021(2), Tax Code, to redefine “qualified property.”

SECTION 93. Amends Section 321.003, Tax Code, to include a reference to Chapter 142
(Simplified Sales and Use Tax Administration Act).

SECTION 94. Amends Section 321.203, Tax Code, by amending Subsections (b), (c), (d), (e), and
(9), and adding Subsections (g-1), (g-2), (g-3), and (l), to include references to tangible personal
property instead of ataxable item. Deletes text regarding sale of telecommunications services.
Includes new provisions regarding the sale of telecommunications services and post-paid calling
services.

SECTION 95. Amends Section 321.3022, Tax Code, by amending Subsection (a) and adding
Subsection (i), to amend a provision regarding local sales tax payments and to provide that the
governing body of amunicipality is not required to perform certain acts relating to open meetings.
SECTION 96. Amends Section 322.107, Tax Code, to remove areference to a customs broker.
SECTION 97. Amends Section 323.003, Tax Code, to make a conforming change.

SECTION 98. Amends Section 323.203, Tax Code, by amending Subsections (b), (¢), (d), (e), and

(9), and adding Subsections (g-1), (9-2), (g-3), and (l), to make conforming changes. Amends and
adds provisions regarding the sale of telecommunications services and post-paid calling services.
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SECTION 99. Amends Section 256.009, Transportation Code, to set forth requirements regarding
acounty auditor’ s report to the comptroller.

SECTION 100. Setsforth requirements for the comptroller to perform a certain study.
SECTION 101. Setsforth alist of statutes repealed by this Act.
SECTION 102. Setsforth prospective clauses and implementation directions.

SECTION 103. Requiresthe comptroller to adopt rules and forms as necessary for implementation
of this Act no later than the 90th day after the effective date of this Act.

SECTION 104. Sets forth effective dates for the provisions of this Act. Provides that, except as
otherwise provided in this section, this Act takes effect upon passage or September 1, 2003.

LIST OF COMMITTEE AMENDMENTS

COMMITTEE AMENDMENT NO.

Amend __ .B. No. by inserting the following new SECTIONS in the bill and
renumbering the subsequent sections appropriately:

SECTION __ . Section 171.001, Tax Code, is amended by amending Subsections (a) and
(b) and adding Subsection (d) to read as follows:

(a) A franchise tax isimposed on:

(1) each corporation that does businessin this state or that isor gani zed under

the | aws of [ehartered—or—authorizedto—dobusiness—+n] this state,
and

(2) each limted liability conpany that does business in
this state or that is organized under the laws of this state [or
rs—author+zed—to—do—business—+n—this—state].

(b) I'n this chapter:

(1) "Banking corporation” neans each state, national,
donestic, or foreign bank, whether organi zed under the | aws of this
state, another state, or another country, or under federal |aw,
including a limted banking associati on organi zed under Subtitle
A, Title 3, Finance Code, and each bank organi zed under Section
25(a), Federal Reserve Act (12 U S C Secs. 611-631) (edge
corporations), but does not include a bank hol di ng conpany as that
termis defined by Section 2, Bank Hol di ng Conpany Act of 1956 (12
U S.C Sec. 1841).

(2) "Beginning date" neans:

(A) for a corporation chartered in this state, the
date on which the corporation's charter takes effect; and
(B) for a foreign corporation, the earlier of the
date on which
(I') the corporation's certificate of authority
t akes effect; or
(1i) the corporation begins doing business in
this state.

(3) "Corporation” includes:

(A alimted liability conpany, as defined under
the Texas Limted Liability Conpany Act;

(B) a savings and | oan associ ation; and

(C a banking corporation.

(4) "Charter" includes a limted liability conpany's
certificate of organization.

(5 "Internal Revenue Code" neans, except as otherw se
provided in this chapter, the Internal Revenue Code of 1986 in
effect for the federal tax year beginning on or after January 1,
1996, and before January 1, 1997, and any regul ati ons adopt ed under
t hat code applicable to that period.
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(6) (A) "lInvestnent partnership"
(1) nmeans a partnership in which:

(a) not | ess than 90 percent of either the
original federal incone tax basis under the Internal Revenue Code
or the current fair market value of the partnership's total assets
consist of qualified investnent securities and operating assets
reasonably necessary to carry on the partnership's investnent
activities and not | ess than 90 percent of the partnership's gross
i ncone i s passive investnent income; or

(b) not less than 90 percent of the
partnership interests are owned directly or indirectly by an
Enpl oyee Stock Omership Plan that has received a favorable
deternmination letter fromthe Internal Revenue Service; and

(ii) does not include a partnership that is a
dealer in securities, as defined by Section 475(c)(1), Interna
Revenue Code.

(B) For purposes of Paragraph (A)(i)(a), a
partnership shall exclude the basis in or value of an interest in
alimted liability conpany and the gross incone froman interest
inalimtedliability conpany unless thelimted liability conpany
would qualify as an investment partnershipif thelimtedliability
conpany were organi zed as a partnership.

(7) "lnvestnent partnership interest" neans a limted
partnership interest in an investnent partnership or a beneficial
interest in a trust or business trust that is an investnent
part ner ship.

(8) "Oficer" and "director” include alimted liability
conpany's directors and nmanagers and a Ilimted banking
association's directors and managers and participants if there are
no directors or nanagers.

(9) "Partnership" includes:

(A) a joint venture;

(B) a general partnership;

(O a linmted partnership, except an Exenpt
Whol esal e Generator, as defined by the Enerqgy Policy Act of 1992
(15 U.S.C. Sec. 79z-5A) and the Uilities Code, if that entity
entered into contracts prior to Decenber 31, 2002, for the sale of
electricity that do not provide for nodification to pricing by
reason of amendnents to this chapter:; and

(D) a trust or business trust.

(10) "Partner" includes a beneficiary in a trust or
busi ness trust.
(11) "Partnership interest" includes a beneficial

interest in a trust or business trust.

(12) "Passive investnent incone" neans dividends,
interest, or other gross incone attributable to the ownership or
di sposition of qualified investnent securities.

(13) "Public partnership" neans a partnership that is:

(A) a publicly traded partnership as defined by
Section 7704(b), Internal Revenue Code of 1986, as effective
January 1, 2003, and was forned on or before January 1, 2003,
without regard to whether such partnership qualifies under any
exceptions to Section 7704(a), Internal Revenue Code of 1986, as
effective January 1, 2003;

(B) alimted partnership to the extent the limted
partnership interests are owned directly or indirectly by an entity
descri bed by Paragraph (A) or a trust or business trust to the
extent the beneficial interests are owned directly or indirectly
by an entity described by Paragraph (A);

(c) alimted partnership to the extent the limted
partnership interests are owned directly or indirectly by an entity
qualifying as a financial asset securitization investnent trust as
defined by Section 860L, Internal Revenue Code of 1986, as
effective January 1, 2003; a real estate investnent trust as
defined by Section 856, Internal Revenue Code of 1986, as effective
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January 1, 2003; a qualified REIT subsidiary as defined by Section
856(i)., Internal Revenue Code of 1986, as effective January 1,
2003; a real estate nortgage investnent conduit as defined by
Section 860D, Internal Revenue Code of 1986, as effective January
1, 2003; or a requlated investnent conpany as defined by Section
851, Internal Revenue Code of 1986, as effective January 1, 2003;
or

(D) a trust or business trust that qualifies as an
entity described in paragraph (c).

(14) "Public partnership interest" nmeans:

(A a linted partnership interest in a publicly
traded partnership as defined by Section 7704(b), Internal Revenue
Code of 1986, as effective January 1, 2003, and was forned on or
bef ore January 1, 2003, without regard to whether such partnership
gual i fi es under any exceptions to Section 7704(a). |nternal Revenue
Code of 1986, as effective January 1, 2003;

(B) a limted partnership interest owned directly
or _indirectly by an entity described by Paragraph (A) or a
beneficial interest in a trust or business trust owned directly or
indirectly by an entity described by paragraph (A);

(C a limted partnership interest owned directly
or indirectly by an entity qualifying as a financial asset
securitization investnent trust as defined by Section 860L,
| nt ernal Revenue Code of 1986, as effective January 1, 2003; a real
estate i nvestnent trust as defined by Section 856, |Internal Revenue
Code of 1986, as effective January 1, 2003; a qualified REIT
subsidiary as defined by Section 856(i), Internal Revenue Code of
1986, as effective January 1, 2003; a real estate nportgage
investnent conduit as defined by Section 860D, Internal Revenue
Code of 1986, as effective January 1, 2003; or a requlated
i nvest nent _conpany as defined by Section 851, Internal Revenue Code
of 1986, as effective January 1, 2003; or

(D) a beneficial interest in a trust or business
trust that qualifies as an entity described in paragraph (C

(15) "cQualified investnent securities":

(A) neans:

(i) compn stock, including preferred or debt
securities convertible into commbn stock, and preferred stock;
(ii) bonds, debent ur es, and ot her debt

securities;

(iii) deposits and any other obligations of
banks and other financial institutions;

(iv) stock and bond index securities, futures
contracts, options on securities, and other simlar financial
securities and instrunents;

(v) an investnent partnership interest or a
public partnership interest; and

(vi) aninterest inalintedliability conpany
that would qualify as an investnent partnership if the limted
liability conpany were organi zed as a partnership; and

(B) does not include an interest in a partnership
unl ess that partnership is an investnent partnership or a public
part nership.

(16) [€A] "Savings and | oan associ ati on” means a savi ngs
and | oan associ ation or savi ngs bank, whether organized under the
laws of this state, another state, or another country, or under
federal |aw.

(17) [€8)] "Shareholder” includes a limted liability
conpany's nenber and a |imted banking association's participant.

(18) "Tenporary anortization" neans the anortization of
the Texas asset basis using the straight-line nethod over 30
privil ege periods, beqginning with the privil ege period covered by
t he report which corresponds to the first period a limted partner
becane subject to the franchi se tax under Subsection (d).

(19) "Texas asset basis" neans a limted partner’s total
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net asset basis for financial accounting purposes conputed in
accordance with generally accepted accounting principles |ess the
adjusted tax basis of the partner’s total net assets for federal
i ncone tax purposes as of the first day of the tax year covered by
the report which corresponds to the first period a limted partner
becane subject to the franchi se tax under Subsection (d).

(20) "Tiered partnershi p arrangenent” neans an ownership
structure in which sone or all of the interests in one partnership
(a "lower tier partnership") are owned by a second partnership (an
"upper tier partnership"). A tiered partnership arrangenent my
have two or nore tiers.

(d) (1) Except as otherwise provided in this subsection, a
corporation does business in this state if the corporation is a
general or limted partner in a partnership whose activities, if
conducted directly by the corporation, woul d cause that corporation
to be subject to the franchise tax.

(2) Notwithstanding any other provision in this
subsection, a corporation is not doing business in this state
solely by reason of owning an investnent partnership interest or
a public partnership interest.

(3) A corporation is not doing business in this state
solely by reason of owning a beneficial interest in a trust or
business trust that does business in this state, unless the
corporation and its related entities, as defined in Section
171.1101(b)(2)(A), have the power or authority to:

(A) renpve and/or replace the trustee of the trust
or _business trust or, if nore than one trustee, a majority of the
trustees of the trust or business trust; or

(B) conpel the trustee or trustees of the trust or
business trust to take actions, or refrain from taking actions,
relating to the nmanagenent, activities or policies of the trust or
busi ness trust.

(4) Partners owning interests in upper tier partnerships
are considered to be partners in lower tier partnerships for
pur poses of this subsection, except that partners owni ng upper tier
public partnership interests are not considered to be partners in
| ower tier partnerships.

(5) If this subsection is found by any court of conpetent
jurisdiction to be invalid as extending the Texas franchise tax
beyond the limts of the United States Constitution and federal | aw
adopted under the United States Constitution, then the franchise
tax wll be inposed on the partnership and the franchise tax
liability of the partnership shall be cal cul ated under Tax Code
Section 171.006(b) as if the partnership were a corporation.

SECTION __ . Subchapter A, Chapter 171, Tax Code, is anended
by addi ng Section 171.006 to read as foll ows:

Sec. 171. 006. WTHHOLDI NG  TAX OBLI GATION | MPOSED ON
PARTNERSHI PS W TH RESPECT TO NONREPORTI NG CORPORATE PARTNERS. (a)
Each partnership that does business in this state other than a
public partnership or an investnent partnership is subject to a
franchi se tax withhol ding obligation as described by this section.

(b) The withholding tax payable by a partnership shall be
equal to the anpunt of tax conputed under Section 171.002 as if
such partnership were a corporation, nultipliedby the nonreporting
corporate partners' percentage share of the partnership's federa
taxable incone determned as if such partnership were a
cor poration. If a lower tier partnership is subject to this
section, an upper tier partnership's incone attributable to the
interest in the lower tier partnership shall be deducted for
pur poses of conputing the upper tier partnership's w thhol ding tax
payabl e under this section.

(c) In determining whether a partner is a nonreporting
corporate partner, a partnership may rely on the statenent of a
person owning an interest in the partnership, on a formprescribed
by the conptroller, that the person is not a corporate partner
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An _upper tier partnership submtting a statenent under this
subsection to a lower tier partnership nust disclose any direct
partner or indirect partner in the upper tier partnership or any
tiered partnership arrangenent that is a corporate partner. Public
partnerships and investnent partnerships are not required to
identify or disclose interests directly or indirectly owned by
corporations or limted liability conpanies.

(d) Each nonreporting corporate partner shall be allowed a
credit against its franchise tax liability under this chapter for
any wWithholding tax paid by a partnership in connection with the
nonreporting corporate partner's interest in the partnershinp.

(e) A partnership shall not be |liable for failing to w thhold
tax as required by this section with respect to the interest of a
nonreporting corporate partner to the extent the nonreporting
corporate partner pays the tax against which the w thhol ding tax
nay be credited.

(f) Apartnership is subject tothe application of Subchapters
D and E, other than Section 171.203, with regard to any w t hhol di ng
tax inmposed by this section as if the partnership were a
corporation. A partnership that does not owe any w thhol di ng tax
for a period specified by Subchapter D because it does not have any
nonreporting corporate partners shall not be required to file a
report under Section 171.201 or 171.202 for that period, but shal
file an information report for that period stating that the
partnership has no nonreporting corporate partners and including
such other information as the conptroller nmay require. The reports

required by this subsection shall include copies of all partner
reporting agreenents received by the partnership during any
partnership reporting period. If a partnership fails to tinely

file a copy of a partner reporting agreenent, the partnership shal
treat the corporate partner submtting the agreenent as a
nonr eporting corporate partner.

(g) A partner reporting agreenent filed with a partnershipis
effective until revoked in witing by a corporate partner or until
the conptroller notifies the partnership in witing to treat the
interest of a corporate partner as an interest of a nonreporting
corporate partner because of the corporate partner's failure to
conmply with the terns of the partner reporting agreenent.

(h) Every partnership that withholds tax under this section
shall furnish to each nonreporting corporate partner a witten
statenent, as prescribed by the conptroller, show ng the anpunt of
withheld tax wunder this section allocable to such corporate
partner's interest in the partnership and such other infornmation
as the conptroller nay require.

(i) In this section:

(1) "Corporate partner" neans a direct partner or an
indirect partner that is a corporationor limted liability conpany
that is not exenpted from the franchise tax. The term does not
i ncl ude:

(A) an interest directly or indirectly owed by a
corporation or limted liability company in or through an
i nvestnent partnership interest or a public partnership interest;
or

(B) a beneficial interest directly or indirectly
held or owned by a corporation or linmted liability conpany in a
trust or business trust that is not deened to be doi ng business in
this State pursuant to sections 171.001(d)(2) or 171.001(d)(3).

(2) "Drect partner" neans a person that directly owns
an interest in a partnershinp.

(3) "Indirect partner" neans, with respect to a | ower
tier partnership, a person that owns an interest in an upper tier
part ner ship.

(4) "Nonreporting corporate partner" neans a corporate
partner that does not file a partner reporting agreenent with a
partnership. The term does not include:
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(A an interest directly or indirectly owned by a
corporation or |limted liability conmpany in or through an
i nvest nent partnership interest or a public partnership interest:
or

(B) a beneficial interest directly or indirectly
held or owned by a corporation or limted liability conpany in a
trust or business trust that is not deened to be doi ng business in
this State pursuant to sections 171.001(d)(2) or 171.001(d)(3).
(5) "Partner reporting agreenent” neans a formprescri bed
by the conptroller in which a corporate partner consents to the
imposition of the franchise tax under this chapter on such
corporate partner, agrees to file returns and nake tinely paynent
of all taxes inposed by this chapter, and agrees to be subject to
personal jurisdictioninthis state for purposes of the collection
of any unpaid franchise tax under this chapter, together wth
related i nterest and penalties.

SECTI ON . Subsection (c), Section 171.1032, Tax Code, is
anended to read as foll ows:
(c) Acorporation shall include inits gross receipts conputed

under Subsection (a) the corporation's share of the gross receipts
of each partnership and joint venture in which the corporati on owns
an interest directly or indirectly [ef—whieh—the—<corporation—is—=a
part]| apportioned to this state as though the corporation directly
earned the receipts[;—tnettding—recerpts—trombusiness—tone—wth
the—corporation]. A corporation owing an interest in an upper

tier partnership is considered to be a partner in each |ower tier
partnership, and the corporation's share of the gross receipts of
each partnership shall be conputed and apportioned to this state
as though the corporation directly earned the receipts at the
partnership tier at which the receipts were originally earned.

SECTION __ . Subsection (d), Section 171.1051, Tax Code, is
anended to read as foll ows:
(d) Acorporation shall includeinits gross receipts conputed

under Subsection (a) the corporation's share of the gross receipts
of each partnership and joint venture in which the corporati on owns
an interest directly or indirectly [et—which—the—eorporationis—=a
part] . A corporation owning an interest in an upper tier
partnership is considered to be a partner in each lower tier
partnership, and the corporation's share of the gross receipts of
each partnership shall be conputed as though the corporation
directly earned the receipts at the partnership tier at which the
recei pts were originally earned.

SECTION __ . Subsection (d), Section 171.110, Tax Code,
is anended to read as foll ows:

(d) A corporation's reportable federal taxable incone is the
corporation's federal taxable incone after Schedule C speci al
deductions and before net operating |oss deductions as conputed
under the Internal Revenue Code, except that an S corporation's
reportable federal taxable incone is the amount of the incone
reportable to the Internal Revenue Service as taxable to the
corporation's shareholders. A corporation shall include in its
earned surplus and gross receipts for earned surplus its share of
a partnership's itenms of inconme or loss, regardless if the
partnership is taxed as a corporation for federal incone tax
pur poses.

SECTION __ . Subchapter C, Chapter 171, Tax Code, is anended
by addi ng Section 171.1101 to read as foll ows:

Sec. 171.1101. RELATED ENTITY EXPENSE ADD- BACK. (a) For the
purpose of determining net taxable earned surplus under Section
171.110, a corporation nust add back to reportable federal taxable
incone any excess nmanagenent fees, excess royalty paynents, and
excess interest paynents nade to a related entity during the
taxable year to the extent deducted in calculating reportable
federal taxable incone.

(b) For purposes of this section:
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(1) "Excess managenent fees" neans the anount by which
a corporation's total nmanagenent fee expenses exceed an arns | ength
charge for those fees in a transaction between unrel ated parties.
The termincludes all managenent fee expenses nade for the purpose
of tax avoidance and not for leqgitinate business purposes.

(2) "Excess royalty paynents" neans the anpount by which
a corporation's total royalty paynents exceed an arns | ength charge
for those paynents in a transaction between unrel ated parties. The
term includes all royalty paynments nade for the purpose of tax
avoi dance and not for |leqiti mte busi ness purposes.

(3) "Excess interest paynents" neans the anount by whi ch
an i nterest paynent exceeds the anmount inplied by the rate as set
forth in Tax Code Section 111.060(b), as detern ned when the | oan
transaction was entered into or during the termof the | oan.

(4) "Interest paynents" neans expenses allowed as
deducti ons under Section 163, Internal Revenue Code, for purposes
of determ ning reportable federal taxable incone.

(5) "Managenent fee" nmeans a paynent made directly or
indirectly to a parent from a subsidiary for supervision and
oversight of its business affairs.

(6)(A) "Related entity" neans a person that, with respect
to the corporation during all or any portion of a privilege period,
iS:

(i) a conmponent nenber as defined by Section
1563(b), Internal Revenue Code;

(ii) a person to or from whom there is
attribution of stock ownership in accordance with Section 1563(e),
| nt er nal Revenue Code;

(iii) a person that, notwithstanding its form
of organi zation, bears the sane relationship to the corporation as
a _person descri bed by Subparagraphs (i) and (ii);

(iv) a stockholder who is an individual, or
a _nenber of the stockholder's famly enunerated in Section 318,
| nternal Revenue Code, if the stockhol der and the nmenbers of the
stockholder's famly own, directly, indirectly, beneficially, or
constructively, in the aggregate, at | east 50 percent of the val ue
of the corporation's outstandi ng stock;

(v) a__stockhol der, or a stockholder's
part nership, l[imted liability conpany, est at e, trust, or
corporation, if the stockhol der and t he st ockhol der's part nerships,
limtedliability conpanies, estates, trusts, and corporations own,
directly, indirectly, beneficially, or constructively, in the
aqggregate, at least 50 percent of the value of the corporation's
out st andi ng st ock; or

(vi) a corporation, or aparty related to such
corporation in a nmanner that would require an attribution of stock
from the corporation to the party or from the party to the
corporation under the attribution rules of the Internal Revenue
Code, if such corporationows, directly, indirectly, beneficially,
or constructively, at least 50 percent of the value of the
corporation's outstandi ng stock.

(B) The attribution rules of Section 318, |Internal
Revenue Code, shall apply for purposes of determ ni ng whether the
ownershi p requirenents under this subdivision have been net.

(7) "Royalty paynents" neans paynents, includingroyalty
and copyright fees, for the use of tradenmarks, copyrights, trade
nanes, trade dress, service narks, mask works, trade secrets, and
other simlar types of intangible assets.

(c) For the purpose of conputing its net taxable earned
surplus, a corporation nust subtract mnagenent fees, royalty
paynents and i nterest paynents directly or indirectly received from
arelated entity during the taxable year to the extent included in
calculating reportabl e federal taxable incone unless such royalty
or interest paynents would not be required to be added back under
this section.
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(d) The comptroller shall have exclusive jurisdiction to
interpret this section.

SECTION __ . Subchapter C, Chapter 171, Tax Code, is anended
by addi ng Section 171.1102 to read as foll ows:

Sec. 171.1102. TEMPORARY AMORTI ZATI ON OF TEXAS ASSET BASI S.
For the purpose of detern ning net taxable earned surplus under
Section 171.110, a corporate linmted partner may deduct the
tenporary anortization of the Texas asset basis from reportable
f ederal taxable incone.

SECTION __ . Subchapter C, Chapter 171, Tax Code, is anmended
by adding Section 171.1103 to read as foll ows:

Sec. 171.1102. PREEXI STING ELECTRI C RELIABI LI TY COUNCI L
CONTRACTS.

For purposes of determ ning net taxable earned surplus under
Section 171.110 for report years ending on or before Decenber 31,
2007, an entity fornmed on or after Cctober 1, 2000, and on or
bef ore Sept enber 30, 2002, that derives incone predom nantly from
the sale of electricity nust subtract from reportable taxable
income any i nconme (and add any |l oss) derived directly or indirectly
fromcontracts that:

(a) are for the sale of electricity at wholesale wthin the
Electric Reliability Council of Texas, Inc (or its successor)
mar ket

(b) were entered into prior to Decenber 31, 2002, and

(c) do not provide for nodification of pricing by reason of
anendnents to this chapter that are effective on or after Muy 31
2003.

SECTION . Subsection (e), Section 171.1121, Tax Code,
is amended to read as foll ows:
(e) A corporation shall include in its earned surplus and

gross receipts for earned surplus its share of a partnership's
itens of incone or loss, regardless if the partnership is taxed as
a corporation for federal i hcone tax purposes. [ArE6+pe+a%feﬁ—s

' i i Hof—| Unless ot herwi se
provided by this chapter, a corporation may not deduct costs
incurred from the corporation's share of a partnership's gross
receipts. The gross receipts nust be apportioned as though the
corporation directly earned them A corporation owning an interest

in an upper tier partnership is considered to be a partner in each
| ower tier partnership, and the corporation's share of the gross
recei pts of each partnership shall be conputed and apporti oned as
though the corporation directly earned the receipts at the
partnership tier at which the receipts were originally earned.

SECTION . Section 171.151, Tax Code, is anmended by
anendi ng Subsection (3) and addi ng Subsections (4) and (5) to read
as foll ows:

(3) after the initial and second periods have expired, a
regul ar annual period begi nning each year on January 1 and endi ng
the foll owi ng Decenber 31—,

(4) for a corporation that becones subject to the tax i nposed
under this chapter by the enactnment of Section 171.001(d)(1), an
initial period beginning on Septenber 1, 2003 and ending on
Decenber 31, 2003:; and

(5) for a corporation that becones subject to the tax i nposed
under this chapter by the enactnent of Section 171.001(d)(1), a
requl ar annual period beqgi nning on January 1, 2004 and endi ng on
Decenber 31, 2004.

SECTION . Section 171.152, Tax Code, is anmended by addi ng
Subsection (d) to read as foll ows:

(d) Paynment of the tax covering the initial period provided
by Section 171.151(4) is due on April 1, 2004.

SECTION . Section 171.153, Tax Code, is anmended by addi ng
Subsection (d) to read as foll ows:
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(d) The tax covering the initial period provided by Section
171.151(4) is based on the busi ness done by the corporation during
t he period beqginning on Septenber 1, 2003 and endi ng on Decenber
31, 200s3.

SECTION . Section 171. 1532, Tax Code, is anended by addi ng
Subsection (c) to read as foll ows:

(c) The tax covering the initial period provided by Section
171.151(4) is based on the busi ness done by the corporation during
t he period beqginning on Septenber 1, 2003 and endi ng on Decenber
31, 200s3.

SECTION __ . Subchapter F, Chapter 171, Tax Code, is anended
by addi ng Section 171.2515 to read as foll ows:

Section. 171.2515. FORFEI TURE OF Rl GHT OF PARTNERSH P TO
TRANSACT BUSINESS IN THI S STATE. (a) The conptroller may, for the
sane reasons and using the same procedure the conptroller uses in
relation to the forfeiture of the corporate privileges of a
corporation, forfeit the right of a partnership subject to a tax
i nposed by this subchapter to transact business in this state.

(b) The provisions of this subchapter, including Section
171. 255, that apply to the forfeiture of corporate privileges apply
to forfeiture of a partnership's right to transact business in this
st at e.

SECTION __ . Subchapter G Chapter 171, Tax Code, is anended
by addi ng Section 171.3015 to read as foll ows:

Section. 171.3015. FORFEI TURE OF CERTI FI CATE OR REQ STRATI ON
OF PARTNERSH P. (a) A partnership's certificate or reqgistration may
be forfeited for the same reasons and usi ng the sane procedure that
are used in relation to the forfeiture of a corporation's charter
or certificate of authority.

(b) The provisions of this subchapter that apply to the
forfeiture of a corporation's charter or certificate of authority
apply to the forfeiture of a partnership's certificate or
regi stration

SECTION . The change in |law made by Sections ___ through
____of this Act does not affect taxes or fees inposed before the
effective date of this Act, and the fornmer law is continued in
effect for purposes of the liability for and collection of those
t axes and f ees.
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