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DIGEST

Currently, Texas has one of the most complex lien law proceduresin the nation. Dueto this complexity,
amultitude of problems occur between subcontractors, suppliers, and owners. Under the current law,
subcontractors and suppliers may inadvertently miss filing requirements and owners may discover liens
placed on their property due to payments they made to the contractor not being passed to the
subcontractor or supplier. Under the current statute, thereis often an inadequate information flow o that
each party involved on aproject knows exactly which other partiesare dso working onthat project. This
bill would smplify the lien procedure for commercia congtruction projects, provide protections for the
property owner and lien claimants, and provide a better information flow between the various parties.

PURPOSE

As proposed, S.B. 1269 smplifies the lien procedure for commercial congtruction projects, provides
protections for the property owner and lien claimants, and provides better information flow between the
various parties.

RULEMAKING AUTHORITY

This bill does not grant any additiona rulemaking authority to a state officer, ingtitution, or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 1(c), Article 7.19-1, Insurance Code, to authorize a bond that is made,
given, tendered, or filed under Chapter 53 or 62, Property Code, or Chapter 2253, Government Code, to
be executed only by a surety company that is authorized and admitted to write surety bondsin this sate.

SECTION 2. Amends Section 28.007(b), Property Code, to make a conforming change.
SECTION 3. Amendsthe heading of Chapter 53, Property Code, asfollows:

CHAPTER 53. New heading: MECHANIC'S, CONTRACTOR'SOR MATERIALMAN'S LIEN
ON RESIDENTIAL PROPERTY

SECTION 4. Amends Sections 53.001(8) and (9), Property Code, to redefine “residence’ and
“resdentia construction contract.”

SECTION 5.  Amends Chapter 53A, Property Code, by adding Section 53.004, asfollows:

Sec. 53.004. APPLICABILITY. Provides that this chapter applies only to real property on
which aresidenceis|ocated.

SECTION 6. AmendsSection 53.021(a), Property Code, to providethat aperson hasalienif the person
labors, specificaly fabricatesmateria, or furnisheslabor or materiasfor construction or repair inthisstate
of aresdence or any improvement appurtenant to a resdence, rather than certain other buildings or
improvements, and the person labors, specificaly fabricates materia, or furnisheslabor or materiasunder
or by virtue of a contract with the owner or the owner's agent, trustee, receiver, contractor, or
subcontractor.

SECTION7. AmendsSections53.022(a), (c), and (d), to make conforming and nonsubstantive changes.
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SECTION 8. Amends Section 53.052(a), Property Code, to make a conforming change.
SECTION 9.  Amends Section 53.123(a), Property Code, to make conforming changes.
SECTION 10. Amends Section 53.155, Property Code, to make a conforming change.
SECTION 11. Amends Title 5B, Property Code, by adding Chapter 62, as follows:

CHAPTER 62. MECHANIC'S, CONTRACTOR'S, OR MATERIALMAN'S LIEN ON
NONRESIDENTIAL PROPERTY

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 62.001. DEFINITIONS. Defines*congtructionlender,” “contract price,” “improvement,”
“labor,” “material,” “mechanic’s lien,” “origind contract,” “origina contractor,” “owner,”
“professond services,” “resdence,” “ specidly fabricated materia,” “ subcontractor,” and “work.”

Sec. 62.002. APPLICABILITY. Providesthat thischapter appliesto al real property that isnot
resdentia property covered by Chapter 53.

Sec. 62.003. SUBSTANTIAL COMPLIANCE SUFFICIENT. Requires this chapter to be
liberdly construed to promote the beneficid interests and purposes of this chapter. Providesthat
subgtantia compliance with this chapter is sufficient to establish the vdidity of alien and to confer
jurisdiction on the courts to enforce this chapter.

Sec. 62.004. NOTICES. Providesthat this section appliesto notices required by this chapter.
Authorizes any notice or other written communication to be delivered in person to the party
entitled to recalve the notice or to that party’ s agent. Providesthat if notice is sent by registered
or certified mail, addressed to the person entitled to receive the notice at the person’s residence
or business address, deposit or mailing of the noticein the United States mail in the form required
congtitutes compliance with the notice requirement. Authorizes the notice to be delivered by a
private ddivery company, if notice is personally ddivered to the person entitled to receive the
notice. Providesthat delivery under thissubsectioniscomplete at thetimethe person recelvesthe
notice. Providesthat if awritten noticeisreceived by the person entitled to receiveit, the method
by which the notice is delivered is immateriad. Requires al notices to be mailed or delivered

prepaid.

Sec. 62.005. MORE THAN ONE ORIGINAL CONTRACTOR; ORIGINAL CONTRACT.
Provides that on any work there may be more than one origina contractor for purposes of this
chapter. Providesthat this chapter does not affect the terms of a contract between the owner and
the origina contractor relating to the amount, manner, or time of payment of the contract price.

Sec. 62.006. OWNER' SLIABILITY. Providesthat an owner isligble for payment in full for
al labor, materids, or professiona servicesfurnished or to be furnished for the owner’ s property.
Authorizes a clamant to establish and foreclose a lien under this chapter for unpaid labor,
materids, or professona services as provide by this chapter.

Sec. 62.007. AGENT. Providesthat aperson whois, in whole or in part, in charge or control
of contracting for the construction, dteration, or repair, of any building, structure, or improvement
istheagent of theowner for the purposes of thischapter, and the owner isliablefor thereasonable
value of labor or materids furnished to the owner’ s agent.

Sec. 62.008. ATTORNEY'S FEES. Requiresthe court to awvard cogts, any interest provided
by law, and reasonable atorney’ s fees in any action brought under this chapter.

SUBCHAPTER B. NOTICE OF COMMENCEMENT
Sec. 62.021. NOTICE OF COMMENCEMENT. Setsforth certain requirementsfor notice of
commencement by the owner or the owner’ s authorized agent, except for an original contract for

the congtruction of ahouse, building, structure, or improvement that exceeds $5,000. Requires
the notice of commencement to be recorded and posted asrequired by Subsection (a) beforework
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commencesor beforework commencesto complete any improvement after adefault, termination,
abandonment, or cessation of work. Providesthat thisrequirement appliesregardless of whether
a project is covered by a payment bond that complies with this chapter. Sets forth certain
information required in the notice of commencement. Provides that if the owner designates
another person on whom notices or other documents may be served, the failure by a clamant to
serve notice or document on the person designated does not invaidate an otherwise vaid notice
or lien. Requiresthenotice of commencement to state that the noticeiseffectivefor the applicable
period, if the contract between the owner and a contractor named in the notice of commencement
providesfor aperiod for completion of the congtruction of theimprovement that islonger than one
year. Setsforththeform for the notice of commencement. Requiresacopy of any bond provided
to be attached at the time the notice of commencement is filed. Provides that the notice of
commencement is effective on the date the notice isfiled in the county clerk’ s office as provided
by this section. Requires the owner to Sign the notice of commencement. Prohibits the owner
from authorizing another person to sign on the owner’ s behalf.

Sec. 62.022. FAILURE TO BEGIN WORK. Providesthat if the construction, ateration, or
repair, of the improvement described in the notice of commencement does not begin within 90
days after the date the notice is recorded, the noticeis void.

Sec. 62.023. NOTICE OF COMMENCEMENT NOT A LIEN. Providesthat therecording or
posting of anotice of commencement does not congtitute alien or encumbrance onrea property.
Provides that the notice of commencement provides constructive notice that a claim for alien
under this chapter may be recorded and may take priority over other liens as provided by this

chapter.

Sec. 62.024. EXPIRATION. Providesthat anotice of commencement is not effective after the
first anniversary of the date the notice of commencement isrecorded againgt certain conveyances,
trandfers, mortgages, liens, and certain individuas, unless otherwise provided in the notice of
commencemen.

Sec. 62.025. LENDER' S OBLIGATION. Requiresaconstruction lender to record the notice
of commencement in the office of the county clerk of the county in which the property islocated
if the owner has not filed the notice of commencement as required by Section 62.021, before
disbursing any construction fundsto an owner or contractor. Providesthat the construction lender
is not required to post a certified copy of the notice at the construction site. Provides that if a
congtruction lender fails to record the notice of commencement as required by this section, the
lender isliable to the owner for dl damages sustained by the owner as aresult of the falure to
record the notice. Requires a construction lender who records a notice of commencement to
designateitsdlf, in addition to others, asaparty entitled to receive copies of noticesrequired to be
provided to the owner. Providesthat this section does not give any person other than the owner
a clam or right of action against a construction lender for failure to record a notice of
commencement.

SUBCHAPTER C. PRELIMINARY 45-DAY NOTICE

Sec. 62.051. PRELIMINARY 45-DAY NOTICE. Requires each person who furnishes labor,
materids, or professona services for which alien may be clamed under this chapter, except for
a person performing labor for wages, to provide the owner or reputed owner, the origina
contractor or reputed contractor, the construction lender or reputed construction lender, and the
person with whom the clamant has contracted for the purchase of the labor, materids, or
professional service with a written preliminary 45-day notice as prescribed by this section.
Providesthat alien is not valid unless the notice prescribed by this section is provided. Requires
aperson claming alien under this chapter to provide the preiminary 45-day notice by a certain
date. Authorizesthe notice to be provided before a certain date. Setsforth certain information
the notice must contain. Sets forth the form for the preliminary 45-day notice.

Sec. 62.052. ADDITIONAL OR AMENDED PRELIMINARY 45-DAY NOTICE. Provides
that if labor, materids, or professond servicesarefurnished to property by aperson who doesnot
provide a preliminary 45-day notice as required by Section 62.051, the person is not precluded
from giving apreiminary 45-day notice as prescribed by this subchapter after furnishing additiona
labor, materias, or professional servicestotheproperty. Authorizesthepersontoclamalienonly
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for the labor, materids, or professona services furnished during the 45 days before the date the
noticeisprovided. Providesthat aperson required by this subchapter to give notice to the owner,
toanorigina contractor, to the construction lender, and to the person with whom the claimant has
contracted is required to provide the notice only once with respect to all labor, materias, or
professona services furnished or to be furnished, unless the tota price exceeds by 30 percent or
moretheestimated tota priceinthenoctice. Providesthat the personrequired to giveapreiminary
45-day noticeisnot required to provide additiona notice, if thetotal pricefor thelabor, materials,
or professiona services exceeds by 30 percent or more the estimated total pricein the notice and
the labor, materias, or professond services are furnished under multiple contracts with multiple
subcontractors. Providesthat if anotice contains agenera description of the labor, materias, or
professiona services furnished up to the date of the notice as required by Section 62.051(c), the
noticeisnot defective because, after thedate of the notice, the person giving noticefurnisheslabor,
materials, or professiona services that are not within the scope of the genera description or the
total price of which exceeds by no more than 30 percent the estimated tota price in the notice.
Requires the person to give an additional or amended notice for the labor, materids, or
professiond servicesfurnished or to befurnished, if aperson giving the noticefurnishes or expects
to furnish labor, materids, or professional servicesthetota price of which exceeds by more than
30 percent the total estimated price in the origina notice. Provides that the failure to give an
additional or amended notice does not invalidate any previous notice.

Sec. 62.053. OBLIGATION TO PROVIDE INFORMATION. Authorizes a person or a
person’ s agent who intends to file a preliminary 45-day notice to request information relating to
the property from the owner, contractor, construction lender, or other interested party. Requires
the request to identify the person requesting the information, the person’ s address, the property,
and the general nature of the person’s labor, materials, or professonal services to which the
preliminary 45-day notice applies. Requires the recipient of a request to furnish the person
requesting the information or providing the notice a written statement containing certain
information by a certain date. Provides that the failure of the owner, contractor, construction
lender, or other interested party to furnish the required information does not excuse any claimant
from timely providing apreliminary 45-day notice. Prohibits an owner, contractor, construction
lender, or other interested party who fails to provide the required information from raising a
defensetoaclamany inaccuracy of theinformationinapreiminary 45-day noticethat would have
been accurate if the information had been provided.

Sec. 62.054. OBLIGATION TO CORRECT INFORMATION. Requires the claimant to
provide an amended preliminary 45-day notice by acertain date, if the information isreceived by
the clamant after the clamant has given a preiminary 45-day notice and the information in the
notice is inaccurate. Provides that the amended preliminary 45-day notice is consdered to be
provided on the date the origind preliminary 45-day notice is effective only for work performed,
materials suppled, or professiona services rendered 45 days before the date of the amended
preliminary 45-day notice or the date the origind preliminary 45-day notice was provided to the
owner, whichever occursfirst. Requiresaclaimant to retain any rightsthat the claimant would be
precluded or prejudiced from asserting in aclam againgt the bond, if a payment bond has been
recorded under this chapter and the owner or other interested party failsto furnish a copy of the
bond and the other required information, if the loss of aright isadirect result of the owner’s or
other interested party’ s failure to provide the bond or other information.

Sec. 62.055. PROOF OF SERVICE OF NOTICE. Setsforth the form of the acknowledgment
of receipt of preiminary 45-day notice that a person required to provide a preliminary 45-day
noticeis required to provide as proof that the notice was provided. Authorizes proof of service
to be provided by an affidavit of the person sending the notice, showing the time, place, and
manner of mailing and stating the facts demongtrating that the service was made as prescribed by
this subchapter, if a person to whom the notice is served fails to complete the acknowledgment
or fallsto complete and return the acknowledgment within a certain date. Requires the affidavit
to state certain information. Requiresthe receipt of certification or registration to be attached to
the affidavit, if the mailing was by certified or registered mail. Requiresthereceipt supplied by the
person making persona service or the acknowledgment from the delivery company stating that
thedelivery was made must be attached to the affidavit, if the servicewas made by persona service
or aprivate delivery company.

SUBCHAPTER D. PERSONS ENTITLED TO LIEN; SUBJECT PROPERTY
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Sec. 62.081. PERSONSENTITLED TOLIEN. Setsforth the conditions under which aperson
isentitled to alien. Providesthat aperson who specidly fabricates materiad hasalien eveniif the
materid isnot ddivered. Prohibitsaperson who provides professiond services, but who doesnot
hold a certificate of license or registration under Title 10A, 52A, or 86, V.T.C.S,, from claming
alien under this chapter.

Sec. 62.082. PROPERTY TOWHICH LIEN EXTENDS. Providesthat thelien extendsto the
house, building, fixtures, or improvements, the land reclaimed from overflow, or the railroad and
all of its properties, and to each lot of land necessarily connected or reclaimed. Providesthat the
lien does not extend to abutting sidewal ks, streets, and utilitiesthat are public property. Provides
that a lien againgt land in a municipality extends to each lot on which the house, building, or
improvement is situated or on which the labor was performed. Providesthat alien againgt land
not in a municipality extends to not more than 50 acres on which the house, building, or
improvement is Situated or on which the [abor was performed.

Sec. 62.083. PAYMENT SECURED BY LIEN. Sets forth certain items for which the lien
secures payment.

Sec. 62.084. SHAM CONTRACT. Setsforth the conditions under which aperson who labors,
specidly fabricates materids, or furnisheslabor, materids, or professond services under adirect
contractua relationship with another person is considered to be indirect contractua relationship
with the owner and has alien as an origind contractor. Defines*owner.”

SUBCHAPTER E. WAIVER OF LIEN

Sec. 62.101. WAIVER OF LIEN. Prohibitsan owner or contractor by any term of its contract,
or otherwise, from waiving or impairing the clams or liens of other persons whether with or
without notice except by written consent as prescribed by this subchapter. Providesthat any term
of the contract to that effect isvoid. Providesthat any written consent to awaiver given by any
personisunenforceable unlessthe person executes and deliversawaiver and rel ease as prescribed
by thissubchapter. Setsforth conditions under which thewaiver and releaseis effectiveto release
the property for the benefit of the owner, the construction lender, the contractor, and the surety
on apayment bond from clamsand liens. Authorizesevidenceof payment to beby theclamant’s
endorsement on asingle or joint payee check that is paid by the bank on which it S drawn or by
written acknowledgment of payment given by the claimant.

Sec. 62.102. CONDITIONS FOR WAIVER, RELEASE, OR IMPAIRMENT OF CLAIM.
Provides that an ord or written statement purporting to waive, release, or otherwise adversaly
affect aclam is not enforceable and does not create an estoppel or impairment of aclaim unless
the written waiver and release complies with this subchapter or the clamant has actudly recelved
payment in full for the clam.

Sec. 62.103. PRESCRIBED FORMSFORWAIVER AND RELEASE OF CLAIM. Setsforth
theformsfor the waiver and release of aclam. Providesthat the waiver and release given by any
clamant is unenforceable unlessit substantialy follows the prescribed forms.

Sec. 62.104. PUBLIC POLICY. Provides that any contract, agreement, or understanding
waiving the right to file or enforce any lien or claim created under this chapter isvoid as againgt
public policy, notwithstanding any other law and except as provided by Section 62.103. Provides
that this section does not apply to awritten agreement to subordinate, release, or satisfy all or part
of alien clamed after anotice of lien has been filed.

SUBCHAPTER F. PROCEDURE TO PERFECT LIEN

Sec. 62.121. PROCEDURE TO PERFECT LIEN. Reguiresaperson claming alienunder this
chapter to execute anotice and clam of lien as provided by this section in order to perfect alien.
Requires the person claiming a lien to make duplicate copies of the notice and clam of lien and
record one copy with the county clerk of the county in which the property islocated by acertain
date. Requiresthe person claming aliento servetheremaining copy on the owner of the building,
structure, or improvement if the owner can be found in the county, within areasonable time after

SRC-PNG SB. 1269 76(R) Page 5 of 10



recording the notice and claim of lien. Requiresthe notice and claim of lien to be made under oath
by the claimant or a person with knowledge of the facts and requires the notice and claim of lien
to contain certain information. Defines “completion.”

Sec. 62.122. NOTICE OF COMPLETION. Providesthat a notice of completion is awritten
notice that the owner or the owner’'s agent may record a any time after completing the
congtruction. Provides that a notice of completion executed and delivered as prescribed by this
section establishes the completion date for the purposes of this subchapter. Requires a notice of
completion to be signed and verified by the owner or the owner’s agent and contain certain
information. Sets forth the form of the notice of completion. Provides that, if the property is
owned by more than one person, a notice of completion sgned by fewer than dl of the owners
must include the name and address of each owner. Requires the notice to include the name and
address of each person who transferred the property to the successor in interest, if the notice of
completion is sgned by a successor in interest.  Requires the person executing the notice of
completion to record the notice in the office of the county clerk of the county in which the
property islocated. Requiresthe county clerk to index the notice of completion under the index
classfication in which mechanic's liens are recorded. Requires, if a notice of completion is
recorded, the person recording the notice to serve a copy of the notice and awritten statement of
the date of recording of the notice and the county clerk’s record location information on the
origind contractor and al personsfromwhomthe owner hasprevioudy received apreliminary 45-
day notice, by a certain date. Authorizes the person, by a certain date, to perfect alien, if the
owner or owner’s agent fails to provide the information within the prescribed period.

Sec. 62.123. DUTY OF OWNER OF PROPERTY TO WITHHOLD PAYMENT TO
ORIGINAL CONTRACTOR. Requirestheowner toretain, out of theamount due or to become
duetheorigina contractor, the value of the labor or materia furnished as shown by the noticeand
clam of lien, on service of the notice and claim of lien. Requires the owner to furnish tot he
origina contractor a copy of the notice and clam of lien. Providesthat if the contractor, within
acertain period, doesnot givethe owner awritten notice that the contractor intendsto dispute the
claim, the contractor is presumed to assent to the demand, and the owner shdl pay the claim when
the claim becomes due.

SUBCHAPTER G. STOP NOTICES

Sec. 62.151. STOP NOTICE AND BONDED STOP NOTICE. Providesthat the purpose of
astop notice or bonded stop notice isto give notice to an owner or congtruction lender that |abor
or materias have been furnished and the person providing the notice has not been paid for the
labor or materids. Providesthat theright to file anotice under this subchapter isindependent and
cumulative of other rights prescribed by this chapter. Requires astop notice to be in writing, be
sgned and verified by theclaimant or the claimant’ sagent, and state certain information in genera
terms. Setsforth the description of abonded stop notice. Providesthat astop notice or abonded
stop noticeis not invalid by reason of any defect in form if the notice is sufficient to substantialy
inform the owner of the required information.

Sec. 62.152. PERSON ENTITLED TO PROVIDE STOP NOTICE; CONDITIONS FOR
SERVICE. Authorizes any person, other than the original contractor, who labors, specificaly
fabricates materid, or furnishes labor or materias for construction to provide a stop notice or a
bonded stop notice to the construction lender. Sets forth the conditions under which service of
agtop notice or bonded stop notice is effective. Providesthat if abonded stop noticeis delivered
or sent to an ingtitution or organization with branch offices, the bonded stop noticeisnot effective
unless the notice is ddivered to the office or branch administering or holding the construction
funds. Providesthat any person described in Subsection (a) who failsto provide astop notice after
awritten demand for a stop notice is received from the owner forfeits the right to a mechanic's
lien.

Sec. 62.153. EFFECT OF STOP NOTICE AND BONDED STOP NOTICE. Authorizes a
congtruction lender, and on receipt of a bonded stop notice, requires the construction lender to
withhold from the borrower or other person towhomthelender or the owner isobligated to make
payments or advances out of the construction funds sufficient fundsto payt the claim and any lien
that isrecorded. Setsforth certain actions to be taken by the construction lender on receipt of a
stop notice or bonded stop notice. Setsforth the conditions under which a construction lender is
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not liable for the failure to furnish a copy of the bond under Subsection (8)(4). Providesthat if
a stop notice or bonded stop noticeisfiled by the origina contractor or by a subcontractor, the
origina contractor or subcontractor isentitled to recover on the stop notice or bonded stop notice
only the net amount due the original contractor or subcontractor after deducting the stop notice
claims of each subcontractor or materia supplier who has filed a bonded stop notice based on
work furnished on behalf of the origina contractor or subcontractor. Providesthat aconstruction
lender is not required to withhold more than the net amount due under a bonded stop notice.
Provides that a construction lender is not ligble for the failure to withhold more than the net
amount on receipt of abonded stop notice. Requires the owner, on receipt of a stop notice, to
withhold sufficient fundsto pay aclaim and any lien recorded from the origina contractor or from
any person acting under theoriginal contractor’ sauthority and towho labor or materialshavebeen
furnished or agreed to be furnished, unless a payment bond has been recorded as provided by this
chapter. Requiresthe owner, if the owner does not withhold funds because a payment bond has
been previoudy recorded, to give awritten notice by a certain date to the clamant at the address
shown in the stop notice that states that the bond has been recorded and that is accompanied by
acopy of the bond.

Sec. 62.154. PRIORITIES. Provides that an assgnment by the owner or contractor of
construction loan funds does not take priority over the stop notice or bonded stop notice, and the
assignment has no effect on the right of a claimant who provides the stop notice or bonded stop
notice. Provides that if the funds withheld or required to be withheld under a stop notice or
bonded stop notice areinsufficient to pay in full the claims of each person providing the notices,
thefundsshall bedistributed among the claimantsin the sameratio that their respective clamsbear
to the aggregate of al clams. Requires this pro rata distribution to be made among the persons
entitled to share in the funds without regard to the order of time in which the respective notices
were provided or the respective actions were commenced. Provides that a person who
intentionally providesafa se stop notice or bonded stop notice or who intentiondly includesin the
noticelabor, services, equipment, or materialsnot furnished for the property describedinthenotice
forfeits dl rights to participate in the pro rata distribution of the funds.

Sec. 62.155. RELEASE OF STOP NOTICE OR BONDED STOP NOTICE. Authorizesthe
owner, the congtruction lender, or any origina contractor or subcontractor that disputes the
accuracy or validity of a stop notice or bonded stop notice to file with the person on whom the
notice was served a bond executed by a good and sufficient surety in apena sum equal to 125
percent of the amount stated in the notice and conditioned for the payment of any sum not
exceeding the penal obligation of the bond. Requires when the bond is filed, that the funds
withheld under the stop notice or bonded stop notice be released.

Sec. 62.156. ENFORCEMENT OF RIGHTS ARISING FROM STOP NOTICE AND
BONDED STOP NOTICE. Authorizes an action against the owner or construction lender to
enforce payment of the claim stated in the stop notice or bonded stop notice to be commenced at
any time after acertain date. Providesthat if no action is taken to enforce payment of the claim
by a certain date, the noticeis no longer effective and the funds shdl be paid or ddlivered to the
contractor or other person to whom the funds are due. Requires the notice of any enforcement
action to be provided by acertain datein acertain manner. Setsforth the conditions under which
a stop notice or bonded stop notice is no longer effective and the funds withheld are required to
be paid or delivered to the person to whom the funds are due. Authorizes each person who has
provided a stop notice or bonded stop noticeto join in the same action. Authorizesthe court first
acquiring jurisdiction, if separate actions arefiled, to consolidate the actions. Requiresthe court,
on the motion of the owner or congtruction lender, to require al claimants to the funds withheld
under a stop notice or bonded stop notice to be interpleaded in one action.

SUBCHAPTER H. PRIORITY AND PREFERENCE
Sec. 62.181. PREFERENCE OVER OTHER CREDITORS. Providesthat al subcontractors,
laborers, materialmen, or professond service providers who have a mechanic’s lien have
preference over other creditors of the original contractor.
Sec. 62.182. EQUALITY OF LIENS. Providesthat the liens provided under this chapter are

on an equa footing without reference to the date of recording of the notice and claim of lien and
without reference to the time of performance of the work or [abor or the furnishing of materials
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or professond services. Requires that if the proceeds of a foreclosure sde of property are
insufficient to discharge dl mechanic’s liens againg the property, the proceeds shdl be paid pro
rata on the perfected mechanic's liens on which suit is brought.

Sec. 62.183. PRIORITY OF MECHANIC' SLIENSOVER OTHER LIENS. Providesthat a
mechanic’ s lien attaches to the house, building, improvements, or railroad property in preference
to any prior lien, encumbrance, or mortgage on the property on whichit islocated, and the person
enforcing thelien may havethe house, building, improvement, or any pieceof therailroad property
sold separately. Provides that the mechanic’'s lien does not affect any lien, encumbrance, or
mortgage on the property or improvement at the time of the inception of the mechanic'slien, and
the holder of the lien, encumbrance, or mortgage need not be made a party to a suit to foreclose
the mechanic’'s lien. Provides that the time of inception of the mechanic's lien is the
commencement of construction of improvementsor delivery of materia sto the property onwhich
the improvements are to be located and on which the materias are to be used.

SUBCHAPTER |. RELEASE AND FORECLOSURE

Sec. 62.201. ENFORCEMENT OF REMEDIES AGAINST MONEY DUE ORIGINAL
CONTRACTOR OR SUBCONTRACTOR. Prohibitsacreditor of an origind contractor from
collecting, enforcing asecurity interest againgt, garnishing, or levying execution on the money due
the original contractor or the contractor’ s surety from the owner, and prohibits a creditor of the
subcontractor from collecting, enforcing a security interest againgt, garnishing, or levying
execution on the money due the subcontractor, to the prejudice of the subcontractors, mechanics,
laborers, materidmen, or their sureties. Provides that a surety issuing a payment bond or
performance bond in connection with the improvements has a priority claim over other creditors
of its principa to contract funds to the extent of any loss it suffers or incurs. Provides that a
priority does not excuse the surety from paying any obligationsthat it may have under its payment
bonds.

Sec. 62.202. RELEASE OF CLAIM OR LIEN. Requiresthe person who furnished the labor,
materids, or professond services, by a certain date, to furnish to the requesting person arelease
of the indebtedness and any lien claimed, to the extent of the indebtedness paid, when a debt for
labor, materids, or professona services is satisfied or paid by collected funds. Authorizes an
owner, theoriginal contractor, or any person making the payment to request therelease. Requires
arelease of lien to be in aform that would permit it to be filed of record.

Sec. 62.203. DUTY OF CONTRACTOR TO DEFEND ACTION; RIGHTS OF OWNER
AGAINST CONTRACTOR. Requires the contractor to defend the action, when a lien is
recorded or notice given by any person other than acontractor. Authorizesthe owner towithhold
theamount in dispute, during pendency of the action, and authori zesthe owner to deduct from any
amount due or to become due from the owner to the contractor, the amount of the judgment and
codts, if judgment on thelien isrendered. Authorizes the owner to recover from the contractor
the amount paid by the owner and for which the contractor isliable if the owner has settled with
the contractor in full or if the amount is not due the contractor.

Sec. 62.204. CONSOLIDATION OF ACTIONS; INTERVENTION. Authorizes clamants
who do not contest the claims of each other to join as plaintiffs, and when separate actions are
commenced the court may consolidate the actions. Requires clamants who fail or refuseto join
in the action to be made defendants. Authorizes claimants who are not involved in the action to
intervene in the action, at any time before find hearing.

Sec. 62.205. FORECLOSURE. Authorizes alien under this chapter to be foreclosed only on
judgement of a court foreclosing the lien and ordering the sale of the property subject to the lien.

Sec. 62.206. LIMITATION OF ACTION TO FORECLOSURE LIEN. Providesthat alien
under this chapter expires on the second anniversary of the date the lien is recorded, unless an
action is brought within that period to foreclose the lien. Provides that if a claimant is made a
defendant to an action brought by another claimant, thefiling of an answer or cross-claim asserting
the lien during the two-year period prescribed by this section is considered commencement of an
action within the meaning of this section.
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Sec. 62.207. RIGHT OF CLAIMANT TO HAVE LAND AND IMPROVEMENTS SOLD
TOGETHER OR SEPARATELY. Authorizes a person enforcing a lien under this chapter to
have the land and improvements sold together, or the person may have the improvements sold
separately if theimprovements can be removed without material injury to the remaining property.
Requires the officer making the sde, if the improvements are sold separately, to place the
purchaser in possession. Providesthat the purchaser isentitled to areasonable time after the date
of the purchase within which to remove the purchased property.

Sec. 62.208. DISCHARGE OF LIEN. Sets forth the means by which a mechanic's lien or
affidavit claming a mechanic's lien filed under this chapter may be discharged of record.

SUBCHAPTER J. BOND TO INDEMNIFY AGAINST LIEN

Sec. 62.231. BOND. Authorizesany person to fileabond to indemnify against thelien, if alien,
other than alien granted by the owner in awritten contract, isfixed or is attempted to be fixed by
arecorded insrument under this chapter. Requires the bond to be filed with the county clerk of
the county in which the property subject to the lien is located. Sets forth the conditions under
which amechanic'slien clam against an owner’s property is discharged.

Sec. 62.232. BOND REQUIREMENTS. Setsforth the requirements for the bond.

Sec. 62.233. NOTICE OF BOND. Requiresthe county clerk to issue notice of the bond to al
named obligees, after the bond isfiled. Requires acopy of the bond to be attached to the notice.
Requires the notice to be served in accordance with Section 62.004 on each obligee by sending
acopy of the notice and the bond to the obligee, addressed to the claimant at the address stated
in the lien affidavit for the obligee. Providesthat if the clamant’s lien affidavit does not Sate the
clamant’ s address, the notice is not required to be sent to the claimant.

Sec. 62.234. RECORDING OF BOND AND NOTICE. Requiresthe county clerk to record the
bond, the notice, and acertificate of mailinginthered property records. Authorizesapurchaser,
insurer of title, or lender, inacquiring aninterest in or insuring titleto red property, torely onand
is absolutely protected by the record of the bond and the notice to the same extent asif the lien
clamant had filed arelease of lien in the red property records.

Sec. 62.235. ACTION ON BOND. Prohibitsaparty making or holding alien clam from suing
on the bond later than two years after the date the notice is served. Provides that the bond is not
exhausted by one action againgt it. Authorizes each named obligee or assignee of an obligeeto
maintain a separate suit on the bond in any court of jurisdiction in the county in which the redl
property is located.

SUBCHAPTER K. BOND TO PAY LIENSOR CLAIMS

Sec. 62.251. BOND. Authorizes an origind contractor who has a written contract with the
owner to furnish a any time a bond for the benefit of the clamants.

Sec. 62.252. BOND REQUIREMENTS. Setsforth the requirements for the bond.

Sec. 62.253. RECORDING OF BOND AND CONTRACT. Requiresthebond and the contract
between the origind contractor and the owner to be filed with the county clerk of the county in
whichislocated dl or part of the owner’ s property on which the construction, ateration, or repair
is being performed or isto be performed. Authorizes a memorandum of the contract or a copy
of the contract to be substituted for the origina. Provides that the plans, specifications, and
genera conditionsof the contract are not required to befiled. Requiresthe county clerk to record
the bond and place the contract on filein the clerk’ s office and index and cross-index both in the
names of the original contractor and the owner in records kept for that purpose. Requires the
county clerk to furnish acopy of the bond and contract to any person, on request and payment of
areasonablefee. Providesthat in any court of thisstate or in the United States, acopy of thebond
and contract certified by the county clerk congtitutes prima facie evidence of the contents,
execution, delivery, and filing of the originds.

Sec. 62.254. ACTION ON BOND. Authorizesaclamant to suethe principa and surety onthe

SRC-PNG SB. 1269 76(R) Page 9 of 10



bond either jointly or severaly. Authorizes the claimant to sue for the amount of the claim and
court costs. Requires the suit to be brought in the county in which the property being improved
islocated by acertain date. Requiresthe clamant to sue on the bond by acertain dateif the bond
isrecorded a thetimethelienisfiled. Requiresthe clamant to sue on the bond by a certain date
if the bond is not recorded at the time the lien isfiled.

Sec. 62.255. CLAIMSIN EXCESSOF BOND AMOUNT. Providesthat if vaid clamsagaingt
the bond exceed the pend sum of the bond, each clamant isentitled to apro ratashare of the pend
sum.

Sec. 62.256. ATTEMPTED COMPLIANCE. Setsforththeconditionsunder whichabond shall
be construed to comply with this subchapter, and the rights and remedies on the bond are
enforceable in the same manner as on other bonds under this subchapter. Requires any provison
inany payment bond furnished or filed in attempted compliance with this subchapter that expands
or restrictstherightsor ligbilities provided under this chapter to be disregarded and the provisons
of this subchapter shall be read into that bond.

SUBCHAPTER L. LIEN ON MONEY DUE PUBLIC WORKS CONTRACTOR

Sec. 62.281. LIEN ON MONEY DUE PUBLIC WORKS CONTRACTOR. Providesthat a
person who furnishes materia or labor to a contractor under an origina contract that does not
exceed $25,000 and that isfor public improvementsin this state and who gives notice required by
this subchapter has a lien on the money, bonds, or warrants due the contractor for the
improvements.

Sec. 62.282. PERSONSTO WHOM NOTICE GIVEN. Setsforth the personto whomthelien
clamant is required to send written notice of the clam.

Sec. 62.283. CONTENTS OF NOTICE. Sets forth the contents of the notice. Requires the
notice to be accompanied by a statement under oath that the amount claimed is just and correct
and that al payments, lawful offsets, and the credits known to the affiant have been allowed.

Sec. 62.284. PREREQUISITE; TIME FOR NOTICE. Requiresalien claimant to comply with
the preliminary 45-day notice requirement prescribed by Subchapter C. Requiresthelien claimant
to give alien notice by a certain date.

Sec. 62.285. OFFICIAL TO RETAIN FUNDS. Prohibits a public officid who receives the
notice from paying all of the money, bonds, or warrants due to the contractor, but is required to
retain enough to pay the claim for which noticeis given.

Sec. 62.286. BOND FOR RELEASE OF LIEN. Authorizesthe contractor against whom the
clamismadeto file abond with the officids of the state, county, municipality, school district, or
other public entity whose duty it S to pay the money, bonds, or warrants to the contractor, if a
cam isfiled attempting to fix alien under this subchapter. Providesthat if the bond is approved
by the proper officid, itsfiling releases and discharges dl liensfixed or attempted to be fixed by
thefiling of aclaim, and the appropriate officids shdl pay the money, bonds, or warrants to the
contractor or the contractor’s assignee.

Sec. 62.287. BOND REQUIREMENTS. Setsforth certain requirements for the bond.

Sec. 62.288. NOTICE OF BOND. Reguiresthe officid with whom the bond isfiled to send an
exact copy of the bond to al claimants in accordance with Section 62.004.

Sec. 62.289. ACTION ON BOND. Requiresaclaimant to sue on the bond by a certain date.
Providesthat the bond is not exhausted by one action oniit. Authorizes each obligee or obligee's
assignee to maintain a separate suit on the bond in any court of jurisdiction.

SECTION 12. Effective date: January 1, 2000.
Makes gpplication of this Act prospective.
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