CONFERENCE COMMITTEE REPORT FORM

Austin, Texas

Date

Honorable Dan Patrick
President of the Senate

Honorable Dade Phelan
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to ad]ust the differences between the Senate and the
House of Representatives on have had the same under
consideration, and beg to report it back w1th the recommendatlon that it do pass in the form and
text hereto attached.
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On the pa{rt of the Senate " On the part of the House
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Note to Conference Committee Clerk:

Please type the names of the members of the Conference Committee under the lines provided for signature. Those
members desiring to sign the report should sign each of the six copies. Attach a copy of the Conference Committee
Report and a Section by Section side by side comparison to each of the six reporting forms. The original and two
copies are filed in house of origin of the bill, and three copies in the other house.
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CONFERENCE
COMMITTEE REPORT

3 Printing

S.B. No. 295

A BILL TO BE ENTITLED
AN ACT
relating to the confidential and privileged communications and
records of victims of certain sexual assault offenses.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. The heading to Subchapter D, Chapter 420,
Government Code, is amended to read as follows:

SUBCHAPTER D. CONFIDENTIAL COMMUNICATIONS AND RECORDS

SECTION 2. The heading to Section 420.071, Government Code,
is amended to read as follows:

Sec. 420.071. CONFIDENTIAL COMMUNICATIONS AND RECORDS;

PRIVILEGE.

SECTION 3. Section 420.071, Government Code, is amended by
amending Subsections (a), (b), and (c) and adding Subsection (c-1)
to read as follows:

(a) Any [A] communication, including an oral or written

communication, between an advocate and a survivor [,—exr—a—persen
elaimingto-beasurviver,] that is made in the course of advising,
counseling, ©0r assisting |[proeviding—exuat—assautt—advecacy
serwvices—+teo] the survivor is confidential [andmaynet-be disclosed
A SRS RS LSS B B e saaetia s by

(b) Any [A] record created by, provided to, or maintained by

an advocate is confidential if the record relates to the services

provided to a survivor or contains [e£] the identity, personal

history, or background information of the [a] survivor or

87R26919 MEW-D 1



10
11
12
13
14
15
16
17
18
19
20

21

22
23
24
25
26
27

S.B. No. 295

information concerning the victimization of the [&] survivor [£hat

(c) In any civil, criminal, administrative, or legislative

proceeding, subject to Section 420.072, a survivor has a privilege

to refuse to disclose and to prevent another from disclosing, for

any purpose, a communication or record that is confidential under

this section.

(c=1) Except as provided by this subsection, the

unauthorized disclosure of a portion of a confidential

communication or record does not constitute a waiver of the

privilege provided by Subsection (c). If a portion of a

confidential communication or record is disclosed, a party to the

relevant court or administrative proceeding may make a motion

requesting that the privilege be waived with respect to the

disclosed portion. The court or administrative hearing officer, as

applicable, may determine that the privilege has been waived only

if:

(1) the disclosed portion is relevant to a disputed

matter at the proceeding; and

(2) waiver is necessary for a witness to be able to

respond to questioning concerning the disclosed portion. [A-pexrsen

87R26919 MEW-D 2
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S.B. No. 295
SECTION 4. Section 420.072, Government Code, is amended to
read as follows:

Sec. 420.072. DISCLOSURE OF CONFIDENTIAL COMMUNICATION OR

RECORD [EXCERTIONS]. (a) A communication or[+—a] record[,—e*

evidence] that 1is confidential wunder Section 420.071 [+his

subehapter] may only be disclosed [inrecourtor in an administrative
B e S IR
(1) the communication or record [p*eeéeééaqek}%%@agh%

in—which—diselesure] is relevant to the claims or defense of an

[£he] advocate or sexual assault program in a proceeding brought by

the survivor against the advocate or program; [ex]

(2) the survivor has waived the privilege established

under Section 420.071(c) with respect to the communication or

record;

(3) the survivor or other appropriate person consents

in writing to the disclosure as provided by Section 420.073;

(4) an [ex420-0735,—as—appticables

advocate determines that, unless the disclosure is made, there is a

probability of:

(A) imminent physical danger to any person; or

(B) [foxr—whom—the —communication,—record,—oxr

B e R I = NS L 1R B A= e
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S.B. No. 295

mental or emotional injury to the survivor;

(5) [429—a—governmentat—ageney—+£] the disclosure 1is

necessary:

(A) to comply with:

(i) Chapter 261, Family Code; or

(ii) Chapter 48, Human Resources Code; or

B e
[3)—agualified persontothe extentnecessary] for a

management audit, a financial audit, a program evaluation, or

research, except that a report of the [xeseaxreh,] audit, [ex]

evaluation, or research may not directly or indirectly identify a

sSurvivor;

(6) the disclosure is made to an employee or volunteer
of the sexual assault program after [{4)—a—person—autheriged—teo
Feceive—the —Gicetlosure—at—a resuit —of wiitien coensent—obtained
under-Section420-0730xr 42007354 ox

[45)] an advocate or a person under the supervision of

a counseling supervisor who is participating in the evaluation or

counseling of or the provision of services to [adwecaey—for] the

survivor determines that the disclosure is necessary to facilitate

the provision of services to the survivor; or

(7) the communication or record is in the possession,

custody, or control of the state and a court, after conducting an in

camera review of the communication or record, determines the

communication or record is exculpatory, provided that the

disclosure is limited to the specific portion of the communication

or record that was determined to be exculpatory in relation to a

87R26919 MEW-D 4
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S.B. No. 295

defendant in a criminal case.

(b) Regardless of whether written consent has been given by

a parent or legal guardian under Section 420.073(a), a person may
not disclose a [4e)>A] communication or[+—=a] record[—er—-ewvidence]

that is confidential under Section 420.071 [+his—subchapter-maynot
be—disclosed] to a parent or legal guardian of a survivor who is a

minor or to a guardian appointed under Title 3, Estates Code, of an

adult survivor, if applicable, if the person [an—adwvecate—or—a
sexuval—assautt—program] knows or has reason to believe that the

parent or guardian of the survivor is a suspect or accomplice in the

sexual assault of the survivor.

(c) Notwithstanding Subsections (a) and (b), the Texas

Rules of Evidence govern the disclosure of a communication or

record that is confidential under Section 420.071 in a criminal or

civil proceeding by an expert witness who relies on facts or data

from the communication or record to form the basis of the expert's

opinion.
SECTION 5. Section 420.074, Government Code, is amended to

read as follows:

Sec. 420.074. DISCLOSURE OF PRIVILEGED COMMUNICATIONS OR

OTHER INFORMATION IN CRIMINAL PROCEEDING [SUBROENA]. (a) Subject

“0 the provisions  NeswibRetanding—aRv-esheroprevisien  of this
chapter, not later than the 30th day before the date of the trial, a

defendant in a criminal proceeding may make a motion for disclosure

of a communication or record that is privileged under this chapter.

The motion must include a supporting affidavit showing reasonable

grounds to believe the privileged communication or record contains

87R26919 MEW-D 5
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exculpatory evidence.

(b) The defendant shall serve the motion on the attorney

representing the state and the person who holds the privilege with

regard to the communication or record at issue.

(c) The court shall order the privileged communication or

record to be produced for the court under seal and shall examine the

communication or record in camera if the court finds by a

preponderance of the evidence that:

(1) there is a good-faith, specific, and reasonable

basis for believing that the privileged communication or record is

relevant, material, and exculpatory upon the issue of guilt for the

offense charged; and

(2) the privileged communication or record would not

be duplicative of other evidence or information available or

already obtained by the defendant.

(d) The court [a—persen] shall disclose to the defendant and

to the state only the evidence that the court finds to be

exculpatory on the issue of gquilt for the offense charged [=

] : W . th law] .
SECTION 6. The change in law made by this Act applies to any

communication or record described by Section 420.071, Government
Code, as amended by this Act, regardless of the date the
communication is made or the record is created.

SECTION 7. This Act takes effect September 1, 2021.

87R26919 MEW-D 6



SENATE VERSION

No equivalent provision.

SECTION 1. The heading to Subchapter D, Chapter 420,
Government Code, is amended.

No equivalent provision.

SECTION 2. The heading to Section 420.071, Government
Code, is amended.

SECTION 3. Section 420.071, Government Code, is
amended by amending Subsections (a), (b), and (c) and
adding Subsection (c-1).

SECTION 4. Section 420.072, Government Code, is
amended to read as follows:

Sec. 420.072. DISCLOSURE OF CONFIDENTIAL
COMMUNICATION OR RECORD [EXCEPTIONS]. (a)
A communication or[;—a] record[;—er—evidenee] that is
confidential under Section 420.071 [this—subehapter] may
only be disclosed [in—eourt—or—in—an —administrative

preceeding] if:

Associated CCR Draft: 87R26919

Senate Bill 295
Conference Committee Report
Section-by-Section Analysis

HOUSE VERSION (IE)

SECTION _ .Chapter 98, Civil Practice and Remedies
Code, is amended by adding Section 98.007.

SECTION 1. Same as Senate version.

SECTION
amended.

__.Section 420.003(4), Government Code, is

SECTION 2. Same as Senate version.

SECTION 3. Same as Senate version.

SECTION 4. Section 420.072, Government Code, is
amended to read as follows:

Sec. 420.072. DISCLOSURE OF CONFIDENTIAL
COMMUNICATION OR RECORD [EXCEPHIONS]. (a)
A communication or[;—a] record[;—er—evidenee] that is
confidential under Section 420.071 [this—subehapter] may
only be disclosed [in—eourt—or—in—an—administrative

proeeeding] if:

CONFERENCE

Same as Senate version.

SECTION 1. Same as Senate version.

Same as Senate version.

SECTION 2. Same as Senate version.

SECTION 3. Substantially the same as Senate version.

SECTION 4. Same as House version.

21.135.41



SENATE VERSION
(1) the communication or record [preceeding-is-brought by

proceeding-in-which-diselosure] is relevant to the claims or
defense of an [the] advocate or sexual assault program in a
proceeding brought by the survivor against the advocate or

program; [ef]
(2) the survivor has waived the privilege established under
Section 420.071(c) with respect to the communication or

record;
(3) the survivor or other appropriate person consents in
writing to the disclosure as provided by Section 420.073;

(4) an [er-4—20—9735,—as—appheable—

[bemsdieslos e onlbresmont perseanelithe| udvocaw
determines that, unless the disclosure is made, there is a
probability of:

(A) imminent physxcal danger to any person or

(B) [for-whe - ovi

felevant—er—lf—thefeis—a—prebabﬂﬁy-eﬂ 1mmed1ate rnental or
emotional injury to the survivor;

(5) [@)—a—sovernmentalageney—if] the disclosure is
necessary:

(A) to comply with:

(i) Chapter 261, Family Code; or

(ii) Chapter 48, Human Resources Code; or

(_)[feqmred-ef-eutheﬂzed-by—law-

management audrt a fmancml aud1t a program evaluatlon
or research, except that a report of the [researeh;] audit, [er]

Associated CCR Draft: 87R26919

Senate Bill 295
Conference Committee Report
Section-by-Section Analysis

HOUSE VERSION (IE)
(1) the communication or record [preceeding-is-brought-by

proceeding-in-which-diselesure] is relevant to the claims or
defense of an [the] advocate or sexual assault program in a
proceeding brought by the survivor against the advocate or

program; [e#]
(2) the survivor has waived the privilege established under

Section 420.071(c) with respect to the communication or

record;
(3) the survivor or other appropriate person consents in
writing to the disclosure as provided by Section 420.073;

M[er%@%,—&saﬁ;heable-

[(—})—medieal—er—kaw—eafefeemem—pefsemel—li—t-he] advocate

determines that, unless the disclosure is made, there is a
probability of:

(A) imminent physmal danger to any person or

(B) [fe ho ea oV
relewnt—er—i-f—these—ts—a—pfebabﬂny—eﬂ unmedlate mental or
emotional injury to the survivor;

(5) [)—a—govemnmentalageney—if] the disclosure is

necessary:
(A) to comply with:

(i) Chapter 261, Family Code; or

(i) Chapter 48, Human Resources Code; or
(B) [fequifed—er—autherized-by—bw

[ g At necessa
management audlt a ﬁnanc1al audlt a program evaluation,
or research, except that a report of the [research;] audit, [ef]

CONFERENCE

21.135.41



SENATE VERSION

evaluation, or research may not directly or indirectly identify
a survivor;

I horicod ive-the-disel ;
e i bigined lor_Section—420-073

42007352 or

(6) the disclosure is made to an employee or volunteer of the
sexual assault program after [(5)] an advocate or a person
under the supervision of a counseling supervisor who is
participating in the evaluation or counseling of or the
provision of services to [adveeasy—fer] the survivor
determines that the disclosure is necessary to facilitate the
provision of services to the survivor.

(b) Regardless of whether written consent has been given by
a parent or legal guardian under Section 420.073(a), a person
may not disclose a [¢e}-A] communication or[;&] record[;-er
evidenee] that is confidential under Section 420.071 [this
subehapter—may—not—be—disclosed] to a parent or legal
guardian of a survivor who is a minor or to a guardian
appointed under Title 3, Estates Code, of an adult survivor,

Associated CCR Draft: 87R26919

Senate Bill 295
Conference Committee Report
Section-by-Section Analysis

HOUSE VERSION (IE)

evaluation, or research may not directly or indirectly identify
a survivor;
[FA1,3rd(1)]

(6) the disclosure is made to an employee or volunteer of the
sexual assault program after [(4)—aperson—authorized-to
. hedisel. e of swri

biained under-Section420-073-0r420.0735
[€5)] an advocate or a person under the supervision of a
counseling supervisor who is participating in the evaluation
or counseling of or the provision of services to [adveeacy
fer] the survivor determines that the disclosure is necessary
to facilitate the provision of services to the survivor; or

(7) _the communication or record is in_the possession,
custody, or control of the state and a court, after
conducting an in_ camera review of the communication or

record, determines the communication or record is

exculpatory, provided that the disclosure is limited to the
specific portion_of the communication or record that was

determined to be exculpatory in relation to a defendant in
a criminal case. [FA1,3rd(2)-(3)]

(b) Same as Senate version.

CONFERENCE

(b) Same as Senate version.

21.135.41



SENATE VERSION

if applicable, if the person [an-adveeate-or-a-sexual-assault
program| knows or has reason to believe that the parent or
guardian of the survivor is a suspect or accomplice in the
sexual assault of the survivor.

(c) Notwithstanding Subsections (a) and (b), the Texas
Rules of Evidence govern the disclosure of a communication
or record that is confidential under Section 420.071 in a
criminal or civil proceeding by an expert witness who relies
on facts or data from the communication or record to form
the basis of the expert's opinion.

No equivalent provision.

Associated CCR Draft: 87R26919

Senate Bill 295
Conference Committee Report
Section-by-Section Analysis

HOUSE VERSION (IE)

(c) Same as Senate version.

SECTION _ . Section 420.074, Government Code, is
amended to read as follows:

Sec. 420.074. DISCLOSURE _OF PRIVILEGED
COMMUNICATIONS OR OTHER INFORMATION IN
CRIMINAL PROCEEDING [SEBPOENA]. (a) Subject to

the provisions [Netwithstanding-any etherprovisien] of this
chapter, not later than the 30th day before the date of the trial,

a defendant in a criminal proceeding may make a motion for
disclosure of a communication or record that is privileged
under this chapter. The motion must include a supporting
affidavit showing reasonable grounds to believe the
privileged communication or record contains exculpatory
evidence.

(b) The defendant shall serve the motion on the attorney
representing the state and the person who holds the privilege
with regard to the communication or record at issue.

(c) The court shall order the privileged communication or
record to be produced for the court under seal and shall
examine the communication or record in camera if the court
finds by a preponderance of the evidence that:

4

CONFERENCE

(c) Same as Senate version.

SECTION 5. Same as House version.

21.13541



Senate Bill 295
Conference Committee Report
Section-by-Section Analysis

SENATE VERSION HOUSE VERSION (IE) CONFERENCE

(1) there is a good-faith, specific, and reasonable basis for

believing that the privileged communication_or record is
relevant, material, and exculpatory upon the issue of guilt for

the offense charged; and

(2) the privileged communication or record would not be
duplicative of other evidence or information available or
already obtained by the defendant.

(d) The court [a-perser] shall disclose to the defendant and

to the state only the evidence that the court finds to be

mth—iaw ithlas . [A,d4] '

SECTION 5. Section 420.074, Government Code, is No equivalent provision. SECTION 5. Section 420.074, Same as House version.

repealed. Government Code, is repealed. [Deleted by FA1,3rd(4)]

SECTION 6. Saving provision. SECTION 6. Same as Senate version. SECTION 6. Same as Senate version.
SECTION 7. Effective date. SECTION 7. Same as Senate version. SECTION 7. Same as Senate version.

Associated CCR Draft: 87R26919 5 21.135.41



LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 87TH LEGISLATIVE REGULAR SESSION

May 24, 2021

TO: Honorable Dan Patrick, Lieutenant Governor, Senate
Honorable Dade Phelan, Speaker of the House, House of Representatives

FROM: Jerry McGinty, Director, Legislative Budget Board

IN RE: SB295 by Perry (Relating to the confidential and privileged communications and records of victims
of certain sexual assault offenses.), Conference Committee Report

No significant fiscal implication to the State is anticipated.

Based on the analysis of the Office of Court Administration and the Office of the Attorney General, it is
assumed that duties and responsibilities associated with implementing the bill as it relates to the confidential
and privileged communications and records of victims of certain sexual assault offenses could be accomplished
using existing resources. In addition, no significant fiscal impact to the state court system is anticipated with
the implementation of the bill.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 212 Office of Court Admin, 302 Office of the Attorney General
LBB Staff: JMc, CMA, LBO, BH, SLE, MW
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