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CONFERENCE 
COMMITTEE REPORT 

3rd Printing 

A BILL TO BE ENTITLED 

AN ACT 

S.B. No. 295 

2 relating to the confidential and privileged communications and 

3 records of victims of certain sexual assault off ens es. 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

5 SECTION 1. The heading to Subchapter D, Chapter 420, 

6 Government Code, is amended to read as follows: 

7 SUB CHAPTER D. CONFIDENTIAL COMMUNICATIONS AND RECORDS 

8 SECTION 2. The heading to Section 420. 071, Government Code, 

9 is amended to read as follows: 

10 Sec. 420.071. CONFIDENTIAL COMMUNICATIONS AND RECORDS; 

11 PRIVILEGE. 

12 SECTION 3. Section 420.071, Government Code, is amended by 

13 amending Subsections (a), (b), and (c) and adding Subsection (c-1) 

14 to read as follows: 

15 (a) Any [A] communication, including an oral or written 

16 communication, between an advocate and a survivor[, or a persoR 

17 slaimiRg to be a survivor,] that is made in the course of advising, 

18 counseling, or assisting [providiRg sexual assault advosasy 

19 servises to] the survivor is confidential [aRd may Rot be disslosed 

20 exsept as provided by this subshapter] . 

21 (b) Any [A] record created by, provided to, or maintained by 

22 an advocate is confidential if the record relates to the services 

23 provided to a survivor or contains [~] the identity, personal 

24 history, or background information of the [a] survivor or 
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S.B. No. 295 

1 information concerning the victimization of the [a] survivor [~ 

2 is created by or provided to an advocate or maintained by a sexual 

3 assault pro~ram is oonfidential and may not be disolosed exoept as 

4 provided by this sub chapter] . 

5 (c) In any civil, criminal, administrative, or legislative 

6 proceeding, subject to Section 420.072, a survivor has a privilege 

7 to refuse to disclose and to prevent another from disclosing, for 

8 any purpose, a communication or record that is confidential under 

9 this section. 

10 (c-1) Except as provided by this subsection, the 

11 unauthorized disclosure of a portion of a confidential 

12 communication or record does not constitute a waiver of the 

13 privilege provided by Subsection (c). If a portion of a 

14 confidential communication or record is disclosed, a party to the 

15 relevant court or administrative proceeding may make a motion 

16 requesting that the privilege be waived with respect to the 

17 disclosed portion. The court or administrative hearing officer, as 

18 applicable, may determine that the privilege has been waived only 

19 if: 

20 (1) the disclosed portion is relevant to a disputed 

21 matter at the proceeding; and 

22 (2) waiver is necessary for a witness to be able to 

23 respond to questioning concerning the disclosed portion. [A person 

24 who receives information from a confidential oommunioation or 

25 reoord as deseribed by this subchapter may not disclose the 

26 information exoept to the extent that disolosure is oonsistent with 

27 the authoriBed purposes for whieh the information was obtained.] 

87R26919 MEW-D 2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

S.B. No. 295 

SECTION 4. Section 420.072, Government Code, is amended to 

read as fallows: 

Sec. 420.072. 

RECORD [~XC~PTIONS]. 

evidenoe] that is 

DISCLOSURE OF CONFIDENTIAL COMMUNICATION OR 

(a) A communication ~[,-a] record[ 1 or 

confidential under Section 420.071 [~ 

subohapter] may only be disclosed [in oourt or in an administrative 

prooeedin~] if: 

( 1) the communication or record [proeeedin~ is brou~ht 

by the survivor a~ainst an advocate or a sexual assault pro~ram or 

is a eriminal proeeedin~ or a eertifieation revooation proeeedin~ 

in whieh diselosure] is relevant to the claims or defense of an 

[.:e.h-e-] advocate or sexual assault program in a proceeding brought by 

the survivor against the advocate or program; [-e-r-] 

(2) the survivor has waived the privilege established 

under Section 420. 071 ( c) with respect to the communication or 

record; 

(3) the survivor or other appropriate person consents 

in writing to the disclosure as provided by Section 420.0731.. 

(4) an [or 4;;!Q,07d5 7 as applieable. 

[(b) A eommunieation, a reeord, or evidenee that is 

21 eonfidential under this subehapter may be diselosed only to 1 

22 [ ( 1) medieal or law enforeement personnel if the] 

23 advocate determines that, unless the disclosure is made, there is a 

24 probability of_:_ 

25 (A) imminent physical danger to any person; or 

26 ill [for whom the eommunieation, reeord, or 

27 evidenee is relevant or if there is a probability of] immediate 
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S.B. No. 295 

1 mental or emotional injury to the survivor; 

2 ill [(2) a EJOvernmental aEJeney if] the disclosure is 

3 necessary: 

(A) to comply with: 

( i) Chapter 261, Family Code; or 

(ii) Chapter 48, Human Resources Code; or 

ill [required or authori21ed l3y law, 

4 

5 

6 

7 

8 [(3) a qualified person to the extent neeessary] for a 

9 management audit, ~ financial audit, a program evaluation, or 

10 research, except that a report of the [researeh,] audit, [-o-r-] 

11 evaluation, or research may not directly or indirectly identify a 

12 survivor; 

13 (6) the disclosure is made to an employee or volunteer 

14 of the sexual assault program after [(4) a person authori21ed to 

15 reoeive the diselosure as a result of written oonsent ol3tained 

16 under Se et ion 420. 073 or 420. 0735, or 

17 [-t-3-+-] an advocate or a person under the supervision of 

18 a counseling supervisor who is participating in the evaluation or 

19 counseling of or the provision of services to [advooaoy for] the 

20 survivor determines that the disclosure is necessary to facilitate 

21 the provision of services to the survivor; or 

22 (7) the communication or record is in the possession, 

23 custody, or control of the state and a court, after conducting an in 

24 camera review of the communication or record, determines the 

25 communication or record is exculpatory, provided that the 

26 disclosure is limited to the specific portion of the communication 

27 or record that was determined to be exculpatory in relation to a 
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S.B. No. 295 

1 defendant in a criminal case. 

2 (b) Regardless of whether written consent has been given by 

3 a parent or legal guardian under Section 420.073(a), a person may 

4 not disclose a [(c) A] communication or[,......a] record[, or evidence] 

5 that is confidential under Section 420.071 [this sul3chapter may not 

6 13e disclosed] to a parent or legal guardian of a survivor who is a 

7 minor or to a guardian appointed under Title 3, Estates Code, of an 

8 adult survivor, if applicable, if the person [an advocate or a 

9 sexual assault pro9ram] knows or has reason to believe that the 

10 parent or guardian of the survivor is a suspect or accomplice in the 

11 sexual assault of the survivor. 

12 ( c) Notwithstanding Subsections (a) and (b) , the Texas 

13 Rules of Evidence govern the disclosure of a communication or 

14 record that is confidential under Section 420.071 in a criminal or 

15 civil proceeding by an expert witness who relies on facts or data 

16 from the communication or record to form the basis of the expert's 

17 opinion. 

18 SECTION 5. Section 420.074, Government Code, is amended to 

19 read as follows: 

20 Sec. 420. 074. DISCLOSURE OF PRIVILEGED COMMUNICATIONS OR 

21 OTHER INFORMATION IN CRIMINAL PROCEEDING [ SU'BPQ:gNA] . (a) Subject 

22 to the provisions [Notwithstandin9 any other provision] of this 

23 chapter, not later than the 30th day before the date of the trial, a 

24 defendant in a criminal proceeding may make a motion for disclosure 

25 of a communication or record that is privileged under this chapter. 

26 The motion must include a supporting affidavit showing reasonable 

27 grounds to believe the privileged communication or record contains 
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S.B. No. 295 

1 exculpatory evidence. 

2 (b) The defendant shall serve the motion on the attorney 

3 representing the state and the person who holds the privilege with 

4 regard to the communication or record at issue. 

5 (c) The court shall order the privileged communication or 

6 record to be produced for the court under seal and shall examine the 

7 communication or record in camera if the court finds by a 

8 preponderance of the evidence that: 

9 ( 1) there is a good-faith, spec if ic, and reasonable 

10 basis for believing that the privileged communication or record is 

11 relevant, material, and exculpatory upon the issue of guilt for the 

12 offense charged; and 

13 (2) the privileged communication or record would not 

14 be duplicative of other evidence or information available or 

15 already obtained by the defendant. 

16 (d) The court [a person] shall disclose to the defendant and 

17 to the state only the evidence that the court finds to be 

18 exculpatory on the issue of guilt for the offense charged [a 

19 eommunieation, a reeord, or evidenee that is eonfidential under 

20 this ehapter for use in a eriminal investiqation or proeeedinq in 

21 response to a subpoena issued in aeeordanee with la\i'] . 

22 SECTION 6. The change in law made by this Act applies to any 

23 communication or record described by Section 420.071, Government 

24 Code, as amended by this Act, regardless of the date the 

25 communication is made or the record is created. 

26 SECTION 7. This Act takes effect September 1, 2021. 
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SENATE VERSION 

No equivalent provision. 

SECTION 1. The heading to Subchapter D, Chapter 420, 
Government Code, is amended. 

No equivalent provision. 

SECTION 2. The heading to Section 420.071, Government 
Code, is amended. 

SECTION 3. Section 420.071 , Government Code, is 
amended by amending Subsections (a), (b), and (c) and 
adding Subsection (c-1). 

SECTION 4. Section 420.072, Government Code, is 
amended to read as follows: 
Sec. 420.072. DISCLOSURE OF CONFIDENTIAL 
COMMUNICATION OR RECORD [EXCEPTIONS]. (a) 
A communication or[,--a] record[, er e>Adeaee] that is 
confidential under Section 420.071 [this subehaJ!ter] may 
only be disclosed [in eeart er in aa admimstrative 
J!reeeediag] if: 

Associated CCR Draft: 87R26919 

Senate Bill 295 
Conference Committee Report 
Section-by-Section Analysis 

HOUSE VERSION (IE) 

SECTION _.Chapter 98, Civil Practice and Remedies 
Code, is amended by adding Section 98.007. 

SECTION 1. Same as Senate version. 

SECTION _.Section 420.003(4), Government Code, is 
amended. 

SECTION 2. Same as Senate version. 

SECTION 3. Same as Senate version. 

SECTION 4. Section 420.072, Government Code, is 
amended to read as follows: 
Sec. 420.072. DISCLOSURE OF CONFIDENTIAL 
COMMUNICATION OR RECORD [EXCEPTIONS]. (a) 
A communication or[,--a] record[, er evideaee] that is 
confidential under Section 420.071 [this s:aeehaJ!ter] may 
only be disclosed [in eeart er in aa admiaistrafr;e 
J!reeeecling] if: 

1 

CONFERENCE 

Same as Senate version. 

SECTION 1. Same as Senate version. 

Same as Senate version. 

SECTION 2. Same as Senate version. 

SECTION 3. Substantially the same as Senate version. 

SECTION 4. Same as House version. 

21.135.41 



SENATE VERSION 

( 1) the communication or record [}')reseeding is breught by 
the s\lfVi·1er against an ad•«esate er a sexual assauk pregram 
er is a srimiB:al preseediBg er a sertifisatiea re>1esatieB 
preseediBg iB •Nhish disslesure] is relevant to the claims or 
defense of an [the] advocate or sexual assault program in a 
proceeding brought by the survivor against the advocate or 
program; [er] 
(2) the survivor has waived the privilege established under 
Section 420.071(c) with respect to the communication or 
record; 
ill the survivor or other appropriate person consents in 
writing to the disclosure as provided by Section 420.073~ 
(4) an [er 420.0735, as applisable. 
[ (b) A semmuaisatiea, a reserd, er evideese that is 
seBfideBtial under this subshapter may be disslesed ealy te: 
[(1) medisal er law eflfersemeBt perseBBel if the] advocate 
determines that, unless the disclosure is made, there is a 
probability of~ 
(A) imminent physical danger to any person~ 
(fil [fer •ffli:em the seHHmHlisatiea, reserd, er eYideese is 
rele..,•aBt er if there is a prebability ef] immediate mental or 
emotional injury to the survivor; 
ill [(2) a genmmeetal ageeey if] the disclosure is 
necessary: 
CA) to comply with: 
(i) Chapter 261, Family Code; or 
(ii) Chapter 48. Human Resources Code; or 
(fil [ re(:}Uired er autheri2:ed by lav1; 
[(3) a (:}Ualified perseB te the ex:teBt aeeessary] for a 
management audit, ~ financial audit, ~ program evaluation, 
or research, except that a report of the [researeh,] audit, [er] 

Associated CCR Draft: 87R26919 

Senate Bill 295 
Conference Committee Report 
Section-by-Section Analysis 

HOUSE VERSION (IE) 

(1) the communication or record [}')reseeding is breught by 
the s\lfViyer against an advesate er a sexual assault pregram 
er is a sriminal preeeediag er a sertifisatieB re•1eeatiea 
preseeding iB \vhish disslesure] is relevant to the claims or 
defense of an [the] advocate or sexual assault program in a 
proceeding brought by the survivor against the advocate or 
program; [er] 
(2) the survivor has waived the privilege established under 
Section 420.071(c) with respect to the communication or 
record; 
ill the survivor or other appropriate person consents in 
writing to the disclosure as provided by Section 420.073~ 
(4) an [er 420.0735, as applisable. 
[ (b) l'L semmuaisatiea, a reserd, er eYidease that is 
seBfideBtial under this subshapter may be disslesed eBly te: 
[ ( 1) medisal er law eafursemeBt perseBBel if the] advocate 
determines that, unless the disclosure is made. there is a 
probability of~ 
(A) imminent physical danger to any person~ 
(fil [fer •.vhelB the semmuaisatiea, reserd, er eYideese is 
rele•1ant er if there is a prebability ef] immediate mental or 
emotional injury to the survivor; 
ill [(2) a geYemmeBtal ageasy if] the disclosure is 
necessary: 
(A) to comply with: 
(i) Chapter 261, Family Code; or 
(ii) Chapter 48. Human Resources Code; or 
(fil [ re(:}Uired er autheri2:ed by law; 
[(3) a (:}Ualified persea te the ex:teBt aeeessary] for a 
management audit, ~ financial audit, ~ program evaluation, 
or research, except that a report of the [researeh,] audit, [er] 
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CONFERENCE 

21.135.41 



SENATE VERSION 

evaluation, o! research may not directly or indirectly identify 
a survivor; 

[f4) 11pers61t 11Nth9rif.ed t9 reeeit1e the tli&e'9sNre llS 11 resNlt 
9f •W'ittelt e91tse1tt 9/Jt/li1tetl Nittler Seeti91t 410.073 9r 
410.07351] or 
(6) the disclosure is made to an employee or volunteer of the 
sexual assault program after [(St] an advocate or a person 
under the supervision of a counseling supervisor who is 
participating in the evaluation or counseling of or the 
provision of services to [ ad¥eeaey fer] the survivor 
determines that the disclosure is necessary to facilitate the 
provision of services to the survivor. 

(b) Regardless of whether written consent has been given by 
a parent or legal guardian under Section 420.073(a), a person 
may not disclose a [ fet-A] communication or[,-a] record[,er 
e'1ideaee] that is confidential under Section 420.071 [this 
S006BllIJter may Bet ee diselesed] to a parent or legal 
guardian of a survivor who is a minor or to a guardian 
appointed under Title 3, Estates Code, of an adult survivor, 

Associated CCR Draft: 87R26919 

Senate Bill 295 
Conference Committee Report 
Section-by-Section Analysis 

HOUSE VERSION (IE) 

evaluation. or research may not directly or indirectly identify 
a survivor; 

[FA1,3rd(l)] 

( 6) the disclosure is made to an employee or volunteer of the 
sexual assault program after [(4) 11 pers91t 11Nth9rhetJ t9 
reeeit1e the tli&e'9sNre 11s 11 resNlt 9f ttff'itteN e91tSe1tt 
9/Jt11i1tetl Nittler Seeti91t 410. 0 73 9r 410. (} 7351 9r 
[(St] an advocate or a person under the supervision of a 
counseling supervisor who is participating in the evaluation 
or counseling of or the provision of services to [ ad.,,'eeaey 
fer] the survivor determines that the disclosure is necessary 
to facilitate the provision of services to the survivor; or 
(7) the communication or record is in the possession, 
custodv. or control of the state and a court, after 
conducting an in camera review of the communication or 
record, determines the communication or record is 
exculpatory, provided that the disclosure is limited to the 
specific portion of the communication or record that was 
determined to be exculpatory in relation to a defendant in 
a criminal case. [FA1,3rd(2)-(3)] 

(b) Same as Senate version. 
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(b) Same as Senate version. 
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SENATE VERSION 

if applicable, if the person [ aB: advoeate or a se:11:ual assault 
program] knows or has reason to believe that the parent or 
guardian of the survivor is a suspect or accomplice in the 
sexual assault of the survivor. 

(c) Notwithstanding Subsections (a) and (b), the Texas 
Rules of Evidence govern the disclosure of a communication 
or record that is confidential under Section 420.071 in a 
criminal or civil proceeding by an expert witness who relies 
on facts or data from the communication or record to form 
the basis of the expert's opinion. 

No equivalent provision. 

Associated CCR Draft: 87R26919 

Senate Bill 295 
Conference Committee Report 
Section-by-Section Analysis 

HOUSE VERSION (IE) 

( c) Same as Senate version. 

SECTION Section 420.074, Government Code, is 
amended to read as follows: 
Sec. 420.074. DISCLOSURE OF PRIVILEGED 
COMMUNICATIONS OR OTHER INFORMATION IN 
CRIMINAL PROCEEDING [SUBPOBNA]. (a) Subject to 
the provisions [Notwithstaaeiag aay other provision] of this 
chapter, not later than the 30th day before the date of the trial, 
a defendant in a criminal proceeding may make a motion for 
disclosure of a communication or record that is privileged 
under this chapter. The motion must include a supporting 
affidavit showing reasonable grounds to believe the 
privileged communication or record contains exculpatory 
evidence. 
(b) The defendant shall serve the motion on the attorney 
representing the state and the person who holds the privilege 
with regard to the communication or record at issue. 
(c) The court shall order the privileged communication or 
record to be produced for the court under seal and shall 
examine the communication or record in camera if the court 
finds by a preponderance of the evidence that: 
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CONFERENCE 

( c) Same as Senate version. 

SECTION 5. Same as House version. 
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SENATE VERSION 

SECTION 5. Section 420.074, Government Code, is 
repealed. 

SECTION 6. Saving provision. 

SECTION 7. Effective date. 

Associated CCR Draft: 87R26919 

Senate Bill 295 
Conference Committee Report 
Section-by-Section Analysis 

HOUSE VERSION (IE) 

(1) there is a good-faith, specific, and reasonable basis for 
believing that the privileged communication or record is 
relevant, material. and exculpatory upon the issue of guilt for 
the offense charged; and 
(2) the privileged communication or record would not be 
duplicative of other evidence or information available or 
already obtained by the defendant. 
(d) The court [a persoe] shall disclose to the defendant and 
to the state only the evidence that the court finds to be 
exculpatory on the issue of guilt for the offense charged [a 
eommeeieatioe, a reeorEl, or eviEleaee that is eoefiEleetial 
l:IBEler this ehapter for ase ie a erimieal ievestigatioe or 
proeeeElieg ie respoese to a stibpoeea issaeEl ie aeeorElaeee 
with law]. [FA1,3rd(4)] 

No equivalent provision. SECTION 5. Section 420.074, 
Government Code, is repealed. [Deleted by FA1,3rd(4)] 

SECTION 6. Same as Senate version. 

SECTION 7. Same as Senate version. 
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Same as House version. 

SECTION 6. Same as Senate version. 

SECTION 7. Same as Senate version. 
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LEGISLATIVE BUDGET BOARD 

Austin, Texas 

FISCAL NOTE, 87TH LEGISLATIVE REGULAR SESSION 

May 24, 2021 

TO: Honorable Dan Patrick, Lieutenant Governor, Senate 
Honorable Dade Phelan, Speaker of the House, House of Representatives 

FROM: Jerry McGinty, Director, Legislative Budget Board 

IN RE: SB295 by Perry (Relating to the confidential and privileged communications and records of victims 
of certain sexual assault offenses.), Conference Committee Report 

No significant fiscal implication to the State is anticipated. 

Based on the analysis of the Office of Court Administration and the Office of the Attorney General, it is 
assumed that duties and responsibilities associated with implementing the bill as it relates to the confidential 
and privileged communications and records of victims of certain sexual assault offenses could be accomplished 
using existing resources. In addition, no significant fiscal impact to the state court system is anticipated with 
the implementation of the bill. 

Local Government Impact 

No significant fiscal implication to units of local government is anticipated. 

Source Agencies: 212 Office of Court Admin, 302 Office of the Attorney General 

LBB Staff: JMc, CMA, LBO, BH, SLE, MW 
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