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TEXAS TAXPAYER & STUDENT § IN THE DISTRICT COURT OF
FAIRNESS COALITION, et al., §
§
Plaintiffs, §
§
VS. § TRAVIS COUNTY, TEXAS
§
MICHAEL WILLIAMS, Commissioner §
of Education, et al., §
§
Defendants.  § 200™ JUDICIAL DISTRICT

ISD PLAINTIFFS’ RESPONSE TO DEFENDANTS’ RENEWED MOTION
TO ADMIT EXHIBITS AND MOTION TO ADMIT ADDITIONAL EXHIBITS

The Calhoun County ISD Plaintiffs, Fort Bend ISD Plaintiffs, TTSCF Plaintiffs, and
Edgewood Plaintiffs (together, the “ISD Plaintiffs”) file this Response to Defendants’ Renewed
Motion to Admit Exhibits and Motion to Admit Additional Exhibits and would respectfully show
as follows.

BACKGROUND

At the hearing on the State’s Motion to Recuse, the State moved for admission of
Exhibits 0A-55. Judge Peeples admitted these exhibits for purposes of the recusal hearing only.
A number of these exhibits were admitted under seal based on this Court’s instruction that the
exhibits are the Court’s. work product related to the findings of fact and conclusions of law and
should be treated as privileged and confidential.

At the conclusion of the hearing on the Motion to Recuse, the State filed a Motion for
Admission of Supplemental Exhibits, in which it moved for admission of Exhibits 56-59. These
exhibits include additional communications related to the findings of fact and conclusions of law
and an email to Judge Peeples and all parties in the case related to Motion to Recuse. Judge

Peeples has not ruled on the State’s Motion for Admission of Supplemental Exhibits.
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The State renumbered its recusal exhibits as Trial Exhibits 11490-11550 and has asked
this Court to admit the exhibits unsealed as evidence in the underlying case. This Court should
deny the request for the reasons set forth below.

ARGUMENT

A. The State’s exhibits do not constitute evidence in the underlying lawsuit.

None of the State’s additional exhibits can be considered “evidence” pertaining to the
constitutional issues before this Court. The State’s exhibits include:

e transcripts of closing arguments and other trial transcripts containing statements by
the Court and the attorneys in this case;

e  hearing transcripts;
e  drafts of the Court’s findings of fact and conciusions of law;
e pleadings and Court orders; and

e communications from the Court Giscussing the findings of fact and conclusions of
law.

In essence, the State’s exhibits consist of statements by the Court and the attorneys in this
case — none of which is even evidcince. Just as an attorney’s statements during opening or
closing argument or on a motien pending before the Court are not considered evidence in the
underlying case, statemeniss by this Court and the attorneys which are found in the State’s
exhibits are likewise not evidence. These exhibits may have been considered evidence in the
hearing on the Motion to Recuse, but they are not evidence with respect to the constitutional
claims before this Court.

B. The State’s exhibits are irrelevant.

Even if these exhibits could be considered “evidence,” they are not relevant to any matter

in dispute in the underlying case. Evidence is only relevant if it has “any tendency to make the

existence of any fact that is of consequence to the determination of the action more probable or
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less probable than it would be without the evidence.” TEX. R. EvID. 401. The State’s exhibits,
consisting largely of statements from the Court and attorneys, do not make any fact of
consequence more or less probable. To the extent these exhibits are relevant to the State’s
Motion to Recuse, Judge Peeples has already resolved that issue based on the exhibits in the
record related to that motion. Thus, the State’s exhibits need not be admitted as Trial Exhibits in
the underlying case to aid in the determination of the Motion to Recuse.

C. The State’s exhibits are untimely because evidence is alreaday closed.

At the end of the second phase of trial, the Court antiounced a “soft close” of the
evidence to allow the State to attempt to resolve objections toisome of its exhibits before moving
them into evidence. (2/7/14 Tr. at 72-75.) Counsel for one of the ISD Plaintiffs asked the Court
to confirm that parties would no longer be allowed to-offer new exhibits that were not offered at
trial. (Id. at 74.) The Court confirmed, “There’s-not going to be something that wasn’t proffered
during trial. It’s an opportunity to clear up and make sure that we’ve got everything that was
proffered during trial.” (/d.)

On June 25, 2014, the Cour: ruled on the admissibility of the few remaining exhibits that
had been offered at trial. Evidcnce can now be considered closed, and the State cannot offer
additional exhibits that wercnot offered at trial.

D. Some of the Ctate’s exhibits are subject to the Court’s orders regarding judicial
work product.

Recusal Txhibits 2-3, 9A, 11, 14-41, 47, 49, and 53-59 (renumbered as Trial Exhibits
11492-11493, 11500, 11502, 11505-11532, 11538, 11540, and 11544-11550) contain this
Court’s work product and an email to Judge Peeples discussing the Court’s work product. The
Court has previously indicated that materials like these are protected from disclosure under the
judicial work product doctrine and are not to be considered “court records.” (See, e.g., RR49:56-
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58; RR50:5-6.) Admitting these documents unsealed, as the State has requested, would negate
the Court’s assertion of the judicial privilege.
CONCLUSION
For the reasons stated above, the ISD Plaintiffs respectfully request that this Court (1)
sustain the objections to Exhibits 0A-59 (renumbered by the State as Trial Exhibits 11490-
11550), as stated above, and exclude these exhibits from the trial record.and (2) grant any other
appropriate relief.

Respectfully sabmitted,

HAYNES AND BOONE, LLP

sl Mark R. Trachtenberg

Mark R. Trachtenberg

State Bar No. 24008169

1221 McKinney St., Suite 2100
Houston, Texas 77010
Telephone: (713) 547-2000
Telecopier: (713) 547-2600

John W. Turner

State Bar No. 24028085

2323 Victory Avenue, Suite 700
Dallas, Texas 75218

Telephone: (214) 651-5000
Telecopier: (214) 651-5940

ATTORNEYS FOR THE
CALHOUN COUNTY ISD PLAINTIFFS
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THOMPSON & HORTON LLP

/s/ J. David Thompson, 111
J. David Thompson, II1

dthompson@thompsonhorton.com
State Bar No. 19950600

Philip Fraissinet
pfraissinet@thompsonhorten.com
State Bar No. 00793749

Phoenix Tower, Suite 2000
3200 Southwest Frecway
Houston, Texas, 77027
Telephone: (713) 554-6767
Telecopier: {713) 583- 9668

Holly . Mclntush
hmeintush@thompsonhorton.com
State Bar No. 24065721

Wells Fargo Tower

400 West 15" St., Suite 1430
Austin, Texas 78701

Telephone: 512-615-2350
Telecopier: 512-682-8860

ATTORNEYS FOR FORT BEND ISD
PLAINTIFFS

GRAY & BECKER, P.C.

/8/ Richard E. Gray, Il
Richard E. Gray, III

State Bar No. 08328300
Richard E. Gray, IV

State Bar No. 24074308
900 West Ave.

Austin, Texas 78701
Telephone: (512) 482-0061
Fax: (512) 482-0924

ATTORNEYS FOR TTSFC PLAINTIFFS
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MULTICULTURAL, EDUCATION,
TRAINING AND ADVOCACY, INC.

[s/ David G. Hinojosa
David G. Hinojosa

State Bar No. 24010689
Roger L. Rice*

240A Elm Street, Suite 22
Somerville, MA 02144
Ph: (617) 628-2226

Fax: (617) 628-0322
*Admitted Pro Hac Vice

ATTORNEYS FUR PLAINTIFFS,
EDGEWOOL .S D.
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing document has been served

this 27th day of June, 2014 as provided below:

J. Christopher Diamond

The Diamond Law Firm, P.C.

17484 Northwest Freeway
Suite 150
Houston, Texas 77040

Via Email

Craig T. Enoch

Melissa A. Lorber

Enoch Kever PLLC

600 Congress, Suite 2800
Austin, Texas 78701

Via Email

Richard E. Gray, 111
Toni Hunter

Gray & Becker, P.C.
900 West Ave.
Austin, Texas 78701

Via Email

Randall B. Wood

Doug W. Ray

Ray & Wood

2700 Bee Caves Road 200
Austin, Texas 78746
Telephone: (512)328-8877
Fax: (512) 328-1156

David G. Hinojosa

Marisa Bono

Mexican American Legal Defense
and Education Fund, Inc.

110 Broadway, Staite 300

San Antonio, Tcxas 78205

Via Email

Shelley-N. Dahlberg

James “Beau” Eccles

Etika Kane

Texas Attorney General’s Office
P.O. Box 12548, Capitol Station
Austin, Texas 78711

Via Email

J. David Thompson, 111

Philip Fraissinet

Thompson & Horton LLP

3200 Phoenix Tower, Suite 2000
Houston, Texas 77027

Via Email

Robert A. Schulman

Joseph E. Hoffer

Ricardo R. Lopez

Schulman, Lopez & Hoffer, L.L.P.
517 Soledad Street

San Antonio, Texas 78205-1508

Via Email
Via Email
/s/ Michelle C. Jacobs
Michelle C. Jacobs
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CAUSE NO. D-1-GN-11-003130

TEXAS TAXPAYER & STUDENT § IN THE DISTRICT COURT OF
FAIRNESS COALITION, et al., §
§
Plaintiffs, §
§
VS. § TRAVIS COUNTY, TEXAS
§
MICHAEL WILLIAMS, Commissioner of §
Education, et al., §
§
Defendants.  § 200™ JUDICIAL DISTRICT

ORDER ON DEFENDANTS’ ADDITIONAL EXHIBITS

On this day, the Court considered the Defendants’ Renewed Motion to Admit Exhibits
and Motion to Admit Additional Exhibits, the ISD Plairtiffs’ response, and all other relevant
briefing and argument. On June 25, 2014, this Coutt ruled on the admissibility of the exhibits
that are the subject of the Defendants’ Renewed Motion to Admit Exhibits. The Court now rules
on the admissibility of the exhibits that ate the subject of the Defendants’ Motion to Admit
Additional Exhibits (the “Motion to Admit Additional Exhibits”).

It is the opinion of the Court that the Motion to Admit Additional Exhibits is without
merit and should be DENIET;, 'It is therefore ORDERED that Defendants’ Exhibits 0A-59,
which were renumbered as Exhibits 11490-11550, are NOT ADMITTED.

SIGNED this-~ day of ,2014.

JUDGE PRESIDING

ORDER ON DEFENDANTS’ ADDITIONAL EXHIBITS



