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IN THE DISTRICT COURT

TRAVIS COUNTY, TEXAS

200TH SUDICIAL DISTRICT

CHARTER SCHOOL PLAINTIFFS’ RESPONSE TO
THE EFFICIENCY INTERVENERS’ PLEA, TO THE JURISDICTION AND
MOTION TO ENTER FINAL JUDGMENT AND.TO THE STATE DEFENDANTS” JOINDER

Plaintiffs Mario Flores, individuaily and as next friend of Aidan Flores,

Christopher Baerga, individually andas next friend of Abby Baerga; Dana Allen,

individually as next friend ofTeal Evelyn Allen; Jason and Sarah Christensen,

individually and as next friends of their children Luke and Grace Christensen;

Brooks Flemister, individually and as next friend of Ulric Flemister; and

Texas Charter Schcols Association (hereafter “Charter School Plaintiffs”) file this

response to the Efficiency Interveners’ (hereafter “Interveners”) Plea to the

Jurisdiction and Motion for Entry of Final Judgment (hereafter “Plea to the

Jurisdiction™), and to the Joinder of State Defendants to Interveners’ Plea to the

Jurisdiction. The Interveners’ Plea to the Jurisdiction did not move to dismiss the



Charter Schools Plaintiffs’ case. In joining Interveners’ Plea to the Jurisdiction,
State Defendants did. The Charter Plaintiffs now respond (hereafter “Response™).

In this Response, Charter School Plaintiffs do not attack the soundness of the
Plea to the Jurisdiction as it relates to any other party. However, assuming,
arguendo, that as argued in the Plea to the Jurisdiction, the underlying case has been
rendered moot by recent changes in the school laws passed into law by the
83rd Legislature as to one or more of the non—Charter. School Plaintiff groups
(The Texas Taxpayer and Student Fairness Coalition; Calhoun County ISD
Plaintiffs; Edgewood Independent School District,“ef al. Plaintiffs; and Fort Bend
ISD, et al. Plaintiffs), the changes in the school laws, hereinafter described, did not
have a similar effect upon the underlying case filed by the Charter School Plaintiffs;
and for such reason this case is not moot as to them.

Results of the 83rd Legislature and Its Effect Upon
the Chayter Schools Plaintiffs’ Case

Out of the multitude of bills passed by the 83rd Legislature, only five (5) bills
could conceivably impact the Charter School Plaintiffs’ claims and this Court’s
rulings in this case’ to date. They are: Senate Bill 1 (General Appropriations),
House Bill 10 (Emergency Supplemental Appropriations), House Bill 1025
(Supplemental Appropriations), House Bill 5 (Public School Accountability) and
Senate Bill 2 (Charter Schools). A summary of these bills may be found in the

2013 Legislative Summary for Texas Charter School Leaders of the Regular Session
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of the 83rd Legislature, produced by the Texas Charter School Technical Assistance
Network, (the “Network”™), available here:

http://www.txcharternetwork.org/site/default.aspx, and incorporated herein by

reference to this Response to the Plea to the Jurisdiction and Motion for Entry of
Final Judgment and State Defendants’ Joinder. A hard copy will be¢ provided upon
request by the Court. As to the Charter School Plaintiffs uniquely, despite the
passage of this legislation, a controversy regarding the Charter School Plaintiffs’
claims and a legally cognizable interest in the outcome of this case, continues to
exist. Williams v. Lara, 52 S.W. 4d 184 (Tex 2001).°As such, these bills do not moot
the Charter School Plaintiffs’ claims,

ARGUMENT
A. Appropriations Bills (Senate Bill 1, House Bill 1025 and House Bill 10)

Senate Bill 1

The passage of Senat¢ Bill 1 restored an estimated $3.4 billion of the total
$5.4 billion in foundation-school program cuts made by the 82nd Legislature in
2011. Senate Bill 1. did not make any changes to the state funding mechanism for
public charter schools. No changes were made to the state funding mechanism for
charter schocls. Thus, the partial restoration of state funds by the 83rd Legislature
did not result in a significant increase in funding for public charter schools. The crux

of the Charter School Plaintiffs’ claims arise out of severe structural failures in the
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state funding mechanism for public charter schools that result in persistent,
continual inadequacies and inequities in the amount of funding charter school
students receive, including a complete lack of facilities funding, and such claims do
not hinge upon a general restoration of education funding. Despite restoring
$3.4 billion to the Foundation School Program, Senate Bill 1 did nothing to remedy
the structural failures of the charter school funding formula. In fact, as a result of the
passage of Senate Bill 1, the disparity in funding between public charter schools and
school districts only increased. Thus, Senate Bill 1 does not render the
Charter School Plaintiffs’ claims moot, and the scheol finance system as it relates to
charter schools remains unconstitutional.

House Bill 1025

The passage of House Bill 1025 vesulted in an increase in the Basic Allotment
for the Foundation School Program, establishing the Basic Allotment at $4,950 for
fiscal year 2014, and $5,040 ia fiscal year 2015. As is the case with Senate Bill 1,
House Bill 1025 did not change the state funding mechanism for public charter
schools and thus, the Charter School Plaintiffs’ claims could not be rendered moot
by House Bill 1025. The increase in the amount of the Basic Allotment did not result
in any signiticant increase in funding for public charter schools, and the underlying
evidence presented by the Charter School Plaintiffs at trial remains reliable and

relevant, as the evidence at trial showed a level of unconstitutionality that far
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exceeds the slight increase in educational funds as a result of House Bill 1025,
including a complete lack of facilities or facilities funding for public charter schools.
Moreover, despite the increase in the Basic Allotment made by House Bill 1025, the
disparity in funding between public charter schools and school districts only
increased as a result of the passage of House Bill 1025, again illustrating that the
constitutional claims raised by the Charter School Plaintiffs arise out of severe
structural failures in the state funding mechanism for puclic charter schools that
result in persistent, continual inadequacies and inequities in the amount of funding
charter school students receive, regardless of any iricremental increase in the amount
of the Basic Allotment. Thus, like Senate Bill i, House Bill 1025 does not change
the constitutionally inequitable, inadequate, and unsuitable school finance system
with respect to public charter schools,.and as such cannot render the Charter School
Plaintiffs’ claims moot.

House Bill 10

House Bill 10 merely funded enrollment under current school finance
formulas through August 31, 2013. This type of supplemental appropriation is
regularly needed -because it is impossible to anticipate the precise number of
students pubiic schools will serve over a two-year budget cycle. As such, House

Bill 10 did not address future education funding amounts or any restoration of
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reductions made by the 82nd Legislature in 2011, and is, therefore, not relevant to
this case nor can it have rendered Charter School Plaintiffs’ claims moot.
B. Public School Accountability (House Bill 5)

House Bill 5 makes changes to the public education system in three
significant ways—it alters the state’s graduation plans, reduces standardized testing
requirements, and makes changes and additions to the" public education
accountability system. House Bill 5, however, does not aller what is required of
public schools to reach a general diffusion of knowledge, i.e. to graduate students
post-secondary ready, and thus does not render the Charter School Plaintiffs’ claims
moot. House Bill 5 makes no change to the Ecducation Code regarding this standard.
While House Bill 5 alters the graduation-plans required of Texas students, it does
not change the number of credits required to graduate—it only changes the means by
which a student may achieve the necessary credits for graduation. And, while House
Bill 5 reduces the number oi e¢nd-of-course exams required for graduation, it does
not alter the obligation to graduate students post-secondary ready, or how a public
school measures post-secondary readiness. Thus, these changes do not impact the
Charter School “Plaintiffs’ case. The underlying evidence presented by the
Charter Scheoi Plaintiffs—the college entrance exam performance data—is not
altered by or called into question by House Bill 5. Also, while the number of end-of-
course exams required was reduced, five end-of-course exams were not impacted by

House Bill 5 and thus, the STAAR performance data for these exams, presented as
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evidence in this case, is not affected or even called into question by House Bill 5.
Moreover, House Bill 5 makes no changes to lower grade levels, and the STAAR
performance data presented by the plaintiffs for these grades is not called into
question by House Bill 5.

Lastly, and most importantly, House Bill 5 does not change tiic state funding
mechanism with respect to public charter schools. The Charter School Plaintiffs’
claims are based upon severe structural failures in the state‘funding mechanism for
charter schools that result in persistent inadequacies aiic inequities in the amount of
funding available to charter school students. As House Bill 5 does not change this
state funding mechanism, it does not render ihe Charter School Plaintiffs’ claims

moot.

C. Public Charter Schools (Senate Bill 2)

The passage of Senate Bill 2 made a number of changes to the
Education Code regarding the authorization and operation of public charter schools.
However, none of these changes, with the exception of the provision regarding the
cap on the number.ef open-enrollment charter schools, relate to or address the
Charter School Piaintiffs’ claims in this case. Senate Bill 2 does not address, much
less change, aity law with respect to the state funding mechanism for public charter
schools. Nor does Senate Bill 2 provide any funding or facilities for public charter

schools. As such, Senate Bill 2 does not make the state public school funding system
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constitutionally equitable for public charter schools so as to render the
Charter School Plaintiffs’ claims moot under Article VII, § 1 of the
Texas Constitution.

Moreover, Senate Bill 2 did increase the cap on the number of open-
enrollment charters that may be granted in the State of Texas. However, Senate
Bill 2 did not remove the cap. The Charter School Plaintiffs’ claims, with respect to
the cap, is that the cap on the number of open-enrollment. charters is arbitrary, and
an arbitrary prohibition against the efficiency called for by the Texas Constitution.
Because there remains an arbitrary cap on the numiber of open-enrollment charters,
the Charter School Plaintiffs’ claims are not rendered moot by this provision of

Senate Bill 2.

CONCLUSION

Only one case is necessary to demonstrate that the case brought by the
Charter School Plaintiffs cannot be considered moot due to the legislative changes
described above; that ¢ase being United States v. Texas, 680 F.2d 356 (5th Cir.
1982) (hereinafter cited as “LULAC”).

Uniquely, we are citing to a case that actually holds that the underlying case
was moot due to legislative changes. However, it is the stark differences between the
facts in LULAC and those presented here that points out why the Charter Schools

Plaintiffs’ case is not moot.
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LULAC involved an action brought by different groups, including the
United States, the Mexican American Legal Defense Fund (MALDF) and LULAC
(excluding the United States, collectively called LULAC plaintiffs), against the State
of Texas and the Texas Education Agency (TEA) to bring about desegregation of
Texas schools. After the case was won and a permanent injunction entered, the
LULAC plaintiffs filed a motion to enforce certain aspects of that injunction.
Intervening, however, between the time the original injunctron was entered and the
enforcement action, the Texas legislature passed into Iavw substantial changes to one
part of the Education Code, 1981 Bilingual and Special Language Programs Act, that
was previously held to be in violation of the law.

Looking only at this aspect of the changes wrought by the Legislature, the
Fifth Circuit held that injunctive remedy entered by the district court in its original
judgment was rendered moot by-the enactment of the Bilingual and Special

Language Programs Act. The‘court wrote, as follows:

The TEA argued, in our opinion persuasively, that the Texas
Legislature’s enactment of the 1981 Bilingual and Special
Language Programs Act made the court’s injunctive relief
unnecessary. The 1981 Act goes significantly beyond the
1973 scheme and tracks the court’s eventual remedial order
autie closely. Although it compels bilingual education only
tirough the elementary grades, it, for example, mandates
bilingual education in school districts with 20 or more
students with limited English-speaking proficiency in the
same grade, authorizes the TEA to adopt “standardized entry-
exit criteria,” and compels the TEA to take certain specific
measures, including on-site monitoring, to insure compliance.
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The court’s refusal to reconsider its injunctive order in light
of the 1981 Act imposed a judicial gloss on the new
legislative scheme without testing that scheme against the
requirements of section 1703(f).

United States v. State of Tex., 680 F.2d at 372.

Here, the legislature did not touch the wording of the formula used to fund
charter schools; and, while it might have tweaked the underlying variables, the
legislation did not come close to imposing a new gloss ov the unconstitutional
mechanism for funding. Moreover, the legislature did not-attempt to remedy the lack
of any funding of facilities, which, by itself, keepsihe Charter School Plaintiffs’

case from being moot.

PRAYER

Wheretore, the Charter School Plaintiffs respectfully request the Court to

deny the request in the Joinder of Siate Defendants to hold this case moot.
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Respectfully submitted,

SCHULMAN, LOPEZ & HOFFER, LLP

7 =

ROBEHEA Schultfian I
Texas Bar No. 17834500
Leonard J. Schwartz

Texas Bar No. 17867000
Joseph E. Hoffer

Texas Bar No. 24049462

517 Soledad Street

San Antonio, Texas 78205-1508
Telephone: (210)538-5385
Facsimile: (2107538-5384
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

The undersigned certifies that on October 4, 2013, a true and correct copy of the
foregoing was served upon the following counsel of record via e-mail pursuant to the
agreement of the parties, and in compliance with the Texas Rules of Civil Procedure and
the Texas Local Rule:

Shelley N. Dahlberg, Nichole Bunker-Henderson, Linda Halpern and Beau Eccles,
Texas Attorney General’s Office, P. O. Box 12548, Capitol - Station, Austin,
Texas 78711; Attorneys for State Defendants;

Mark R. Trachtenberg, Haynes & Boone, LLP, 1 Houston Center, 1221 McKinney
Street, Suite 2100, Houston, Texas 77010; and John W. Turner, Micah E. Skidmore
and Michelle C. Jacobs, Haynes & Boone, LLP, 2323 Victory Avenue, Suite 700,
Dallas, Texas 75219; Attorneys for Calhoun County, et a/-Plaintiffs;

David G. Hinojosa and Marisa Bono, Mexican’ American Legal Defense and
Educational Fund, Inc., 110 Broadway, Suite 300, San Antonio, Texas 78205; and
Roger Rice, META, Inc., 240 “A” Elm Streei, Suite 22, Somerville, Massachusetts
02144; Attorneys for Edgewood ISD, et al. Plaintiffs;

J. Christopher Diamond, The Diamond law Firm, PC, 17484 Northwest Freeway,
Suite 150, Houston, Texas 77040; and Craig T. Enoch, Melissa A. Lorber and
Amy Saberian, Enoch Kever, PLLC, 600 Congress, Suite 2800, Austin, Texas 78701;
Attorneys for Efficiency Interveners;

J. David Thompson III and Philip Fraissinet, Thompson & Horton, LLP, Phoenix Tower,
Suite 2000, 3200 Southwest Freeway, Houston, Texas 77027; and Holly G. Mclntush,
Thompson & Horton, LLE,; 400 West 15th Street, Suite 1430, Austin, Texas 78701;
Attorneys for Fort Bend ISD, ef al. Plaintiffs; and

Richard E. Gray III; 'Toni Hunter and Richard Gray IV, Gray & Becker, PC, 900 West
Avenue, Austin,“Texas 78701; Attorneys for Texas Taxpayer & Student Fairness
Coalition, et al.-Plaintiffs.
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