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EFFICIENCY INTERVENORS’ PLEA TO THE JURISDICTION
AND MOTION FOR ENTRY OF FINAL JUDGMENT

The School District Plaintiffs sued the State alleging that, under legislation
enacted by the Legislature starting in 2005 aud ultimately governing the 2011-12
and 2012-13 school years: (1) there was mot enough money provided for public
education,! (2) the funds provided were not appropriately divided among school
districts, and (3) the school districts did not have sufficient funds to prepare
students to meet the new stringent testing and graduation requirements.2 The crux
of their case was the intericlation between the decrease in funding and increase in

testing.? During the 83rd Legislature, the legislature enacted a new statutory

1 The centerpiece of this claim was the $5.4 billion cut from public education in the 82nd
legislative session.

2 The claims here centered around the implementation of the State of Texas Assessments
and Academic Readiness (STAAR) test, which the school districts claimed were more
rigorous than the previous TAKS tests.

3 See e.g., I't. Bend ISD Plaintiffs’ Fourth Amended Petition, q 95 (“Despite unprecedented
cuts in education funding, since 2005 the Legislature provided little or no relief from the
accountability standards and other state mandates imposed on school districts. On the
contrary, the Legislature dramatically increased both the standards that all Texas students
must meet and the mandates that all Texas school districts must follow . . . Although school
districts consider these increased educational standards beneficial in many ways, their

1



scheme that provides at least $3.4 billion more for public education, changes how
the funds are divided among school districts, and significantly reduces testing and
graduation requirements (among other things). This legislation supersedes the
statutory scheme challenged by the School District Plaintiffs, rendering moot the
claims tried by the School District Plaintiffs.4

Months after announcing its judgment in open court,the Court recently
granted the School District Plaintiffs a new trial and apparently an opportunity to
now challenge the superseding statutory scheme enactea during the 83rd legislative
session. But a new trial cannot cure the jurisdicticrnial deficiencies and would be an
abuse of discretion.® Any challenge to the legislation governing the 2013-14 school

year (which began less than a month ago) ¢r the future 2014-15 school year is not

efforts to implement them are hampered by the State’s failure to uphold its duty to
adequately fund and support them.”): Vexas Taxpayer & Student Fairness Coalition’s Fifth
Amended Original Petition and Reduest for Declaratory Judgment, 9 59 (“At the same time
[the Legislaturel| has required higher standards to meet the new [accountabilityl mandates,
the 82nd Legislature underfunded the FSP by at least $4 billionl.]”);Calhoun County ISD
Plaintiffs’ First Amended Petition, § 16 (“The State’s severe reductions in school funding,
occurring just as it has simultaneously increased the burdens on school districts, represent
a violation of the State’s constitutionl.]”).

4 The Efficiency Intervénors challenged that the public education system is not adequate,
suitable, or efficient {or structural reasons separate from the Legislature’s funding of public
education. The statutes challenged by the Efficiency Intervenors were not superseded
during the 83rdd.egislature. The Efficiency Intervenors’ claims are therefore not moot.

> The Court initially announced its decision to grant a new trial decision on June 19, 2013,
then announced on August 20, 2013 that it had reconsidered the decision, and finally
announced on September 12, 2013 that it had reconsidered its reconsideration and would in
fact be going forward with the new trial.

6 To argue that this Court’s order to reopen evidence is not the granting of a new trial is
contrary to strong Texas Supreme Court precedent—it is not what the Court says, it is
what the Court does. Regardless, “reopening” to take additional evidence, too, will amount
to a waste of time, judicial resources, and taxpayer funds and would likewise be an abuse of
discretion.



yet ripe.” And—as some of the school districts have already informed the Court—
there will not be any non-speculative, reliable evidence that could be presented at a
January 2014 trial.8 The new trial would be a waste of time, judicial resources, and
taxpayer funds (spent both by the School District Plaintiffs and the other agencies
of the State that they are suing).

The Court should dismiss the School District Plaintiffs*claims® challenging
the superseded legislation as moot, hold that any challenge to the superseding

legislation is not yet ripe, and render a final and appealatle judgment.

I.
The claims tried by the School District Plaintiffs are now moot.

The statutory scheme governing public education that was challenged by the
School District Plaintiffs at trial has been‘amended, rendering their claims moot. “A
controversy must exist between the parties at every stage of the legal proceedings,
including appeal.” Williams v, Lara, 52 S.W.3d 171, 184 (Tex. 2001). “If a
controversy ceases to exist—-the issues presented are no longer ‘live’ or the parties

lack a legally cognizable interest in the outcome—the case becomes moot.” 7d.

7 During the August 20, 2013 hearing, the Court recognized that the data for the initial
effects of the mew funding, formula and testing scheme would not be final until November
2014, and that would only be for the first year of implementation. The new trial is currently
set 9 months before the final data is set to be released. The new trial would have no data
from the 2013-2014 school year, and the Court rightly acknowledged the entire trial would
be based on unfounded conjecture.

8 See The Edgewood Plaintiffs’ Response Brief to Calhoun County ISD Plaintiffs, Fort Bend
Plaintiffs, and TTPSFC Plaintiffs’ Brief in Support of Reopening the Evidence (9/12/13).

9 This includes the claims of the individuals who joined in the School District Plaintiffs’
claims challenging the now-superseded statutory scheme.

3



(internal quotations omitted). “If a case becomes moot, the parties lose standing to
maintain their claims.” /d

Texas courts have repeatedly held that a case becomes moot when new
legislation is passed that supersedes existing legislation while a case is pending.
See, e.g., In re Gruebel, 153 S.W.3d 686, 689 (Tex. App.—Tyler 2005 no pet.); State
v. Gibson Prods. Co., 699 S.W.2d 640, 641 (Tex. App.—Waco 1985, no pet.); James v.
City of Round Rock, 630 S.W.2d 466, 468 (Tex. App.—Austin 1982, no pet.). When a
new statutory scheme is enacted, facts surrounding the prior statutes are no longer
material and a challenge to the prior statutes is ns-longer a live controversy. See,
e.g., James, 630 S.W.2d at 468-69.

The School District Plaintiffs submitied a chart to the Court identifying
thirteen bills enacted by the 83rd Legislature that change the law governing school
finance and accountability. See Exhivit A. Those bills amend the state of the law on
the three key elements of the zlaims litigated by the School District Plaintiffs—
changing the amount of money provided to public education, changing how the
funds are divided among school districts, and changing the testing and graduation
requirements. Because the claims litigated by the School District Plaintiffs are now

moot, the Court'should render a final judgment dismissing those claims.

II.

A new trial to challenge the new statutory scheme enacted by the 83rd Legislature
is inappropriate because those challenges are not yet ripe.

On June 19, 2013—months after the Court announced its judgment in open

court—the Court entered an order indicating that it is “reopenling] the evidence”



and essentially granting a new trial, because it is “necessary to the due
administration of justice.” See Exhibit B. The new trial is an abuse of discretion and
cannot cure the jurisdictional deficiencies.

As an initial matter, the Texas Supreme Court has made clear that a trial
court must state its reasons for granting a new trial, and it is an abtse of discretion
to grant a new trial “in the interests of justice and fairness, without further
elaboration.” In re Columbia Medical Center of Las Colinas, Subsidiary, L.P., 290
S.W.3d 204, 208 (Tex. 2009). Because “in the interests of justice or fairness” “is
never an independently sufficient reason for granting new trial,” the Court’s
decision to grant a new trial based on similarly vague language—"due to the
administration of justice’—is an abuse of discretion. See In re United Scaffolding,
Inc., 377 S.W.3d 685, 689-90 (Tex. 2012).

More recently, in In re Toyota Motor Sales, U.S.A., Inc., the Court held that
even when a trial court states an understandable, reasonably specific, legally
appropriate, and facially valid reason for granting a new trial, the correctness or
validity of the decision is subject to appellate review through mandamus, based on
the record as a whole. _ S.W.3d __, 2013 WL 4608381, at *9-*10 (Tex. August 30,
2013) (“Having aiready decided that new trial orders must meet these requirements
and that noncompliant orders will be subject to mandamus review, it would make

little sense to conclude now that the correctness or validity of the orders’ articulated

reasons cannot also be evaluated.”). Thus, even if the Court had stated a facially



valid reason for granting the new trial, the decision would still be an abuse of
discretion because a new trial is not supported by the record here.

The Court appears to be giving the School District Plaintiffs an opportunity
to attempt to “cure” the mootness of the claims they litigated at trial, by now trying
to prove that the new statutory scheme enacted by the 83rd Legislature is also
unconstitutional. But the new trial cannot cure jurisdictionel deficiencies. Any
challenge to the statutory scheme that went into effect less than a month ago and
governs the 2013-14 and 2014-15 school years is not yet izpe.

Ripeness is required before the judicial branch is constitutionally empowered
to resolve a dispute:

To constitute a justiciable controveisy, there must exist a real and

substantial controversy involving genuine conflict of tangible interests

and not merely a theoretical dispute. Ripeness is “peculiarly a question

of timing”—specifically, whether the facts have developed sufficiently

that a plaintiff has incurred or is likely to incur a concrete injury.

Ripeness is thus said to be lacking where the case involves uncertain

or contingent future events that may not occur as anticipated, or
indeed may not occur at all.

Brantley v. Tex. Youth Comm’n, 365 S.W.3d 89, 101-02 (Tex. App.—Austin 2011, no
pet.). The Texas Supreme Court has explained that “the ripeness doctrine serves to
avoid premature-adjudication,” thus involves both jurisdictional and prudential
concerns, and-tocuses on “whether the case involves ‘uncertain or contingent future
events that may not occur as anticipated, or indeed may not occur at all.” Perry v.
Del Rio, 66 S.W.3d 239, 250 (Tex. 2001). “This prudential aspect of the ripeness
doctrine 1s particularly important in cases raising constitutional issues because

courts should avoid passing on the constitutionality of statutes, even where



jurisdiction arguably exists, until the issues are presented with clarity, precision
and certainty, . . . in clean-cut and concrete form.” Atmos Energy Corp. v. Abbott,
127 S.W.3d 852, 857-58 (Tex. App.—Austin 2004, no pet.). “A court cannot pass on
the constitutionality of a statute unless the facts have matured, forming the
concrete basis against which the statute may be applied.” 7d

There cannot be any serious dispute that the facts swrrounding how the
School District Plaintiffs will be impacted by the recently enacted statutory scheme
governing this just-started 2013-14 school year and the following 2014-15 school
year have not matured sufficiently to give clarity, precision, or certainty on which to
judge a constitutional challenge. While the Sckool District Plaintiffs may speculate
that the additional billions of dollars provided for public education will still not be
sufficient for them to prepare students tv meet the now less-strenuous testing and
graduation requirements, whether that speculation will prove true remains an
uncertainty that may not occur as anticipated or at all. The new statutory scheme
went into effect less than a vaonth ago. School has been in session just over a month.
Thus, the facts cannot’ have developed sufficiently to demonstrate any concrete
injury.

Indeed, as some of the School District Plaintiffs recently informed the Court,
“there is no reliable or accurate data” that can be presented now (or at a trial in
January 2014) to show the impact of the recently enacted legislation. The Edgewood
Plaintiffs, in their recent brief arguing against a new trial, reminded the Court:

“After receiving evidence and argument for the reliability of school finance data



during the trial in this case, the Court determined that reliable data needed to
answer the serious questions of the financial efficiency of the Texas school finance
system would be data available on November 1, 2012 for the 2011-12 school year.”10
Trial started on October 22, 2012 and the parties initially submitted the “near final”
data released at the end of September 2012. The Court opted instéad for the final
November 2, 2012 data, requiring that during trial the data wes to be analyzed by
experts, the results of that analysis shared by supplemental expert reports, and the
new data presented as testimony. The Court clearly recognized the importance of
the most up-to-date data. The proposed new trial will have no data (neither
preliminary, near final, or final) for the 2013-14 school year. Any “evidence” about
the 2013-14 school year (or the later 2014-15 school year) would be speculative,
unreliable, and ultimately ineffective to “cure” the fact that the claims litigated at
trial by the School District Plaintiffs are now moot.

While the new trial is being pitched by the School District Plaintiffs as a one-
or two-week “evidentiary hearing,” in reality, it is a new trial, with a new
scheduling order including a designation of fact witness deadline (now numbering
greater than 60), designation of experts deadline, discovery deadline, pleading
deadline, exhibits, and so on. It is a new trial—a first-bite at a second apple—mnot an
evidentiary hearing. It will be a significant waste of time, judicial resources, and

taxpayer funds (spent both by the School District Plaintiffs and the other agencies

10 See The Edgewood Plaintiffs’ Response Brief to Calhoun County ISD Plaintiffs, Fort Bend
Plaintiffs, and TTPSFC Plaintiffs’ Brief in Support of Reopening the Evidence (9/12/13), pp.
5-6.



of the State that they are suing) to require the parties to expend months conducting
additional discovery, spend extensive funds to re-hire expert witness, and incur the
expense and lost time for an estimated 60+ fact and expert witnesses to participate
in a weeks-long new trial on claims that are not yet ripe and could not be reliably
proven. Additionally, the scope of this new trial remains vague and open-ended,
even as the parties will be designating experts in the next ‘few weeks. It is no
surprise that neither the Court nor the School District Plaintiffs can adequately
define the scope of this new trial. Because ordering the wueéw trial would be an abuse
of discretion, the Court should vacate its June 19, 2613 order and promptly render a

final judgment.

ITL.

The School District Plaintifts lack standing to challenge the
constitutionality ot the public school system.

Additionally or alternativelv, the Court should conclude that the School
District Plaintiffs do not have standing to challenge the constitutionality of the
public school system under article VII of the Texas Constitution. The Texas
Supreme Court’s decision in Neeley v. West Orange-Cove Consolidated Independent
School District has resulted in one agency of State government perpetually suing
other agencies of State government for additional funds, furthering the inefficiency
of an already inefficient school system. 176 S.W.3d 746, 772-76 (Tex. 2005) (West
Orange-Cove II). Whether the public school system is meeting the constitutional
mandate to suitably, efficiently, and adequately provide for a general diffusion of

knowledge can be—and was in this case—adequately challenged by the students,



parents, and members of the “community at large” that the Court in West Orange
Cove II acknowledged are the beneficiaries of the guarantee of public free schools.
Id at 774. The Court’s decision that school districts likewise have standing because
“the Legislature has required school districts to achieve the goal of a general
diffusion of knowledge” is not a constitutionally sound principle: The bedrock
constitutional principle is that agencies of State governient do not have
constitutional rights. Furthermore, the record in the case is replete with examples
of how the School District Plaintiffs’ positions are ‘contrary to Texas school
children’s constitutional rights. Granting standing ts. State agencies to litigate State

funding under any “constitutional” right should be reconsidered.

PRAYER
The Efficiency Intervenors respectfully request that the Court dismiss the
claims litigated by the School District Plaintiffs’ as moot, hold that there is no ripe
controversy for trial in January 2014, and promptly render a final and appealable
judgment. Additionally or alternatively, the Efficiency Intervenors request that the
Court dismiss the claims litigated by the School District Plaintiffs for lack of
standing and render a final and appealable judgment so the Efficiency Intervenors’

claims, which are not moot, can be brought up on appeal.
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Respectfully submitted,

By: /s/ Craig T. Enoch

J. Christopher Diamond

Texas Bar No. 00792459
THE DiaAMOND LAWw FIrM, P.C.
17484 Northwest Freeway, Ste 150
Houston, Texas 77040
713-983-8990
832-201-9262 fax

Craig T. Kioch

Texas Har No. 00000026
Melissa A. Lorber

Texas Bar No. 24032969
Aroy Leila Saberian

Texas Bar No. 24041842
ENocH KEVER PLLC
600 Congress, Suite 2800
Austin, Texas 78701
512-615-1200
512-615-1198 fax

ATTORNEYS FOR THE
EFFICIENCY INTERVENORS



CERTIFICATE OF SERVICE

I hereby certify that, on September 27, 2013 a true and correct copy of the
above has been served on the following via ProDoc eFile and on all counsel by email,

per the agreement of the parties:

Attorneys for Plaintiffs:
Richard E. Gray, III.
Toni Hunter

Gray & Becker, P.C.
900 West Ave.

Austin, Texas 78701
512-482-0924 (fax)

Attorneys for Plaintiffs:

David G. Hinojosa

Marisa Bono

Mexican American Legal Defense
and Education Fund, Inc.

110 Broadway, Suite 300

San Antonio, Texas 78205
210-224-5382 (fax)

Attorney for Defendants:
Shelley N. Dahlberg

James “Beau” Eccles

Erika Kane

Texas Attorney General’s Office
P.O. Box 12548, Capitol Station
Austin, Texas 78711
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Attorneys for Plaintiffs:

J. David Thompson, III

Philip Fraissinet

Thompson & Herton LLP

3200 Phoenix Tower, Suite 2000
Houston, Texas 77027
713-583-9668 (fax)

Attormeys for Plaintifls:

Mark R. Trachtenberg

Haynes and Boone, LL.P

1221 McKinney St., Suite 2100
Houston, Texas 77010
713-547-2600 (fax)

Attorneys for Plaintiffs:

Robert Schulman

Schulman, Lopez & Hoffer

517 Soledad St.

San Antonio, Texas 78205-1508

/s/ Craig T. Enoch
Craig T. Enoch







From: Holly McIntush
To: "Carol Jenson@cotravis bx.us": "lohn Dietz@co travis bx.us"; "iohndietz@mac.com’™;
"Stacey Rosen@co travis.tx.us”: "Elizabeth Medina (Elizabeth Medina@co travis.tx.us)”
Cc: David Thompson; Philip Fraissinet; Shellee Rodriguez; "shelley.dahlberg@texasattornevgeneral.gov';

"beau.eccles@texasattorneygeneral.aov”; "nichole bunker-henderson®@texasatiornevgeneral.goy’;
“mark.trachtenberg@haynesboone.com”; "iohn.turner@hayneshoone.com”; "Lora.Farugue®havynesboone.com”;
"dhincjosa@maldef.org”; "lr2d4@comcast.net”; tipina@maldef.org”; “rick.gray@gravhecker.com’;
“tonihunter@gravbecker.com”; "buckwood @raywoodlaw.com”; "dray@raywoodlaw.com”;
"Richard.GrayIV@gravbecker.com”; "Susan Jennings@graybecker.com”; "chever@raywoodlaw.com”;
“christopherdiamond@yahoo.com”; Craig Enoch; Melissa Lorber; "cwooten@raywoodlaw.com”;
“mbono@maldef.org”; Yhoffer@slh-law.com”; “rschulman@slh-law.com”; “rcoutoe@maldef.org”;
“cpacheco@sih-law.com”; Mschwartz@slh-law.com”; "Bonnie.Chester@texasattorneygeneral.gov”; "Sylvia

Hernandez {Sylvia. Hernandez@®texasattornevgeneral.gov)”

Subject: SFL - legislation spreadsheet
Date: Wednesday, July 17, 2013 5:11:15 PM
Attachments: SEL leaislation spreadsheet - ISD plaintiffs, Charters, and Intervenors XLSX

Judge Dietz and Ms. Jenson,

Attached please find a spreadsheet summarizing major education legislation, which the Court
requested. This document is being submitted on behalf of the ISD\Eintiffs, the Charter School

Plaintiffs, and the Intervenors. The State filed a separate advisory regarding legislation earlier
today.

Thank you,
Holly

Holly G. McIntush | Assoctate | Thompson & THorton LLP
400 West 15th St., Suite 1430 | Austin, Texas | 78701
0:512.615.2351 | M: 512.217.0735 | F: 512.682.8860

hmcintush@th ompsonhorton.com| www.ihompsonhorton.com

Exhibit A
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CAUSE NO. D-1-GN-11-003130

THE TEXAS TAXPAYER & STUDENT
FAIRNESS COALITION, et al;
CALHOUN COUNTY ISD, et al;
EDGEWOOD ISD, et al;

FORT BEND ISD, et al.,

TEXAS CHARTER SCHOOL
ASSOCIATION, et al.

Plaintiffs,

JOYCE COLEMAN, et al.,

Intervenors,

Vs. TRAVIS COUNTY, TEXAS
MICHAEL WILLIAMS, COMMISSIONER
OF EDUCATION, IN HIS OFFICIAL
CAPACITY; SUSAN COMBS,

TEXAS COMPTROLLER OF PUBLIC
ACCOUNTS, IN HER OFFICIAL
CAPACITY; TEXAS STATE BOARD

OF EDUCATION,

s LT LTS LD LY LS U TS LI LI LY LD LIS U D L U P L Lo L L A LT A O

Defendants. 250" JUDICIAL DISTRICT

ORDER ON MOTION TO REOPEN EVIDENCE

On June 19, 2013, the Court heard the Motion to Reopen Evidence of Calhoun County
ISD, et al., to consider ttie effect of changes to the public school finance and accountability
systems made by the Texas Legislature in the 83" Regular Session. The Court finds that
additional testimony is necessary to the due administration of justice as permitted under TRCP

270, GRANTS the motion and ORDERS the following:

1. By July 17, 2013, the parties jointly shall submit to the Court a spreadsheet
identifying all changes to the law affecting school finance and accountability
(including assessment and curriculum requirements) that will be at issue in
subsequent proceedings in this case. The spreadsheet shall identify the bill
number (or rider number), statutory section affected, old statutory language, new

Exhibit B



statutory language, and the nature of the change. The chart should be grouped by
topic: funding — Foundation School Program (funding formulas and target
revenue), facilities, grants and other special programs, charter school funding,

other; accountability (including assessment and curriculum requirements); and
taxation — M&O and [&S.

2. The parties shall submit to the Court a Scheduling Order addressing deadlines for
filing amended or supplemental pleadings to govern the additional trial days,
responsive pleadings, discovery, designations of experts, and any other matters
the parties agree are pertinent. The parties shall consult with the 250™ Court

Operations Officer to schedule a 3 hour status confeicnce for August or
September 2013.

3. This matter is set for trial on January 6, 2014, in the 254" District Court.

All relief not granted, herein, is DENIED.

SIGNED this /7 th day of JJuime. L2013,

% —
Otwbw K, ik
JOHN DIETZ /
Presiding Judge
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