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CALHOUN COUNTY ISD PLAINTIFFS, FORT BEND ISD PLAINTIFFS,
AND TTSFC PLAINTIFFS’ BRIEF IN SUPPORT OF REQPENING THE EVIDENCE

Pursuant to the Court’s request, the Calhoun Couuty ISD Plaintiffs, Fort Bend ISD
Plaintiffs, and TTSFC Plaintiffs (together, the “School District Plaintiffs”) file this Brief in
Support of Reopening the Evidence.

INTROBUCTION

When this Court previously ordered that the record be reopened to reflect developments
from the 2013 legislative session, it-ticld that “the additional testimony is necessary to the due
administration of justice . ...” See June 19, 2013 Order on Motion to Reopen Evidence at 1.
That decision was correct and should stand. Almost every party, including the State, agrees that
evidence relating to key 2013 legislation must be considered and addressed in this Court’s
findings of fact and final judgment and be made a part of the record before this case goes up on
appeal. The primary disagreement between the State and the undersigned parties is the extent to
which this evidence can come in through judicial notice. As discussed below, important
categories of evidence relating to the impact of the 2013 legislation do not satisfy Rule 201°s
judicial notice requirements and must come in through an evidentiary hearing. These categories

include, but are not limited to:



e cvidence relating to the increased costs that districts face from House Bill 5’s changes to
the graduation and curriculum requirements, including the need to provide expanded
vocational and other offerings;

e expert testimony relating to the various permutations of revenue gaps for adjudication of
the equity claims;

e expert testimony relating to the capacity for revenue generation remaining in the system
for adjudication of the state property tax claim; and

e cvidence relating to the changes in the state testing system, including the tests specifically

left in place by the Legislature as part of graduation requirements and the updated results
of those tests after another year of administration.

At the August 20th work session, this Court identified twe concerns about reopening the
evidence, but neither warrants reconsideration of its decision. First, the Court asked whether
reopening the evidence would open the door to relitigaling the entire 13-week trial. But the
cases interpreting Rule 270 demonstrate that the Court may reopen the evidence only for a
specific purpose — such as to receive evidence oi the legislative changes and their effect. The
Court also has the power to set time limits, on the parties, and exclude any evidence that is
cumulative or irrelevant. In this case, thie,Court also may exclude or limit testimony from parties
whose claims the Court already has determined have failed as a matter of law, because nothing
occurred in the 2013 legislative session that should change the Court’s analysis of those claims.

Second, the Court acked whether the relevant data for the 2013-14 school year (the first
year impacted by the legislation) would be sufficiently “final” by January 2014. As the attached
affidavits from Joe Wisnoski and Lynn Moak explain, the Court need not wait on “final” or
“near final” data to evaluate the impact of the formula changes enacted by the 2013 Legislature.
Instead, as was done in prior school finance cases, the experts may use 2011-12 “final” or 2012-
13 “near final” data and run this data through the formulas for the current 2013-14 school year
and the upcoming 2014-15 school year. See Ex. A, Wisnoski Aff., at § 8; Ex. B, Moak Aff., at

99 13-15. Doing so will allow the experts to reliably assess the impact of the formula changes
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and be certain that any changes observed are driven solely by the legislative formula changes,
and not the data.

ARGUMENT AND AUTHORITIES
A, Evidence of the new legislation and its impact must be included in the record.

In prior briefing, the Calhoun County ISD Plaintiffs and Fort Bend ISD Plaintiffs
described the significant changes resulting from the actions of the 83rd Liagislature and the need
to supplement the record to reflect these changes. See Calhoun County-YSD Plaintiffs’ Motion to
Reopen the Evidence; Fort Bend ISD Plaintiffs’ Response in Support of Calhoun County ISD
Plaintiffs’ Motion to Reopen the Evidence. Because all plairtiffs are asking the Court to enjoin
the operation of the current school finance system, this Court must assess and the record must
reflect the most recent changes to that system. Put-another way, the Court should enjoin the
operation of the current system based on eviderce of the current system and current law. 1f this
case reaches the Texas Supreme Court on the present record and the Court’s judgment is
reversed and remanded for additional “fact finding, the proceedings would be significantly
delayed, as would the relief to<the Plaintiff school districts and their students. The State
Defendants have already sigrialed their intent to argue that the Court’s judgment should be
reversed if it is based on an incomplete record, claiming that “the Court’s opinion would be
inappropriately advisoiy in nature” if the Court entered judgment “on laws that no longer exists
[sic] as a result ai"ihe bills that repealed, replaced and amended existing school finance law and
policy . . . .” Ex. C, Mtn. to Reopen Spreadsheet, at 5.' To protect the Court’s judgment from

such an attack, and to prevent unnecessary expenditure of time and resources by all parties, the

' The Motion to Reopen Spreadsheet was submitted to the Court as Exhibit A to the State Defendants® Advisory to
the Court of Parties’ Positions Regarding Re-Opening of the Evidence and Entry of Judgment, dated June 19, 2013.
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record provided to the Texas Supreme Court must include evidence of the recent changes to the
school finance system and their impact.

Most of the parties in this case agree that the record must be supplemented in some form.
The School District Plaintiffs assert that the record must be updated to include evidence of both
the new legislation and its impact — or lack thereof — on the Court’s prior cral ruling that the
school finance system violates Article VII, Section 1 and Article VIII, Scction 1-e of the Texas
Constitution. During the August 20th conference, the State Defendanic.argued that this Court or
the Texas Supreme Court should take judicial notice of the new legislation, but that evidence of
the impact of this legislation is unnecessary. The State Defendants’ argument is tantamount to
claiming that the 13-week trial that begun last year was unnecessary because the Court could
have simply taken judicial notice of the system-aind legislation to adjudicate the parties’
constitutional claims. Furthermore, the State Diefendants’ argument is belied by their previous
acknowledgment that the impact of legislation is not apparent from the legislation itself. In an
advisory to the Court, the State Deferidants complained that the Plaintiffs’ draft spreadsheet
outlining the relevant new legislaticn “does not identify how each bill, and the specific statutory
changes within each bill, impacts each of the Plaintiffs’ claims” Ex. D, Def.’s Advisory to the
Court, at 2 (emphasis added). The State Defendants argued they were unable to prepare
documents for the joint’'submission required by the Court without the “benefit of [the Plaintiffs’]
analysis of the paiential impact of the new laws . . . 7 Id. (emphasis added). The State
Defendants’ argument underscores that the legislation itself is insufficient to understand the
impact of that legislation on the system. The Texas Supreme Court must receive a record

complete with evidence of the new legislation and its effect.



B. A trial is necessary to receive evidence that is not subject to judicial notice.

Much of the evidence that must be included in the record (particularly relating to the
impact of the legislative changes) is not subject to judicial notice. The Court must allow the
parties to present this evidence in a trial before the Court to avoid the possible delay of a reversal
and remand. Even the evidence that may properly be considered through jud:icial notice should
first be considered by this Court through filing of a motion and a hearing. See TEX. R. EVID.
201(e) (requiring notice and opportunity to be heard). Appellate courts often resist taking
judicial notice of evidence that was not first presented to the trial court. See, e.g., Hadley v.
State, 735 SW.2d 522, 530 (Tex. App.—Amarillo 1987, pet'ref’d). The Court should therefore
allow the parties to present new evidence through a briet trial, and should allow the parties an
opportunity to be heard on any evidence of which judicial notice may be taken.

1. Rules of judicial notice

A court may take judicial notice of adjudicative facts, legislative facts, and law.’
O’Quinn v. Hall, 77 SW.3d 438, 447 (i'ex. App.—Corpus Christi 2002, no pet.). Adjudicative
facts are “the facts of the particviar case” to which the law is applied. O ’Connell v. State, 17
S.W.3d 746, 749 (Tex. App.—Austin 2000, no pet.); O 'Quinn, 77 S.W.3d at 447. Thus, “when a
court or an agency finds facts concerning the immediate parties, including who did what, where,
when, how, and with. what motive or intent, the court or agency is performing an adjudicative
function, and thefacts are called adjudicative facts.” Id. (quotation omitted).

In contrast, legislative facts “are general and usually do not touch individual questions of

particular parties to a proceeding.” Alaniz v. Hoyt, 105 S'W.3d 330, 351 n.6 (Tex. App.—

* The Texas Rules of Evidence allow a court to take judicial notice of certain types of law that are not at issue in this
case. See TEX. R. EVID. 202 (laws of other states); TEX. R. EvID. 203 (laws of foreign countries); TEX. R. EVID. 204
(ordinances of municipalitics and counties of Texas, the contents of the Texas Register, and the codified rules of the
agencies published in the Administrative Code).



Corpus Christi 2003, no pet.); see also Gaston v. State, 63 S'W.3d 893, 900 (Tex. App.—Dallas
2001, no pet.). Legislative facts include facts that judges rely on to decide the meaning, scope,
and applicability of law. JEFF BROWN & REECE RONDON, TEXAS RULES OF EVIDENCE
HANDBOOK 98-99 (Jones McClure Publishing 2013). Thus, while “adjudicative facts are the
facts of the particular case, . . . legislative facts have relevance to legal regasoning and the
lawmaking process.” O’Connell, 17 SW .3d at 749. Legislative facts are not usually proven by
evidence. Kubosh v. State, 241 S.W.3d 60, 64 (Tex. Crim. App. 2007):

Texas Rule of Evidence 201 governs judicial notice of adjudicative facts, but not of
legislative facts. TEX. R. EvID. 201(a). To take judicial nctice of an adjudicative fact, the fact
must not be “subject to reasonable dispute in that it is either (1) generally known within the
territorial jurisdiction of the trial court or (2) capabic of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be questioned.” TEX. R. EviD. 201(b).
Upon timely request, a party is entitled to an_opportunity to be heard as to the propriety of taking
judicial notice of an adjudicative fact. Tex. R. EvID. 201(e).

2. Judicial notice of ¢he new evidence

To understand how the new legislation affects the plaintiffs’ claims, the Texas Supreme
Court will require evidence of adjudicative facts. For example, the record should include
evidence regarding the’amount of available taxing capacity in the system after passage of the
new legislation, cthe costs imposed on districts as a result of House Bill 5, and the relative
distribution of funding among districts. These are adjudicative facts, in that they relate to the
parties to the case and not to the lawmaking process generally. Adjudicative facts such as these
are governed by Rule 201, and therefore the Court cannot take judicial notice of them unless they

are (1) generally known within the territorial jurisdiction of the trial court or (2) capable of



accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned. Tex. R. EviD. 201(b). Most of the adjudicative facts concerning the impact of the
new legislation must be presented through expert testimony. While this testimony will come
from reliable witnesses, it will not likely meet the requirements of Rule 201(b). See In re J.L.,
163 S.W.3d 79, 83-84 (Tex. 2005) (holding that court of appeals should not have taken judicial
notice of expert testimony because it concerned disputed facts and epinions), O’'Quinn, 77
S.W.3d at 447 (“‘[A]ssertions made by an individual, even under oatii,/are not the type of facts
that are capable of accurate and ready determination by a source whose accuracy cannot
reasonably be questioned.””) (quoting Garza v. State, 996-8.W 2d 276, 279-80 (Tex. App.—
Dallas 1999, pet. ref’d)).

To the extent certain facts related to the passage of legislation itself (and not to the effects
of the legislation) may be admissible via judi<ial notice, the Court should hold a hearing to
determine the exact parameters of this evidence. This hearing should occur before the case
proceeds to the Texas Supreme Court. “Appellate courts are generally reluctant to take judicial
notice of evidence that was not/first presented to the trial court. Hendee v. Dewhurst, 228
S.W.3d 354, 377 (Tex. App.—-Austin 2007, pet. denied) (declining to take judicial notice of
Comptroller’s revenue estimate and memo from the LBB’s deputy director that were not
presented to the triai-court); see also Gaston, 63 SW.3d at 900 (“As a general rule, appellate
courts take judiciai notice of facts outside the record only to determine jurisdiction over an
appeal or to resolve matters ancillary to decisions that are mandated by law (e.g., calculation of
prejudgment interest when the court renders judgment.)”). This is particularly true when judicial
notice is sought by a party attempting to reverse the trial court’s ruling. See, e.g., Hadley v.

State, 735 SW.2d 522, 530 (Tex. App.—Amarillo 1987, pet. ref’d).



After allowing the parties an opportunity to request any judicial notice that may be
appropriate, the parties should be allowed to present the remaining evidence relating to the new
legislation in an efficient manner before the Court.

C. Upon reopening the record, the Court can ensure that evidence is presented
expeditiously.

The Court has considerable authority to limit the scope of any new ¢videntiary hearing.
Under Rule 270, courts frequently reopen the evidence only for a specific, limited purpose. See,
e.g., Vines-Herrin Custom Homes, LLC v. Great Am. Lloyds Ins. Co.;357 S.W.3d 166, 169 (Tex.
App.—Dallas 2011, no pet.) (noting that trial court “reopened. tih¢ evidence under Texas Rule of
Civil Procedure 270 for the limited purpose of hearing evidence of when actual damage to the
residence occurred”); Cox v. Wilkins, No. 03-05-00110-CV, 2006 WL 821202, at *3 (Tex.
App.—Austin 2006, no pet.) (court did not abuse dgiscretion by allowing party to reopen evidence
“on the sole issue of attorney’s fees”).

Further, the trial judge has broad discretion with respect to the manner in which control
of a trial is maintained and the extent of witness examination that is allowed. Texas Emp. Ins.
Ass’n v. Garza, 557 SW.2d 843, 846 (Tex. Civ. App.—Corpus Christi 1977, writ ref’d n.r.e.);
see also TEX. R. EVID. 611(a) (“The court shall exercise reasonable control over the mode and
order of interrogating witriesses and presenting evidence so as to . . . avoid needless consumption
of time . . . .”) Utiiizing this discretion, the Court may impose time limits on the parties for the
presentation of e¢vidence. See, e.g., Jones v. Lurie, 32 SW.3d 737, 744 (Tex. App.—Houston
[14th Dist.] 2000, no pet.) (trial court did not abuse discretion by limiting trial to two weeks);,
Walton v. Canon, Short & Gaston, 23 S'W.3d 143, 154 (Tex. App.—El Paso 2000, no pet.) (trial

court did not abuse its discretion in limiting each side to 90 minutes to present case). The Court



may also limit the amount of evidence presented by applying traditional rules of evidence to
exclude cumulative and irrelevant evidence. See TEX. R. EVID. 401-403.

Under these principles the Court may appropriately limit the scope of any new
evidentiary hearing. For example, the Court may prevent further evidence from the Charter
School Plaintiffs and Intervenors. The Court has already rejected these pasties’ claims as a
matter of law, and the new legislation does not alter their claims. Evidence from these parties
should therefore be excluded or significantly limited. See Dallas Couxty Hosp. Dist. v. Perrin,
694 SW.2d 257, 259-60 (Tex. App.—Dallas 1985, writ ref’d-n.r.e.) (court did not abuse
discretion by reopening evidence as to plaintiff’s claim again¢t one defendant, but not the other);
Lackey v. Perry, 366 SW.2d 91, 96 (Tex. Civ. App.—-San Antonio 1963, n.w.h.) (court could
reopen the evidence to hear additional testimony “freta either or both parties”).

The parties already have shown their inient to present evidence in an efficient manner.
The Court originally ruled that the eviderice would be reopened for six weeks beginning on
January 6, 2014. The parties unanimously agreed that they could collectively present their proof
in no more than four weeks, and accordingly proposed that the trial begin two weeks after the
Court’s proposed date, on January 21, 2014. See Ex. E, Proposed Scheduling Order, at 3.> The
parties’ agreement confirms that the evidence can appropriately be limited in scope to ensure an

expeditious trial.

? The Proposed Scheduling Order was submitted to the Court as Exhibit A to the Fort Bend ISD Plaintiffs’ Advisory
to the Court Regarding Reopening the Evidence, dated July 18, 2013. Although the State Defendants filed an
objection to the Proposed Scheduling Order, they did so only to “preserve their right to have the Court reconsider
deadlines that have been agreed to in the absence of fair notice of the Plaintiffs” and Intervenors’ claims.” Ex. F,
Def.’s Objections to Scheduling Order, at 2. All parties have now amended their petitions to provide notice of their
amended claims, and the State Defendants have not objected that the trial date agreed to by the parties should be
changed.



D. The impact of the legislative formula changes can be shown without “near final”
data for the 2013-14 school year.

1. Prior Supreme Court analyses have evaluated the school finance system
using the Foundation School Program formula guarantees.

This Court is not the first to face the question of how to assess the constitutionality of a
large, complex, and dynamic school funding system that is driven, in part, by district level
circumstances (student counts, property values, tax rates, etc.) that ar¢ regularly changing.
However, a review of the Texas Supreme Court’s prior rulings on school finance make it clear
that the assessment of the constitutionality of the system as-a whole depends, not on an
individual district’s circumstances, but on whether the Foundation School Program (“FSP”)
formulas create a system that, as a whole, is adequate.-suttable, and equitable. See Fdgewood
Indep. Sch. Dist. v. Kirby, 777 SW.2d 391, 392 (Tex. 1989) (Edgewood I) (discussing the
funding elements of the FSP); Fdgewood Indep. 5ch. Dist. v. Kirby, 804 S'W.2d 491, 496 (Tex.
1992) (Fdgewood II) (“The only material changes in the system since Fdgewood I are those
made by Senate Bill 1. The question owe address is whether there is any evidence that those
changes remove the constitutiona! wiolation.”); Carrollton-Farmers Branch Indep. Sch. Dist. v.
Ldgewood Indep. Sch. Dist., 826 SW.2d 489 (Tex. 1992) (Ldgewood III) (evaluating whether
the minimum and maximun:-tax rates and distribution system set by Senate Bill 351 established a
statewide property tax). Fdgewood Indep. Sch. Dist. v. Meno, 917 S'W.2d 717, 730-32 and n.10
(Tex. 1995) (Ldg=wood IV) (evaluating constitutionality of school finance system based on FSP
funding formulas established in Senate Bill 7); Neeley v. West Orange-Cove Indep. Sch. Dist.,
176 SW.3d 746, 761-62 (describing finance system based on FSP formula guarantees). In other
words, the Supreme Court has always asked whether “the [current] public school system [is]
structured, operated, and funded so that it can accomplish its purpose for all Texas children.”

(West Orange-Cove II, 176 SW.3d at 753). In answering that question, the Supreme Court has
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regularly relied on evidence of the system/FSP formulas in place at the time of the trial. See Ex.
B, Moak Aff., at 99 8-9; see also, e.g., Edgewood 11, 804 S.W.2d at 494-97 (applying new statute
to existing tax rates to determine effect of legislation). If it did not, it would never be able to
answer the question of whether the current school finance system is unconstitutional, as the final
data is not available until well after the first year of the biennium ends, and the next legislative
session is around the corner.

The School District Plaintiffs believe that neither the FSP formulas from the 2011-12 and
2012-13 school years, nor the FSP formulas from the 2013-14 and 2014-15 school years create a
system that is structured, operated, and funded so that it can accomplish its purpose of graduating
students who are prepared for a career or the workforce. ; Further, the Fort Bend ISD Plaintiffs
and the TTSFC Plaintiffs believe that the 2013-14 and-2014-15 FSP formulas still fail to provide
the equity required by the Constitution. But eacii.of the School District Plaintiffs submitting this
brief also believe that the Texas Supreme Court must be given a record complete with evidence
of the changes in appropriation and tii¢ir impact on the FSP formulas before it can decide
whether the system is constitutioprai.

2. The impact of the 2013 FSP formula changes can be reliably measured by
using a prior-year’s data in the new formulas.

When projecting tiie funding levels for a specific district for a given school year, district
staff and TEA staft" must take into consideration two main factors: (1) how a district’s
circumstances-m’ght change — e.g., student enrollment growth or decline, property value growth
or decline, and tax collections — and (2) the FSP formulas for that year. See Ex. A, Wisnoski
Aff. at 9 3-6. The first factor, as the Court previously ruled, involves projections and cannot
be fully known until the data is “final.” See Ex. A, Wisnoski Aff, at ] 3-7. However, the

second factor is known and final as soon as the legislature sets the formulas for a biennium.
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School districts are currently being funded based on the 2013-14 FSP formulas as they were
modified by the 2013 Legislature. See Ex. A, Wisnoski Aff., at § 6. Further, we know that,
absent Court intervention, districts will be funded next school year based on the 2014-15 FSP
formulas as they were modified by the 2013 Legislature.

When evaluating system-wide patterns in FSP funding, the individual district’s projected
circumstances are not as important. This is true for two reasons. First,-even variations that
would be considered large to a district are small when considered sysiem-wide (and balanced
against a different district that had a “swing” in the opposite direction). See Ex. A, Wisnoski
Aff., at 10 (“While changes in data from year to year ¢zn be significant for an individual
district, in my experience, these changes are not widesptead enough to alter the system-wide
patterns that can be observed when assessing a legisiative change.”); Ex. B, Moak Aff., at § 12
(“Although individual district data may be in ertor, the degree of data error is relatively small in
almost all cases. Historically, the degree of error associated with these data are not so great that
basic relationships are modified.”).

Second, and more importantly, the impact of projection errors and changing district
circumstances can be isolated and eliminated by using “near final” or “final” data from a prior
year and running that data through the formulas. See Ex. B, Moak Aff., at § 14 (“In my opinion,
the best method is te use data from one year and apply it to the formulas for multiple years.
Using this method allows the “noise” created by individual district level changes and
circumstances to be eliminated and provides confidence that any systematic changes observed
are the result of the formula changes”); Ex. A, Wisnoski Aff., at § 8 (“Holding data constant
across years allows for a clear isolation of the impact of formula change over time without

allowing the changing circumstances of individual district data to obscure the impact of statutory
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change.”). An added advantage of this approach is that the Court could direct all of the parties to
use the same set of financial data, and thus ensure that any dispute between the parties and their
experts is not data driven.

The question before the Court on reopening will not be how an individual district’s
circumstances changed, rather, it will be whether the impact of the 2013 legislative changes was
enough to alter the Court’s ruling that the system as a whole is unceastitutional on several
grounds. Holding the data constant and comparing the results under the system in place during
the trial to the new system will allow the parties to present evidence on, and the Court to
evaluate, exactly how significant of an impact the legislation-had on the system.

CONCLUSION

For the reasons stated above and in eariicr briefing, the School District Plaintiffs
respectfully request that this Court (1) stand by iis previous and correct decision to reopen the
evidence, (2) allow the parties to present evidence on the subjects outlined in Part I of Calhoun
County ISD Plaintiffs’ Motion to Reopen the Evidence, (3) enter the Proposed Scheduling Order
attached as Exhibit A to the Foirt Bend ISD Plaintiffs’ Advisory to the Court Regarding

Reopening the Evidence, dated Tuly 18, 2013, and (4) grant any other appropriate relief.

13



14

Respectfully submitted,
HAYNES AND BOONE, LLP

/s/ Mark R. Trachtenberg

Mark R. Trachtenberg

State Bar No. 24008169

1221 McKinney St., Suite 2100
Houston, Texas 77010
Telephone: (713) 547-2000
Telecopier: (713) 547-2600

John W. Turner

State Bar No..24028085

2323 Victery Avenue, Suite 700
Dallas, Texas 75218

Telephore: (214) 651-5000
Telecopier: (214) 651-5940

ATTORNEYS FOR THE
CALHOUN COUNTY ISD PLAINTIFFS



THOMPSON & HORTON LLP

/s/ J. David Thompson. 111

J. David Thompson, II1
dthompson@thompsonhorton.com
State Bar No. 19950600

Philip Fraissinet
pfraissinet@thompsonhcrton.com
State Bar No. 00793749

Phoenix Tower, Suite 2000
3200 Southwest “reeway
Houston, Texas 77027
Telephone: (713) 554-6767
Telecopier: (713) 583- 9668

Holiy G. McIntush
hmcintush@thompsonhorton.com
State Bar No. 24065721

Wells Fargo Tower

400 West 15" St., Suite 1430
Austin, Texas 78701

Telephone: 512-615-2350
Telecopier: 512-682-8860

ATTORNEYS FOR FORT BEND ISD
PLAINTIFFS

GRAY & BECKER, P.C.

/s/ Richard E. Gray, 11l
Richard E. Gray, 111
State Bar No. 08328300

Toni Hunter

State Bar No. 10295900
900 West Ave.

Austin, Texas 78701
Telephone: (512) 482-0061
Fax: (512) 482-0924

ATTORNEYS FOR TTSFC PLAINTIFFS



CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing document has been served

this 10th day of September, 2013 as provided below:

J. Christopher Diamond

The Diamond Law Firm, P.C.

17484 Northwest Freeway
Suite 150
Houston, Texas 77040

Via Email

Craig T. Enoch

Melissa A. Lorber

Enoch Kever PLLC

600 Congress, Suite 2800
Austin, Texas 78701

Via Email

Richard E. Gray, 111
Toni Hunter

Gray & Becker, P.C.
900 West Ave.
Austin, Texas 78701

Via Email
Randall B. Wood

Doug W. Ray
Ray & Wood

2700 Bee Caves Road #200

Austin, Texas 78746

Telephone: (512)328-8877

Fax: (512) 328-1156

Via Email

16

David G. Hinojosa

Marisa Bono

Mexican American Legal Defense
and Education Fund, Inc.

110 Broadway, -Stite 300

San Antonio, Texas 78205

Via Email

Shelley-N. Dahlberg

James “Beau” Eccles

Etika Kane

Texas Attorney General’s Office
P.O. Box 12548, Capitol Station
Austin, Texas 78711

Via Email

J. David Thompson, II1

Philip Fraissinet

Thompson & Horton LLP

3200 Phoenix Tower, Suite 2000
Houston, Texas 77027

Via Email

Robert A. Schulman

Joseph E. Hoffer

Ricardo R. Lopez

Schulman, Lopez & Hoffer, L.L.P.
517 Soledad Street

San Antonio, Texas 78205-1508

Via Email

/s/ Michelle C. Jacobs
Michelle C. Jacobs




EXHIBIT A



AFFIDAVIT OF JOE WISNOSKI

STATE OF TEXAS §
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, personally appeared JOE WISNOSKI, who,
being by me duly sworn, deposed and said:

1.

My name is Joe Wisnoski, and I am a resident of Travis County. I am over
cighteen (18) years of age and have never been convicted of 4 telony or crime
involving moral turpitude, nor have I ever been adjudged incompetent. I am
duly competent and qualified in all respects to make this- affidavit from my
own personal knowledge.

I have more than thirty-five years’ experience in the financing of Texas
education and state government services, including ¢leven years as the Deputy
Associate Commissioner for Finance of the Texas Education Agency (TEA),
and six years as a Division Director at TEA. In both positions, I was
responsible for supervising the projections used to estimate the cost of
proposed legislative changes to the Foundation School Program (FSP). As
Deputy Associate Commissioner, I also-oversaw the use of projected data in
the FSP payment system, which disiributes state aid to Texas school districts
and charter schools. In my curreni position, I have continued to monitor the
summary of finances as presented by TEA, including its use of both projected
and final reported data in the state aid calculations.

TEA is charged in statute-with projecting student populations and tax rates for
each school district for th¢ biennial period that follows a legislative session. It
provides those projections to the Legislature in October of even-numbered
years, and updates those projections in March of odd-numbered years. Those
projections are used by the Legislature when establishing the appropriations to
the agency for the FSP. The Legislature also uses a projection of total taxable
property value in the state for the following biennium prepared by the
Comptroller-of Public Accounts.

TEA and the Legislative Budget Board (LBB) separately project the cost to the
state of the FSP using projected data. These projections form part of the basis
of appropriations made to TEA for the FSP. Both TEA and the LBB also
estimate the cost impact of legislative changes for a period of five years as part
of the fiscal note process. When statutory changes impact the (FSP), both TEA
and the LBB use models that employ projections of students, tax rates, and
property values to estimate costs associated with those statutory changes. The
cost estimates identified in fiscal notes also are used to make appropriations.



In my experience, the most common method for analyzing the impact of
proposed formula changes to the FSP for fiscal note and appropriation
purposes is to hold the student, tax rate, and property values as projected for
each year constant in the model of the FSP while applying the different
formula changes, then comparing the results to the projected costs of the
current-law formulas using the same data. Because the data are held constant,
the observed changes are definitively the result of the formula changes.

When a new school year begins, school districts must be funded based on the
new formulas and the entitlement these formulas create. TTA is directed in
statute to use estimates or projections of data to establish the amount of
payments to school districts during the year until final data are obtained. It is
directed by rider to use projections of students and pioperty value growth as
adopted by the Legislature in making appropriations. The state aid resulting
from these projected data, as well as the projections themselves, are commonly
referred to as “Legislative Payment Estimates” or LPE, since they form the
basis of sending cash to school districts duiing a year. A separate set of
cstimates, reflecting changes to data that attempt to better project the final
earnings of a district, are referred to as “District Planning Estimates” or DPE.

When final student counts and tax collections are available, TEA uses a “settle-
up” process to pay additional state aid to those districts that earned more than
was sent to them during the year, and to recover overpaid state aid from those
districts that earned less than was paid.

In making my presentation to the Court in Texas Taxpayer and Student
Fairness Coalition v. Michael Williams (Cause No. D-1-GN-11-003130 in the
200th Judicial District Court of Travis County) on the mechanics of the
summary of finances and the state aid system, I used a similar method to that
described in Paragraph 5, but with one distinction. The Court requested that
the presentation include information on how the 2011 formula cuts impacted
funding for sample districts. I used the 2011-12 summary of finance data as of
July 2012 for Itasca ISD, Pleasanton ISD, Garland ISD, and Austin ISD, and
held all input data constant, while applying the formulas for the 2010-11
school year, the 2011-12 school year, and the 2012-13 school year. Using this
method allowed me to isolate how the legislative budget cuts and formula
chainges altered the districts’ funding levels. Holding data constant across
years allows for a clear isolation of the impact of formula change over time
without allowing the changing circumstances of individual district data to
obscure the impact of statutory change.

The cost estimation process described in Paragraph 5 is substantially similar to
the process described in Paragraph 8 in that it holds data constant while
applying alternative sets of formulas. It is dissimilar in that the process in



10,

11.

12.

Paragraph 5 holds data constant only within an individual year while varying
the formulas that apply to that year, which is a more appropriate strategy for
estimating funding needs for the Legislature. The process in Paragraph 8
would be mappropriate for projecting funding needs, either for an individual
district or for the system as a whole.

While changes in data from year to year can be significant for an individual
district, in my experience, these changes are not widespread enough to alter the
system-wide patterns that can be observed when assessing a legislative change.
In other words, typical changes in any individual district’s characteristics do
not alter whether a particular formula change will resuit in more or less FSP
funding overall.

To assess the broad system impacts of formula chauge, I believe a legitimate
conclusion about the effects of statutory change'cin be reached using either
data held constant from some base year through all future years, or by using
projections of data that are held constant wiile applying alternative sets of
formulas.

I have read this affidavit and all statetents herein are true and correct and
within my personal knowledge.

Further affiant sayeth not,

Dated September 9, 2013 By: }@'ﬂ/ {‘\/Z/v——r""!fzm

2013.

,ﬁog WISNOSKI

Subscribed and sworn {0 before me, the undersigned authority, this 9th day of September,

Notary Public in an% %or the State of Texas

e Pl

L R,
-‘ *@: NOTARY PUBLIC
._‘w,\‘ ,.-":) State of Tenes

KARI L. RUEHMAN ¢

e Comm, Exp, 03-14-2014 ¢

L e e e il
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AFFIDAVIT OF LYNN M. MOAK

STATE OF TEXAS §
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, personally appeared LYNN M. MOAK, who,
being by me duly sworn, deposed and said:

1.

My name is Lynn Moak, and I am a resident of Travis County. I am over
eighteen (18) years of age and have never been convicted of telony or crime
involving moral turpitude, nor have I ever been adjudged 1mcompetent. I am
duly competent and qualified in all respects to make this affidavit from my
own personal knowledge.

I have more than 47 years’ experience in the field 6 public education finance,
data analysis, and policy. In addition, 1 also have ‘experience in the fields of
Texas governmental finance, legislative and congressional redistricting, and
general state policy development. For 20 yeats, 1 held senior positions within
Texas state government including Director ¢f School Finance Special Projects
at the Texas Education Agency, Assistant Comptroller for Planning and
Research at the Office of State Comptroller, Director of Research at the Office
of Lieutenant Governor, and Deputy Commissioner for Research and
Development at the Texas Educeiion Agency. I am currently a partner at
Moak, Casey & Associates, a school finance and accountability consulting firm
that I founded with my partnei, Daniel T. Casey in 1998. The firm provides a
variety of services in the -areas of public education, financial services,
accountability and economic development support and works with over 300
school districts in Texas

I have been involved in and testified during every school finance trial since the
initial Edgewood iitigation in 1984,

During the Edgewood I, II & IIT trials, 1 was Deputy Commissioner for
Research arid Development at the Texas Education Agency. I participated in
the trials as’an expert witness for the State. I also served as Chief of Staff for a
court-appointed master, charged with development of a constitutional school
finance plan.

During the Edgewood IV trial, I was a school finance consultant and served as
an expert witness for the State. I also served as a court-appointed expert
charged with development of a constitutional school finance plan.

During the West Orange-Cove IT trial, I was an education policy and finance
consultant and served as an expert witness for the plaintiffs.



10.

11.

12.

During the original trial of the current litigation—Texas Taxpayer and Student
Fairness Coalition v. Michael Williams (Cause No. D-1-GN-11-003130 in the
200th Judicial District Court of Travis County)—I testified as an expert on the
adequacy and suitability of the school finance system on behalf of the Texas
Taxpayer and Student Fairness Coalition, the Fort Bend ISD Plaintiffs, and the
Calhoun County ISD Plaintiffs. In addition, I addressed the subjects of the
degree of meaningful discretion in the finance system, the impact of state
budget reductions, and the relationship between student performsnce and costs.

In each of the prior trials (Edgewood I, Edgewood II, Edgewbsod 11, Edgewood
1V, and West Orange-Cove II), the trial court and the parties faced the question
of how to analyze the impact of formula changes. To the best of my memory,
each court accepted the use of either current data apvlied to new formulas or
projected data applied to new formulas. Trial and appellate courts most often
evaluated the constitutionality of the system using current and future year
formulas with projections of school district property values, student counts,
and tax rates to assess these formulas. In the alternative, experts used a single
year’s data and applied it to formula structures for different years. In several
cases, a common projected data framework and source was established with
the consent of all parties.

To the best of my knowledge the only case in which a specific set of data and
formulas was restricted to a single historical year is the Texas Taxpayer and
Student Coalition v. Michael Tiiliams case currently before the district court.
Even in this case, the restriction was not applied to all data analyses.

I have personally used all three methods in my work at the Texas Education
Agency, in legislative™ presentations, in my work at Moak, Casey and
Associates, and in my testimony as an expert witness in the school finance

trials. I have participated in the construction of school finance models since
1968.

End of yearinal data is the most precise base for the determination of impact,
when compared to any projection or simulation. However, the inherent
probletz is that judgments over the efficacy of legislative enactments must
often.be made prior to the availability of actual final information. This
judgment takes place in the legislative process, state agency determinations,
and school board decisions. Predicted levels of funding are used in each of
these forums with adjustments as data becomes available.

Both multiyear formula projections and simulations using a single year’s data
do, in my judgment, provide an adequate basis for the analysis of overall
patterns of school finance impact. Although individual district data may be in
error, the degree of data error is relatively small in almost all cases.



Historically, the degree of error associated with these data are not so great that
basic relationships are modified. Reliance on these methodologies has been
proven over the past several decades.

13. However, the value of projected data is often diminished by an inability of all
parties to agree on a specific set of projected values. In Texas, there are at
least three sets of projected data at any time. As a result, I favor the approach
used by Mr. Wisnoski (single year of data with multiple years of formulas) in
the case of courtroom use.

14. In my opinion, the best method is to use data from one yeait and apply it to the
formulas for multiple years. Using this method allows-the “noise” created by
individual district level changes and circumstances to be eliminated and
provides confidence that any systematic changes obseived are the result of the
formula changes.

15, Using either 2012-13 “near final” data or 2011-12 “final” data with the 2012-
13, 2013-14 and 2014-15 formulas will aliow experts in this case to reliably
and accurately isolate and evaluate the impact, if any, of the 2013 legislative
changes to the FSP formulas on the adequacy, suitability, and equity of the
current school finance system.

16. I have read this affidavit and all statements hercin are true and correct and

within my personal knowledge

Further affiant sayeth not.

Dated September /&, 2013 By: / / /%L’—/
=

TYNN M. MOAK

Subscribed and ‘sworn to before me, the undersigned authority, this [O day of

September, 2013.

Notary Public in and for the State of Texas

ZECe,  KARI L. RUEHMAN
,@j NOTARY PUBLIC
PR State of Texas

" Comm, Exp. 03-14-2014
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EXHIBIT D



CAUSE NO. D-1-GN-11-003130

THE TEXAS TAXPAYER & STUDENT
FAIRNESS COALITION, et al;
CALHOUN COUNTY ISD, et al;
EDGEWOOD ISD, et al;

FORT BEND ISD, et al;

TEXAS CHARTER SCHOOL
ASSOCIATION, et al.

Plaintiffs

IN THE DISTRICT COURT

Intervenors

vs. 250th JUDICIAL DISTRICT
MICHAEL WILLIAMS, COMMISSIONER
OF EDUCATION, IN HIS OFFICIAL
CAPACITY; SUSAN COMBS,
TEXAS COMPTROLLER OF PUBLIC
ACCOUNTS, IN HER OFFICIAL
CAPACITY; TEXAS STATE BOARD
OF EDUCATION, the TEXAS
EDUCATION AGENCY, and the §
STATE OF TEXAS §
§

-

§
§
§
§
§
§
§
§
§
g
JOYCE COLEMAN, et al §
§
§
§
§
§
§
§
§
§
§
3

Defendants. TRAVIS COUNTY, TEXAS

DEFENDANTS’ ADVISORY TO THE COURT

TO THE HONORAZLE JOHN K. DIETZ, TRAVIS COUNTY DISTRICT COURT

In accordance with the Court’s June 19 Order on Motion to Reopen the Evidence, the
Defendants submit the following spreadsheets to demonstrate how the Texas Legislature,
following months of hearings with testimony from the school officials, business and industry

leaders, teachers, superintendents, students, parents and taxpayers, and after considerable



deliberation during the 83" Legislative Session, made significant statutory changes to Texas
public education laws that the Defendants believe may moot or otherwise impact the Plaintiffs’
claims in this case.

The Plaintiffs bear the burden of proof in this case. Because only the Fort Bend
Independent School District Plaintiffs have amended their petition as of thic date, Defendants
lack any notice, much less fair notice, of the remaining Plaintiffs’ and Intervenors’ claims that
still exist, and in what form, after the extensive statutory and funding ¢hinges made by the Texas
Legislature during the recent 83" Legislative Session. The, Plaintiffs did not submit to
Defendants a chart with the specific bills impacting their clairas until Thursday, July 11, 2013.
The chart the Plaintiffs submitted on Thursday, July 1.1, identifies only a list of bills and a
general description of each bill. The descriptions 6f some bills contain information regarding
relevant changes in the law; however, this is not tfue of every identified bill. More importantly,
Plaintiffs’ chart does not identify how each bill, and the specific statutory changes within each
bill, impacts each of the Plaintiffs’ claims. Without knowing most of the Plaintiffs’ live claims
or benefit of their analysis of the pctential impact of the new laws, the Defendants were not able
to prepare documents for joint'submission from all parties and merely guessed at what analysis
might be relevant to the Court at this time.

In compliance“with the Court’s June 19 Order, the Defendants are submitting the
following analysiz of changes made by the Legislature during the recent 83™ Legislative Session.
For Senate bili 1, the 2014-15 General Appropriations Act adopted by the Legislature for the

2014-2015 biennium, Defendants have submitted three documents:

Cause No. D-1-GN-11-003130 Page 2 of 6
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¢ The first document, titled “SB1 Side-by-Side Comparison” compares the 2012-2013
General Appropriations Act Riders to the 2014-2015 General Appropriations Act Riders.
Only the Riders that appear to be relevant to the Plaintiffs’ claims were included.

¢ The second document, titled “SB1 Item of Appropriation” is a side-by-side comparison
of the key “ltems of Appropriation” schedule included in both the 2012-2013 General
Appropriations Act and the new 2014-2015 General Appropriations Act. The Defendants
have added columns D and H to show biennial totals. It shculd be noted the General
Appropriations Acts are not finalized; for example, more funiding was appropriated by the
Legislature for FY2013 during the recent 83" Legislative Session and more funding may
be appropriated to FY2014-15. As a result, the-Defendants’ side-by-side comparisons
may underestimate actual appropriations for-certain fiscal years. When final general
appropriations numbers — reflecting additional appropriated amounts for all fiscal years —
become available, the Defendants wili submit an update of this schedule.

¢ The final document, titled “SR ‘©”Method of Finance” is a side-by-side comparison of the
key “Method of Finance” schedule included in the 2012-2013 General Appropriations
Act and the 2014-2615 General Appropriations Act. The Defendants have added
columns D and H(to show biennial totals. It should be noted the General Appropriations
Acts are not finalized; for example, more funding was appropriated by the Legislature for
FY2013 auring the recent 83" Legislative Session and more funding may be appropriated
to EY2014-15. As a result, the Defendants’ side-by-side comparisons may significantly
underestimate actual appropriations for certain fiscal years. When final general
appropriations numbers — reflecting additional appropriated amounts for all fiscal years —
become available, the Defendants will submit an update of this schedule.

Cause No. D-1-GN-11-003130 Page 3 of 6
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The remaining spreadsheets are side-by-side comparisons of Senate Bills 2 and 758, and
House Bills 5, 866, 1025, 1926, 2201 and 2836, which appear to be relevant to the Plaintiffs’
claims. On each spreadsheet, in the first column “Old Law” are Texas statutory provisions as
they existed prior to passage of the relevant bill by the Legislature during the 83" Legislative
Session. In the second column, “New Law” are the changes made to the-ieievant statutory
provisions by the passage of the listed bill by the Legislature during the recent session. These
statutes are currently effective or will become effective on Septembicr 1, 2013. Even if the
statute is not currently effective, the Texas Education Agency may be making efforts to
implement the statutory provisions. There are over 100 #dditional bills that made statutory
changes and that may be relevant to this case.

Defendants reserve the right to add additional spreadsheets to the record subject to the
Plaintiffs’ and Intervenors’ pleading amendments and supplemented responses to requests for
disclosures and in the event that the Legisiature makes any additional changes to the public
education system during the ongoing (special session or any others that may be called in the
future and to update General Appropriations Act information and schedules when they are

finalized.

Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

DAVID C. MATTAX
Deputy Attorney General for Defense Litigation

Cause No. D-1-GN-11-003130 Page 4 of 6
Defendants’ Advisory to the Court



JAMES “BEAU” ECCLES
Division Chief, General Litigation Division

{s/___Shelley N. Dahlberg
SHELLEY N. DAHLBERG
Assistant Attorney General
Texas Bar No. 24012491
General Litigation Division

NICHOLE BUNKER-HENDEXRSON
Assistant Attorney General

Texas Bar No. 24045580
Administrative Law Division

LINDA HALPERIN;
Assistant Attorney-General
Texas Bar No. 24030166
General Litigation Division

Texas Attorney General's Office
P. O. Bax 12548, Capitol Station
Austin, Texas 78711

Phoae: (512) 463-2121

Fax: (512) 320-0667

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of July, 2012, 1 forwarded the foregoing document to
counsel of record via email at the following addresses:

Richard E. Gray, 111
Rick.Gray@graybecker.com
Toni Hunter
Toni.Hunter@graybecker.com
GRAY & BECKER

900 West Ave.

Austin, TX 78701

Randall B. Wood
buckwood@raywoodlaw.com
Doug W. Ray
dray@raywoodlaw.com

RAY & WOOD

2700 Bee Caves Rd., Suite 200
Austin, TX 78746

Mark R. Trachtenberg
Mark.Trachtenberg@haynesboone.com
HAYNES AND BOONE, LLP

1 Houston Center

1221 McKinney Street, Suite 2100
Houston, Texas 77010

John W. Turner

John. Turner@haynesboone.com
HAYNES AND BOONE, LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219

Mexican American Legal Defense and Cducation

Fund, Inc.

David G. Hinojosa
dhinojosa@MALDEF.org
Marisa Bono
mbono@MALDEF.org
110 Broadway, Ste 300
San Antonio, TX 78205

Cause No. D-1-GN-11-003130
Defendants’ Advisory to the Court

Multicultural, Education, Training and Advocacy,
Inc.

Roger L. Rice

RlIr24@comeast.com

240A Elm St., Ste 22

Somerville, MA 02144

J. David Thompson, 111
dthompson@thompsorhorton.com
Philip Fraissinet
pfraissinet@thompsonhorton.com
THOMPSON & rHORTON LLP
Phoenix Tower, Suite 2000

3200 Southvicst Freeway
Houston,/ 7T X 77027

Holly G- Mclntush
hmcintush@thompsonhorton.com
THOMPSON & HORTON LLP
400 West 15™ Street, Suite 1430
Austin, Texas 78701

J. Christopher Diamond
christopherdiamond@yahoo.com
THE DIAMOND LAW FIRM, P.C.
17484 Northwest Freeway, Suite 150
Houston, Texas 77040

Craig T. Enoch
cenoch@enochkever.com
ENOCH KEVER PLLC
600 Congress, Suite 2800
Austin, Texas 78701

Robert A. Schulman
rschulman@slh-law.com

Joseph E. Hoffer

jhoffer@slh-law.com

Betsy Hall Bender

bbender@slh-law.com

SCHULMAN, LOPEZ & HOFFER, L.L.P.
517 Soledad Street

San Antonio, Texas 78205-1508

_/s/ Shelley N. Dahlberg
SHELLEY N. DAHLBERG
Deputy Chief — General Litigation Division
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EXHIBIT

A
CAUSE NO. D-1-GN-11-003130

TEXAS TAXPAYER & STUDENT § IN THE DISTRICT COURT OF
FAIRNESS COALITION, ef al., g

Plaintiffs, —§ TRAVIS COUNTY, TEXAS
S g
MICHAEL WILLIAMS, TEXAS -
COMMISSIONER OF EDUCATION, et.al., g 20077 JUDICIAL DISTRICT

Defendants  §

PROPOSED SCHEDULING ORDER

1. INITIAL AMENDMENT TO PLEADINGS/PARTIES

8/7/13 Parties asserting claims for affirmative relief shall amend or supplement pleadings
by this date.

9/8/13 Parties resisting claims for affirmativerelief shall amend or supplement pleadings
by this date.

2. DESIGNATION OF FACT WITNESSES FOR TRIAL

8/26/13 Plaintiffs agree to designate any fact witnesses that they may call at trial by this date.
9/16/13 Defendants agree to desigiiate any fact witnesses that they may call at trial by this
date.

3. AMENDMENT TO PLEADINGS/PARTIES

10/11/13 Parties asserting claims for affirmative relief may amend or supplement pleadings
after this date only by agreement of all parties or with leave of Court.

10/25/13 Parties resisting claims for affirmative relief may amend or supplement pleadings
afterthis date only by agreement of all parties or with leave of Court.

4. DESIGNATION OF EXPERTS
10/14/13 Any party seeking affirmative relief on any claim shall, by this date:

(1) designate experts pursuant to and in compliance with Tex. R. Civ. P. 194.2(f)
and 195;

(2) serve all other parties with expert reports, which shall include: (A) a complete
statement of the opinions the expert(s) will offer and the bases for same, (B)
a description of the compensation for the expert(s)’ work in the rehearing

Scheduling Order Page1of3
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portion of this case, (C) a list of the expert(s)’ publications for the previous
seven (7) years, and (D) a list of matters in which the expert(s) provided
deposition or trial testimony for the previous seven (7) years; and

(3) provide three dates prior to November 22, 2013, upon which each such expert
will be made available for oral deposition (deposition dates beyond November 22,
2013 may be provided by agreement of the parties or with leave of Court).

11/11/13 Any party resisting claims for affirmative relief on any claim shall, by this date:

5.

(1) designate experts pursuant to and in compliance with Tex: R. Civ. P. 194.2(f)
and 195;

(2) serve all other parties with expert reports, which shall include: (A)a complete
statement of the opinions the expert(s) will offer and the bases for same, (B)
a description of the compensation for the €xpert(s)’ work in the rehearing
portion of this case, (C) a list of the expert(s)’ publications for the previous
seven (7) years, and (D) a list of matters in which the expert(s) provided
deposition or trial testimony for the previous seven (7) years; and

(3) provide three dates prior to December 20, 2013, upon which each such expert
will be made available for oral deposition (deposition dates beyond December 20,
2013 may be provided by agreenient of the parties or with leave of Court).

The parties agree to participate in good faith negotiations regarding amended or
supplemental expert reports if the niced arises. If no agreement can be reached, the party

seeking to amend or supplement may seek leave of court.

DISCOVERY LIMITATIONS & COMPLETION DEADLINE

12/9/13 All discovery shall be completed by this date except as provided herein for

depositions of experts for parties resisting relief or as otherwise agreed by the
partics.

The parties havediot reached agreement with regard to limitations on written and oral
discovery; however, the parties are committed to negotiate in good faith to reach
mutually agreeable limitations and to notify the Court of such limitations by filing a
formal agrcement pursuant to Texas Rule of Civil Procedure 11. In the event that an
agreemert cannot be reached by the parties, the parties will submit the issue to the Court
for a final determination of appropriate limitations.

The parties will continue to abide by the Rule 11 agreement regarding Depositions and
Discovery that was entered into and filed with the Court on April 20, 2012.

6. DISPOSITIVE MOTIONS DEADLINE

12/9/13 Any dispositive motions shall be filed by this date, except that a plea to the
Jurisdiction may be filed at any time.

Scheduling Order Page2 of 3
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7. DESIGNATION OF TRIAL EXPERTS, WITNESSES, AND EXHIBITS

1/6/14 All parties shall file and serve upon each other and the Court a list of all expert
witnesses and fact witnesses who may testify at trial and all deposition designations
and exhibits that may be used at trial, as well as copies of all exhibits that may be
used at trial. Any objections and counter deposition designations thereto shall be
filed at least four days before the first day of trial.

1/13/14 All parties seeking affirmative relief shall serve upon the other parties and the
Court the anticipated sequence of witness testimony.

1/27/14 All parties resisting claims for affirmative relief shall serve'upon the other parties
and the Court the anticipated sequence of witness testimony at least seven days
prior to witness presentation, but no later than this date.

8. PRE-TRIAL HEARING

9/12/13 (Suggested date subject to the Court’s prefererice)

9. TRIAL

1/21/14

Scheduling Order Page3 of 3
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CAUSE NO. D-1-GN-11-003130

THE TEXAS TAXPAYER & STUDENT
FAIRNESS COALITION, et al;
CALHOUN COUNTY ISD, et al;
EDGEWOOD ISD, et al;

FORT BEND ISD, et al;

TEXAS CHARTER SCHOOL
ASSOCIATION, et al.

Plaintiffs

IN THE DISTRICT COURT

Intervenors

vs. 250th JUDICIAL DISTRICT
MICHAEL WILLIAMS, COMMISSIONER
OF EDUCATION, IN HIS OFFICIAL
CAPACITY; SUSAN COMBS,
TEXAS COMPTROLLER OF PUBLIC
ACCOUNTS, IN HER OFFICIAL
CAPACITY; TEXAS STATE BOARD
OF EDUCATION, the TEXAS
EDUCATION AGENCY, and the §
STATE OF TEXAS §
§

-

§
§
§
§
§
§
§
§
§
;
JOYCE COLEMAN, et al §
§
§
§
§
§
§
§
§
§
§
3

Defendants. TRAVIS COUNTY, TEXAS

DEFENDANTS’ OBJECTIONS TO SCHEDULING ORDER

TO THE HONORAZLE JOHN K. DIETZ, TRAVIS COUNTY DISTRICT COURT

Ondune 19, 2013, the Court ordered the parties to “submit a Scheduling Order addressing
deadlines for filing amended or supplemental pleadings to govern the additional trial days,
responsive pleadings, discovery, designation of experts, and any other matters the parties agree

are pertinent.” Because only the Fort Bend Independent School District Plaintiffs have amended



their petition as of this date, Defendants lack any notice, much less fair notice, of the remaining

Plaintiffs” and Intervenors’ claims going forward regarding the legislative changes to the public

education system. For this reason, Defendants object to the requirement to provide a proposed

scheduling order before each of the Plaintiffs and Intervenors file their amended or supplemental

pleadings.

Nevertheless, Defendants entered into good faith negotiations with the Plaintiffs and

Intervenors to agree upon a proposed scheduling order for the Court’s ‘consideration. Defendants

objection to the proposed scheduling order only serves to preserve-their right to have the Court

reconsider deadlines that have been agreed to in the absence of fair notice of the Plaintiffs’ and

Intervenors’ claims.

Cause No. D-1-GN-11-003130
Defendants’” Objections to Scheduling Order

Respectittily submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

DAVID C. MATTAX
Deputy Attorney General for Defense Litigation

JAMES “BEAU” ECCLES
Division Chief, General Litigation Division

{s/__Shelley N. Dahlberg
SHELLEY N. DAHLBERG
Assistant Attorney General
Texas Bar No. 24012491
General Litigation Division

NICHOLE BUNKER-HENDERSON
Assistant Attorney General

Texas Bar No. 24045580
Administrative Law Division
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LINDA HALPERN,
Assistant Attorney General
Texas Bar No. 24030166
General Litigation Division

Texas Attorney General's Office
P. O. Box 12548, Capitol Station
Austin, Texas 78711

Phone: (512) 463-2121

Fax: (512) 320-0667

Attorneys for Defendants

CERTIFICATE OF SERVICE

I hereby certify that on the 17" day of July,~2613, the foregoing document was
electronically filed and served via email on the following:

Richard E. Gray, I11 Jehn W. Tumer
Toni Hunter tlaynes and Boone, LLP
Gray & Becker 2323 Victory Avenue, Suite 700
900 West Ave. Dallas, Texas 75219
Austin, Texas 78701 John. Tumer@haynesboone.com
Rick.Gray(@graybecker.com
Toni.Hunter@graybecker.com Mexican American Legal Defense and
Richard.GraylV({@graybecker.com Education Fund, Inc.
David G. Hinojosa
Randall B. Wood Marisa Bono
Doug W. Ray 110 Broadway, Ste 300
RAY & WOOD San Antonio, Texas 78205
2700 Bee Caves Rd., Suite 200 dhinojosa@MALDEF org
Austin, Texas 78746 mbono@maldeforg
buckwood@raywoodlaw.com
drav@raywoodlaw.com Multicultural, Education, Training and
Advocacy, Inc.
Mark R. Trachtcnberg Roger L. Rice
Haynes and bpone, LLP 240A Elm St., Ste 22
1 Houston Center Somerville, MA 02144
1221 McKinney Street, Suite 2100 th24@comcast.net

Houston, Texas 77010
Mark.Trachtenbera@havnesboone.com

Cause No. D-1-GN-11-003130 Page 3 of 4
Defendants’” Objections to Scheduling Order



J. David Thompson, 111

Philip Fraissinet

Thompson & Horton LLP
Phoenix Tower, Suite 2000

3200 Southwest Freeway
Houston, Texas 77027
plraissinet@thompsonhorton.com
dthompson@thompsonhorton.com

Holly G. McIntush

400 West 15" Street, Suite 1430
Austin, Texas 78701
hmcintush@thompsonhorton.com

J. Christopher Diamond
The Diamond Law Firm, P.C.

17484 Northwest Freeway, Suite 150

Houston, Texas 77040
Craig T. Enoch
christopherdiamond@yahoo.com

Cause No. D-1-GN-11-003130

Defendants’” Objections to Scheduling Order

Enoch Kever PLLC
600 Congress, Suite 2800
Austin, Texas 78701
cenoch(@enochkever.com

Robert A. Schulman
Joseph E. Hoffer
Betsy Hall Bender

Schulman, Lopez & Hoffer,-L.L.P.

517 Soledad Street

San Antonio, Texas 78205-1508
rschulman@slh-law.eom
thoffer@slh-law.com
bbender@slh-law.com

/s/ Shelley N. Dahlberg

SHELLEY N. DAHLBERG

Deputy Chief — General Litigation Division
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