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At the pretrial conference, the Court specifically asked how many districts were still
subject to the original Senate Bill 7 hold harmless provisions. The parties agreed that the
number is between 20 and 25. The Court then talked specifically about the Supreme Court’s tax
rate gap analysis in Edgewood IV and how when making a current tax rate gap analysis it could
be “apples to apples and oranges to oranges.”

The Edgewood IV opinion made a calculation that was not made at trial to determine that
the richest districts containing 15% of the weighted students obtained an average of $28.74 per
penny of tax effort while the pocrest districts containing 15% of the weighted students obtained
an average of $26.74 per peurny of tax effort. Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d
717,731 n.12 (Tex. 1995). The Supreme Court based its calculation upon full implementation of
Senate Bill 7, whex all hold harmless districts were to be phased out. Id. Using these average
yields the Supteme Court came up with its familiar 9¢ tax rate gap between rich and poor
districts necessary to produce $3,500 in revenue per weighted student, which was an amount it
characterized as the amount necessary to get to gdk. Id.

As we now know, the hold harmless districts were never phased out. The Supreme Court
thus produced its efficiency analysis based upon a school finance system that never existed.

Because there was no evidence at trial on what tax rate would have been required for the hold

1



harmless districts to produce $3,500 per weighted student, it is unclear what the true tax rate gap
was at the time of Edgewood IV, although we know that it would have been more than 9¢.
However, we submit that this is not an important issue in order to make a comparison between
the current tax rate gap that includes hold harmless districts and the Edgewood IV tax rate gap
that didn’t.

In a later opinion specifically considering the constitutionality of these hold harmless
districts, the Court stated that “[g]iven the closeness of the decision in Edgewood IV, the Court
might well have reached a different conclusion had the ‘hold kutmless’ districts been presented
as a permanent part of the system architecture.” Neeley v. '¥. Orange-Cove Consol. Indep. Sch.
Dist., 176 S.W.3d 746, 792 (Tex. 2005) (West Orangeé-Cove II). Thus, while 9¢ understated the
true tax rate gap in the system that occurred when the Legislature continued the hold harmless
districts, the Court never approved any highet tax rate gap. When the Court finally had the
opportunity to address equity in WOC TI, ‘the structure of the system was significantly different
and thus that system and the current system cannot be compared to what the Court might have
done in Edgewood IV had it incladed hold harmless districts in its analysis.

The calculation made in Edgewood IV was utilized to reflect the system as “fully
implemented.” Edgewoud {V, 917 S.W.2d at 731 n.12. The system that currently exists is also
“fully implemented,” and although it may change in another five years as prescribed by the
current statutes; as history teaches us it very well may not. Accordingly, comparing the current
system as fully implemented, including the hold harmless districts, with the Senate Bill 7 system
as if fully implemented is as close to an “apples to apples” comparison as can be made.
Additionally, the funding systems are so different that simply adding in hold harmless to the
Edgewood IV calculation or omitting hold harmless in our current calculations will not give an

“apples to apples” comparison. The only tax gap the Supreme Court approved was a 9-cent gap
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to get to $3,500 per WADA (what was determined to be the amount necessary for a general
diffusion of knowledge) at a time when standards were lower and the student population was not
as economically disadvantaged. Further, the 9-cent gap was out of a possible $1.50 and under
today’s system, the maximum a district can tax for M&O is $1.17.
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