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STATEMENT OF THE CASE

Nature of
the Case:

This is a case in which multiple school districts, their taxpayers,
charter schools, parents and students, and businesses sued the State,
seeking declarations that various aspects of the public education
system are unconstitutional and requesting injunctive relief. The
parties asserted differing theories as to why the system is
unconstitutional. Though the theories varied, the school districts
alleged that school financing is unconstitutional because the funding
Is inadequate, unsuitable, and inequitable, and that the scheme
effectively imposes a statewide property tax in violation of the
Texas Constitution. The Taxpayer Coalition further argued
“taxpayer inequity.” The Charter Schools argued financial
inadequacy, particularly as related to facilities funding for charter
schools, and claimed equal protection violations. The Efficiency
Intervenors argued that the public education system as structured is
qualitatively inefficient because it does not provide for the general
diffusion of knowledge with little waste.

Trial Court:

Beginning in October 2012, the trial court conducted a lengthy trial
in which all parties offered extensive evidence. At the end of trial, in
February 2013, the court orally announced a ruling from the bench,
but did not enter a written final judgment. In light of the
Legislature’s 2013 amendments to portions of the Education Code,
the school districts asked and the court agreed to reopen the
evidence. A second lengthy trial was conducted in January 2014.

Trial Court
Disposition:

On August 28, 2014, the trial court ruled in favor of all school
districts on their state property tax, suitability, and adequacy claims.
The court ruled in favor of the Taxpayer Coalition, Fort Bend ISD,
and Edgewood ISD on their quantitative efficiency claims. The
court ruled against the Taxpayer Coalition on its taxpayer equity
claim. The court denied the Charter Schools’ request for declaratory
relief related to all their claims except their adequacy claim. And the
court ruled against the Efficiency Intervenors on all of their claims.

Appellate
Court:

All parties filed direct appeals to this Court. The Court noted
probable jurisdiction over the appeal.




STATEMENT OF JURISDICTION

This is a direct appeal of the trial court’s judgment in a case in which
multiple parties challenged the constitutionality of the Texas School System. On
January 23, 2015, this Court noted probable jurisdiction over all of the parties’—

including the Efficiency Intervenors’—direct appeals. See TEX. R. App. P. 57.



ISSUES PRESENTED

ISSUE ONE: Because the Texas School System fails to provide an efficient
system of public free schools providing for the general diffusion of knowledge,
It is unconstitutional.

ISSUE TWO: Because the Texas School System does not collect data on and
has not determined the cost of educating a child, the System lacks financial
accountability. It fails to show any dollar spent produces any educational
result. The System therefore fails to provide an efficient system of public free
schools for the general diffusion of knowledge and is unconstitutional.

ISSUE THREE: Because the Efficiency Intervenors prevailed or,
alternatively, significantly contributed to the trial court’s analysis of the
constitutional efficiency of the Texas School System, the trial court abused its
discretion in refusing to award them attorney’s fees.




INTRODUCTION

The Texas Legislature has the duty “to establish and make suitable provision
for the support and maintenance of an efficient system of public free schools” for
the “general diffusion of knowledge,” “essential to the preservation of the liberties
and rights of the people.” TEX. ConsT. art. VII, 8§ 1. To meet this duty, the
Legislature has created a system of school districts for delivery of the general
diffusion of knowledge. As currently structured the Texas School System (“the
System™) —a centrally controlled system riddled with state-imposed mandates—
fails this constitutional mandate.’

This Court has consistently said that the term “efficient,” in the context of
assessing whether the System meets constitutionally required standards, means
productive of results with little waste.® There can be no serious dispute that the
System is constitutionally inefficient. The Court need look only so far as the

history of Texas school finance litigation. Routinely, the System, via the school

% For ease of reference, in its brief the Efficiency Intervenors refer to the parties in the short form
as stated in pages ii-v in the Identity of Parties and Counsel section.

% As stated in Edgewood Indep. Sch. Dist. v. Kirby (Edgewood 1), “efficient’ conveys the
meaning of effective or productive of results and connotes the use of resources so as to produce
results with little waste; this meaning does not appear to have changed over time.” 777 S.W.2d
391, 395 (Tex. 1989).
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districts, essentially sues itself over the amount and allocation of its funding.” And
economists uniformly decry litigation costs as unproductive. Texas’s entire tort-
reform movement is predicated on this economic principle that litigation costs are
unproductive. In addition, school finance litigation routinely requires Texas
taxpayers to double-pay millions in legal fees (paying both the State lawyers and
school district lawyers)—and as between these groups, the trial court’s award of
attorney’s fees only substitutes charges against one bucket of tax revenue for
charges against another bucket of tax revenue. It is with no sense of irony that one
of the school district lawyers opened the trial with the statement: “I’m sorry we
have to be back here, but I think this is, for whatever reason, a necessary part of the
process in Texas.””

Yet history shows these lawsuits never once litigated the foundational cause
of Texas’s broken System—the structural inefficiency of the System (what this

1,6

Court has previously referred to as “qualitative efficiency,”” as opposed to

* These cases are: Edgewood Indep. Sch. Dist. v. Kirby (Edgewood 1), 777 S.W.2d 391 (Tex.
1989); Edgewood Indep. Sch. Dist. v. Kirby (Edgewood II), 804 S.W.2d 491 (Tex. 1991);
Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist. (Edgewood I1I), 826
S.W.2d 489 (Tex. 1992); Edgewood Indep. Sch. Dist. v. Meno (Edgewood 1V), 917 S\W.2d 717
(Tex. 1995); W. Orange-Cove Consol. Indep. Sch. Dist. v. Alanis (W. Orange-Cove 1), 107
S.W.3d 558 (Tex. 2003); Neely v. W. Orange-Cove Indep. Sch. Dist. (W. Orange-Cove Il), 176
S.W.3d 746 (Tex. 2005).

® 2RR423.

® Throughout this draft, the Efficiency Intervenors use the terms “qualitative efficiency” and
“structural efficiency” interchangeably. As the Court has previously explained, these terms refer
to the broader structural design and statutory controls of the Texas School System rather than
just to the financial component of the system. W. Orange-Cove |1, 176 S.W.3d at 753; Edgewood
IV, 917 S.W.2d at 729.

2



“financial efficiency”). The System has only fought itself over amount and
allocation of taxpayer dollars. And to this day, and despite taxpayers being called
on to put tens of billions of dollars more into the System, virtually no educational
Improvement has occurred.

This is because, as this Court has emphasized again and again, lack of
efficiency is not just a problem of underfunding or financial misallocation. It is
instead a problem with the System’s fundamental structure. And the Court has
invited a challenge to this structural inefficiency.” The Efficiency Intervenors
accept the Court’s invitation.

Efficiency Intervenors are Texas parents, school-age children, and
employers represented by the Texas Association of Business. They are Texas’s
educational consumers. These educational consumers represent the parties with the
constitutional “right” to receive a general diffusion of knowledge (unlike school
districts, which have instead a constitutional obligation to provide for the general
diffusion of knowledge). While the school district parties only attack the System’s

funding amount and allocation, the Efficiency Intervenors attack not only the

" In Edgewood I11, for example, the Court stated: “We are constrained by the arguments raised by
the parties to address only issues of school finance. We have not been called upon to consider,
for example, the improvements in education, which could be realized by eliminating gross
wastes in the bureaucratic administration of the system.” 826 S.W.2d at 524.

3



funding formulae that contribute to constitutional inefficiency, but also attack the
System’s constitutionally inefficient structure as a whole.®

The parties sharply disagreed at trial whether public education funding and
financial allocations impair constitutional efficiency, but both the State and school
districts must concede that the System’s current structure encourages litigation,
substantially wastes taxpayer dollars, and to the main point, is not productive of
results with little waste. The Efficiency Intervenors conclusively proved at trial
that it is the very structure of the System that causes constitutional inefficiency
such that the System fails to provide for the general diffusion of knowledge.
Specifically, it is the System’s bureaucratic, monopolized statutory scheme, riddled
with state-imposed mandates, unnecessary and unproductive labor laws, arbitrary

and outdated formulas, and excessive regulations that imposes waste and impairs

® This Court explained in Edgewood IV that “[w]hile we considered the financial component of
efficiency to be implicit in the Constitution's mandate, the qualitative component is explicit.”
917 S.W.2d at 729 (emphasis added). Edgewood IV also drew the critical distinction between
equity and efficiency:

The district court viewed efficiency as synonymous with equity, meaning that
districts must have substantially equal revenue for substantially equal tax effort at
all levels of funding. This interpretation ignores our holding in Edgewood I1 that
unequalized local supplementation is not constitutionally prohibited. The effect of
this “equity at all levels” theory of efficiency is to “level-down” the quality of our
public school system, a consequence which is universally regarded as undesirable
from an educational perspective. Under this theory, it would be constitutional for
the Legislature to limit all districts to a funding level of $500 per student as long
as there was equal access to this $500 per student, even if $3500 per student were
required for a general diffusion of knowledge. Neither the Constitution nor our
previous Edgewood decisions warrant such an interpretation. Rather, the question
before us is whether the financing system established by Senate Bill 7 meets the
financial and qualitative standards of article VI, section 1.

Id. at 730.



the System’s ability to produce a general diffusion of knowledge. The problem is
structural, not just funding and allocation.

Despite the fact that the evidence proved the System is constitutionally
inefficient because it is highly wasteful and unproductive of educational results,
and despite that the trial court’s findings of fact and conclusions of law support the
Efficiency Intervenors’ claims, the trial court rendered judgment against them. The
court reasoned that the relief the Efficiency Intervenors requested is akin to a
political question rather than a request for constitutional relief. In stark contrast,
the trial court rendered judgment for the School District plaintiffs and Charter
School intervenors on most of their funding claims. The trial court apparently
believes the System’s financial litigation is of constitutional concern to the courts,
but the education consumers’ litigation over the structural inefficiency of the
System is only for the politicians. The trial court erred: this Court has made clear it
Is proper for the judiciary to decide issues of qualitative efficiency.

But even if the Court ultimately disagrees that the System is unconstitutional
because it is qualitatively inefficient, the Court may still bring order to the cycle of
fruitless litigation over funding by requiring school district litigants to do the
obvious: offer some evidence demonstrating that it is because of funding
inadequacy that the System is unable to produce the general diffusion of
knowledge with little waste. In other words, school districts should be required to

tie any particular dollar of expense to student achievement. But currently, one
5



significant cause of the System’s inability to provide for the general diffusion of
knowledge is that it has neither studied nor determined the cost to educate a child.
Though asked, no district superintendent, state employee, or expert could answer
the question: “How much money does it take to educate a child?” And the
evidence showed that irrespective of the level of funding, some schools produced
good educational results while other schools failed. It is remarkable that within the
same school districts, there is great disparity of funding between schools, yet there
are still below-average funded schools that produced good educational results and
above-average funded schools that failed to produce good educational results. This
information has been and continues to be uncollected because the State does not
want to know that number for fear the cost of education is greater than the amount
provided, and the school districts do not want to know that number for fear the cost
of education is less than the local level demands.

The Efficiency Intervenors request the Court conclude:

(1) The System is unconstitutional because it fails to provide an efficient

system of public free schools for the general diffusion of knowledge.
The System is not productive of results with little waste.

(2) The System is unconstitutional because it encourages self-litigation to
reallocate funding and it fails to tie any funding to any educational
results. This failure imposes unproductive costs, and thus fails to
provide an efficient system of public free schools for the general
diffusion of knowledge.



(3) The Efficiency Intervenors are prevailing parties or, alternatively, they
significantly contributed to the analysis of Texas’s constitutional
command for an efficient system of public free schools for the general
diffusion of knowledge. The trial court abused its discretion by
refusing to award their reasonable and necessary attorney’s fees
proven at trial.

STATEMENT OF FACTS

Texas courts have become accustomed to a peculiar tradition: as a matter of
course, the System essentially sues itself every few years for more, and
reallocation of, money.® Such is this case.’® While some school districts
complained about an inequitable distribution of funds, all of the school districts
complained they did not have enough money to meet the System’s standards for
student testing and graduation that had been heightened by the Texas Legislature
during the 2011 Legislative session."*

The Efficiency Intervenors intervened, also challenging the constitutionality
of the System, but not predicated on a demand for, or reallocation of, money. The
Efficiency Intervenors contend the unconstitutionality of the System is tied not to
just a funding problem, but to the System’s structure.’® It is funded through

arbitrary and outdated funding formulas (in particular the cost of education index

% See Footnote 4.

1% Though charter schools intervened and other groups, ostensibly composed of school districts,
taxpayers, and some parents, sued as plaintiffs, none asserted any claims other than a demand for
more money and reallocation of funding. Because these parties’ complaints are essentially
aligned with the school districts” claims, the Efficiency Intervenors address the school districts’
claims.

! 1CRS5, 1CR26, 1CR48, 1CR69.

12 1CR1109.



(CEIl) and it is riddled with statutory and regulatory mandates that hinder the
System’s ability to produce educational results with little waste.** Among other
things, the System establishes school districts as near monopolies, which by nature
are inefficient. It imposes employment regulatory burdens that discourage firing
bad teachers and hiring and retaining better teachers. And it imposes a statutory
cap on the number of charter schools, which provide both competition for, and an
economical alternative to, the System.* Finally, the System does not collect or
analyze data for the purpose of determining whether any dollar spent produces any
educational result. The System provides no information demonstrating any
relationship between the amount the System’s school districts are provided to
spend and the amount actually required to provide for a general diffusion of
knowledge.”

After months of discovery, trial began in October 2012 and lasted 45 days.
At the conclusion of trial, the court orally announced its rulings.*® The court found
for the school districts on virtually all of their claims, centered around the

conclusions that the State does not adequately fund the System to accomplish a

13 1CR1109.
14 1CR1109.
15 1CR1109.

1% The trial court view of the case was rather simple. It declared that because it found the funding
was unconstitutional in 2005, even though its ruling was reversed by this Court at that time, now
there are more students are in the system today, and therefore because the Legislature cut
funding in the 2011 legislative session, the school funding must be unconstitutional now. See
45RR172-75.

8



general diffusion of knowledge; the school finance system is financially
inefficient; the System is unsuitable for low-income students and English language
learners; and the System creates an unconstitutional statewide property tax.'” But
even though the trial court agreed that the System is inefficient and does not
provide for the general diffusion of knowledge, the court denied all relief to the
Efficiency Intervenors, citing their issues as ones to be decided by the Legislature,
not by the courts.® This was in spite of the fact that this Court has identified
qualitative efficiency as an “explicit” constitutional requirement and financing as
only an “implicit” requirement. Further, the trial court ignored that the Efficiency
Intervenors’ attack on the broader structure of the public free school system
included facets of the System’s financing.

The trial court requested proposed findings of fact and conclusions of law
from the parties and indicated it would render a written final judgment.’® But
before the trial court rendered that judgment, the 83rd Legislature increased and
reallocated education funding and lowered testing requirements. The Legislature
specifically (1) appropriated $3.4 billion additional dollars for education funding,

(2) changed funding allocations among the school districts, and (3) reduced both

17 4CR98: 12CR188.
18 12CR18S8.
19 46RR30-47.



the rigor and number of student tests, as well as graduation requirements.? In light
of these legislative changes, over objections of the Efficiency Intervenors and the
State, the trial court reopened the evidence.?! The parties conducted additional
discovery, followed by an additional 11 days of trial testimony.

Ultimately, on August 28, 2014, the trial court rendered a written judgment
that mostly tracked its previous oral ruling.* After extensively collaborating, ex
parte, with the System’s school districts, the trial court entered lengthy findings of
fact and conclusions of law.?® The findings of fact, based on the evidence, support
a judgment that the System fails to provide a system of public free schools that
produces a general diffusion of knowledge with little waste.? But though the trial
court found the System is not providing a general diffusion of knowledge and is
therefore unconstitutional, it parsed its judgment—holding that the State has to
provide more to, and reallocate money among, the school districts, yet refusing to
declare the System structurally inefficient on grounds that this is a political

question (while also declining to dismiss the Efficiency Intervenors’ claims on

2 see Act of June 14, 2013 (General Appropriations Bill — Senate Bill 1), 83d Leg., R.S., ch.
1411; Act of June 10, 2013 (House Bill 5), 83d Leg., R.S. ch. 211; Act of June 14, 2013 (House
Bill 866), 83d Leg., R.S. ch. 1267; Act of June 14, 2013 (Senate Bill 2), 83d Leg., R.S. ch. 1140;
Act of June 14, 2013 (House Bill 1025), 83d Leg., R.S. ch. 836; Act of June 14, 2013 (Senate
Bill 758), 83d Leg., R.S. ch. 758.

21 5CR349.

?2 12CR188; 4CR98.
23 12CR209-591.

% See FOF 126-208.
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political question grounds, as urged by some of the school districts).”> Thus the
Court rendered judgment for the school districts and rendered judgment in favor of
the State against the Efficiency Intervenors.?

SUMMARY OF THE ARGUMENT

The Texas Constitution guarantees an efficient system of public free schools
for the general diffusion of knowledge. TEX. CoNsT. art. VII, § 1. In line with this
mandate, the Court has defined “efficient” as “producing results with little
waste.”?” And throughout the decades of school finance litigation, this Court has
reminded litigants that, under the Texas Constitution, the Texas Legislature is
explicitly required to provide an efficient school system. It is only because lack of
funding may lead to an unconstitutionally inefficient system that funding is even in
the discussion.?® Routinely the school districts have sued the State over demands
for more, or reallocation of, money.?® And this Court, routinely being presented
only with what is essentially the System’s self-litigation, has had to admonish that
it is the very structure of the education system that is broken—something that
pouring more money into cannot fix—without being able to reach the question

directly.

% 12CR188.

%6 12CR188; 12CR299; see FOF 126-208.
%" Edgewood I, 777 S.W.2d at 395.

28 See Footnote 4.

2 d.
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Nonetheless, school finance litigation continues.® In each case, the school
districts sing the same song—Dbecause they do not receive enough money (or the
money is not equitably distributed), they are unable to produce results, which they
define as meeting state education standards.*’ In short, the System’s school
districts redefine “efficient system of public free schools” as “efficient system of
school finance,” under which they need only show that current funding is not
producing results—but need not question whether the System is structurally
inefficient.* Unstated in their case is that they must ask the Court to presume that
because the System is unproductive of results, the lack of adequate funding is the
sole reason.

Predictably, in light of the school districts’ focus on money, when this Court
has declared the System unconstitutional (or even when there is a threat of the trial
court declaring the System unconstitutional), the Legislature has appropriated more
money, reallocated existing appropriations, or lowered testing standards so that the
amounts appropriated, arguably, become sufficient to produce “results.”*® In the
past, the Court’s inability to reach the “explicit” constitutional structural efficiency
directive has deprived it of the opportunity to measure whether the Legislature has

failed to establish an efficient system of public free schools. Its decisions under the

%0 See id.

4.

2 1d.

%3 See Footnote 20.
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“finance system” question have merely pushed funding and testing levers up and
down. But the Legislature has not established a constitutionally efficient System
and, as a result, the litigation cycle has continued, which compounds the
unconstitutional inefficiency of the System because Texas taxpayers fund litigation
rather than education.

Following the school finance litigation tradition, the school districts in this
case argued—and the trial court found—that the school finance system is not
funded adequately or equitably. And the school districts argued—and the trial
court again found—that the education system does not provide for a general
diffusion of knowledge, i.e. is not productive of results. But the trial court once
more missed the mark. The System is not necessarily unconstitutionally inefficient
because of funding. Instead, it is unconstitutionally inefficient because it fails to
produce a general diffusion of knowledge with little waste. While inadequate
funding could be part of that equation, to prevail solely on lack of funding, the
school districts must first establish that their expenditures are not wasteful.
Otherwise, the System’s funding could not be so inadequate as be
unconstitutionally inefficient for the provision of the general diffusion of
knowledge.

It is not funding inadequacy, but the System’s structure as a whole that is
unconstitutionally inefficient. It is wasteful and unproductive of results, and as

long as the System continues as structured, it can and will never be constitutionally
13



efficient. This is the crux of the Efficiency Intervenors’ claim. And the evidence at
trial proved that claim: the reason why the System cannot provide for an efficient
system of public free schools for the general diffusion of knowledge is because the
System designed by the Legislature is inherently inefficient. The Legislature has
created a monopoly.® It has imposed mandates that impair, rather than promote,
the general diffusion of knowledge. And when challenged for more money, the
Legislature has both added more money and cut educational standards, neither of
which has produced educational results with little waste under any reasonable
measure. Rather those efforts contribute to inefficiency. When the Legislature
appropriates more money or tweaks funding formulas, the System only spends
more money. Yet decade after decade of experience has shown the money has not
measurably changed educational results.®® Indeed, it is impossible to know whether
the amounts appropriated for the System are adequate because the System has

never calculated the actual cost of educating a child, let alone determined whether

% The concept of monopoly and monopsony were used in the trial. For purposes here, those
terms are interchangeable. See 37RR80-87; 30RR23-27; 26RR240-45; 24 RR63-67; Ex.8138;
Ex.8140.

% Ex.1139. In its Findings of Fact and Conclusions of Law, the trial court found that “the Texas
educational system has fallen short of accomplishing a general diffusion of knowledge.”
12CR207, see FOF 126-208; 7RR74; Ex.1001, Ex.8001; 37RR23-63; 38RR140-47; 23RR 94-97,
143-44; Ex.5670; Ex.1013; Ex.3198, p.247; Ex.3199, p.196; Ex.3201, p.240; Ex.3200, p.283;
Ex.3202, p.271; Ex.3203, p.304-05; Ex.3204, p.254-55; Ex.3205, p.52-53; Ex.3206, p.58;
Ex.3207, p.69; Ex.3208, p.198; Ex.3209, p.263; Ex.6334, p.92; Ex.6335, p.86-87; EX.6336, p.22;
Ex.6337, p.257-58; Ex.6339, p.96; Ex.6340, p.115; Ex.6341, p.54; Ex.6342, p.204; EX.6343,
p.81; Ex.6344, p.82-83; Ex.6345, p.58; Ex.3226, p.27; EX.3227, p.174; Ex.5614, p.175; Ex.5615,
p.57; Ex.8073; Ex.8011; 41RR79-94.
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the funds currently being expended are being expended efficiently—i.e. productive
of results with little waste.*®

The Efficiency Intervenors request that the Court reverse the trial court’s
judgment and render judgment for the Efficiency Intervenors on their qualitative
efficiency claim. The Efficiency Intervenors additionally request rendition
awarding their attorney’s fees because they were a prevailing party or, at a
minimum, they significantly contributed to the courts’ analysis of the constitutional
inefficiency of the System.

ARGUMENT

ISSUE ONE: Because the Texas School System fails to provide an
efficient system of public free schools for the general diffusion of
knowledge, it is unconstitutional.

The Texas Constitution provides: “A general diffusion of knowledge being
essential to the preservation of the liberties and rights of the people, it shall be the
duty of the Legislature of the State to establish and make suitable provision for the
support and maintenance of an efficient system of public free schools.” TEX.
ConsT. art. VII, § 1. This Court has admonished that to be constitutionally sound,
the public free school system must be productive of results with little waste—it
must be efficient. Edgewood I, 777 S.W.2d at 395; Edgewood IV, 917 S.W.2d at

729; W. Orange-Cove Il, 176 S.W.3d at 793.

% gee Footnote 4.
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All school district plaintiffs and intervenors, and ultimately the trial court,
agreed that the System is not productive of results.’” Even the State’s experts
called Texas’s graduation rates—which are undisputedly a major component of
whether the System is producing results—a “disaster.”*® Where the parties
disagreed, however, is whether more money, regardless of waste, is all it takes for
the System to be constitutionally sound.*® The school districts claimed inadequacy
of the amount (and allocation) of money.*® The crux of their argument is simple: if
the Legislature would only appropriate more money for public education, or
distribute it more fairly, then they would be able to produce results. Yet for years,
following each school finance suit, the Legislature has appropriated more or
reallocated money, lowered testing standards and graduation requirements, or
both.** But it has never been enough. These suits have recurred routinely. Without
changing the System’s structure, the suits will recur unabated.*?

Now the Efficiency Intervenors add a new and different voice to the debate.

They have brought the challenge this Court has invited.” See W. Orange-Cove II,

37 See Footnote 35.

% 26RR160; see also 12CR299, FOF 207; 12CR277-300.
% 1CR5, 26, 48, 69, 119.

0 1CRS5, 26, 48, 69.

* See Footnote 4.

*2 In Edgewood IlI, Justice Cornyn aptly quoted from Charles Dickens’ “Bleak House™:
“Jarndyce and Jarndyce drones on. This scarecrow of a suit has, in course of time, gotten so
complicated that no man alive knows what it means.” 826 S.W.2d at 526 n.1 (Cornyn, J.,
concurring and dissenting).

3 1CR1109.
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176 S.W.3d at 754, 790, 793; Edgewood Ill, 826 S.W.2d at 524. The Efficiency
Intervenors urge the Court to look behind the funding fagade. The Efficiency
Intervenors proved at trial that, because of its structure, the System fails to produce
results with little waste.** Adding more money and only fine-tuning the System has
produced no measurable results. Structural redesign by the Legislature is
constitutionally required.*

True, this Court’s role, as the judiciary, is not to decide the System design.
See Molinet v. Kimbrell, 356 S.W.3d 407, 414 (Tex. 2011); THE FEDERALIST No.
78, at 466 (Alexander Hamilton) (Clinton Rossiter ed., 1961). But it can strike
down statutes and regulations that cause unconstitutional inefficiency, and it can
strike down the current System in the whole as unconstitutionally inefficient and
direct the Legislature to return to the drawing table. See W. Orange-Cove I, 107
S.W.3d at 582; Edgewood 1V, 917 S.W.2d at 726; Edgewood I, 777 S.W.2d at 399.

That is the relief the Efficiency Intervenors request.

A. This Court has repeatedly suggested that it would address whether the
Texas School System is structurally inefficient, if a party raised that
challenge.

The stated purpose of Texas Constitution, Article VI is the “preservation of
the liberties and rights of the people” of Texas. TEX. CONsT. art. VI, § 1. Because

a “general diffusion of knowledge” was deemed essential to that ultimate goal, the

%4 5ee Footnote 35.
45EX.l; Ex.3145; Ex.1341; 36RR27-102; Ex. 1031; 37RR10-78; Ex.8068; Ex.8069; 39RR9-54.
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founders drafted the constitutional language that requires the Legislature to “make
suitable provisions for the support and maintenance of an efficient system of public
free schools.” Id.

For years, the System has self-litigated the meaning of this provision.“® Until
now, the litigation has solely focused on whether the System’s financing is so
inadequate as to be unconstitutionally inefficient, not whether the System’s
structure is unconstitutionally inefficient.*” But this Court has wisely and
consistently stated “‘efficient’ conveys the meaning of productive results and
connotes the use of resources so as to produce results with little waste.” See, e.g.,
W. Orange-Cove Il, 176 S.W.3d at 752-53; Edgewood I, 777 S.W.2d at 395. And
the Court has also consistently called for debate on the true constitutional
mandate—that is, whether the System, as designed, produces results with little
waste:

o Edgewood I: The Court stated that “efficient” does not just mean

equity. Instead, “‘[e]fficient” conveys the meaning of effective or

productive of results and connotes the use of resources so as to
produce results with little waste.” 777 S.W.2d at 395 (emphasis

added).

o Edgewood I11: Once again calling for structural change, the Court
stated: “In Edgewood I, we stressed, ‘the system itself must be
changed.” ... As long as our public school system consists of

variations on the same theme, the problems inherent in the system

%6 See Footnote 4.

" This is not surprising, for until now only the school districts brought suit, and their interests
are not aligned with the actual consumers of education. The school districts enjoy the monopoly,
and thus their interest is to claim more money, not to demand constitutional efficiency.
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cannot be expected to suddenly vanish.” 826 S.W.2d at 524. The
Court went on to explain, “We are constrained by the arguments
raised by the parties to address only issues of school finance. We
have not been called upon to consider, for example, the improvements
In education, which could be realized by eliminating gross wastes in
the bureaucratic administration of the system. The Legislature is not
so restricted.” Id. (emphasis added).

Edgewood IV: The Court stated that qualitative efficiency is explicitly
demanded by the Constitution: “While we considered the financial
component of efficiency to be implicit in the Constitution’s mandate,
the qualitative component is explicit.” 917 S.W.2d at 729 (emphasis
added). The Court reiterated that although previous rulings focused on
equity, the Constitutional standard is higher: “[A]t the time
Edgewood | was decided, we did not then decide whether the State
had satisfied its constitutional duty to suitably provide for a general
diffusion of knowledge. We focused instead on the meaning of
financial efficiency.” Id.

West Orange-Cove Il: Delivering the strongest call for an opportunity
to evaluate structural efficiency, the Court stated: “Efficiency
implicates funding access issues, but it is certainly not limited to those
Issues.” 176 S.W.3d at 793. Alluding to the risk of perpetual litigation
without real structural reform, the Court recognized that “[p]ouring
more money into the system may forestall those challenges, but only
for a time. They will repeat until the system is overhauled.” Id. at 754.
The Court referred to deep divisions in drafting of the Constitution:
“The delegates to the Constitutional Convention of 1875 were deeply
divided over how best to provide for a general diffusion of
knowledge, finally adopting article VII, section 1 by a vote of 55 to
25. No subject was more controversial or more extensively debated.”
Id. at 785. The Court agreed with the State regarding the focus on
results: “The State defendants contend that the district court focused
too much on ‘inputs’ to the public education system—that is,
available resources. They argue that whether a general diffusion of
knowledge has been accomplished depends entirely on ‘outputs’—the
results of the educational process measured in student achievement.
We agree that the constitutional standard is plainly result-oriented.”
Id. at 788.
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And the Court noted that reform is required to fulfill the constitutional
standards: “There is substantial evidence, which again the district
court credited, that the public education system has reached the point
where continued improvement will not be possible absent significant
change, whether that change take the form of increased funding,
improved efficiencies, or better methods of education.” Id. at 790
(emphasis added).

The System’s recurring self-litigation over funding will never end unless this Court
accepts the opportunity to rule on the “explicit” constitutional structural efficiency
command and examines the underlying design, which violates the constitutional
mandate to provide for an efficient system of public free schools for the general

diffusion of knowledge with little waste. Edgewood 1V, 917 S.W.2d at 729.

B. The Texas School System is unconstitutionally inefficient and fails to
provide for the general diffusion of knowledge because of bureaucratic
mandates and insulation from competition.

The System’s structure is wasteful and deprives Texas schoolchildren of a

constitutionally required general diffusion of knowledge.*®

1. Despite massive increases in funding to the System over the years,
there has been no improvement in educational achievement.*

It was undisputed at trial that, over the years, the State has infused massive

increases in public dollars into the System.”® And it is equally undisputed that

“® Ex.1013; Ex.1017; 37RR10-78; Ex.1341; 36RR27-102; Ex.1001; Ex.8001; 37RR16-89; EX.7;
Ex.8145.

9 It was with no sense of irony that the trial court (the same as in W. Orange-Cove I1) began its
ruling with a statement that it had declared school funding inadequate in 2005, which this Court
reversed, and that because there are now more kids in the system, the funding must now truly be
inadequate. See 45RR172-75.

0 Ex.1139, p.2.
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those increases in funding have led to no improvement in educational
achievement.” Though the State has repeatedly tweaked the System, there has
been no measurable success.

The reason for this is, as the Court has supposed, that money is not
necessarily the only problem. W. Orange-Cove Il, 176 S.W.3d at 754. The System,
by its self-litigation, always asks the courts to focus only on funding amounts and
allocation. But rather than considering only the amount of money spent, the inquiry
should be whether the System’s structure is productive of educational results for
Texas schoolchildren with little waste. As one of the Efficiency Intervenors’
experts testified, the amount of money alone does not prove educational efficiency,
but rather it is the results of the education program that determine its efficiency.>
And for there to be improvement, there must be levels of flexibility, which the
System resists.>*

2. The System’s bureaucracy imposes constitutional inefficiency.

The top-down bureaucratic nature of the System imposes inefficiency.> As
was shown at trial, the System exercises excessive statewide controls that stymie

|56

any System innovation at the local level.”® While school districts could accomplish

%1 See Footnote 35.

*2 FOF 298, 300-04, 308.

%3 37RR24.

> Ex.1341; 36RR27-102; Ex.1013; 37RR10-78.
% Ex.1341; Ex.1013.

%% Ex.1: Ex.8145; Ex.1341; Ex.1013; see generally, TEx. EDUC. CODE Chapter 21.
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some minor innovations under the System’s current regulatory structure, the
regulatory structure prevents school districts from accomplishing any major
innovation.>” The current rules under which the System operates appear to assume
that there is one best way to teach students and mandate that all school districts use
this method.*®

State-imposed mandates prevent experimentation with new methods of
instruction and learning that might be more effective.”® The evidence at trial
established many examples of state mandates that waste resources, leading to

failure to efficiently produce a general diffusion of knowledge.®

a. Several provisions of the Texas Education Code, Chapter
21, cause inefficiency.

Texas Education Code, Chapter 21 governs public school educators. As
written, it protects adults at the expense of students and labor at the expense of
cost-effective production of educational results.®* No profession in Texas is
afforded the same level of labor protection.®” The chapter impedes efficient hiring

and compensation decisions.® It hinders removing poor-performing teachers and

" Ex.1341; 36RR27-102; Ex.1013; 37RR10-78; Ex.1; Ex.8145; 8RR146-47; 19RR216-17;
20RR108-12; 6RR39-48.

%8 |d.
9.
%0 4.

o1 Ex.5630, p.441; Ex.3204, p.227-29, 231, 233; Ex.1013; 37RR10-78; Ex.1341; 3RR205-16;
Ex.3207, p.189-90; Ex.5630, p.430; Ex.1001; Ex.8001; 37RR16-89.

%2 Ex.5630, p.44-445,
%3 390RR132-56; 8RR146-67; 19RR203-07; 19RR216-21: Ex.1341: Ex.1013.
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rewarding effective teachers.®® And it burdens the System with inefficient rules and
regulations in dealing with personnel.®> The uncontroverted evidence at trial
showed that Chapter 21 drives millions of dollars in waste every year. Some

examples of the inefficiencies in Chapter 21 are:

— The minimum teacher salary schedule:

The System’s minimum salary schedule and mandated teacher salary grants
set the standard for paying teachers based primarily on tenure, dictating across-the-
board pay raises irrespective of merit.®® Tex. Ebuc. Cobe § 21.402. This causes
huge inefficiencies in the System, as payroll is the largest single factor in school
budgets.®” The System directs, primarily, that Texas teachers be paid based on their
years of experience.®® 1d. Thus the effectiveness of the teacher in the classroom
takes back seat to a teacher’s longevity in the job. Consequently, teachers who are
ineffective teachers, but effective at keeping their jobs, are paid the same as
similarly tenured but effective classroom teachers.® It should go without saying

that efficiency requires that educators, as in every other profession, be

%4 37RR65-89; 3RR205-16; 4RR130-41; 5RR72-83; 20RR108-12: 24RR218-21.

% Ex.5630, p.441; Ex.3204, p.227-29, 231, 233; Ex.1013; 37RR10-78; Ex.1341; 3RR205-16;
Ex.3207, p.189-90; Ex.5630, p.430; Ex.1001; Ex.8001; 37RR16-89.

% Ex.5630, p.437-41.

%" Ex.5630, p.452; 5RR72; 11RR86; 8RR146; 6RR127; 3RR205.
% 3RR205; 4RR137; 5RR74; 1RR87; 8RR79; 12RR37; 20RR127.
% Ex.1013; Ex.1341.
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compensated based on need, performance, and productivity.”” In an efficient
system, labor decisions would be made based on keeping quality teachers in the
classroom for students.”

In short, the minimum salary schedule has a negative influence on
productivity by providing disincentives to high-performing teachers, which
contributes to the best teachers leaving after three or four years and causing
overpayment to long-serving teachers who are no longer performing well.”” The
evidence at trial showed:

o Length of teacher service after the first five years does not correlate
with additional student achievement, yet Texas teachers are paid
based on years of service, not student achievement.”

o The System pays poor and mediocre teachers the same as good
teachers who have the same tenure.” The System’s design promotes
teacher job guarantee rather than student achievement.”

o The System does not measure teacher performance. It also does not
require that pay be based on performance.”

o Education achievement would improve if teachers were rewarded for
performance, rather than tenure and degree levels.”

d.

" Ex.1013; 29RR132-56; Ex.3024, p.221.

2 1d.

® Ex.3207, p.191; Ex.1001; Ex.8001; 37RR16-89.

4 3RR205; 4RR137; 5RR74; 1RR87; 8RR79; 12RR37; 20RR127.

®Ex.1341; Ex.1013.

76 3RR205; 4RR137; 5RR74; 1RR87; 8RR79; 12RR37; 20RR127.

" 19RR67; Ex.5630, p.440; Ex.1001; Ex.8001; 37RR16-89; Ex.1341; Ex.1013; Ex.5400.
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o With a one-time replacement of the bottom performing five to eight
percent of teachers with merely average teachers, and by paying
attention after the first year to recruiting and retaining average or
better teachers, Texas educational achievement would dramatically
improve.”

o Low-income students and parents are the most ill-served by the
current System because they receive the worst teachers and education
in general.”

o The absence of competition for teachers keeps teacher pay lower than
it would be in a more competitive market.®

o The System imposes significant expenses on personnel matters that
make no difference to educational outcomes, including the extensive,
lengthy hearings and legal fees required before a teacher can be

terminated.®* See Tex. Epuc. CobE §§ 21.207, .209, .251-.259, .301-
.3041, .307.

— The teacher certification process set forth in Chapter 21 makes the System
inefficient and unproductive:

Chapter 21 establishes strict certification requirements, which restrict access
to the teacher profession, unrelated to the interests of the students. TEX. Ebuc.
CoDE 88 21.031-.61. The state-mandated teacher certification requirements are not
constitutionally efficient.®

No scholarly study was offered in this case to show that certified teachers

are more effective or produce better student achievement than noncertified

'8 37RR74-78.

¥ Ex.8068; Ex.8069; Ex.4000, p.1-2.

8 Ex.1122, p.5.

8 4.

82 Ex.1341; Ex.5630, p.436; Ex.3204, p.249-50; Ex.1122, p.6.

25



teachers.®® Indeed, the evidence at trial showed that individuals hired through
Teach for America, who are not certified teachers, produce student achievement as
good (or better) than certified teachers.® Ironically, the Texas Education Code
requires school districts to notify parents of a teacher that is not certified, but it has
no requirement to report if a teacher is not effective. Id. § 21.057. In fact, teacher

evaluations are deemed confidential. Id. § 21.355.

— The teacher appraisal process is inefficient because the process is
inherently flawed:

The evidence at trial showed that under the current teacher appraisal rules
(in Chapter 21, Subchapter H), more than 98 percent of teachers are supposedly
proficient, even in schools where students are not learning.®® Further, the evidence
showed that while the System spends a significant amount of time and money
conducting teacher appraisals each year, student educational improvement is not
part of those evaluations.®® Absent tying teacher performance to the teacher’s
student academic achievement, the appraisals are meaningless and irrelevant.®’
Strangely, unlike the irrelevant matter of “certification,” the System prohibits

parents from being apprised of a teacher’s actual performance evaluation.®® The

8 Ex.5630, p.436.

#1d.

% Ex.1013; 26RR249-50.
% Ex.5630, p.303-13.

8" Ex.1013; 26RR249-50.
8 Ex.5630, p.411.
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System intentionally deprives parents of critical information necessary for them to
determine who should teach their child. The System mandates appraisal measures
that are unconstitutionally inefficient because they do not produce educational
results with little waste.®

The inefficiencies inherent in Chapter 21 drive waste and prevent the general
diffusion of knowledge at the most fundamental level. As many witnesses testified,
the most critical factor affecting student performance and achievement is teacher
quality.®® And as several witnesses also testified, a year with a bad teacher can be
devastating and can hinder a child’s development, and the best way to improve
student performance is to improve the performance of teachers and attract and
retain quality teachers.®® The Court should, because of these provisions, declare the
System unconstitutional for failing to produce a general diffusion of knowledge

with little waste.

b.  The statutory cap on the number of charter schools breeds
inefficiency.

The evidence at trial demonstrated that the statutory cap on the number of
open-enrollment charter schools creates systemic constitutional inefficiency. See

Tex. Educ. Code § 12.101. At the time of trial, the Legislature capped the number

8 1d. at 303-13.
%0 37RR65-66; Ex.5630, p.22; Ex.5412, slide 32.

1 Ex.5630, p.412; 8RR158-59; 19RR186.
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of open-enrollment charter schools at 215. After trial, but before the entry of final
judgment, the Legislature amended the Education Code to steadily increase the cap
over the next several years to 305 charters. Id. 8§ 12.101(b-1), (b-2).

Merely raising the cap does not remedy the inefficiency created by the cap.
The System raises significant barriers to entry into the market by potential charter
schools, which causes constitutional inefficiencies.92 These barriers include both
the cap on the number of charter schools allowed and state funding policies that
place charters at an economic disadvantage relative to the school district System.93

The cap on the number of charter schools causes inefficiency because it does
not allow the market (including consumer demand) to determine how many charter
schools are needed.94 Former Commissioner of Education Robert Scott testified
that he has been a proponent of lifting the charter cap and has sought ways to
circumvent it.95 The evidence at trial showed that there were in excess of 101,000
children on charter school waiting lists—demand far outpaces supply.96 The cap
on charter schools, which is at best arbitrary, reduces the educational opportunity
for both charter school operators and students. This arbitrary restriction produces
waste in the production of educational results and is therefore unconstitutionally

inefficient.

%2 Ex.8110; 42RR179.
% Ex.8110; 42RR178.
% Ex.8110.

% Ex.5630, p.285.

% Ex.8110.
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Notably, the trial evidence established that when charter schools are
available and parents have a choice over where their children attend school, the
market pressure encourages the school districts to produce results more

efficiently.®’

More to the point, charter schools have proved the System is
unconstitutionally inefficient. Overall, Texas charter schools meet the same
educational outputs as school districts.”® But charters do so while operating with

100

less regulation® and spending less per student,'® proving that both System funding

and regulations waste resources and fail to produce results.

C. State-imposed class-size limits lead to inefficiency.

Statutes requiring small class sizes also impose great expense with minimal
impact on student outcomes.*® Tex. Ebuc. CoDE §§ 25.111-.114. At trial, it was
demonstrated that class-size regulations above the early years only encourages
hiring more adults, rather than encouraging schools to provide better, more

efficient teaching.’® The evidence showed that:

9" Ex.1341.

% Ex.5630, p.283-85.

% Ex.8005.

100 Ex 8005; Ex.5630, p.288-93.

101 Ex.1341; 13RR147-62.
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o Allowing class size flexibility permits superintendents to manage their
budgets more efficiently.'%

o Allowing flexibility in how students are grouped and taught can
provide significant increases in productivity, cost savings, and
improvements in learning.'®*

o School productivity can benefit from determining which classes are
better taught to larger or smaller groups than the current mandated
class size.'®

o School productivity can benefit from determining when students could
be taught with longer or shorter courses than the current mandated
semester courses.*®

o The cost savings by raising the current class-size average of 19.3
students to 22 students would be $558 million statewide.'"’

o Studies from other countries like Singapore find larger class sizes can
produce student performance exceeding United States schools’
performances with smaller class sizes.*®

o Districts, taxpayers, and students would benefit from making tradeoffs
between the use of live teachers and on-line resources.!®®

The Court should, because of these provisions, declare the System unconstitutional

for failing to produce a general diffusion of knowledge with little waste.

103 Ex. 5630, p.456.

104 Ex. 1013; 37RR10-78; Ex.1341.
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d. Billions of dollars are allocated inefficiently through various
formula elements including the Cost of Education Index.

The System allocates funding using the CEI. Because the CEI is the very
first adjustment to the school finance formula, it impacts and adjusts virtually
every dollar that flows through the funding source, the Foundation School
Program.™® The CEI provides that the basic allotment for each district is adjusted
to reflect the geographic variation in known resource costs and costs of education
and therefore acts as a multiplier of other formula elements impacting billions of
dollars."™ Tex. Epuc. CobE § 42.102; Tex. ADMIN. CoDE §§ 203.1-.30. But the
CEl is based on data collected over a quarter of a century ago when regional
economic and demographic characterizations in Texas were significantly different

112

than today.“ As such, the CEI funding formula is outdated, arbitrary, inaccurate,

and wasteful.}*®

e. Financial accountability for System is not constitutionally
efficient.

Financial accountability measures for the System are inefficient and
inaccessible to the average citizen.™* See Tex. Ebuc. CobE Subchapter D, Chapter
39. The evidence at trial showed that financial data gathered and reported by the

System is complex, hard to categorize, fails to link funding to results, and is

110 7RR134-135; Ex.6322, p.56. Ex.1328, p.8; 6RR209-12.

11 FOF 598 ($2.36 billion); 7RR134-35; Ex.6322, p.56; Ex.1328, p.8; 6RR209-12.
112 |d.

113 |d.
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difficult to understand."™ Further, because of the way school districts maintain

records, it is nearly impossible to link specific expenditures with specific

outputs.™*® For example, 56 percent of school district budgets are tracked under the

category “instruction.”™” The evidence at trial showed that:

Educational data is collected for reporting purposes, but is insufficient
for the purpose of giving educational administrators the management
tools to conduct a cost-benefit analysis and drive productivity
improvements.**®

Tracking costs and associated benefits is one of the most important
factors in improving the efficiency of the public education system.'*°
The System fails to do so.

The System does not calculate how much it costs to meet its
accreditation standards or to operate specific educational programs.*®°

Most school district superintendents recognize it is important to do a
cost-benefit analysis to determine how to best use limited funds, but
most neither conduct nor report such analysis.**

Data reported by the school districts is insufficient to calculate
whether the System is operating efficiently.?

An efficient financial data system would allow for linkage of
expenditures to outputs of particular schools and particular
programs.**® The System does not do so.

115 Ex.1: Ex.8145, p.6-85; Ex.8000; Ex.1013; Ex.1341.
18 Ex.1: Ex.8145, p.6-85.
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118 |d.
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o An efficient system would link how much students learned per dollar
spent, data files would be available that allow tracking of how money
was spent on each student’s education and each student’s annual
learning, and such financial accountability data would be shared with
parents and the public.’* Pressure from communities and families
would improve the efficiency of school districts.'*

o Teacher groups have pressured policymakers not to authorize data
reports that link particular teachers to specific students.*?®

The Court should, because of this failure of financial accountability, declare the
System unconstitutional for failing to produce a general diffusion of knowledge

with little waste.

3. The System suffers from an inherent lack of competition that
permits wastefulness and stifles innovation.

The System is unconstitutionally inefficient because it is a monopoly.
Monopolies, by their inherent nature, shut down competitive mechanisms that
encourage results produced with little waste.*®’ See, e.g., Eldred v. Ashcroft, 537
U.S. 186, 215 (2003); F.T.C. v. Ind. Fed’n of Dentists, 476 U.S. 447, 459 (1986);
Marsh USA, Inc. v. Cook, 354 S.W.3d 764, 783 & n.22 (Tex. 2011) (Willett, J.,
concurring); see also, generally, Robert H. Bork, The Antitrust Paradox 101

(1978). Also, as a monopoly, the System is insulated from market pressures to

124 Id
125 Id

126 Id

12737RR80-87; 30RR23-27; 26RR240-45; 24RR63-66; Ex.840; Ex.8138; Ex.8068; Ex.8069;
Ex.1341.
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produce better educational results at lower costs.*® The trial evidence showed that
public education systems benefit from applying the experience of the marketplace
to the challenge of improving productivity, and it is this near total absence of
competition within the System that causes the System to be inherently

129

inefficient.” As was explained at trial, the history of economics proves that the

absence of competition makes any system more inefficient.™®

The current monopoly System is inconsistent with the original intent of the
Texas Constitution. The first schools set up under the Constitution (the Community
School System) were decentralized and consumer-driven, and consumer choice
was the norm.™! Specifically, in the years following the adoption of the 1876
Constitution, Texas had a mixed system of public free schools that included
unlimited community schools operating alongside public schools.™** Community
schools could be formed at will by any group of parents.**® The parents could form
the school, hire the teacher, and allow any student to attend regardless of

geographic residence.™* Similar to today’s charter schools, they were free from

overreaching state regulations. But unlike today’s charter schools (with the

128 Id
129 Id
130 Id

131 See generally 4CR38-50.
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133 See id.
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statutory cap on their numbers), the public was allowed to create as many
community schools as needed or desired. “Concern for efficiency in the education
article in the Texas Constitution arose from a basic Texan sense of frugality,
distrust of opulence, and a fear of government overreaching and excessive
spending.” Billy D. Walker, Intent of the Framers in the Education Provisions of
the Texas Constitution of 1876, 10 Rev. oF LITIG. 625, 661, n.289-90 (1991)
(emphasis added) (cited in Edgewood Ill, 826 S.W.2d at 524) (Cornyn, J.,
dissenting).

Today’s highly monopolized system is grossly inefficient when compared to
the consumer/parent-driven system in place in 1876. Although the purpose of
Article VII, Section 1 is the preservation of the liberties and rights of the people,
today’s consumers of the System do not have adequate control or choice over
where children attend school. In line with the original intent behind the adoption of
the Texas Constitution, an efficient system of public education is one that fosters
competition and gives families a choice in what school they choose for their

children.**®

135 26RR241-45; Ex.8140.
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C. The trial court’s refusal to render judgment for the Efficiency
Intervenors is not supported by its findings of fact or conclusions of law.
To the contrary, the findings and conclusions dictate judgment for the
Efficiency Intervenors.

There was no dispute among the plaintiffs and intervenors (including the
Efficiency Intervenors) that the System does not provide for the general diffusion
of knowledge. And the trial court agreed, as reflected in its findings of fact and
conclusions of law.™® Yet the court rendered judgment for many of the other
parties’ on their efficiency claims while refusing to render judgment for the
Efficiency Intervenors (or even find them to be a prevailing party for attorney’s
fees purposes, as discussed further below).

Because the trial court’s findings of fact and conclusions of law supported
the Efficiency Intervenors’ efficiency claim, it erred in refusing to render judgment
for them. For instance:

o The court found that the System is failing to meet the educational
needs of hundreds of thousands of Texas students.*®’

o The court acknowledged that increasing segments of the Texas
student population are experiencing performance gaps and that the
System in general is not productive of results or accomplishing a
general diffusion of knowledge.'®

136 5ee FOF 126-208.
137 |d.
138 FOF 209.
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o The court acknowledged the need for a high quality teaching labor
force because “teacher quality is a key determinant of student
achievement.”** The court found that “the absolute quality of teacher
quality in Texas has declined over time.”*** And the court found that
higher salaries help schools attract and retain better quality
teachers.™*

o The court agreed that the CEI index is greatly outdated and pointed to
evidence that the Legislature has recently ignored the need to update
the CEI.'* The court also agreed that other student and programmatic
weights are out of date and contribute to the inadequacy and
unsuitability of the System.'*®

o The court agreed with the Efficiency Intervenors regarding the failure
of the System to measure costs. The court stated: “As urged by the
[Efficiency] Intervenors, this is a necessary aspect of making suitable
provision for public education and being productive of results without
waste.”** The court agreed that the Legislature has defaulted “on its
responsibility to make a reasonable effort to determine what it will
cost to adequately and suitably provide for its own standards” to
ensure the System is structured, operated, and funded for the benefit
of Texas children.'®

o The court also agreed that the State has made no effort to determine
the costs of meeting its own standards.'*® And the court found that the
State has conducted no studies or adopted rules regarding the cost of
the State’s requirements and goals.**’

Importantly, as detailed above, the Efficiency Intervenors put on extensive

evidence supporting not just that the current System is inefficient and does not

139 FOF 529.
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accomplish a general diffusion of knowledge, but proving a link between the
System’s structural inefficiencies and the failure of the System to provide a general
diffusion of knowledge with little waste. The trial court’s judgment is belied, not
only by its own findings and conclusions, but also by the evidence.

Relatedly, the trial court was wrong as a matter of law in its findings that the
Efficiency Intervenors invited it to make policy decisions that the Legislature has
repeatedly rejected.’*® The Efficiency Intervenors pointed with specificity to
statutes and rules that cause inefficiency and failure to produce results with little

waste. 14

And the trial court was fully within its power not only to declare the
System unconstitutionally inefficient, but to declare these statutes unconstitutional.
But the Efficiency Intervenors did not ask the court to craft a new scheme or
solution to the current public education system.**® Instead, they requested that the
court declare the System unconstitutional.™ It is difficult to fathom how the
Efficiency Intervenors’ structural efficiency claim is a political question while the
school districts” funding claims are not. The school districts’ claims concern the
amount of funds appropriated by the Legislature (and how these funds are

distributed among school districts)—and appropriations is one of the most political

policy questions addressed by the Legislature each session. Further, this Court has

148 FOF 1464-65.

149 6CR73; 8RR205-16: Ex.6334; 4RR130-41; 5RR72-83; 6RR39-48; 8RR146-47: 11RR86-94;
19RR203-07, 216-21: 20RR108-12: 24RR218-21: 39RR132-56: Ex.1341: Ex.1013.
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expressly invited discussion on structural inefficiency, and the Efficiency
Intervenors have initiated that discussion. Their claims are no more political in

nature than the school districts’ claims.

D. The Court should declare the Texas School System unconstitutional and
direct the Legislature to comply with the explicit qualitative efficiency
standard mandated by the Texas Constitution.

On the basis of the overwhelming evidence, the Efficiency Intervenors
request the Court declare the System unconstitutional because its structural
inefficiencies impair its ability to produce educational results with little waste.
Such a ruling is not without precedent. The Court has several times broadly
concluded that Texas school financing is unconstitutional, requiring the Legislature
to redo the financing. See Edgewood I, 777 S\W.2d at 397; Edgewood II, 804
S.W.2d at 498; Edgewood I, 826 S.W.2d at 515. The Efficiency Intervenors ask
the Court to direct the Legislature to solve this constitutional infirmity through
statutory change so as to make the System constitutionally efficient (i.e, productive

of constitutionally required results with little waste).

39



ISSUE TWO: The Texas School System does not collect data on
and has not determined the cost for educating a child. The System
lacks financial accountability because it fails to show any dollar
spent produces any educational result. The System therefore fails
to provide an efficient system of public free schools for the general
diffusion of knowledge.

A. The cost of educating a child is unknown by those responsible for
managing the System. But in order to know whether funds are being
spent efficiently, it is first necessary to know that cost.

The System is also inefficient because funds are spent with no knowledge of
the cost of educating a child—i.e., how much funding is needed to actually provide
for the general diffusion of knowledge. At trial, while some school superintendents
shot from the hip about how much it costs to produce educational achievement for

152 More

any student in their district, no district has attempted to calculate that cost.
to the point, the System has no requirement to collect or report on data designed to
identify the actual cost to adequately educate a child to the point of being college
or career ready on graduation from a Texas high school.’®® But knowing the
answer to that question is essential to determining whether the System is
productive of results with little waste.*>*

It became apparent at trial that the System does not permit school districts to

count the cost of what they do.**® Every school superintendent is required to follow

the Texas Education Agency’s Financial Accountability System Resources

152 5RR83-84; 11RR96-98; Ex.1; Ex.8145; Ex.1013.
153 Ex.1; Ex.8145; Ex.8000.
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Guide.™® The requirements under this “guide” are included in over 2,000 pages of
detailed instruction.™” The universal inability of superintendents in Texas to know
how much it costs to educate a child in their schools is a direct result of the
incoherent State accounting requirements.™®® And while the superintendents do
track helpful campus-level data, there is no link between inputs and outputs such
that productivity calculations can be made.™®

It is a basic economic principle that to assess the efficiency of a school or
instructional program, the school must know what is spent on them, as well as the
outcomes.™® It is also necessary to follow expenditures to the child level and have
that data merged with outcomes data from the same school year. This is not
currently done in Texas. The lack of such a system allows only crude
measurements of productivity, but not the type necessary to operate the schools
with constitutional efficiency.

Without knowing the cost of educating a child, it is impossible to determine
whether the System could become constitutionally sound merely with greater
funding. To the contrary, if the amount of funds appropriated to each district, when
spent efficiently, is equal to or exceeds the cost of educating that district’s children,

then the System’s financing cannot be unconstitutional. As such, this Court should

156 Ex.8000.
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hold that to prove financial unconstitutionality, it is necessary for a school district
to first establish the cost of educating a child, before it could demonstrate the need

for more money to educate the children in its district.

B. Before determining whether the Texas School System is constitutionally
funded, it is also necessary to determine whether the System is spending
funds efficiently.

There can also be no determination of the unconstitutionality of school
funding without first showing whether the System is otherwise constitutionally
efficient. Here, the school districts have asked for an alteration of funding—
without confronting the Efficiency Intervenors’ challenge that the System must
first demonstrate it is otherwise producing results with little waste so that a proper
assessment of financial need can be made.

Historically, school finance lawsuits have required the courts to assume that
the System is operating efficiently. The issue of whether the System is actually
operating efficiently has not been litigated. But this Court continually urged that
this assumption be challenged, and it is that assumption the Efficiency Intervenors
now challenge in this case. See, e.g., W. Orange-Cove Il, 176 S.W.3d at 792-793;
Edgewood I, 777 S.W.2d at 397. The school districts, thus far, have been able to
avoid proving the System’s efficiency, continually assuming they need not prove
they use the current funds efficiently before being entitled to obtain additional

funding through the courts.
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The issues presented by the school districts should not be decided without an
initial consideration of the issues raised by the Efficiency Intervenors. To allow the
school districts to obtain more money without any burden of proving the amounts
currently available are being spent efficiently only promotes more waste, not to
mention encouraging the System’s self-litigation and the attendant unproductive
costs. There can be no doubt that litigation costs are wasteful, and this is especially
so when the school districts sue the State, wasting millions of taxpayer dollars
(used to both prosecute and defend the suit) that could otherwise be spent
educating children. The Court can put a stop to this cycle by requiring school
districts to first prove they use current funds efficiently, before bringing litigation

to demand more funds.

C. No evidence has ever been presented in the recurring school finance
litigation to prove funding for the System is inadequate to the point of
making the System unconstitutionally inefficient.

The System’s school districts claimed in this suit (as in previous ones) that
it is only the financing that is unconstitutional, and this unconstitutionality flows at
least in part from the insufficient availability and inequitable distribution of
funds.™® But to prevail on that claim, the school districts should be required to

show that it is because of funding inadequacy that the System is unable to produce

161 1CRS5, 26, 48, 69.
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a general diffusion of knowledge with little waste.'®* The link between funding
amounts and constitutional inefficiency has always been missing in the analyses.

The Efficiency Intervenors submit that it is only when it is demonstrated that
the funds allocated for schools are being spent efficiently that the Court should
reach the question of whether this amount is insufficient to allow the school
districts to provide for the general diffusion of knowledge. In other words, it is
Impossible to know what amount of funding is adequate to produce a general
diffusion of knowledge when there is no evidence school districts are spending the
money available in a way that is efficient. If the amounts available, when spent
without waste, would be sufficient to produce constitutionally required results,
then the school finance system cannot be unconstitutional. Essentially, the school
districts have not shown that the reason they cannot provide for the general
diffusion of knowledge is in fact because they do not have enough money.**

More money may or may not be required for an efficient system of public
free schools. The Efficiency Intervenors do not dispute that a lack of adequate
funds could interfere with the System’s ability to provide for the general diffusion

of knowledge. But simply assuming—without proving—a link between the amount

162 As established above, the Efficiency Intervenors proved a link between the structural
inefficiency of the system and the inability of the system to provide for the general diffusion of
knowledge. But if the Court believes that it is enough to just show the system is inefficient
without establishing a link between the inefficiency and the inability to provide for the general
diffusion of knowledge, then the Efficiency Intervenors should also prevail for this reason
because (1) they established that the education system is inefficient and (2) they established it
does not provide for the general diffusion of knowledge.

163 1CRS5, 26, 48, 69.
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of funding and the ability to produce constitutionally required results cannot be
enough. To prove that the System’s financing is inadequate, unsuitable, and
inefficient, it should be necessary for a school district to prove that it is using the
money it currently has in a cost effective manner for the purpose of educating its

students and is nonetheless unable to provide a general diffusion of knowledge.

D. The fact that the Texas School System cannot account for or
demonstrate its funds are used in an efficient manner establishes as a
matter of law the unconstitutional structural inefficiency of the System.

In addition to the reasons discussed under Issue One, the System’s failure to
account even minimally for the cost of educating a child, or to account for
expenses through tying them to educational results, establishes that the System
does not produce a general diffusion of knowledge with little waste. The Court can
conclude on this basis alone that the System, as structured, is unconstitutionally

inefficient.

ISSUE THREE: Because the Efficiency Intervenors prevailed or,
alternatively, significantly contributed to the court’s analysis of
the constitutional efficiency of the Texas School System, the trial
court abused its discretion in refusing to award them attorney’s
fees.

Since at least 1992, in Edgewood Ill, this Court has recognized the need for
a legal challenge highlighting the inefficiencies in the System’s structure that
impede “improvements in education which could be realized by eliminating gross

wastes in the bureaucratic administration of the system.” 826 S.W.2d at 524. The
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Efficiency Intervenors brought that precise challenge in this lawsuit. They were
full participants throughout this lengthy litigation, including participating at more
than 60 pre-trial depositions. They cross-examined almost every witness in both
the first and second trials (which together included at least 43 lay witnesses and 32
expert witnesses). The Efficiency Intervenors put on a case-in-chief during the first
trial that lasted five trial days and included a student, parents, business leaders, a
school district human resources professional, and five expert witnesses, two of
whom were from the Hoover Institution at Stanford University. The undisputed
evidence shows that the Efficiency Intervenors’ attorneys spent more than 3,500
hours providing legal services and incurred more than $1.5 million in legal fees.*®*
The trial court, however, refused to award the Efficiency Intervenors any of the

165

fees.”™ And it did so in spite of declaring from the bench that “there has been a

great deal in the presentation by the Texans for Real Efficiency and Equity that
should bear the Legislature’s scrutiny.”*®

The Efficiency Intervenors’ case is the first time in 30 years of Texas school
finance litigation that the issue of qualitative efficiency has been included in the
debate. A group of parents and students, joined by Texas businesses, stepped in to

bring this challenge after the school districts once again refused to do so. But these

families cannot afford to finance even a fraction of the costs in a lawsuit like this

164 See 4CR732-873; 10CR370-78, 606-33.
165 12CR188; COL 117.
166 45RR179.
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one. If the trial court’s refusal to award their attorney’s fees is affirmed, this long-
requested voice challenging the structural inefficiencies in the System will
effectively be silenced, returning to the cycle of school finance litigation focused
only on one branch of the state government suing itself for more money.

The Efficiency Intervenors should have been declared prevailing parties or,
at a minimum, considered to have significantly contributed to the constitutional
debate on public education law. This Court should render judgment that it is just
and equitable to award the Efficiency Intervenors’ reasonable and necessary
attorney’s fees of $1,569,307 for trial and $170,000 for appeal. Alternatively, the

Court should remand for determination of the appropriate attorney’s fee award.

A. Reasonable and necessary attorney’s fees are recoverable on a
declaratory judgment claim when equitable and just.

Under the Uniform Declaratory Judgment Act (UDJA), “the court may
award costs and reasonable and necessary attorney’s fees as are equitable and just.”
TeEX. Civ. PRAC. & REM. CobE § 37.009. Whether fees are “reasonable and
necessary” is generally a question of fact for the fact-finder. Bocquet v. Herring,
972 S.\W.2d 19, 20 (Tex. 1998). Whether fees are “equitable and just” is a question
of law to be determined by the court. Id. The UDJA does not require a party to
prevail in order to obtain fees; rather, the decision as to whether to award fees is
within the trial court’s discretion. See Tex. Civ. PRAC. & ReEM. CoDE § 37.009;

Bocquet, 972 S.W.2d at 20; Barshop v. Medina Cnty. Underwater Conservation
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Dist., 925 S.W.2d 618, 637-38 (Tex. 1996). Yet while the trial court is afforded
discretion in its refusal to award attorney’s fees, it abuses its discretion if it rules
arbitrarily and unreasonably when it would have been equitable and just to award
the fees. See Feldman v. KPMG LLP, 438 S.W.3d 678, 686 (Tex. App.—Houston
[1st Dist.] 2014, no pet.). In school finance litigation, it is not an abuse of
discretion to determine that an award of attorney’s fees is equitable and just for any
party that made “significant contributions in what turned out to be a highly
complex lawsuit.” Neeley v. W. Orange-Cove, 228 S.W.3d 864, 868 (Tex. App.—
Austin 2007, pet. denied).

While the amount of reasonable and necessary fees must generally be
determined by the fact-finder, uncontroverted issues can be determined without
fact-findings. See City of Keller v. Wilson, 168 S.W.3d 802, 814-15 (Tex. 2005).
The Efficiency Intervenors submitted uncontroverted evidence that they had
incurred and would incur reasonable and necessary attorney’s fees. That evidence

IS:
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Law Firm Diamond*®’ Enoch Kever'® Total Fees
Before 3-5-2013 3,098 hours 694.1 hours $1,395,973
$1,074,463 $321,510
3-5-2013 through 279.8 hours 123.3 hours $173,334
final judgment $117,920 $55,414
For trial:
$1,569,307
For appeal to this $50,000 $120,000 For appeal:
Court $170,000

The trial court did not make any fact-finding rejecting that these uncontroverted
fees were reasonable and necessary. Instead, the court concluded that:
[I]t is equitable and just to deny the attorneys’ fees requests of the ...
Intervenors because they were predominately non-prevailing
parties and, while they contributed to the public debate on school
finance law through this lawsuit, those contributions were not so
significant as to warrant an award of fees.'®
The trial court abused its discretion by concluding it was equitable and just to deny
the Efficiency Intervenors any attorney’s fees for their substantial efforts to finally

bring to this Court, after decades of school finance litigation, its long-invited

challenge to qualitative efficiency.

167 Chris Diamond’s initial affidavit also included fees for two Dallas attorneys who covered
three Dallas-area depositions and for substantive legal assistant work performed during trial by
Kent Grusendorf. See 4CR736-810; see also 10CR370-78.
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B. The Efficiency Intervenors should be awarded attorney’s fees because
they should be declared a prevailing party.

The heart of the Efficiency Intervenors’ case is that the Texas School
System is inefficient: that is, it is unable to produce the constitutionally required
general diffusion of knowledge with little waste. The Efficiency Intervenors were
aligned with the school districts on the issue of inefficiency. And the trial court
recognized the System’s inefficiency throughout its findings of fact and
conclusions of law. Yet the court arbitrarily and unreasonably declared the school
districts—but not the Efficiency Intervenors—to have “prevailed” on this issue.
And the court awarded those “prevailing” school districts—but not the Efficiency
Intervenors—all their reasonable and necessary attorney’s fees.

In addition to providing extensive proof that the System is inefficient, the
Efficiency Intervenors also did something that the school districts were unable or
unwilling to accomplish: conclusively proving why the System is inefficient. The
Efficiency Intervenors proved the link that establishes that it is the structural
inefficiencies of the System (and not just insufficient funding) that causes its
failure to provide for the general diffusion of knowledge.

This Court should conclude that it is equitable and just to award the
Efficiency Intervenors’ reasonable and necessary attorney’s fees because they
prevailed in proving that the System is unable to produce the constitutionally

required general diffusion of knowledge with little waste.

50



C. The Efficiency Intervenors should be awarded attorney’s fees because
they significantly contributed to the debate on public education law.

Even if the Court determines not to declare the Efficiency Intervenors
prevailing parties, this Court should declare that they significantly contributed to
the public education debate in this litigation.'® “The award of attorneys’ fees in
declaratory judgment actions ... is not dependent on a finding that a party
‘substantially prevailed.”” Neeley, 228 S.W.3d at 868 (citing Barshop). Fees may
properly be awarded to parties who “made significant contributions” in school
finance litigation. Id.

The Efficiency Intervenors made significant contributions in this litigation.
Indeed, the Efficiency Intervenors brought the precise challenge that this Court has
been requesting for more than two decades. In bringing their qualitative efficiency
claim, the Efficiency Intervenors not only introduced the perspective into the
public education debate that this Court has repeatedly suggested is an important
one—whether the System, as a whole, is structurally inefficient, causing it to be
unable to produce constitutionally required educational results—but it produced
the evidence to prove it. The trial court abused its discretion by concluding that this
challenge, repeatedly requested by this Court, is “not so significant” as to support

an award of attorney’s fees.

170 Id
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There also cannot be any reasonable dispute that it would be equitable and
just to award attorney’s fees to the parents and other private litigants who stepped
up to challenge the System’s structural inefficiencies when the school districts
once again refused to do so. The Efficiency Intervenors’ case is the first time in
thirty years of Texas school finance litigation that the issue of the System’s
structural efficiency has been included in the debate. And the surest way to ensure
that this issue is never again included in the debate is to tell these private litigants,
including working families and single parents (who cannot afford to finance even a
fraction of the attorney’s fees incurred in complex, multi-year litigation like this),
that they must bear the entirety of the expense in order to have their requested
voice heard. If upheld, the trial court’s judgment declining to award attorney’s fees
will stifle these voices in cases involving the rights of parents, children, and other
education consumers—when they are the very ones with the constitutional
protection. And with their voice silenced, the debate will continue to be dominated
by school districts asking for more money, without being questioned about—Iet
alone being required to fix—the structural deficiencies that render the System
inefficient and unable to provide a general diffusion of knowledge with little waste.

This Court should conclude that it is equitable and just to award the
Efficiency Intervenors’ reasonable and necessary attorney’s fees because their

contribution in highlighting the structural inefficiencies that cause the System to be
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unable to produce the constitutionally required general diffusion of knowledge is
significant.

PRAYER

For these reasons, the Efficiency Intervenors request that the Court:

(1) reverse the trial court’s judgment against the Efficiency Intervenors
on their efficiency claim and render judgment for them on this claim;

(2) reverse the trial court’s judgment declining to award the Efficiency
Intervenors’ attorney’s fees and render judgment for the reasonable
and necessary fees proven at trial for and for court costs; and

(3) grant any other relief to which the Efficiency Intervenors may be
entitled.
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CAUSE NO. D-1-GN-11-003130 Amalia Rodriguez-Mendoza,

THE TEXAS TAXPAYER & STUDENT
FAIRNESS COALITION., et al;
CALHOUN COUNTY ISD, et al:
EDGEWOOD ISD. et al;

FORT BEND ISD, et al ;

TEXAS CHARTER SCHOOL
ASSOCIATION. et al..

IN THE DISTRICT COURT

Plamuffs

JOYCE COLEMAN, ¢t al.;
Intervenors

vS. TRAVIS COUNTY. TEXAS
MICHAEL WILLIAMS. COMMISSIONER
OF EDUCATION, IN HIS OFFICIAL
CAPACITY: SUSAN COMBS,

TEXAS COMPTROLLER OF PUBLIC
ACCOUNTS, IN HER OFFICIAL
CAPACITY: TEXAS STATE BOARD

OF EDUCATION.

Defendants 200" JUDICIAL DISTRICT

P R S 7 R 7 Y R 7 7 i v D 7 P i v 4 Y Y e R s R T B i s s S - P

FINAL JUDGMENT

On October 22, 2012, this consolidated case was called for trial. All partics appeared and
announced that they were ready for trial, including the Texas Taxpayer and Sluldcm Fairness
Coalition Plaintiffs (the “TTSFC Plaintiffs™)." the Calhoun County ISD Plaintiffs.” the Fort Bend
ISD Plaintiffs.” the Edgewood 18D Plaintiffs.* the Charter School Plaintiffs,® the Intervenors,”

"The TTSFC Plaintiffs are those plaintiffs listed in paragraphs 2-8 of their Ninth Amended Petition filed with the
Court on October 11, 2013,

* The Calhoun County ISD Plaintiffs are those districts listed in paragraphs 2-7 of their Third Amended Petition
filed with the Court on October 11. 2013,

* The Fort Bend ISD Plaintiffs are those districts listed in paragraphs 2-83 of their Seventh Amended Petition filed
with the Court on October 11, 2013,
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and the State Defendants.” The case was tried to the Court over the course of forty-five trial
days.

On the final day of trial, this Court orally announced its ruling on the plaintiffs’ claims,
finding the Texas school finance system unconstitutional in several respects. Before this Court
entered its findings of fact and a final judgment, the 83rd Legislature passed several bills that
potentially atfected the claims in this case. On June 19. 2013, the Court granted a motion W
reopen the evidence o consider the impact of the 2013 legislation, and held a ten-day evidentiary
hearing beginning on January 21, 2014,

Based upon the competent evidence admitted at trial (both the main trial and upon the
recopening of evidence), the arguments of counsel, and this Court’s contemporaneously-entered
Findings of Fact and Conclusions of Law (incorporated herein by reference).” the Court finds
that the Texas school finance system effectively imposes a state property tax in violation of
Article VI, Section l-¢ of the Texas Constitution because school districts do not have
meaningful discretion over the levy, assessment, and disbursement of local property taxes. The
Court further finds that the Legislature has lailed to meet its constitutional duty to suitably
provide for Texas public schools because the school finance system is structured, operated, and

funded so that it cannot provide a constitutionally adequate cducation for all Texas

* The Edgewood ISD Plaintiffs are those plaintiffs listed in paragraphs 2-12 of their Third Amended Petition [iled
with the Court on August 7. 201 3.

* The Charter School Plaintifts arc those plantiffs listed in paragraphs 2-7 of their Filth Amended Onginal Petiion
and Request for Declaratory Judgment filed with the Court on November 21, 2013,

“The Intervenors are those parties listed in paragraph 1 of their Third Amended Plea in Intervention tiled with this
Court on August 7. 2013,

" The State Delendants are Michael Wilhiams, in s official capacity as lexas Commissioner of Education: the
Texas Education Agency: Susan Combs. in her official capacity as the Texas Comptroller of Public Accounts: and
the Texas State Board of Education

*Ihe Court incorporates its Findings of Fact and Conclusions of Law in support of this Final Judgment. The
Declarations, hercin, summarize or restate those found in the Findings of Fact and Conclusions of Taw.

(]
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schoolchildren.  Further, the school finance system is constitutionally inadequate because it
cannot accomplish, and has not accomplished, a general diffusion of knowledge for all students
due to insufficient funding. Finally, the school finance system is financially inefficicnt because
all Texas students do not have substantially equal access to the educational funds necessary 1o
accomplish a general diffusion of knowledge. Consequently, the Court enjoins further funding
under the system until the constitutional infirmities are corrected.

THE CONSTITUTIONAL STANDARDS

State Property Tax Prohibition.

Because the TTSEC Plaintiffs. the Calhoun County ISD Plaintiffs. the Fort Bend ISD
Plaintiffs, and the Edgewood ISD Plainuffs (collectively. the “ISD Plaintitfs™) must tax at or
near the maximum allowed tax rate to fund maintenance and operations for an adequate
education, they contend that the State. through the school finance system. improperly controls
local property taxation in violation of Article VIII, Scction l-¢ of the Texas Constitution: “No
State ad valorem taxes shall be levied upon any property within this State.” TEX. CONST. art.
VI, § T-c. “An ad valorem tax is a state tax when it is imposed directly by the State or when
the State so completely controls the levy. assessment and disbursement of revenue, either
dircetly or indirectly, that the authority employed is without meaningful discretion.™  West
Orange-Cove Cons. LS.D. v. Neelev, 176 S.W.3d 746, 751 (Tex. 2005) ["WOC I"] (quoting
Carrollton-Farmers Branch 1.5.D. v. Edgewood 1.5.0D.. 826 SW.2d 489, 502 (Tex. 1992))
[“Edgewood U], The evidence clearly establishes that local districts do not have meaningtul
discretion in the levy, assessment, and disbursement of property taxes, therefore, the Texas

school finance system imposes an unconstitutional state property tax.
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The Education Clause — Adequacy, Suitability, and Financial Efficiency.

Like the Texas Supreme Court, this Court measures the conduct of the Legislature by its
constitutional duty:

A general diffusion of knowledge being essential to the preservation of liberties

and rights of the people, it shall be the duty of the Legislature of the State to

establish and make suitable provision for the support and maintenance of an

elficient system of public free schools.
TEX. CONST. art. VII, § 1 (emphasis added).  As applied in this case and described by the
Supreme Court. the Constitution first requires the Legislature 1o establish a public school system
that is “adequatc.” i.c.. one that “achieve[s] “[a] general diffusion of knowledge . . . cssential 10
the preservation of liberties and rights of the people.™ WOC 11, 176 S.W.3d at 753 (quoting
TEX. CONST. art. VII, § I) (emphasis added). Sccond. the Legislature must make “suitable
provision™ to achieve the general dilfusion of knowledge. That is, the Legislature must
structure, operate, and fund the public school system “so that it can accomplish its purpose for
all Texas children.”  /d. (emphasis added). Third, in funding the public school system. the
Legislature must be “financially efficient.™ **Children who live in poor districts and children
who live m rich districts must be afforded a substantially equal opportunity to have access to
educational funds.™ fd. (quoting fdgewood 1.S.D. v. Kirby, 777 S.W.2d 391, 397 (Tex. 1989))
["Edeewood '] (emphasis added).  In the context of a [inance system that is heavily dependent
upon property tax revenues and there exists a vast disparity in property values among the school
districts. “*[tJhere must be a direct and close correlation between a district’s tax cffort and the
cducational resources available to it .. ™" Edeewood 1L.5.D. v. Meno, 917 SW.2d 717, 729 (Tex.
1995) [ Edgewood 117°). (quoting Edgewood 1. 777 SW.2d at 397). The Texas school finance

system is constitutionally inadequate. unsuitable, and financially inefficient.
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STANDARD OF REVIEW

This Court is mindful that its role differs from that of the Legislature.

[T]he Legislature has discretion under article VIL section | to determine how to
structure and fund the public education system 1o achieve a general diffusion of
knowledge. However . . . governmental discretion is circumscribed by the
Constitution. Article VII, section | requires that public school finance be efficient
and adequate [and suitable] 10 provide a general diffusion of knowledge.

WOC T 176 S W.3d at 775, The Legislature’s “aftirmative duty to establish and provide for the
public free schools™ is accompaniced by “express constitutional mandate™ by which this Coun
must “measure the constitutionality of the Legislature’s actions.” /[d. at 776. ~That provision
does not allow the Legislature to structure a public school system that is inadequate. inctlicient.
or unsuitable. regardless of whether it has a rational basis or cven a compelling reason to do

s0." Id. at 784 (emphasis added).

The Legislature is entitled 10 determine what public education is necessary for the
constitutionally required “general diffusion of knowledge’. and then 1o determine
the means for providing that education. But the Legislature does not have free
rein at cither level.
* ko

If the Legislature’s choices are informed by guiding rules and principles properly
related to public education  that is. if the choices are not arbitrary — then the
system does not violate the constitutional provision.

Id. at 784-85.

In assessing challenges 1o the public education system under article VII, section 1,
courts must not on the once hand substitute their policy choices for the
Legislaure’s. however undesirable the latter may appear, but must on the other
hand cxamine the Legislature’s choices carefully to determine whether those
choices meet the requirements ol the Constitution. By steering this course, the
Judiciary can assure that the people’s guarantees under the Constitution are
protected without straying into the prerogatives of the Legislature.

Id, at 785,
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Though the Court recognizes the Legislature’s discretion in craflting the public school
system, “the final authority to determine adherence to the Constitution resides with the
judiciary.” /d. While the parameters are not clear, the constitutional limits are.

[Ajrticle VII. section 1 dictates what the system camnor be: it cannot be so

inadequate that it does not provide for a general diffusion of knowledge, or so

inefficient that districts which must achieve this general diffusion of knowledge

do not have substantially equal access 1o avalable revenues to perform their

mission, or so unsuitable that it cannot because of its structure achicve its

purpose.
Id. at 783, The Court linds the Legislature has failed to meet its constitutional mandate and has
acted arbitrarily in structuring and funding the Texas school finance system.

Based upon the Court’s Findings of Fact and Conclusions of Law, the Court GRANTS
the ISD Plaintiffs” requests for declaratory and injunctive relicl and makes the lollowing

declarations,

B Declaratory relief relating to Article VIII, Section 1-e state property tax claims

This Court GRANTS FINAL JUDGMENT to the ISD Plaintiffs on their requests for
declaratory relief” in connection with their Article VI, Scction |-¢ state property tax claims,
Accordingly. the Court makes the following declarations:

L. The I1SD Plamttls have lost meaningful discretion to set their M&O tax rates, as their
current rates effectively serve as a Hoor (because they cannot lower taxes without further
compromising their ability o meet state standards and requirements) and a ceiling
(because they are either legally or practically unable to raise rates further). Further, to the
extent any of the 1ISD Plaiulf districts could raise their M&O tax rate 1o the statutory
maximum rate of $1.17 (and have not already done so), the districts would still remain
unable to meaninglully use local tax dollars for local enrichment beyond the level
required for a constitutionally adequate education. in violation ol the prohibition on state
ad valorem taxes.  Thus, THIS COURT DECLARES that the ISD Plaintiffs have
established an Article VIII, Section |-e violation as to their districts.

2. Because the 1SD Plaintiffs collectively have also established a systemic violation, THIS
COURT DECLARLS that the Texas school finance system is presently in violation of
Article VI Section 1-¢ of the Texas Constitution.
6
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11. Declaratory relicf relating to Article VIL, Section 1 suitability claims
This Court GRANTS FINAL JUDGMENT to the ISD Plaintiffs on their requesis for

declaratory relief in connection with their Article VII. Section | suitability claims. Accordingly.
the Court makes the following declarations (which summarize or restate those made in the
accompanying Findings of Fact and Conclusions ol Law):

I The ISD Plaintiffs have shown that the State has made no effort o determine the costs of
meceting its own standards or of bridging the performance gaps. The ISD Plaintiffs have
further shown that the costs of providing a general diffusion of knowledge exceed the
tunding provided through the current system. and that multiple defects in the current
design ol the school finance system - including inadequately funded weights for
economically disadvantaged and English Language Leamner students - cumulatively

prevent districts from generating sufficient resources to accomplish a general diffusion of

knowledge for all students, and particularly with respect to the State’s economically
disadvantaged and English Language Learner students.  Accordingly, THIS COURT
DECLARES that the Texas school finance system violates the “make suitable provision™
clause in Article VII, Section | of the Texas Constitution because the system is not
“structured, operated. and funded so that it can accomplish its purpose [of providing a
general diffusion of knowledge] for all Texas children.™ WOC I, 176 S.W.3d at 753,

2, The Edgewood I1SD Plamtiffs have further shown that the costs of providing a gencral
diffusion of knowledge to cconomically disadvantaged and English Language Learner
students exceed the funding provided through the current system. duc to the arbitrarily
designed and insullicient weights for those students.  This defect coupled with the
arbitrarily designed and insufficient Foundation School Program funding made available
to districts like the Edgewood ISD Plaintiffs cumulatively prevent those districts lrom
generating sufficient resources to accomplish a general diffusion of knowledge for the
State’s  economically  disadvantaged and  English  Language Learner  students.
Accordingly, THIS COURT DECLARES that the Texas school finance system violates
the “make suitable provision” clause in Article VIL Section | of the Texas Constitution
because the system is not “structured, operated. and funded so that it can accomplish its
purpose [of providing a general diffusion of knowledge] for [economically disadvantaged
and English Language Leamner] children,”™ WOC f1.176 S.W.3d at 753,

£ THIS COURT DECLARLES the State’s school linance system fails 1o satisly the “make
suitable  provision™ requirement because Texas school children,  particularly  the
economically disadvantaged and English language leamers. are denied access to that
education needed to participate fully in the social. economic, and cducational
opportunitics available in Texas.  Morcover, the failure of the Texas school finance
system 1o lully pay the costs of a constitutionally adequate education, whether at the
maximum tax rate available without a Tax Ratification Election [“TRE™]. §1.04. or at the
maximum tax ratc with voter approval. $1.17, means that the structure, operation, and
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funding make it impossible for Texas public schools to accomplish a general diffusion of

knowledge.

4. The TTFSC Plaintiffs, the Fort Bend ISD Plaintiffs, and-the Edgewood ISD Plaintiffs
have shown that the Texas school finance system is structured. operated. and funded so
that it cannot accomplish financial equity. Property wealthy districts are able to access
substantially more funding at all levels of the system. Further, the use of two separate
funding mechanisms for M&O, formula funding and target revenue, makes it impossible
for the finance system to be equalized to accomplish financial efficiency. THIS COURT
DECLARES that the Texas school finance system fails to satisty the “make suitable
provision” requirement because it is structured, operated, and funded so that it is
impossible to achieve a general diffusion of knowledge in a financially etficient manner.

I Declaratory relicf relating to Article VI, Section | adequacy claims

This Court GRANTS FINAL JUDGMENT to the 1SD Plaintiffs. as well as the Charter
School Plainuffs. on their requests for declaratory relief in connection with their Article V1L

Section | adequacy claims.  Accordingly. the Court makes the following declarations (which

summarize or restate those made in the accompanying Findings ol Fact and Conclusions of

Law):

L. All performance measures considered at trial, including STAAR tests, EOC exams.
SATs. the ACTs, performance gaps, graduation rates. and dropout rates among others,

demonstrated that Texas public schools are not accomplishing a general diffusion of

knowledge due to inadequate funding. Accordingly. THIS COURT DECLARES that the
school finance system is constitutionally inadequate

2 The 1SD Plaintiffs have shown that the cost of meeting the constitutional mandate of
adequacy (the “general diffusion of knowledge™) exceeds the maximum amount ol

funding that 1s available 1o them at the $1.04 M&O tax rate (the highest rate accessible
without a TRE). Accordingly. THIS COURT DECLARES the State’s school finance
system fails to satisfy the Article VI, Section 1 adequacy requirement as to the ISD
Plaintiffs districts.  The ISD Plaintiffs also have shown that the cost ol mecting the
constitutional mandate of adequacy exceeds the amount ol funding that is or would be
available to them at the maximum $1.17 M&O tax rate.  Accordingly. THIS COURT
DECLARES the State’s school finance system fails 10 sausly the Article V1L Section |
adequacy requirement as to the 1SD Plaintifls districts.

¥ Because the ISD Plaintiffs collectively have also established a systemic/statewide
“adequacy” violation, THIS COURT DECLARES that the Texas school finance system
is presently in violation of Article VI, Scetion | of the Texas Constitution. Stated
another way. this Court finds that the Legislare violated the “arbitrary”™ standard
described in West Orange Cove [1 by “definling| the goals for accomplishing the
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constitutionally required general diffusion of knowledge,” and then providing
“insufficient means for achieving those goals.” WOC 1. 176 S.W.3d at 785. The current
structure of the school finance system is such that districts cannot generate sufficient
revenues to fund and provide an adequate education.

4. The Edgewood ISD Plaintiffs, the TTSFC Plaintiffs. and the Fort Bend ISD Plaintiffs
have further shown that cconomically disadvantaged students and English Language
Learner students are not achicving a general diffusion of knowledge and that the cost ol
providing a general diffusion of knowledge to these students exceeds the amount of
funding made available for their education under the current school finance system. The
Court concludes the funding for economically disadvantaged and English Language
Learner students 1s inadequate and arbitrary.  Accordingly, THIS COURT DECLARES
the current public school finance system is inadequate for the provision of a general
diffusion of knowledge for economically disadvantaged and English Language Learner
students under Article VI Section | of the Texas Constitution.

5, The ISD  Plaintiffs have further shown that the current facilities  funding s
constitutionally inadequate to suitably provide suflicient support for districts to maintain,
build., and renovate the classrooms necessary for an adequate cducation.  This
constitutional infirmity exacerbates the problems resulting from inadequate M&O
funding because many districts are forced to use those scarce funds to make up for
unfunded facilitics needs.  Accordingly, THIS COURT DECLARES that considered
separately, and as part of the wtal school finance system, facilities funding is arbitrary
and inadequate in providing Texas school children with the constitutional mandate of
adequacy.

6. The [SD Plaintiffs have shown that the M&QO and 1&S funding available under the school
finance system as a whole is insufficient to achieve a general diffusion of knowledge.
Accordingly. THIS COURT DECLARES that the school finance system is arbitrary and
inadequate in violation of Article VII, Scction | of the Texas Constitution.

T Because the school finance system for independent school districts under the statutory
formulas is constitutionally inadequate and because charter schools are linanced based on
stale averages of school district M&O funding levels, THIS COURT DECLARES that
funding for open-enrollment charter schools also is inadequate.

Iv. Declaratory relief relating to Article VI, Section 1 financial efficiency (equity)
claims

This Court GRANTS FINAL JUDGMENT 1o the TTSFC Plamtiffs. the Fort Bend 1SD
Plaintiffs, and the Edgewood 1SD Plaintiffs on their requests for declaratory relief in connection
with their Article V1L, Scetion | linancial efficiency or equity claims.  Accordingly, the Court

makes the following declarations:
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1. The TTSFC, Edgewood ISD, and Fort Bend ISD Plaintiffs have shown that, in the
current system, there is not a direct and close correlation between a district’s tax effort
and the cducational resources available to it, as required under Article VII, Section I,
and, as a result. there are large gaps in funding levels and tax effort between low property
wealth and high property wealth districts.  Plaintiffs have shown that these gaps
disadvantage the students in their districts in acquiring a general diffusion of knowledge
and are incompatible with a system that requires that “children who live in poor districts
and children who live in rich districts . . . be afforded a substantially equal opportunity to
have access 10 educational funds,” WOC /I. 176 S.W.3d at 753. Instead. the system
arbitrarily funds districts at different levels below the constitutionally required level of a
general diffusion of knowledge.  Plaintiffs have further shown that the school linance
system violates the “efficiency™ provisions of Article VII, Section | of the Texas
Constitution in that a) it fails to provide substantially equal access 1o M&O and &S tax
revenues necessary to provide a general diffusion of knowledge at similar tax ctfort. and
b) it permits an amount of unequal local supplementation in the system that is so great as
to destroy the efficiency of the system.  Plaintifls have also shown that insofar as the
State Defendants continue 1o rely on disparate property values and accompanying
property taxes 1o fund public schools, equalization provisions such as equalized wealth
levels. guaranteed yields. recapture and caps on maximum tax rates. remain essential lor
a financially efficient and equitable public school system under Article VIIL Scetion 1 of
the Texas Constitution. The State’s failure to make faciliies funding a statutorily
permanent part of the Texas school finance system and failurc to update the equalized
wealth level/guaranteed yield (coupled with the lack of recapture) mean that low property
wealth and high property wealth districts have vastly different access to facilities funding
contributing to the inefliciency of the system as a whole.

I

THIS COURT DECLARES that the school finance system violates the “efficiency™
provisions of Article VII, Scction I of the Texas Constitution in that it fails to provide
substantially equal access 10 revenues necessary (o provide a general diffusion of
knowledge at similar tax ¢ffort. and instead arbitrarily funds districts at different levels
below the constitutionally required level of a general diffusion of knowledge

3. Because the TTSFC Plaintiffs, the Edgewood 1SD Plantifls, and the Fort Bend 1SD
Plaintiffs collectively have established a systemic/statewide violation. THIS COURT
DECLARES that the Texas school finance system is presently in violation of” Article VIL
Section | of the Texas Constitution with respect to both maintenance and operations
funding and (acilities funding, separately and as complementary aspects of the school
linance system.

V. This Court denies the TTSFC Plaintiffs’ request for declaratory relief relating their
Article VI, Section 1{a) “taxpaver equity” claim.

For the reasons set forth i its Findings of Fact and Conclusions of Law, this Court
declines 1o grant the relict sought by the TTSFC Plaintiffs in connection with their Article VL

Scetion I(a) “taxpayer equity” claim. THIS COURT DECLARES that the Texas school finance

10
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system does not violate Article VIII, Section 1(a) and GRANTS FINAL JUDGMENT 1o the
State Defendants on this claim.
VI.  This Court denies all pleas to the jurisdiction.

This Court finds that it has jurisdiction to rule on the merits of all claims in this case.
Accordingly. THIS COURT DENIES all pending pleas to the jurisdiction.

VIL.  This Court denies the Intervenors’ request for declaratory relief relating to their
Article V11, Section 1“gualitative efficiency™ claim.

For the reasons set forth in its Findings of Fact and Conclusions of Law, this Court
declines to grant the relict requested by the Intervenors on their Article VII, Section |
“qualitative efficiency”™ claim.  THIS COURT DECLARES that the Intervenors lailed to
establish a “gualitative efliciency™ violation ol Article VII, Scction | and GRANTS FINAL
JUDGMENT 1o the State Defendants on this claim.

VII1. This Court denies the Charter School Plaintiffs’ request for declaratory relief
relating to their claims (other than their adequacy claim).

As noted in Part [ above. this Court GRANTS FINAL JUDGMENT 1o the Charter
School Plaintiffs on their Article VII, Section | adequacy claim as derived from the Court’s
ruling on the ISD Plaintiffs” adequacy claims. For the reasons set forth in its Findings of Fact
and Conclusions of Law. this Court DENIES the remaining relict requested by the Charter
School Plaintifts in connection with their other claims and GRANTS FINAL JUDGMENT to the

State Defendants on these claims.
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IX. Injunctive relief
This Court GRANTS FINAL JUDGMENT in favor of the TTSFC Plaintitfs, Calhoun

County ISD Plaintiffs, Fort Bend ISD Plaintiffs, Edgewood ISD Plaintiffs. and the Charter
School Plaintiffs on their claims for injunctive relief. Accordingly. this Court:

1. ENJOINS the State Defendants [rom giving any force and cffect 1o the sections of the
Education Code relating to the financing of public school education (Chapters 41 and
42 and Section 12,106 of the Education Code) and [rom distributing any money under
the current Texas school financing system until the constitutional violations are
remedied. The effect of this injunction shall be stayed until July 1. 2015, in order to
give the Legislature a reasonable opportunity to cure the constitutional deficiencies in
the finance system before the foregoing prohibitions take efTect.

I~

T'his injunction shall in no way be construed as enjoining the State Defendants, their
agents, successors. employees. attorneys, and persons acting in concert with them or
under their direction, from enforcing or otherwise implementing any other provisions
of the Education Code.

3. This injunction shall not bar suits for collection of delinquent taxes. penalties, and
interest.

4. This injunction does not impair any lawful obligation created hy the issuance or
execution of any lawlul agreement or evidence of indebtedness before July 1. 2015,
that matures after that date and that is payable from the levy and collection of ad
valorem taxcs, and a school district may. before, on, and after July 1. 2015, levy.,
assess, and collect ad valorem taxes. at the full rate and in the full amount authorized
by law nccessary to pay such obligations when due and payable. A school district
that. before July 1. 2015. issues bonds, notes, public securities, or other evidences of
indebtedness under Chapter 45 of Education Code, or other applicable law. or enters
nto a lease-purchase agreement under Subchapter A. Chapter 271 ol the Local
Government Code, may continue, before, on, and after July 1. 2015, to receive state
assistance with respeet to such payments to the same extent that the district would
have been entitled to receive such assistance under Chapter 42 or 46 of the Education
Code, notwithstanding this injunction.

5. This injunction does not limit, modify, or eliminate the authority of a school district
10 issuc or exceute bonds. notes, public securities, or other evidences of indebtedness
under Chapter 45 of the Education Code. or other applicable law. belore. on. or after
July I, 2015, or to levy, assess. and collect. betore, on. or after July 1, 2015, ad
valorem taxes at the full rate and in the full amount authorized by Section 45.002 of
the Education Code or other applicable law, necessary to pay such bonds, notes.
public securitics. or other evidences ol indebtedness when due and payable.
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6. This injunction does not limit. modify, or climinate the authority of the commissioner
of education. before, on, or after July |, 2015, to grant assistance to a school district
under Chapter 42 or 46 of the Education Code, in connection with bonds, notes,
public securities, lease-purchase agreements, or evidences of indcbtedness, including
those described by Subchapter A. Chapter 271 of the Local Government Code.

X. Attorneys’ fees and costs

In response to an agreed motion by all parties. this Court bifurcated the issuc of
attorneys” fees from the trial on the merits of the plaintiffs’ claims in an order dated August 29,
20120 The parties agreed to try the attorneys” fees issucs by submissions of expert affidavits to
this Court.  This Court is of the opinion that the TTSFC Plaintiffs. Calhoun County [SD
Plamtifts, Fort Bend 1SD Plaintuffs, and Edgewood 1SD Plaintifls are entitled to reasonable and
necessary attorneys” fees as set forth below, and that such an award of fees would be equiable
and just, subject to the Court’s rulings on the State’s objections.  The Court finds that it is
cquitable and just to deny the attorneys™ fees requests of the State, the Intervenors, and the
Charter School Plaintifls because they were predominantly non-prevailing parties and, while
they contributed to the public debate on school finance law through this lawsuit. those
contributions were nol so significant as to warrant an award of fees.

Following the conclusion of the initial trial on the merits, the ISD Plaintifts cach
submitted their intial fee requests and affidavits to the Court in late February and carly March
2013, The State then filed objections to these fee requests. In a communication to counsel in
September 2013, the Court inlormed the parties of its tentative rulings on these objections.
reducing cach of the ISD Plaintiffs” Initial Fee Requests by varying amounts. In summary, given
the extensive number of partics. witnesses. exhibits, and preparation neeessary for the tnal, the
Court declined the State’s invitation to rule that only one attorney could eflectively represent
cach Plaintiffs” group cach day during trial. Likewisc, the Court declined the State’s invitation

Lo rule that any attormeys” fees related to the Intervenors” or the Charter School Plaintiffs” claims

13

Appendix 1 to Brief of Appellants Texans for Real Equity and Efficiency Page 13 of 21
in Education and Texas Association of Business, et al ("Efficiency Intervenors") 200



oc BK14740 PG3T9

were unnecessary. The Court further declined to strike fees for expert witnesses who were
subsequently withdrawn when that decision had not been made when the fees were incurred. In
general, the Court adjusted the attormeys’ fee awards for amounts the Court has deemed
inequitable or unjust to recover, such as time directed at recruiting districts, public relations, or
technology training or time that is insufficiently described, The Court noted favorably the ISD
Plaintiffs” efforts to submit fee requests that have been stripped of extrancous time. As a result.
the adjustments by the Court were de mimmis in comparison o the overall attorneys”™ fees the
Court found 1o be equitable and just.

Alier the reopening of the evidence and the completion of the second phase of the trial.
the ISD Plainufls submitted updated lee requests and supporting alfidavits for time incurred
from March 2013 forward. The [SD Plaintifts did not challenge this Court’s prior rulings on the
Stale’s objections. and cach plaintfT group reduced their fee requests (for the initial phase of
trial) to correspond with the Court’s rulings. The State filed a second set ol objections to the
requests for the fees incurred from March 2013 forward.  After careful review of the State’s
objections and the evidence related 0 atorneys’ fees, the Court favorably notes the [SD
Plaintiffs’ cffort to adjust their fees in response to the Court’s previous rulings and 1o eliminate
time the Court found objectionable. The Court again declines the State’s invitation to rule that
only one attorney could effectively represent cach Plaintiffs” group cach day during trial and that
billable time be limited to actual time during trial.  The associated time entries clearly indicate
that the 1ISD Plaintiffs’ attorneys were engaged in trial preparation when not in court. With
respect o non-trial time, the Court declines 1o rule that only one attorney could eftectively
represent cach plaintiffs” group and respectfully notes that the State was aptly and appropriately

represented by a team of attorneys in all proceedings before the Court. The complexity of this
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matter necessarily required team representation, and the Court overrules the State’s objections on
that basis. Likewise, the Court again declines the State’s invitation to rule that any attorneys”
lees related to the Intervenors™ or the Charter School Plaintiffs’ claims were unnecessary. The
Court further declines to strike fees related to cxpert witnesses who were subsequently
withdrawn when that decision had not been made when the fees were incurred.

The State also generally objects to attorney charges for travel time. The Court overrules
these objections. The litigation involves districts from across the state with different interests
and perspectives. [t is entirely predictable and necessary that plaintiffs’ counscl would be drawn
from around the state, The charged travel time was not excessive and was linked to travel for
litigation matters,

A. TTSFC Plaintiffs ' attorneys’ fees

The Court SUSTAINS the State’s objections to time billed on 3/23/13. 4/5/13, 7/23/13,
T/24/13. 7/25/13. 7/26/13. and 9/27/13. The identified time entries include references to
legislative matters and conferences that do not appear directly related 1o the litigation.
Accordingly. the Court reduces the charged tme by 11.3 hours and an amount of §1,977.50.
Otherwise, the State’s objections to TTSFC Plaintitfs™ attorneys’ fees are OVERRULED.

I IS THEREFORE ORDERED that under Section 37.009 of the Texas Civil Practice
and Remedies Code. the TTSFC Plaintiffs shall recover from the State Delendants attorneys’
fees in the sum of $1,888.705.91, an amount that this Court linds 10 be both reasonable and
necessary and equitable and just.

IT 1S FURTHER ORDERED that the sum awarded to the TTSFC Plainuffs shall bear
post-judgment interest at the rate of five percent (5%). compounded annually, from the date the

Judgment is signed until the judgment is paid in full.
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IT IS FURTHER ORDERED that the TTSFC Plaintiffs shall recover from the State

Defendants appellate attorneys’ fees in the following amounts that the Court also finds to be

reasonable and necessary and equitable and just:

(A) $325,000 if the State Defendants seek and obtain direct review in the Texas
Supreme Court. with post-judgment interest to accrue on said amount at the rate
of five percent (5%), compounded annually, from the date the direct appeal is
perfected in the Texas Supreme Court, with all such post-judgment interest 1o run
until the judgment against the State Defendants is paid in full; or

(B) (1) $325.000 if the Statc Delendants perfect an appeal from this Final
Judgment to the Court of Appeals, with post-judgment interest to accrue on said
amount at the rate of live percent (5%). compounded annually, from the date of
the notice of appeal in the Court of Appeals; plus (2) $100,000 if the Statc
Defendants seck review in the Texas Supreme Court, with post-judgment interest
to accrue on said amount at the rate of five percent (5%), compounded annually.
from the date a petition for review is filed with the Supreme Court of Texas: with
all such post-judgment interest to run until the judgment against the State

Defendants is paid in full.

IT IS FURTHER ORDERED that if, following an appeal, the TTSFC Plainufis do not

prevail on one or more ol their ¢laims, the Court finds that this award of attorneys™ lees would

still be equitable and just under Section 37.009 of the Texas Civil Practice and Remedies Code.

because they have made significant contributions o the public debate on school finance law

through this lawsuit.
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B. Calhoun County ISD Plaintiffs' attorneys’ fees

The State’s objections to Calhoun County ISD Plaintiffs’ attorneys” fees are
OVERRULED.

IT IS THEREFORE ORDERED that under Section 37.009 of the Texas Civil Practice
and Remedies Code, the Calhoun County ISD Plaintiffs shall recover from the State Defendants
attorneys” [ees in the sum of $2.609.642.57, an amount that this Court {inds 0 be both
reasonable and necessary and equitable and just.

IT IS FURTHER ORDERED that the sum awarded to the Calhoun County I1SD Plainufls
shall bear post-judgment interest at the rate of five percent (5%). compounded annually, {rom the
date the judgment is signed until the judgment is paid in full.

IT IS FURTHER ORDERED that the Calhoun County ISD Plaintiffs shall recover from
the State Defendants appellate attomeys” fees in the following amounts that the Court also finds
to be reasonable and necessary and cquitable and just:

e (A) $500,000 if the State Defendants seck and obtain direct review in the Texas
Supreme Court, with post-judgment interest 1o accrue on said amount at the rate
of five percent (5%). compounded annually, from the date the direct appeal 1s
perfected in the Texas Supreme Court, with all such post-judgment interest to run
until the judgment against the State Defendants is paid in full; or

e (B) (1) $400,000 if the State Delendants perfect an appeal from this Final
Judgment 10 the Court of Appeals, with post-judgment interest to accrue on said
amount at the rate of five percent (5%), compounded annually. from the date of
the notice of appeal in the Court of Appeals: plus (2) $325.000 if the State

Defendants seek review in the Texas Supreme Court. with post-judgment interest
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lo accruc on said amount at the rate of five percent (5%). compounded annually,
from the date a petition for review is filed with the Supreme Court of Texas: with
all such post-judgment intcrest to run until the judgment against the State
Defendants is paid in full.

IT IS FURTHER ORDERED that if, following an appeal, the Calhoun County 1SD
Plaintifts do not prevail on one or both of their claims, the Court finds that this award of
attorneys” fees would still be equitable and just under Section 37,009 of the Texas Civil Practice
and Remedies Code, because they have made significant contributions to the public debate on
school finance law through this lawsuit.

C. Fort Bend ISD Plaintiffs’ attorneys’ fees

The State’s objections to Fort Bend 1SD Plaintiffs” attorneys” fees are OVERRULED.

IT IS THEREFORE ORDERED that under Section 37.009 of the Texas Civil Practice
and Remedies Code, the Fort Bend ISD Plaintilts shall recover from the State Delendants
attorneys’ fees in the sum of $1,733,676.75, an amount that this Court finds to be both
reasonable and necessary and equitable and just.

IT IS FURTHER ORDERED that the sum awarded to the Fort Bend 1SD Plaintifts shall
bear post-judgment interest at the rate ol [ive pereent (5%), compounded annually, from the date
the judgment is signed until the judgment is paid in full.

IT IS FURTHER ORDERED that the Fort Bend I1SD Plaintiffs shall recover from the
State Defendants appellate atorneys” [ees in the following amounts that the Court also finds 0
be reasonable and necessary and equitable and just:

e (A) $400.000 if the State Defendants seek and obtain direct review in the Texas
Supreme Court, with post-judgment interest to acerue on said amount at the rate

of five percent (3%), compounded annually. from the date the direet appeal 1s
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perfected in the Texas Supreme Court, with all such post-judgment interest to run
until the judgment against the State Defendants is paid in full; or
(B) (1) $300,000 if the State Defendants perfect an appeal from this Final

Judgment to the Court of Appeals, with post-judgment interest to accrue on said

amount at the rate of five percent (5%). compounded annually. from the date of

the notice of appeal m the Court of Appeals; plus (2) $250.000 if the State
Defendants seek review in the Texas Supreme Court, with post-judgment interest
to accrue on said amount at the rate of five percent (5%), compounded annually,
from the date a petition for review 1s filed with the Supreme Court of Texas: with
all such post-judgment interest (o run until the judgment against the State

Defendants is paid in full.

IT IS FURTHER ORDERED that if, following an appeal, the Fort Bend ISD Plaintifls do
not prevail on one or more of their claims, the Court finds that this award of attorneys” fees
would still be equitable and just under Section 37.009 of the Texas Civil Practice and Remedies

Code, because they have made significant contributions to the public debate on school finance

law through this lawsuit.

D. Edgewood ISD Plaintiffs’ attorneys’ fees

The State’s objections to Edgewood ISD Plainuffs” attorneys™ lees are OVERRULED.
IT IS THEREFORE ORDERED that under Scction 37.009 ol the Texas Civil Pracuce
and Remedies Code, the Edgewood ISD Plaintiffs shall recover from the State Defendants

attorneys™ fees in the sum of $2.194.027.92. an amount that this Count linds to be both

reasonable and necessary and equitable and just.
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IT IS FURTHER ORDERED that the sum awarded to the Edgewood 1SD Plaintiffs shall

bear post-judgment interest at the rate of five percent (5%), compounded annually, from the date

the judgment is signed until the judgment is paid in full.

IT IS FURTHER ORDERED that the Edgewood 1SD Plaintiffs shall recover from the

State Defendants appellate attorneys’ fees in the following amounts that the Court also [inds to

(A) $325,000 il the State Defendants seck and obtain direct review in the Texas
Supreme Court. with post-judgment interest o acerue on said amount at the rate
of five percent (5%), compounded annually, from the date the direct appeal is
perfected in the Texas Supreme Court, with all such post-judgment interest to run
until the judgment against the State Defendants is paid in full; or

(B) (1) $325.000 if the State Defendants perfect an appeal from this Final
Judgment to the Court of Appeals, with post-judgment interest to accrue on said
amount at the rate ol five percent (5%). compounded annually. from the date of
the notice of appeal in the Court of Appeals: plus (2) $100,000 if the State
Defendants seek review in the Texas Supreme Court, with post-judgment interest
to acerue on said amount at the rate of five percent (5%), compounded annually,
trom the date a petition for review is filed with the Supreme Court of Texas: with
all such post-judgment interest to run until the judgment against the State

Delendants is paid in full.

IT [S FURTHER ORDERED that il following an appeal, the Edgewood [SD Plaintifts

do not prevail on one or more of their claims. the Court {inds that this award ol attorneys” fees

would still be cquitable and just under Section 37.009 of the Texas Civil Practice and Remedies
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Code, because they have made significant contributions to the public debate on school finance
law through this lawsuit.
XI.  Continuing jurisdiction

This Court will retain continuing jurisdiction over this matter until the Court has
determined that the State Defendants have [ully and properly complied with its judgment and
orders.
XIL.  Miscellancous

IT IS FURTHER ORDERED that all costs ol court expended or incurred in this cause by
the TTSFC Plaintiffs, the Calhoun County ISD Plaintiffs, the Fort Bend ISD Plaintiffs, and the
Edgewood ISD Plaintifls are taxed against the State Defendants.

I'T" IS FURTHER ORDERED that all writs and processes for the enforcement and
collection of this judgment or the costs of court may issue as necessary.
'his Judgment finally disposes of all partics and all claims and is appcalable.  All other

relief not expressly granted is denicd.

SIGNED this <Bh day of ,%“V L2014,

Presiding Judge
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§ 1. Support and maintenance of system of public free schools, TX CONST Art. 7,8 1

Vernon's Texas Statutes and Codes Annotated
Constitution of the State of Texas 1876 (Refs & Annos)
Article VII. Education
the Public Free Schools

Vernon's Ann.Texas Const. Art. 7, § 1
§ 1. Support and maintenance of system of public free schools

Currentness

Sec. 1. A general diffusion of knowledge being essential to the preservation of the liberties and rights of the people, it shall be
the duty of the Legislature of the State to establish and make suitable provision for the support and maintenance of an efficient
system of public free schools.

MNext
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This supplement to my July 2012 report provides an updated analysis that
includes district spending for 2011 and adjustments for cost differences across districts.
The 2011 spending reflects data that were not available on the “district snapshot for
2011.” The supplement also explores the impact of adjusting spending according to the
comparable wage index for each district.! The summary of the new analysis is that all
prior conclusions remain intact when these alternate estimates are made.

The original report included an analysis that considered student performance in
2011 and compared that to the level of spending per pupil in 2010. This supplement adds
the same analysis but uses the spending data for 2011. Chart 26 represents the
relationship between added spending and the district performance on the TAKS test for
all districts after adjusting for student backgrounds (% black, % Hispanic, %
disadvantaged, % LEP, % special education, and % bilingual) and for number of
students. (Charts are numbered consecutively with original report). The important result
is that there is an insignificant (negative) marginal effect of more spending on student
performance.

Chart 27 restricts the sample to districts spending less than $15,000 per student
and weights the districts by their number of students. These changes leave the conclusion
the same (although the negative slope is more pronounced).

Chart 28 considers just districts with more than 2,000 students. Again, marginal
spending adjusted for district characteristics is negatively related to TAKS performance.

Charts 29 and 30 look at the performance just of disadvantaged students in the
districts. Again, there is no evidence that added spending by the districts leads to greater
performance, even after adjusting for the characteristics of the students.

Charts 31 and 32 adjust the spending of each district for the district specific
Comparable Wage Index. This adjustment does not change the overall picture. Even
after adjusted for potential wage differences, added spending does not lead to improved
student performance.

Correction: With this supplemental report, it is also necessary to correct a typographical
error in the original report. The bottom of page 5 should read: “A $10,000 increase in
average teacher salaries for a district would be associated with less than a 3 percentage
point improvement in the TAKS passing rate.”

Reference

Taylor, Lori L. 2006. "Comparable wages, inflation and school finance equity."
Education Finance and Policy 1, no. 3 (Summer): 349-371.

! Taylor (2006)
2
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Adjusted Effect of 2011 Spending on District TAKS Performance
All Districts, 2011

&
(]
3
10 °
& °
o -
S ¢ ®
e
o
5
Q.
1S
o
R
(O]
I °
]
1]
I
o
o [ )
S
T T T T T
-10000 0 10000 20000 30000
spending compared to state average
Adjusted for: black, Hispanic, disadvantaged, LEP, special educaiton, bilingual, no. students
e Source: Author calculations from TEA data.
Appendix 5 to Brief of Appellants Texans for Real Equity and Efficiency Page 4 of 10

in Education and Texas Association of Business, et al. ("Efficiency Intervenors")



Adjusted Effect of 2011 Spending on District TAKS Performance
All Districts, 2011, with Spending < $15,000; Weighted
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Adjusted Effect of 2011 Spending on District TAKS Performance
Large Districts with Students>2000, 2011; weighted
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Adjusted Effect of 2011 Spending on District TAKS Performance
Disadvantaged; All Districts, 2011
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Adjusted Effect of 2011 Spending on District TAKS Performance
Disadvantaged; Large Districts with Students>2000, 2011; weighted
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Adjusted Effect of 2011 Spending on District TAKS Performance
All Districts, 2011
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Adjusted Effect of 2011 Spending on District TAKS Performance
Large Districts with Students>2000, 2011; weighted
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REPORTER S RECORD
VOLUME 37
CAUSE NO. D-1-GN-11-003130

THE TEXAS TAXPAYER & STUDENT
FAI RNESS COALI TI ON, et al;
CALHOUN COUNTY | SD, et al;
EDGEWOOD | SD, et al;

FORT BEND | SD, et al; TEXAS
CHARTER SCHOOL ASSOCI ATI ON,
et al;

IN THE DI STRI CT COURT

Plaintiffs,

JOYCE COLEMAN, et al.,

© 00 N oo o b~ wWw N P

| nt ervenors,

=
o

TRAVI S COUNTY, TEXAS
VS.

o
=

M CHAEL W LLI AMS, COWM SSI ONER
OF EDUCATION, I N H S OFFI Cl AL
CAPACI TY; SUSAN COMVBS, TEXAS
COWTROLLER OF PUBLIC
ACCOUNTS, I N HER OFFI CI AL
CAPACI TY; TEXAS STATE BOARD

OF EDUCATI ON,

e e e
a N W N

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Def endant s. 200TH JUDI ClI AL DI STRI CT

=
(@)

R R S S S S S I e e i S i b S

e
o

TRIAL ON THE MERI TS

R R S S S S S S I e e S S i b b S S i

N B
o O

On the 16th day of January, 2013, the

N
=

foll owm ng proceedi ngs canme on to be heard in the

N
N

above-entitl ed and nunbered cause before the Honorabl e

N
w

John K. Dietz, Judge presiding, held in Austin, Travis

N
IS

County, Texas:

N
Ul

Proceedi ngs reported by machi ne short hand.
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ERI C A. HANUSHEK

havi ng been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY MR, DI AMOND:
Q So without further ado, please introduce
yourself to the Court and on the record.
A | am Eric A Hanushek. | ama senior fellow at

t he Hoover Institution of Stanford University.

© 00 N oo o b~ wWw N P

Q First thing | want to do, Dr. Hanushek, is put

=
o

on the record your qualifications to testify as an

o
=

expert. And so you've just disclosed that you are a

=
N

senior fellow at the Hoover Institution. Wat type of

=
w

things do you study in research there at the Hoover

=
SN

I nstitution?

=
(&)

A My main research involves various aspects of

=
(@)

education policy. |'man econom st by training and

=
~l

specialize in the econom c aspects of schooling and

=
(o)

education, but both in terns of the determ native

=
©

performance of students and the effects of education on

N
o

subsequent careers and the nation as a whol e.

N
=

Q And how | ong have you done that type of

N
N

research?

N
w

A Sonmet hing in excess of 40 years.

N
IS

Q Where did you -- tell us about your educati onal

N
Ul

backgr ound.
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1 A | graduated with a bachel or of science degree

2| fromthe U S. Air Force Acadeny and then have a Ph.D. in
3| economics fromMT.

4 Q Currently, now, you serve as a senior fellow at
5| the Hoover Institution. | also show that you are on the
6| executive conmttee for Texas Schools Project at the

7| University of Dallas; is that correct?

8 A That is correct.

9 Q And what do you do for the executive commttee
10| for the Texas Schools Project?

11 A Well, that is a managenent position. The Texas
12| School s Project has for sonething over 15 years been

13| studyi ng performance of schools in Texas using the Texas
14| data to understand how school policy inpacts

15| achievenent. They -- currently on the executive

16| conmttee, I'"'min charge with others of nanage --

17| ensuring that the operation at the University of Texas
18| at Dallas runs snmoothly and nmakes data avail able. The
19| University of Texas at Dallas is also -- has been

N
o

desi gnated as an education research center by the State

21| of Texas, and part of ny managenent responsibility is
22| ensuring that we perform under those contracts.
23 Q And so that involves the research and
24| processing of Texas educati on data?
25 A It does.
Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency Page 3 of 75
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Q And how | ong have you been in that position?

A Vell, | think I came on as chair of the
executive conmttee in 2003 after -- unfortunately, the
person who started the whol e project, John Kain, died
then. | had been working on the project for a nunber of
years before that in the early -- in the md '90s.

Q So you were no stranger to Texas education

data; would that be fair to say?

© 00 N oo o b~ wWw N P

A. That is correct.

=
o

Q | also see that you are on the -- coordinator

o
=

for the econonm cs of education of the CESi fo Research

=
N

Network. What is that?

=
w

A. CESifo. CEF is the Center for Econom c

=
SN

St udi es - -

=
(&)

THE REPORTER: Can you say it for nme?

=
(@)

CSl ?

=
~l

THE WTNESS: CE-S-i-f-o0, all run

=
(o)

t oget her.

=
©

A. That's a conbi nation of the Center for Econom c

N
o

Studies at the University of Munich and the Ifo

N
=

Institute, which is a government research institute

N
N

that's associated with the university. They have a

N
w

net work of worl dw de researchers on various applied

N
IS

econom cs topics ranging fromthe environment to macro

N
Ul

econom cs. | was asked by themto coordinate their
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efforts in the econom cs of education. And we have an
annual conference of the world's top researchers in
econom cs of education in Miunich fromthe U. S. and from
Europe and Australia and ot her places.

Q So your know edge ranges from expertise on
Texas data, United States data and international data,
correct?

A. That is correct.

© 00 N oo o b~ wWw N P

Q | want to talk about sone of the governnental

=
o

boards and comm ttees you serve on. You are on the

o
=

congressi onal |l y-mandated Equity and Excel |l ence

=
N

Comm ssion of the U S. Departnment of Education. Are you

=
w

currently serving there?

=
SN

A | amcurrently serving there. The report of

=
(&)

that comm ssion will be out in the next two weeks, but

=
(@)

it's a large comm ssion that has been trying to deal

=
~l

with finance and equity issues in education.

=
(o)

Q And who appointed you to that position?

=
©

A Secretary Duncan of the U S. Departnent.

N
o

Q You' re on the National Board for Education

N
=

Sci ences?

N
N

A I amno longer on there. | had served ny eight

N
w

years, | believe it was, the term and was chair in the

N
IS

end, but it's -- there's only a two-termlimt on the

N
Ul

Nat i onal Board for Educati on Sci ences.
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Q And who appointed you to that position?

A That's a presidential appointnment, and | was
appoi nted by President Bush and confirmed by the Senate
for that.

Q Ski ppi ng down, and there's nore of this that's
in your report for the Court's review. |I'mhitting sone
of the highlights. You're also on the Governor's

Commi ssion on a Coll ege Ready Texas in the state of

© 00 N oo o b~ wWw N P

Texas?

=
o

A That's again a conm ssion that's gone out of

o
=

exi stence, but in the past | had served on the Texas

=
N

conmm SsSi on.

=
w

Q And who was that appoi ntnment nade by?

=
SN

A Governor Perry.

=
(&)

Q You're currently associated with Stanford

=
(@)

Uni versity as wel | ?

=
~l

A Yes.

=
(o)

Q The Hoover Institution. And how | ong have you

=
©

been t here?

N
o

A. |'"ve been there since 2000.

N
=

Q In your report you say that you have | ooked at

N
N

efficiency and resource usage as well as teacher

N
w

quality. Have those issues been things that you' ve

N
IS

researched for many, many years?

N
Ul

A. Yes.
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Q Briefly, you' ve witten a nunber of books, the
nost recent of which is School houses, Courthouses and
St at ehouses: Sol ving the Fundi ng- Achi evenent Puzzle in
America's Public Schools in 2009; is that correct?

A That's correct.

Q It's going to deal with sone of the issues that
we tal k about today, correct?

A Absol utely.

© 00 N oo o b~ wWw N P

Q And anot her issue | want to bring up, you said

=
o

that you are an econom st by trade, but in 1977 | show

o
=

that you had actually witten a book called Statistical

=
N

Met hods for Social Scientists. Wat is that?

=
w

A. Well, one branch of econom cs invol ves

=
SN

statistics and enpirical work. That's called

=
(&)

econonmetrics in econom CS. | wote a textbook for

=
(@)

basi cally econom sts, political scientists, sociologists

=
~l

on how to use statistics effectively to answer soci al

=
(o)

policy questions or the questions that came up in those

=
©

di sci pli nes.

N
o

Q So | can colloquially say that you've witten a

N
=

t ext book on econonetrics?

N
N

A Yes, but that was in the past. | keep working

N
w

on it, but | have not updated that textbook.

N
IS

Q In your report that you' ve given us and

N
Ul

attached to it -- which is now an exhibit before the
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Court, you have a list of publications that we're not
going to go through, but would it be fair to say that
all of your publications have been on the issues of
education and educati on policy?

A No. |'ve actually worked on sonme other issues,
but that's the vast mgjority, is on education and
education policy.

Q You al so serve on the editorial board of a

© 00 N oo o b~ wWw N P

nunber of scholarly journals and publications, correct?

=
o

A. Yes.

o
=

Q And in that, you will be -- you review other

=
N

peopl e's works, basically peer review those?

=
w

A | both peer review them nyself and assi gn peer

=
SN

reviewers to | ook over articles.

=
(&)

Q And lastly, you also testify on a variety of

=
(@)

policy issues before state |egislatures and the U. S.

=
~l

Congr ess?

=
(o)

A. Yes.

=
©

Q You' ve been an expert witness on natters of

N
o

education policy and finance in over 24 cases?

N
=

A. | believe that's true.

N
N

Q Let's nove on to your opinions in this case,

N
w

and |'mgoing to go ahead and pull up your report. You

N
IS

start off with the conclusions and basis of your

N
Ul

opi nion. How would you tell the Court or describe for
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the Court the conclusions that you've reached, and we'll
tal k about those specifically?

A The overview of my opinion is actually quite
sinple. | spent a lot of time |ooking at how resource
use in school translates into achievenent in
performance, a topic that econom sts woul d cal
efficiency of schools. And the answer is after four

decades of study by ne and others in the field, we don't

© 00 N oo o b~ wWw N P

find a very consistent relationship between the

=
o

resources provided to schools and their performance. So

11| that inplies in sinplest ternms that there's a | ot of
12| inefficiency in schools and that if resources were used
13| better, we could expect higher achievenent from our
14| school s and our students.
15 Q And those opinions are based on your study of
16| finance systens across the United States, correct?
17 A That's true.
18 Q And also on well over a decade worth of work of
19| Texas data?
20 A Bot h, yes, Texas data and international data.
21| You find the sanme -- if we |look across and try to
22| explain why Finland does better than the U S., you find
23| the sanme thing.
24 Q And that's sonething that you've studied,
25| correct?
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A Yes.

Q Now, we'll go ahead and hit this off fromthe
begi nning. How many tines have you heard it stated that
Dr. Hanushek says noney doesn't matter?

A |'ve lost track of the number of tinmes of that.
That's a commopn st at enent.

Q And is that statement true or untrue?

A Oh, it's absolutely not true. That's not at

© 00 N oo o b~ wWw N P

all what ny opinionis. [It's not that npney can't

=
o

matter or it never matters. It's that when we | ook at

o
=

current spending patterns, we can't expect it to matter

=
N

if we don't do anything else but add noney to a school

=
w

syst em

=
SN

Q Here in this report -- I'"mjust going to

=
(&)

hi ghlight it here. "It is clear to all that how noney

=
(@)

is spent is nuch nore inportant than how nmuch is spent.”

=
~l

A That's true. | think that that's actually the

=
(o)

maj ority opinion of researchers in the area now, that

=
©

you have to worry about how it's spent along with how

N
o

much is spent at any point in tine.

N
=

Q And as a side note of that, are you going to

N
N

of fer any opinions today regardi ng the current adequacy

N
w

of funding in the Texas school systenf

N
IS

A. | am not.

N
Ul

Q And so as the efficiency intervenors have said
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in their pleading, nore noney nay or may not be
necessary; we're |looking at efficiency issues. That's
al so your opinion as well?
A That is precisely what I'mtestifying to today.
Q "Il tell you what, then. Let's get right into
it. The first thing we're going to do that you' ve done
in your report is you have | ooked at resources and

outcones in the U.S., and we're going to briefly cover

© 00 N oo o b~ wWw N P

this because you believe it relates to the Texas picture

=
o

as well, correct?

o
=

A Absol utely.

=
N

Q Okay. So we are going to skip down to chart

=
w

No. 1. And if you could, explain for the Court chart

=
SN

No. 1.

=
(&)

A Chart No. 1 summarizes the resource patterns

=
(@)

for the entire U S. -- for public schools in the U S.

=
~l

over the last half century from 1960 until 2009. What

=
(o)

we see is that there's been a remarkabl e additi on of

=
©

resources to our schools. The -- I've lost chart 1.

N
o

Q Sorry about that. This popped up here. There

N
=

we go.

N
N

A VWhat |'ve | ooked at is major categories of

N
w

spending that actually align well with the policy

N
IS

di scussions in many places. The pupil-teacher ratio and

N
Ul

cl ass size has been hotly debated in the U S. In 1960
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there was a pupil-teacher ratio of 25.8. By 2009 it had
fallen to 15 or slightly above 15 pupils per teacher.
The teachers with a master's degree went
fromless than a quarter of the teachers having a
master's degree until in 2000 over half. W don't have
the nunbers for 2009 because of the data source to get a
consi stent picture, but from other data sources, we know

that it has not fallen below a half with nmaster's

© 00 N oo o b~ wWw N P

degr ees.

=
o

Simlarly, we have the npbst experienced

o
=

teacher force today that we've had at |least in the post

=
N

Wrld War Il era, going fromthe nedian years of teacher

=
w

experience of 11 in 1960 to 14 in 2000, and again, that

=
SN

has not dropped in 2009.

=
(&)

Now, the inportance of these three itens

=
(@)

Is that they essentially determ ne how nmuch is spent on

=
~l

schools. The teachers are paid according to whet her

=
(o)

they have master's degrees and their amunt of

=
©

experience, so salaries are related to experience and

N
o

degree level. And then the pupil-teacher ratio sinply

N
=

says how many kids can you spread the sal ary across at

N
N

any point intime. So the bottomline is the nost

N
w

telling. In 1960, in 2009 dollars, so taking out

N
IS

inflation here, in 2000 -- in 1960, we were spendi ng

N
Ul

$2,560 per student. In 2009, we're spending over four
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1| times that anount. W're spending $10,591. This is the

2| national average for the U S. of spending in 2009. So

3| we've dramatically increased resources in precisely the

4| way that nmany experts in education call for, smaller

5| cl asses, nore experience, nore better-trained teachers.

6 Q So what you're doing is show ng that since

7| 1960, as these things that they have called for have

8| been increased according to policy, that it has not

9| played out in howit's played out with dollars?

10 A This is the dollar statenment of all of our

11| efforts to in fact inprove our schools, which has been a

12| national effort for a long period of tine.

13 Q And how has that played out with achievenent?

14 A Well, unfortunately, we haven't gotten nuch for

15| it, at least as far as we can tell from standardi zed

16| tests. The next two charts actually give the pattern

17| of -- this is fromthe National Assessnent of

18| Educati onal Progress or NAEP.

19 Q Right. Let nme take a ...

20 We're | ooking at your report, which is

21| Exhibit 1001. | just wanted to state that for the

22| record. W just |looked at chart 1 in Exhibit 1001. W

23| are now going to chart 2 in Exhibit 1001, your nmain

24| report. \What does this show?

25 A The National Assessnment of Educational Progress
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has tracked the performance of students on a consi stent
basis since the late "70s -- or late '60s, early '70s.
VWhat |'ve done is traced out the pattern of performance
of a representative sanple of U S. students -- of
17-year-old U S. students in both reading and math. The
blue line with triangles on it gives reading scores, and
the red line with squares on it gives the math scores.

What you see is that there's a m nuscul e

© 00 N oo o b~ wWw N P

i mprovenent if | conpare the 2009 -- or 2008 performance

=
o

of 17-year-olds with the first performance we have on

o
=

them so that while we' ve quadrupl ed resources for

=
N

schools that's shown on the |ast slide, we've gotten no

=
w

achi evenent gains. There's been little novenents up and

=
SN

down of both performance over tinme, but it hasn't

=
(&)

anounted to anything that -- of substance.

=
(@)

Q So this slide is inportant in context with

=
~l

Slide No. 1?

=
(o)

A That is absolutely true. This is show ng what

=
©

did we get fromputting nore resources into our system

N
o

as run today.

N
=

Q Now, we have heard sonme testinony in this case

N
N

about the fact that 9th grade scores are showi ng a

N
w

spi ke, showi ng an inprovenent. Wy is that not really

N
IS

i nportant for what we're tal king about today?

N
Ul

A Well, we saw -- it's actually both
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13-year-olds, which are roughly 8th graders, and nine --
or eight-year-olds that we have the simlar scores on.
And the earliest scores showed sone inprovenment during
the '80s. That's sort of |eveled out now The

9th grade -- the 8th grade scores for 13-year-olds al so
showed sone inprovenent, |less than for the young peopl e,
and it's |leveled out. But none of those have transl ated

into performance at the end of schooling when students

© 00 N oo o b~ wWw N P

are going into college or going into the |abor market,

=
o

whi ch is presumably the achi evenent we care about for

11| econom ¢ purposes. And so we have not translated any of

12| these gains that we've seen earlier in earlier periods

13| into performance for people who are graduating.

14 Q VWhen it really matters.

15 A VWhen it matters.

16 Q Slide No. 3 in Exhibit 1001, what is that

17| showi ng us?

18 A This is actually just a transformation. [It's

19| the sane slide as the previous one, but |'ve put

20| everything conpared to zero in the score in the earliest

21| observation, and you can see that -- and this changes

22| the units, the standard devi ations that sone peopl e use

23| in order to show how it's noved the whole distribution.

24| And what you see is that the triangles for the reading

25| scores are -- | think it's .1 -- .01 standard devi ati on
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above starting point, which is nothing by -- for any
practical purposes. And there's slightly |arger inpact
on math scores, but it's not of the order of magnitude
that matters for the econony or for these students.

Q In other words, conpared to Slide 1, how nuch
bang for our buck did we get for that slight inprovenent
in math and basically no inprovenent in reading?

A Well, we get sonething that rounds to zero,

© 00 N oo o b~ wWw N P

that we put in a ot of resources and we didn't see the

=
o

gains, at least in terns of math and readi ng

o
=

per formance.

=
N

Q Slide No. 4, can you describe for the Court

=
w

what Slide No. 4 is?

=
SN

A Slide No. 4 is alittle bit conplicated, but

=
(&)

it's here because the aggregate evidence that | gave

=
(@)

before is subject to sone criticism There are other

=
~l

thi ngs that m ght have been going on in the world, in

=
(o)

society. Parents m ght have gotten poorer, spend |ess

=
©

time with their kids. W have nore single parent

N
o

famlies and so forth.

N
=

VWhat's behind all of this evidence,

N
N

t hough, is a large anmount, literally hundreds of

N
w

estimates at a better -- with better statistical

N
IS

estimates of the inpacts of the factors of experience,

N
Ul

cl ass size and teacher degree levels. So the things
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that I showed you on the first slide have been | ooked at
at the classroom | evel across different schools, across
the nation. And as | say, there have been literally
hundreds of them

This slide says let's just take the very
best evidence in ternms of the scientific background and
detail that went into these estimates and let's | ook at

just the very best studies so it's not any confusion

© 00 N oo o b~ wWw N P

about how the study was done, and let's |ook at the

=
o

i npacts of these primary resources on student

o
=

achi evenent.

=
N

Now - -

=
w

Q Let nme ask you real quick, just to kind of make

=
SN

sure that this is clear on the record. Wat you did as

=
(&)

an econoni st and as a statistician is go back and | ook

=
(@)

at the past decades of work on these three issues off to

=
~l

the right-hand side of chart No. 4, and you | ooked at

=
(o)

those with an eye toward the statistical quality and the

=
©

educational policy quality and came up with a factor of

N
o

basically conpiling or aggregating all of these works

N
=

t oget her ?

N
N

A Precisely. This is what's commonly call ed

N
w

today neta-anal ysis where you in fact find all of the,

N
IS

in this case, published estimtes that cone from

N
Ul

publ i shed docunents to give sone overall quality, all of
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1| the published estinmates. This is a very refined subset
2| of those that | ooks at the performance of individual
3| students over tine in individual classroons and rel ates
4, themto the inputs that we saw in that first slide that
5| we' ve been buyi ng.
6 Q Now, these are the best of the best. You also
7| 1 ooked at all of them Were the results all nuch
8| different than this?
9 A No, no. The results fromthe hundreds of
10| studies behind this are precisely the sane. They give
11| you exactly the sane pattern.
12 Q And this chart -- and we're going to get in and
13| tal k about it in just a second here. The source of it
14| is an article you wote in 2003 called "The Failure of
15| I nput - Based Schooling Policies" in Volune 485 of the
16| Econonmi ¢ Journal ?
17 A That is correct.
18 Q And was that a peer-reviewed article?
19 A Yes.
20 Q And is that a reliable article?
21 A Yes.
22 Q Let's go ahead and tal k about now what this
23| shows.
24 A Well, what |'ve done is put the results of
25| these individual studies for the inpacts of
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teacher-pupil ratio, teacher education, teacher
experience, into three categories. One category are
estimated positive inpacts, which is what the

conventi onal wi sdom says we should get. |If we have nore
teachers per pupil, we should get higher achievenent.

If we have nore experience, we should get higher
achievenent. |[If we have nore educated teachers, we

shoul d get hi gher achievenent. So the |eft-hand colum

© 00 N oo o b~ wWw N P

are positive and statistically significant, ones that we

=
o

have a | ot of confidence that they really are positive

o
=

and we're not being confused by the statistics.

=
N

The center colum are all the

=
w

insignificant -- statistically insignificant results,

=
SN

whi ch are ones that we don't have nmuch confi dence about

=
(&)

whet her they're positive or negative.

=
(@)

And then the final right-hand colum are

=
~l

ones that estimte negative and statistically

=
(o)

significant effects, which by the statistics say we have

=
©

a lot of confidence that you actually are worse off by

N
o

addi ng these resources.

N
=

Q Well, et ne ask this real quickly. So, for

N
N

i nstance, with the green stripes on teacher experience,

N
w

the positive would nean that those statistical studies

N
IS

found a positive relationship between teacher experience

N
Ul

and what? Achi evenent ?
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A Yes.

Q And then the mddl e one, the green stripes were
all the studies that found an insignificant relationship
bet ween teacher experience and achi evenent ?

A That's correct.

Q And then the far right-hand side, negative,
woul d be the studies that found a negative relationship

bet ween teacher experience and achi evenent ?

© 00 N oo o b~ wWw N P

A. That's correct.

=
o

Q Okay.

o
=

A And so the -- there are three -- three things

=
N

that I''m summari zing in each of those categories. |If

=
w

you look in the left-hand colum, you see that there is

=
SN

not hi ng for teacher education. None of the best studies

=
(&)

find a significant positive inpact of having a nmaster's

=
(@)

degree for teachers.

=
~l

Q Now, this isn't saying that we want uneducat ed

=
(o)

teachers, is it?

=
©

A No, it's not, but it says --

N
o

Q What is it --

N
=

A It says if you walk into your school where your

N
N

child has a new teacher and the principal proudly

N
w

announces "And your teacher has a master's degree," you

N
IS

shoul d take no information fromthat. That gives you no

N
Ul

i nformati on about whether this is a particularly
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effective teacher or not.

Q Okay.

A You find a small nunmber of studies, |ess than
5 percent, that show that pupil-teacher ratios or
class -- the opposite of class size has a positive
i npact on achievenent. And you find slightly nore that
find that teacher experience has a positive effect, a

little under 40 percent of the studies.
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Q Well, let's talk about that issue of teacher

=
o

experience. So we have this -- 40 percent are show ng a

o
=

positive relationship. Wy don't we focus nore on

=
N

t eacher experience?

=
w

A. Well, since this work has been done, we've

=
SN

figured out exactly what's going on. There have been

=
(&)

subsequent very detail ed studies that show that there

=
(@)

are gains in teacher experience in the first year or

=
~l

two, or maybe three years, but that after that, you get

=
(o)

no gain for nore experience, so that al nost all studies

=
©

say that a fifth year teacher is just as likely to be

N
o

effective as a 25th year teacher. But the difference is

N
=

that we pay a |lot nore for the 25th year teacher than we

N
N

do for the fifth year teacher, and so that's what | eads

N
w

to the efficiency issues.

N
IS

THE COURT: May we ask you not to study

N
Ul

| awyers?
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MR. DI AMOND: My thoughts exactly.

Q (BY MR DIAMOND) Now, the studies that you're
tal king about that show this fifth year teacher and
20-year teacher, are those just your studies or are
there other studies out there?

A No, | think there are a |arge nunber of
studi es, including one by Professor Vigdor, who

testified here before. Charles Clotfelter, Helen Ladd

© 00 N oo o b~ wWw N P

and Jacob Vigdor wote a recent article that finds

=
o

preci sely that.

o
=

Q And when was that article witten?

=
N

A | believe it was published in 2010. It was

=
w

witten a few years before that, but it uses North

=
SN

Carolina data to show that for high school students

=
(&)

there doesn't appear to be any experience effect after

=
(@)

the fifth year.

=
~l

Q And so that article, the 2010 article that

=
(o)

i ncluded Dr. Vigdor, found that there was -- the

=
©

difference between a fifth year teacher and a 20-year

N
o

teacher was basically nil?

N
=

A. Yes.

N
N

Q Anyt hing el se you need to say about this slide?

N
w

A Well, the real story of this slide is the

N
IS

center colum where nost of the studies in this grouping

N
Ul

of the best studies find no effect of any of those,
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which says -- it doesn't say that experience never pays
of f or that education never pays off; it says it doesn't
consistently pay off and that the way we hire teachers
today does not ensure that teachers who get nore
education are actually doing better in the classroom

Q And again, just so | can put kind of a road
sign in here, these three topics, teacher-pupil ratio,

teacher education and teacher experience, all relate

© 00 N oo o b~ wWw N P

back to chart No. 1, which shows the increasing

=
o

expendi tures but no increasing achi evenent?

o
=

A Exactly. These are essentially the drivers of

=
N

cost per pupil in our school system and they're the

=
w

areas where we've devoted a |lot of policy attention,

=
SN

where | egi sl atures have put nore noney in to ensure that

=
(&)

t eachers have nore educati on.

=
(@)

Q Are you saying that class size doesn't matter?

=
~l

A |"msaying that it doesn't consistently matter.

=
(o)

It may in sone cases. For sone students, for sone

=
©

teachers, for sonme subjects, it nmay pay to have small er

N
o

cl asses. But then again, for other students and

N
=

teachers and cl asses, it doesn't natter. And so the

N
N

i dea of reducing all class sizes is not good managenent

N
w

because you don't get the results, the gains in terns of

N
IS

achi evenent.

N
Ul

Q So you're not against -- for instance, what the
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Edgewood districts would tal k about would be that
di sadvant aged ki ds operate -- or learn better in a smal
class environment. You're not saying that's unw se?

A " mnot saying that. |1'm saying that each
di strict should eval uate whether they in fact get the
gains they want, because class size reductions are very,
very expensive. But in certain circunstances, |ower

cl ass sizes nmay be a very effective tool, but in other

© 00 N oo o b~ wWw N P

circunstances it isn't, and you shouldn't have smal

=
o

classes in cases where it doesn't natter.

o
=

Q Let's swtch nowto Slide No. 5. Wat does

=
N

t hat show?

=
w

A. A consi der abl e anbunt of attention in terns of

=
SN

cl ass sizes going to sonmething called Project STAR,

=
(&)

whi ch was an experinment in Tennessee in the md 1980s.

16| It's gotten a lot of attention because it randomy

17| assigned students to classes of different sizes, so

18| randonml y assigned sone students to small classes which
19| they had as 14 to 16 students, randomy assigned sone
20| students to |large classes, which were -- | think was 23
21| to 25 students, and randomy assigned another group to
22| large cl asses, 23 to 25, but provided a teacher aide to
23| them It then followed these students in those snal

N
IS

cl asses or large classes from ki ndergarten through

N
Ul

Grade 3 and neasured the performance at the end of the
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term It's gotten the attention that it has because
random assi gnment is generally viewed as one of the npst
reliable ways to understand the inpact of something. So
that's why we use it in drug -- drug treatnents when we
test new drugs. W randomly assign drugs to different
patients to try to understand the inpact of new drugs or
in this case the inpact of smaller classes.

Q And what was found?

© 00 N oo o b~ wWw N P

A Well, | should preface this by saying that it

=
o

wasn't a very good experinent. There are different

o
=

qualities of experinment, and just saying it's random

=
N

assignment isn't enough. But if we forget about the

=
w

problems with the experinment per se, what it found was

=
SN

that at the end of kindergarten, there was a snall

=
(&)

di fference between those in small classes and those in

=
(@)

| arger classes. There was no inpact, by the way, of

=
~l

cl assroom ai des so that after the first year they just

=
(o)

elimnated that as a separate category and | ooked at

=
©

| arge versus smal | .

N
o

Q And let nme just clarify sonething on the chart

N
=

as we go through it. For instance, on the bottom axis,

N
N

it says K. That would represent the achievenent at the

N
w

end of kindergarten or is that at the begi nning?

N
IS

A That's at the end of kindergarten. So what |

N
Ul

plotted out here are scores at the end of kindergarten,
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1st, 2nd and 3rd grade, which was the course of the
experiment. And on the vertical axis is the SAT, the
St anford Achi evenent Test. And this is a reading test.
You get the sane answer for a math test.

And the way to look at this is that the
bottomline, the red line with triangles in it, shows
the performance over tine of students in the |arge

cl asses. The green line, which is above that, shows the

© 00 N oo o b~ wWw N P

performance of the students that were in the snal

=
o

cl asses. And what you see is that they in the smal

o
=

cl asses started out with higher achievenent in

=
N

ki ndergarten. This got slightly larger in 1st grade and

=
w

then narrowed again in 2nd and 3rd grade.

=
SN

Now, the reason why there's a third line

=
(&)

on this is aline that | added nyself, which is what you

=
(@)

woul d expect if in fact class size had a consi stent

=
~l

I npact on performance. Renenber that the students had

=
(o)

smal|l classes in four different grades, kindergarten,

=
©

1st grade, 2nd grade and 3rd grade. And when they did

N
o

t hat, they should have gotten the benefits of smal

N
=

classes in 2nd and 3rd grade, too. So you woul d expect

N
N

that these lines, instead of being parallel, as the

N
w

green and red |lines are, you would expect themto

N
IS

di verge, because throughout the entire four-grade

N
Ul

period, the students in the small classes are getting
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nore resources, nore individualized attention, nore

t eacher know ng where each student is and so forth, al
of the things we expect to get fromsmall class sizes.
They don't diverge. The blue line says here's what you
shoul d have gotten if the gains in kindergarten were
found again in 1st grade, 2nd grade and 3rd grade and

t hey accunul at ed.

Q But they did not accumul ate?

© 00 N oo o b~ wWw N P

A They did not. They did not. So at best, it

=
o

says that there's a small gain in kindergarten and naybe

o
=

1st grade and no inpact of class size in 2nd and 3rd

=
N

gr ade.

=
w

Q So on -- and this concludes -- this is the |ast

=
SN

slide on the national picture. So we have this picture

=
(&)

where this is kind of a side note showing a fairly

=
(@)

prom nent test on class size, correct?

=
~l

A. That is correct.

=
(o)

Q And the red and the green line are the actual

=
©

findings of the STAR test, correct?

N
o

A. That is true.

N
=

Q Okay. And then the blue line is sonething you

N
N

put in as what should have been expected if you were to

N
w

accunul ate those scores but did not actually cone out in

N
IS

the test itself?

N
Ul

A And if class size had an inpact in the
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subsequent grades.

Q And just so it's clear, even though you have
i ssues with the STAR test, this is assumng that it's a
good test, right?

A That is correct. It's not the STAR test; it's
the entire experinmental nethodology, and it wasn't a
good experinment in the sense of the way it was designed
and nonitored.

Q So why is it inportant that you present this
nati onal picture before we go to Texas?

A We have 40 plus years of people studying the
sanme issues across the entire nation, across different
school systens, and so fromthe national picture, we get
a much broader sense of the inpacts of resources and
specific resources on performance than we can get if we
| ook at just the Texas experinment -- experience, because
the evaluations in Texas have been nore |imted than
t hey have been nationally. But the reason for show ng
the national picture is that we will see the inpacts
that we estimate for Texas are very simlar to those
that we've gotten fromthe national picture, and so
want to show that there's nothing unusual about Texas
conpared to this national picture and that the national
j udgnent about the ineffectiveness of just putting nore

resources in seens to hold in Texas.

Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency Page 28 of 75
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")




43

Q And particularly, to aimthose resources at
certain policies that have not really played out?

A That is true.

Q To close this out, | want to bring up a concept
with this national picture as we go into Texas that in
the nost recent Texas Suprene Court opinion in Wst
Or ange- Cove, the Suprene Court said noney is not the

only issue. Does this support that concl usion?

© 00 N oo o b~ wWw N P

A Absolutely. This comes back to the story that

=
o

how resources are used is at least if not nuch nore

o
=

i nportant than how nuch there -- how many resources

=
N

there are avail abl e.

=
w

Q And you tal ked about how these types of things

=
SN

ki nd of shackled the managenent of school districts.

=
(&)

Woul d you say that it interfered with the efficiency of

16| the managenent of school districts?

17 A Well, to the extent that they focused on just
18| these issues wthout |ooking at other managenent i ssues,
19| yes, the efficiency is harnmed. | nean, that's -- we'l

N
o

see pictures, but the whole story nationally is that

N
=

we're paying for things that don't seemto have an

N
N

i npact on student achievenent. And so if we think of

N
w

efficiency as getting the nost achi evenent for what

N
IS

we're spending, it's quite clear that we're not doing

N
Ul

t hat because we're buying the wong things.
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Q Switch nowto Slide 6. W're now going to talk
about Texas. Before we go through these, |I think I'd
like to tal k about -- we're about to go through a series
of slides and kind of summarize this from our
standpoint. They're all going to show the sane thing
froma different angle; is that correct?

A That's correct.

Q Okay. So let's just go through these. Tell us
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what Slide 6 shows and what you did in that slide.

=
o

A Slide 6 is just a sinple picture to try to get

o
=

us seei ng what happens in Texas. On the horizontal axis

=
N

I's operating expenditures per pupil. As we see in

=
w

districts, this is just for large districts with 5,000

=
SN

or nore students. On the vertical axis is the percent

=
(&)

passing all TAKS tests. This is in 2011. And the size

=
(@)

of these -- each circle represents an individual

=
~l

district. The size of the circle tells you how many

=
(o)

students are in that district. So these are all

=
©

districts with at | east 5,000 students, but as we know,

N
o

Houston and Dal | as and others are nuch |arger than 5, 000

N
=

students, so they have larger circles.

N
N

And what you see is that this picture is

N
w

sort of sloping down to the right-hand side, which says

N
IS

districts that are spending nore seemto be getting |ess

N
Ul

performance. Now, this is just really a warmup slide
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because this is -- can be msleading. W know that sone
di stricts have students that need nore help that are --
come to school farther behind that have nore demands on
the schools. And so if those students are found in
districts that are spending nore, you m ght get a slide
like this, even though it has nothing to do with the
noney.

Q Okay. Let nme now switch. You did a
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suppl enental report; is that correct?

A [ did.

o
R O

Q And what was in that supplenental report?

=
N

A Well, the original report had a series of

=
w

anal yses of performance across school districts that

=
SN

rel ated performance on the TAKS test in 2011 to the

=
(&)

achi evenent that was avail able when |I did the report

=
(@)

which -- | nean, to the expenditures that was avail abl e,

=
~l

whi ch was for 2010. Wat | did was to subsequently --

=
(o)

when the data canme out for 2011 spending, sinply update

=
©

the analysis to include the 2011 spending. So it

N
o

probably makes sense to just |ook at the 2011 spending

N
=

rel ationships that we found in the supplenental report.

N
N

Q That's what we're going to do now. W' re going

N
w

to switch to the supplenental report, which is

N
IS

Exhi bit 8001, | believe; is that correct?

N
Ul

THE COURT: Yeah, | would appreciate --
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just for the purposes of the record, | noticed that
these don't have an exhibit nunber, and so if you can
make that attenpt to "We're now | ooking at Exhibit" --
MR. DI AMOND: Yeah. We've been on 1001,
and | didn't wite these down there. Let ne just | ook
real quick on -- |I've got a listing of this.
THE COURT: That's fine. Take your tine.
Q (BY VR. DIAMOND) So now we are shifting over

© 00 N oo o b~ wWw N P

to -- from Exhibit 1001, your report, to Exhibit 8001,

=
o

whi ch is your supplenental report, and we're on Slide 26

o
=

of that report. What does that slide show?

=
N

A Slide 26 is an overview that we'll see nultiple

=
w

times -- in nmultiple different forms soon. It conpares

=
SN

spendi ng on the horizontal axis against percent passing

=
(&)

the state TAKS test for each district. Each point on

=
(@)

the line -- on the graph is an individual district. But

=
~l

this is a special graph that is produced after we've

=
(o)

adj usted for the denographics and characteristics of the

=
©

school district. |In particular, this cones froma

N
o

statistical regression analysis that takes into account

N
=

the percent black students in the district, the percent

N
N

Hi spani c, the percent econom cally di sadvantaged, the

N
w

percent with [imted English proficiency, the percent

N
IS

speci al education, the percent bilingual, the nunber of

N
Ul

students in the district, and the nunber of students
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squared in the district. These factors are all included
as potentially factors that could determ ne the
performance of students independent of how rmuch is
spent .

THE COURT: And would you be so kind as to
tell us, when you say you adjusted for it, what was it
that you actually did?

THE WTNESS: What | did was a nmultiple

© 00 N oo o b~ wWw N P

regression analysis across all of the districts in the

=
o

state of Texas that had as the dependent variable the

o
=

percent passing rate on all TAKS tests in 2011 and the

=
N

series of independent variables, separate vari abl es that

=
w

nmeasured those, plus per pupil expenditure. Wat |'ve

=
SN

graphed is the relationship that you would get if you

=
(&)

used that statistical nodel to adjust everybody to

=
(@)

havi ng the sanme percentage bl ack, the sanme percentage

=
~l

Hi spanic and sort of equalized all districts in terns of

=
(o)

all the denographics and the size of the district.

=
©

THE COURT: |1'mgoing to ask you a couple

N
o

of legally required questions. |s this technique of

N
=

mul tiple regression where you conpare nultifactors and

N
N

standardi ze them across all the districts -- is this --

N
w

is this sonething that other econonists doing the sane

N
IS

type of work woul d recogni ze as a techni que, a

N
Ul

| egitimate techni que?
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THE W TNESS: Absol utely.

THE COURT: Are there uses outside of
educational policy research where this technique is
used?

THE WTNESS: |It's used throughout
econom cs, throughout political science, throughout
soci ol ogy.

THE COURT: Was this part of your

© 00 N oo o b~ wWw N P

t ext book?

=
o

THE W TNESS: Yes, it was. This is the --

o
=

THE COURT: | just nmade a wild guess.

=
N

THE W TNESS: This is -- the substance --

=
w

when t he textbook was produced in 1977, people were just

=
SN

trying to figure out exactly what are the properties of

=
(&)

these esti mtes and when can we use them appropriately,

=
(@)

and the textbook was designed to teach introductory

=
~l

graduate students how to use these techni ques

=
(o)

appropriately. They're now used standardly so that

=
©

peopl e barely even say what they' ve done when they

N
o

present an article. It's just a passing remark, "I did

N
=

a regression analysis,” and they will give sone details.

N
N

For exanple, in this -- one detail that |

N
w

didn't nmention here is that all these results are

N
IS

wei ghted by the nunber of students in the district. So

N
Ul

it's not being determ ned by the small -- all the snal
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rural districts in the state, but it's weighted
essentially by students. And the regression line, the
line that's drawn there, would be the separate inpact of
spending after |'ve adjusted for all those other factors
on achi evenent.
THE COURT: Thank you.
Q (BY MR. DIAMOND) That same kind of |ine of

guesti ons about any of the techni ques you've used to

© 00 N oo o b~ wWw N P

exam ne anything in this case or for this case, you've

=
o

used commonly accepted scientific technique, correct?

o
=

A Absol utely.

=
N

Q Have you used anything that's outside the realm

=
w

of acceptance in the scientific or econom c comunity?

=
SN

A No. | should say -- go back to the

=
(&)

i ntroductory slides. Those are usually used as

=
(@)

descriptive slides and not to be proof of causal

=
~l

relationships, but that's why I went to the subsequent

=
(o)

regression studies that are -- that are commonly used in

=
©

an anal yti cal approach.

N
o

Q Okay. Let's go back to Slide 26. Have you

N
=

descri bed what you found -- everything you found in that

N
N

slide?

N
w

A Well, the first thing you see, the line that's

N
IS

drawn in there is just the best |line through the

N
Ul

di stricts of how spending affects achievenent. | should
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point out that on all the slides, the point zero in
spending is the average spending for all the districts
in the state, and the point zero on the vertical axis,
the pass rate, is the average pass rate. So for the
state of Texas in 2011, the average pass rate was around
75 percent, and the average spending was a |little over
10,000 in 2010, about 11,000 in 2011, so that -- that's

what -- where the zero points are.

© 00 N oo o b~ wWw N P

Q And - -

=
o

A The real point of this whole picture is the

o
=

cloud on the left. The cloud there shows the

=
N

performance of districts right around the state average

=
w

in terms of spending. And you see sone districts at the

=
SN

state average are having students that are achieving 25

=
(&)

to 30 percentage points less on the test in terns of

=
(@)

passing rates than the average. And sone districts are

=
~l

getting 20 percentage points nore passing on the test

=
(o)

than the average. And they're spending the sanme anount,

=
©

and we've adjusted for their characteristics, so you can

N
o

think of them as having the sane student popul ati ons,

N
=

and yet there is a 45 percentage point difference in

N
N

terms of the outcones, the passing rate.

N
w

Q So what you're saying is the vertical

N
IS

relationship or the -- looking at this vertically is

N
Ul

really nore inportant than the horizontal |ine?
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A Absolutely. What you see is that with -- that
there's this cluster of schools and some districts are
doi ng much, nmuch better than others, and sone are doing
much, nmuch worse than others and spending the sane
anount. And so what -- the purpose of all of this is to
say, well, if the current array of districts and their
patterns of behavior is indicative of what we'll see in

the future, if we just added nore noney, noved them

© 00 N oo o b~ wWw N P

hori zontally on this, we would still get this w dely

=
o

different performance but no expectation that the pass

o
=

rates would i nmprove fromwhat we see when we | ook across

=
N

districts.

=
w

Q Moving on to Slide 27, what is Slide 277

=
SN

A. Well, what | have here is a series of different

=
(&)

estimates that are slightly different and designed to

=
(@)

show that it's not a few outlying districts, peculiar

=
~l

districts, that are determ ning both the scatter of

=
(o)

points and the shape of this line. So here, if you

=
©

notice, there were a few districts that were spendi ng

N
o

greater than $15, 000 per student where the average is

N
=

around 11,000 in 2011.

N
N

THE COURT: Would you toggle back to the

N
w

previ ous slide?

N
IS

So the differences between these slides is

N
Ul

that you've changed the horizontal axis.

Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency Page 37 of 75
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")



52

THE W TNESS: | both changed the
hori zontal axis, but |'ve changed the sanpl e of
districts |I've |ooked at. | have thrown out all of
those really high-spending districts to nake sure that
they aren't determ ning the whole picture, the shape of
the Iine.

THE COURT: | -- it looks like -- if

you'll toggle forward. So you' re just |ooking at those

© 00 N oo o b~ wWw N P

that are spending up to 6,000 above the state average as

=
o

opposed in your previous slide where you had districts

o
=

out to the 30, 000.

=
N

THE WTNESS: That's true. It's slightly

=
w

above -- it's -- the state average changes a little

=
SN

because it's the average of the schools that | have, and

=
(&)

so |'ve thrown out the high spending. But those are

=
(@)

actually fairly small districts, and so they don't

=
~l

actually nove the state average by very nuch.

=
(o)

THE COURT: And there's -- while I'mjust

=
©

| ooking at it, there's one question | have, and that is

N
o

I would take it that if you | ooked at the intersection

of zero on the vertical axis and zero on the hori zont al

NN
N B

axis, that the districts that were to the |left and above

N
w

woul d be pretty efficient and pretty productive, and

N
IS

t hose below and to the right would be | ess so0?

N
Ul

THE W TNESS: Precisely. That's precisely
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t he point.
THE COURT: Okay.

Q (BY MR. DIAMOND) Back to Slide 27.

A So this throws out the few districts that are
spendi ng nuch above the average, and | managed to spread
out all the districts nore because we don't have to put
down those outliers on this picture, and what you see is

the sanme cloud. You see that there's no systematic

© 00 N oo o b~ wWw N P

relationship within the district spending | ess than

=
o

$15, 000 than there was for the whole state.

o
=

And you see the sane pattern -- if you

=
N

| ook at the zero point again, the state average, you see

=
w

that there is right at the state average sonething on

=
SN

the order of 35 percentage points difference in passing

=
(&)

rates between the best district and the poorest

=
(@)

district. And it doesn't really matter where you slice

=
~l

that. You can slice that at any spending |evel as you

=
(o)

go off to the right. And if you |look vertically at any

=
©

spending | evel, you see this dramatic difference in

N
o

performance after we've adjusted for any denographic

N
=

di fferences of the districts.

N
N

Q And what you woul d expect to see if npbney was

N
w

being wi sely spent was the hori -- what is now a

N
IS

hori zontal or slightly sloping down |ine sloping up and

N
Ul

everybody gat hered around that |ine?
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A That's precisely it. W should see everybody
very close to the line, and it should be going up to the
right if we're getting value for the extra spending.

Q Slide 28.

A Slide 28 froze out all of the districts of |ess
than 2,000 students, which turns out to be a | arge
nunber in Texas. That's alnopst 700 districts that have

| ess than 2,000 students. But if | look at just the

© 00 N oo o b~ wWw N P

| arge districts that are left, the close to 400

=
o

districts, | get exactly the sane pattern, the cloud

o
=

with a slightly downward sloping line as the best |ine

=
N

through them after again adjusting for denographics.

=
w

Q So what we're doing is we're going through

=
SN

these and just looking -- we're turning the genstone

=
(&)

slightly and | ooking at different facets and we're

=
(@)

seeing the sane thing?

=
~l

A Preci sely.

=
(o)

Q Okay. Next slide, 29.

=
©

A 29 is looking at the performance of

N
o

econom cal | y di sadvant aged students on these tests.

N
=

There has been a suspicion, and | think it's right, that

N
N

econom cal | y di sadvant aged students m ght be nore

N
w

sensitive to what goes on in school districts than nore

N
IS

advant aged, because the nore advantaged have parents

N
Ul

that can conpensate for anything they don't get in
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school. This is because of the -- the testing gives you
separate information for di sadvantaged students. This

| ooks at just their performance but again adjusts for
the different district denographics, the concentration
of black students or Hispanic students and so forth.

And what you find here is -- you know, this line is
slightly positive, but it's insignificantly different

than a flat line, which is no relationship. And again,

© 00 N oo o b~ wWw N P

you see sone districts are really nmuch, nuch better at

=
o

t eachi ng di sadvant aged students than others and that

o
=

there's this very wide difference in pass rates anong

=
N

di sadvant aged students at any spending |evel.

=
w

Q Slide 307?

=
SN

A Slide 30 is disadvantaged students in |arge

=
(&)

districts. |f there are -- if Houston and Dall as and so

=
(@)

forth have particular other difficulties in -- that

=
~l

require nore spending and so forth, if we | ook across

=
(o)

the large districts with di sadvantaged students, we

=
©

again see no pattern that we're expecting. W don't see

N
o

a positive line. W don't see all the districts |ined

N
=

up along this positive line with spending. Wat we see

N
N

Is a cloud where sone districts are spending their noney

N
w

effectively and others aren't.

N
IS

MR. DI AMOND: Take a break.

N
Ul

THE COURT: So let's take a ten-m nute
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break. See y'all back at 10: 30.
(Recess taken)
MR. DI AMOND: May | proceed, Your Honor?
THE COURT: Yes, sir.
Q (BY MR- DIAMOND) Had we finished tal king about
Slide 307?
A | believe we had.

Q Okay.

© 00 N oo o b~ wWw N P

A They're all very simlar, and so the inportant

=
o

part is how the set of schools differs.

o
=

Q Okay. Slide 31.

=
N

A Slide 31 does sonething that is slightly

=
w

different. There is sone concern that sone areas are

=
SN

nore difficult for hiring teachers than others, that the

=
(&)

salaries are higher. There is sonmething called the

=
(@)

Conpar abl e WAge I ndex that is produced out of Texas A&M

=
~l

and is used nationally that is a potential way of

=
(o)

adjusting the spending to allow for the fact that it

=
©

costs nore to hire people in sone areas than in others.

N
o

What this slide does is just take all the

N
=

districts -- it doesn't go through all of the different

N
N

variants on it, but takes all the districts, does

N
w

exactly the same thing except uses spendi ng adjusted by

N
IS

t he Conparabl e Wage | ndex, and you get exactly the sane

N
Ul

picture, slightly downward sloping |ine, but the story
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is again this cloud of districts that are spending the
sane anount, now in adjusted terns, that are
statistically the sane in terns of denographics and that
are getting very, very different achi evenent |evels.

Q I s the Conparabl e Wage | ndex sonething that's
commonly used in the econom c realmor statistical
real nf

A It's used sonetines, yes, sonetinmes not. [It's

© 00 N oo o b~ wWw N P

not a perfect index, but it's a way of trying to allow

=
o

for any wage differences.

o
=

Q Okay. Slide 32?

=
N

A Slide 32 is exactly the sanme picture as the

=
w

| ast one, which uses the spending adjusted for wages,

=
SN

t he Conparabl e Wage | ndex, but only for the |arge

=
(&)

di stricts, those with nore than 2,000 students. Again,

=
(@)

it's not differences anong the |larger districts that's

=
~l

driving the performance, but in fact, it's an inherent

=
(o)

di fference in how schools are operating.

=
©

Q And again, the sanme results as we've been

N
o

seeing in every graph?

N
=

A Same results. Adjusting for denographics,

N
N

adjusting for wage cost differences, adjusting for the

N
w

size of districts and |ooking at just the |arge

N
IS

districts gives you the same answer.

N
Ul

Q l"mgoing to skip -- go back to your origihna
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report, Exhibit 1001. We have two nore of these slides.
VWhat is Slide 13 showi ng on Exhibit 10017

A I nstead of | ooking at how overall operating
expenditures affect achievenent, this | ooks at how
salary differences paid across districts and how al so
pupi | -teacher ratios affect performance. What you see
here is the best line -- again, adjusting for the

denographics of the district, the best |ine throughout

© 00 N oo o b~ wWw N P

all the districts is -- has a slightly positive effect

=
o

so that it says if we increase the average teacher

o
=

salary by $10,000 -- average teacher salary today is

=
N

sonewher e bet ween 40 and $45, 000. If we increased that

=
w

by $10, 000, the estimtes woul d suggest that we woul d

=
SN

get a 3 percent higher pass rate on the TAKS test in

=
(&)

those districts. So if we wanted to go from 75 percent

=
(@)

passi ng the TAKS to 95 percent passing the TAKS, which

=
~l

I's sonmething that we often think of doing, bringing

=
(o)

everybody up to that level, it would anmount to spending

=
©

70 or $80, 000 on average nore for teachers or noving the

N
o

average teacher salary according to the relationships we

N
=

see up well over $100, 000 per teacher per year.

N
N

Q Now, you're not saying that teachers don't need

N
w

rai ses, are you?

N
IS

A "' m not saying anything about whether they need

N
Ul

themor not. | actually think that the best teachers
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are quite underpaid and we ought to give themraises,
but the worst teachers are quite overpaid. So this is
| ooki ng at the average following the pattern of spending
that's done in the districts today.

Q Slide 14.

A Slide 14 is | ooking at the other part of this
sane regression analysis for all districts weighted by

nunber of students, adjusted for denographics. It's

© 00 N oo o b~ wWw N P

| ooki ng at the effect of pupil-teacher ratios on TAKS

=
o

scores, and it says that there's a slight positive

o
=

i npact of achievenent. As we have higher pupil-teacher

=
N

ratios, it gets slightly higher achievenent, but it's

=
w

insignificantly different than zero. Again, the point

=
SN

is that districts that are performng well and districts

=
(&)

that are perform ng poorly have chosen the sane

=
(@)

pupi | -teacher ratio; they just are getting very

=
~l

different results.

=
(o)

Q This kind of brings us to the end of these

=
©

Texas slides, |ooking at these various relationships and

N
o

| ooking at it fromdifferent angles. First of all, kind

N
=

of circle back around to your original statenment. Does

N
N

this have anything to do with adequacy of funding?

N
w

A. No, it doesn't.

N
IS

Q Does this have anything to do with whether or

N
Ul

not nore or |ess noney is needed in the systenf
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A Doesn't say anything about that.

Q And so what is -- as we |look at all these, what
are these slides saying to the Court?

A These slides are saying exactly the sanme thing
that we get fromthe 40 years of national studies. |If

we sinply put nore resources into schools and use it the
way districts have been using it here, districts in

Texas have been using it, we should not expect to see

© 00 N oo o b~ wWw N P

hi gher achi evenent of our students on average. W wll

=
o

see sone districts that use that noney wisely. W'll

o
=

see other districts that use that noney poorly. And

=
N

they will bal ance out according to the historic pattern

=
w

within Texas, which is the sane as the historic pattern

=
SN

within the U. S.

=
(&)

Q How woul d you describe that in terns of waste

=
(@)

of resources? What does that do with the resources that

=
~l

are spent if they' re spent in that way and we don't get

=
(o)

achi evenent ?

=
©

A Well, it's absolutely clear that we are wasting

N
o

resources to the extent that we are spending on things

21| that don't matter. Now, it could be that they're
22| spending on sonething else that we value. | just |ooked
23| at the TAKS test. Maybe it's -- they're spending on

N
IS

physi cal educati on, which we value, or extracurricular

N
Ul

activities, which we val ue. But it's doubtful that
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those activities are swinging these differences, because
this is tal king about the average spendi ng of $11, 000
per student. And yes, we're spending a little bit on
those, but that's not what's driving these |arge
di fferences.

Q The Texas Suprene Court has defined efficiency
as productive of results in connoting the use of

resources such as there's little waste. Wuld you

© 00 N oo o b~ wWw N P

describe this as alittle waste?

=
o

A No, it's a huge waste, to the extent that we

o
=

can find ways to do our schooling the way the better

=
N

schools do it and not the way the poorer schools do it.

=
w

And if we just put noney out to all the districts, we're

=
SN

not guaranteeing that they're going to use the best

=
(&)

practices. They'll use the typical practices, | would

=
(@)

expect .

=
~l

Q So this is a question of how, not whether, how

=
(o)

the noney is spent, not whether or to what anount it is

=
©

i ncreased or decreased?

N
o

A Exactly.

N
=

Q Very briefly, you had given sone slides

N
N

regardi ng court-ordered spending in New Jersey --

N
w

THE COURT: Could we go back to this

N
IS

slide, because there's sonething I'd like to visit?

N
Ul

MR. DI AMOND: This one?
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THE COURT: Yeah, I'Il pick that one.
Doctor, within the area that you' ve
defined, which is plus 20, m nus 30 on pass rate and
m nus ten, plus 15 on the pupil-teacher ratio -- I'm
just picking this scatter diagram So within that area
that you've described, if there was no effect, you had
random effects, wouldn't your distribution |ook

different than what you got there?
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THE WTNESS: |'m not sure why, Your

=
o

Honor. \What do you have in mnd?

o
=

THE COURT: Well, if nothing was at work,

=
N

then each potential dot in space would have an equal

=
w

probability of having a district init.

=
SN

THE W TNESS: It's randomwithin a small er

=
(&)

group is the way | would describe it. |It's closer

=
(@)

related that there's -- we don't expect to get zero

=
~l

passi ng or 100 percent passing in any district, but

=
(o)

within their -- this range that you descri bed of sort of

=
©

t he boundaries of the cloud, it |ooks pretty randomto

N
o

me. And it's not explained by the denographics of the

N
=

district. 1It's not explained by district size. These

N
N

are variations that we see for very different spending

N
w

| evel s that we just see appearing. It would be very

N
IS

nice if we could identify sone of those districts that

N
Ul

are in the plus ten to 20 range in terns of pass rates
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and reproduce them but we haven't

schools now. W haven't provided,
right incentives.
think is the key to it all.

sone of those changes and just put

© 00 N oo o b~ wWw N P

THE COURT: Thanks.

=
o

MR. DI AMOND: Thank

o
=

THE COURT: 1'I1l be

=
N

THE W TNESS:  Yes,

=
w

Q  (BY MR DI AVOND)

e
(62 BN N

There's five or six of them

briefly why it

e
N O

have this court-ordered spending,

=
(o)

current expenditure,

=
©

some NAEP readi ng, math,

N
o

What

N
=

A Thi s was | ust

structure to get the good teachers in there,

Your

New Jer sey.

And just tell

is that you put these slides in.

U. S. versus New Jersey,

br oken out

been able to do that

on just the aggregate basis the way we structured our

i n my opinion, the

We haven't provided the right salary

whi ch |

And if we resist making

nore noney in, it's

unli kely that we shoul d expect any hi gher achi evenent.

you, Your Honor.

back.
Honor .

VWhat |' m going

to do is just kind of flip through these slides.

me very
You
a slide regarding
and then

I n various topics.

is the purpose of putting these in the report?

identifying one of the instances

N NN
A W

where in the past there has been a court
to very large changes in the spending for

it was for 31 of the npst

order that | ed

districts. I n

New Jer sey,

N
Ul

districts called the Abbott distri

| mpoveri shed

cts, and they were
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essentially told you can spend anything you want; just
do it the way you think is best. And spending in

New Jersey is out of sight by Texas standards. It's
about $18, 000 per student per year in New Jersey. It
has risen after the court order in the Abbott case,
which is -- the Abbott case that was relevant was in the
late 1990s. It's actually been in courts for 40 years,

but the relevant case on spending for the Abbott

© 00 N oo o b~ wWw N P

districts was in the 1990s. And spending for the whole

=
o

state increased nmuch nore rapidly than the nation. |If

o
=

we | ook at the performance of students relative to the

=
N

nati on, we see very |little evidence that they got the

=
w

gains fromthem W particularly do not see the gains

=
SN

for the di sadvantaged students that were the focus of

=
(&)

the Abbott court case by the Supreme Court in

=
(@)

New Jersey, which has been running the schools in

=
~l

New Jersey until very recently.

=
(o)

Q So as an econonist and a statistician or an

=
©

econonetrics expert, what's happened is you' ve got a set

N
o

of districts that basically have a bl ank check and

N
=

you're able to look at how that's affected achi evenent?

N
N

A That's right. Well, not quite. The problemis

N
w

that | have scores for the entire state and not just for

N
IS

the specific districts. But the Abbott districts have

N
Ul

sonewher e between 20 and 30 percent of the di sadvant aged
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and the bl ack population of the state, so that if you
had a big i npact on the Abbott districts, it should show
up in the state averages.

Q Let's change gears now to sonething that you
just notified the Court, that -- one of the things
you're saying is if we just keep putting noney into the
sane system we're not going to see anything fromthat

noney. And you brought up the fact that you believe

© 00 N oo o b~ wWw N P

teacher effectiveness is the key; correct?

=
o

A [ did.

o
=

Q And here on Slide 23, you say research shows

=
N

that teacher effectiveness is the nost inportant aspect

=
w

of school s.

=
SN

A Yes. This actually is a statenent that cane

=
(&)

out of nmy work in Texas where, along with Steven Rivkin

=
(@)

and John Kain, | did studies of how nuch difference is

=
~l

t here between good and bad teachers neasured in terns of

=
(o)

gains in student performance. This work has been

=
©

replicated now in a nunber of different states, in a

N
o

nunber of different venues, and | think you will find

N
=

that in the nedia and the research world, people

N
N

consistently say now that the quality of teachers is the

N
w

nost i nportant aspect of schools and that this says that

N
IS

we could in fact change student achievenent if we got

N
Ul

nore effective teachers in there. So the very early
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1| slides that | showed where the NAEP scores didn't change
2| at all over tinme, in nmy opinion, had we focused the
3| extra spending nore on effective teachers and got rid of
4| ineffective teachers, we would have seen a very
5| different picture there of NAEP scores over tine.
6 Q Let's switch nowto Slide 24 and very briefly
7| bring up that the source of that is an article you wote
8| entitled "The Econom c Val ue of Hi gher Teacher Quality"
9| in the Econom cs of Education Review. Do you see that?
10 A That is correct.
11 Q Is this froma peer-reviewed article?
12 A It is.
13 Q And very briefly, before we get into this, can
14| you identify what's been marked as Exhi bit 80207
15 A Yes, that's a copy of the article.
16 Q Okay. And the next two slides we're going to
17| | ook at are derived fromresearch done in this article,
18| correct?
19 A That is correct.
20 Q Okay.
21 MR. DI AMOND: Your Honor, at this time |I'd
22| like to offer Exhibit 8020 into the record.
23 MS. HALPERN: No obj ecti on.
24 MR. TURNER: No objection.
25 THE COURT: Adnmitted.
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(Exhi bit 8020 adnmitted)

Q (BY VR. DIAMOND) Tell us what we're seeing and
what you found in Slide 24.

A Slide 24 is a fairly conplicated slide that
tries to summari ze the inpact of differences in teacher
quality on the econonic outcones for students. \What
this does is relate performance of teachers to the

subsequent earnings of individual students in a class

© 00 N oo o b~ wWw N P

and tries to find out how nuch difference does it nmke.

=
o

Now, what this does is to take the broad

o
=

and growing literature on the difference in teacher

=
N

quality so that | know the different -- how nuch

=
w

achi evenent a 90th percentile teacher will get conpared

=
SN

to a 10th percentile teacher, and it conbines that with

=
(&)

i nformati on on how valuable is nore achi evenent to

=
(@)

peopl e when they go into the | abor market, so | can

=
~l

estimte the inpact on future earnings of people. In

=
(o)

sinpl est ternms, people who know nore earn nore, and

=
©

that's been docunented across a nunber of studies, sone

N
o

of my own, sone of others. And people who have better

N
=

teachers know nore when they go into the | abor market.

N
N

So this puts the two together.

N
w

And what's inportant here -- maybe if |

N
IS

wal kK t hrough part of this slide, you can get a feel for

N
Ul

this. If we take the very top line, the solid |ine,
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which is green on the Court's color copy, this is the --
rel ates the achi evenent gains you woul d expect each year
froma teacher in the 90th percentile, that is ranking
teachers in terns of their effectiveness and go to a
very good teacher in the -- at the 90th percentile or
above, a top 10 percent teacher.

What is plotted on the vertical axis is

the value to students of these teachers, once again, in

© 00 N oo o b~ wWw N P

t he | abor market over their career. So it's an estimte

=
o

of the present value. |If | discount for how far in the

o
=

future you get the incone and so forth, it gives the

=
N

value, and it's added across all the students in a

=
w

class. So the horizontal axis here is actually class

=
SN

Si ze because a good teacher with nore students gets nore

=
(&)

val ue than a good teacher with fewer students, just

=
(@)

because there are nore that get the advantages of that

=
~l

t eacher.

=
(o)

As you see the 90th percentile teacher, if

=
©

she had a class size of 30, she would be generating sone

N
o

$800, 000 added i nconme conpared to an average teacher.

N
=

That is each and every year, the good teacher is

N
N

i ncreasing future earnings by sone $800, 000 across the

N
w

30 students. Now, it's less if you have 20 students.

N
IS

If you have only 20 students in the class, she's

N
Ul

generating half a mllion dollars per year in added
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ear ni ngs.

Q And that's aggregate for the class; it's not
800, 000 for each of those 30 students.

A No, no. It's -- the present value is a little
over $20, 000 per student for those. And so that's why
it fans out, is that the nore students you have, the
nore econom ¢ i npact is generated by a good teacher.

Now, the other lines on this -- the top

© 00 N oo o b~ wWw N P

green lines are above average teacher, so the short

=
o

dashed line is the 75th percentile and the lower line is

o
=

the 60th percentile, sone slightly above average. And

=
N

you see that all the teachers above average, according

=
w

to our best research on teacher effectiveness, generate

=
SN

added income for their students and to the econony.

=
(&)

Now, the unfortunate part is that the

=
(@)

bottom-- is the bottompart that's in red in the col or

=
~l

version, but the solid bottomline is a 10th percentile

=
(o)

teacher. A 10th percentile teacher is subtracting

=
©

roughly equal anmpunts conpared to an average teacher.

N
o

So to the extent that we allow currently 10th percentile

N
=

teachers to stay in the schools, they counteract the

N
N

positive inpact of the 90th percentile teacher. And

N
w

that's why if we don't do anything to manage our

N
IS

teaching force, we don't get any of these gains, and

N
Ul

sone students are dramatically hurt.
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Q How about the econony? How does it affect the
economny?

A Well, the -- this has direct inplications for
t he econony, because what's really going on here is that
t he achi evenent neasured for students is a measure of
their skills that they take to the |abor force. And the
| abor force is -- when it's looking for skilled |abor,

li ke the Austin | abor market is |looking for nore skilled

© 00 N oo o b~ wWw N P

workers, it can't find themif in fact they're not being

=
o

produced bef orehand.

o
=

Q So for instance, in this case, one of the

=
N

efficiency intervenors is the Texas Associ ation of

=
w

Busi ness who is making clainms that the fact that the

=
SN

systemis not producing results, not producing a work

=
(&)

ready or a college ready workforce, is actually hurting

=
(@)

the workforce. And does this support that?

=
~l

A Oh, absolutely. And it says that if they want

=
(o)

skilled labor and it's not there, they have to go

=
©

sonepl ace el se, either to other states or

N
o

internationally to attract workers that have the skills.

N
=

Q And it's -- it's hurting the workforce in such

N
N

a way that it's not just worry, concern or vexation; it

N
w

is actual dollars to the workforce?

N
IS

MR. HI NQJOSA: (bjection, |eading.

N
Ul

THE COURT: It's shanel ess.
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Q (BY MR DIAMOND) What would you say the effect
Is -- how would you describe this effect? Is it a
pecuniary effect or is it a non-pecuniary effect?

A Oh, absolutely. |If they can't find skilled
wor kers, it's going to cost themnore to try to attract
them from ot her pl aces.

Q The results that are in this Slide No. 24, have

simlar results been found in other literature?
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A There has been. There's actually an excel |l ent

=
o

study that was produced within the |ast year that was

o
=

actually highlighted in the New York Tines by three

=
N

ot her econom sts, Raj Chetty, Jonah Rockoff and John

=
w

Friedman. What they did was a very uni que study. They

=
SN

got information on earnings of individuals in -- from

=
(&)

New York City basically, fromthe IRS. The IRS gave

=
(@)

them the earnings records of a group of students. They

=
~l

could then trace back to what teachers these workers had

=
(o)

when they were in school and relate the val ue-added or

=
©

what the teachers were providing themin school to their

N
o

earnings, and they got simlar answers. They got

N
=

answers that were in the several - hundred-t housand-dol | ar

N
N

difference for having a good teacher versus a nediocre

N
w

teacher that are conparable to these based upon direct

N
IS

information fromtax returns and the actual earnings of

N
Ul

wor ker s.
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Q And woul d you transfer these type of pecuniary
damages to the Texas econony al so?

A Well, I think so, because the Texas econony is
heavi | y dependent upon people fromthe Texas school s.
There's ways to substitute by bringing in people from
out si de of Texas or outside of the country, but the
Texas workforce is largely a Texas-educated workforce.

Q Is there any literature out there or
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researchers that have contested your studies that have

=
o

gone into Slide 24?

o
=

A. Not on this slide that | know of. | nmean, this

=
N

is a very active area of research, particularly on the

=
w

variations in teacher quality, but what this study has

=
SN

behind it is a conposite of a dozen different studies of

=
(&)

teacher quality, so it's not dependent upon any specific

=
(@)

set of estinnates.

=
~l

Q Slide 25, what is that show ng?

=
(o)

A Slide 25 actually goes to a different point.

=
©

Q And |l et nme add sonething here just real quick.

N
o

That is also out of the same study that has been

N
=

admtted as Exhibit 8020, the econom c val ue of higher

N
N

teacher quality, correct?

N
w

A. It is.

N
IS

Q And what is it show ng?

N
Ul

A This is looking at a different point. Wth one
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of nmy coll eagues in Germany, Ludger Wessmann, | have
been doing a lot of work on how inportant is it to the
U.S. econony to have hi gher achievenent, and the answer
in sinple ternms is alot. |It's very, very inportant
that we have a better educated workforce.

THE COURT: It's this study. This is your
Whessmann st udy.

THE W TNESS: Ch, okay. Then perhaps |

© 00 N oo o b~ wWw N P

don't have to go into nuch detail, but I'll summari ze.

=
o

THE COURT: |I'mprinting up the concl usion

o
=

ri ght now.

=
N

THE WTNESS: What we did was to rel ate

=
w

di fferences i n student achi evenment across nations to the

=
SN

growt h rate of nations, and we found that higher

=
(&)

performance on achi evenent tests that are given

=
(@)

internationally, math tests that are wal ked around the

=
~l

world so that we know how our students are doing

=
(o)

relative to other places, has a huge inpact. One of the

=
©

si npl est conparisons is a conparison to Canada. Canada

N
o

does quite a bit better than we do on these

N
=

international tests. I1t's 40 points on the PISA test,

N
N

which is four tenths of a standard deviation, large -- a

N
w

big difference but attainable, we know.

N
IS

If we could be -- get to the point of

N
Ul

Canada within the next 20 years, the estimates from ny
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wor k wi th Wbessmann suggests that the present val ue, the
added gains to the gross donestic product of the U. S
for being Canada over the next -- the present val ue
cal cul ated over the next 80 years would be sonething on
the order of $70 trillion. $70 trillion conpares to our
current gross donestic product of between 15 and

$16 trillion. So it's a huge inpact on our econony.

It's like a 20 percent increase in the wages of every

© 00 N oo o b~ wWw N P

wor ker over the next 80 years. That's what it anounts

=
o

to.

o
=

Now, if | look at the inpact of teachers

=
N

on these scores, and particularly, if I look at the

=
w

I npact of the bottomend of teachers, the poorest

=
SN

teachers on these scores, | find that that's also pretty

=
(&)

dramatic. What |'ve done here is an experinent that

=
(@)

says let's rank all the teachers in the nation based

=
~l

upon their effectiveness as we see in these other

=
(o)

st udi es. So we ranked themfromthe | east effective to

=
©

the nost effective. And then let's say, what would

N
o

happen to U.S. achievenent if we could replace the

N
=

bottom 1 percent with an average teacher or the bottom 2

N
N

or the bottom 5 percent with an average teacher? Wat

N
w

this chart shows is a little -- there's sonme uncertainty

N
IS

in exactly how nmuch difference there is between the best

N
Ul

and the worst teachers. So the bottom dashed |ine, the
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1| red line, shows what proportion of the teachers we would
2| replace with an average teacher for the |ow estimate of
3| teacher effectiveness. And if | trace that all out to

4| the dotted line that's |abeled Canada, it |ooks I|ike

5( that if | replace 8 percent of our teachers with just an
6| average teacher, not a superstar, just an average

7| teacher, we could be at the |l evel of Canada.

8 The top line, which is an estimate that

9| says there's actually a -- given the uncertainty, a

=
o

possibility that teachers are nore different than --

11| than we've estimted, by that estimte, where |'ve

12| traced that solid blue line out to the 5 percent point,
13| it hits Canada. So it says that if |I could replace 5 to
14| 8 percent of the worst teachers with an average teacher,
15| | could expect to get to Canada, which is by historical
16| i npacts on the econony estimated to have an inpact of

17( $70 trillion.

18 Now, there's actually sonme -- the solid

19| blue line actually crosses the line, which is Finland,

N
o

which is the world' s exanple here, and everybody wants

21| to be like Finland because they' ve done the best on sone
22| of these international tests over tine. It says that
23| 8 percent of the teachers m ght get us to Finland, which

N
IS

is worth over $100 trillion in terns of the present

N
Ul

val ue, counting fromthe added grow h.
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So to me, this is dramatic evidence that
the future of our nation depends upon inproving the
qual ity of our students, and the way we know from
research to do that is inproving the quality of our
t eachers.

Q (BY MR DI AMOND) Sonething that has not been
focused on in the |ast 50 years?

A. No. There's been a | ot of discussion and nuch
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nore recent discussion in the |ast few years as a nunber

=
o

of states have changed their laws to say, well, we're

o
=

going to do away with tenure that doesn't pay attention

=
N

to quality; we're going to have an eval uation system

=
w

that identifies quality teachers; we will only keep

=
SN

teachers if they nmeet sonme m ni num performance. So

=
(&)

there's been a lot of attention given to Wsconsin where

=
(@)

the governor got into a great brawl with the teachers

=
~l

unions in Wsconsin, leading to a recall election and

=
(o)

all of that. But there are anot her dozen states that

=
©

have al so followed along that |ine of sonme conponents of

N
o

better eval uations of teachers, making it possible to

21| get nore effective teachers in the classroom
22 Q This has been characterized in this courtroom
23| as you are calling for firing, quote unquote, 5 to

N
IS

8 percent of the teachers per year. What is inaccurate

N
Ul

about that?
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A Well, every aspect of that sentence is
i naccurate. First, it says we're going to replace these
teachers with average teachers one way or another. |If
we know how to do it through professional devel opnent,
which I'mnot sure that we do, but if we could inprove
these teachers to the average, we woul d get the sane
effect. If we noved the ineffective teachers to other

duties in schools and had them doi ng ot her things --

© 00 N oo o b~ wWw N P

they m ght be very effective managers, for exanple, but

=
o

not particularly effective at classroom managenent --

11| that would get the sane effect. But there's also sone
12| that we probably want to encourage to go to other

13| occupations. VWhether we fire themor point to the fact
14| that they're going to be happier and do better in other
15| occupations is another matter.

16 Q But you --

17 A But this is only -- only once -- a one-tine

18| change. |It's not an annual replacenent of teachers. It
19| says if we did this once and we replaced the bottom5 to

N
o

8 percent with an average teacher, then all we woul d

N
=

have to worry about is the new teachers that conme in

N
N

with normal attrition in the system So 5 to 8 percent

N
w

of the new teachers m ght be ineffective, but we're only

N
IS

bringing in 7 to 10 percent of our teaching force new

N
Ul

each year, so it's 5 percent tines 7 percent or .35

Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency Page 63 of 75
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")



© 00 N oo o b~ wWw N P

S T e e T o e e e
O © 0w N O OB~ W N L O

78

percent of the teachers that we woul d have to repl ace

according to this policy to nmaintain that standard of

quality. So it's not every year. |It's over sone period
of time. It's not even in one particular year. It's
over sone period of tinme. |If we nove the quality of our

teaching force up, we can expect by historical evidence
to have a nuch nore vibrant econony and be nmuch nore
conpetitive internationally and for the state of Texas.

Q Thi s presupposes sonething, and that is that we
woul d know whi ch teachers are effective and which
aren't, correct?

Yes.

Q And so if we have a teacher appraisal system
that does not |ink student performance with a particular
teacher, is it even possible to do that?

A Well, it's possible -- | think it's pretty
obvi ous who the bottom5 to 8 percent of the teachers
are, frankly. If you walk into any school, | think
there woul d be al nost unanimty on who were the teachers

that were not doing well and perhaps harm ng our Kkids.

21| The principal knows it. The other teachers know it.
22| The kids know it. The parents know it. Probably the
23| janitor knows it, of who are the worst teachers. And
24| there's sonme evidence that in fact principal evaluations
25| line up with estimtes of effectiveness.
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The problemis that we haven't had an
eval uati on systemthat we feel confident using in
personnel matters in making these decisions. Sone
busi nesses are happy enough with whatever eval uation
system they use, but we give special scrutiny in the
public sector, and that has been an area where Texas has
not done very well as far as | can tell. Oher states

are pushing very hard to inprove their evaluation
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system Perhaps the best exanple is the Washi ngton,

=
o

D.C. school system which is rightfully known for being

o
=

a horrid system but in the |last three years, they have

=
N

wor ked to change their teacher eval uation system so that

=
w

t hey now provi de huge bonuses to good teachers to try to

=
SN

keep them and they also fire teachers. They send them

=
(&)

off to other jobs if they show that they're ineffective.

=
(@)

Q VWhat do you think about the idea that

=
~l

Dr. Vigdor had in his supplenental report, conmenting on

=
(o)

your idea -- or your research that inposing risk on

=
©

teachers makes the teaching profession |less attractive?

N
o

A Well, it's clear that through -- in teaching

N
=

and ot her places, we generally expect to have to pay

N
N

people to assune nore risk. So we pay people in

N
w

danger ous occupations nore than other |ess dangerous

N
IS

occupations just to conpensate for the risk. And

N
Ul

there's -- | think it's likely that we would have to
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i ncrease salaries to get the sane people to cone into
t eachi ng.

On the other hand, the way we've organized
teaching right now, we tend to select a very risk averse
group. People cone into teaching because there's no
danger of anything happening to them They just get
into the classroom and they stay there forever

regardl ess of what's going on, and they get paid

© 00 N oo o b~ wWw N P

systematically for that regardless of how well they do.

=
o

So | -- there's sonme advantages, | think, to changing

o
=

the people we attract into teaching.

=
N

Q And you just said sonmething with regard to risk

=
w

aversion. |If we're going to get the nost effective

=
SN

teachers, we're going to have to pay them right?

=
(&)

A. | believe so.

=
(@)

Q Pay t hem nore?

=
~l

A | believe that we -- as | said briefly before,

=
(o)

we under pay our best teachers and we overpay our worst

=
©

teachers. W should try to raise the salaries for

N
o

really effective teachers, but we should not provide

N
=

salaries to people who are ineffective that are harm ng

N
N

our Kkids.

N
w

Q Dr. Vigdor had put an opinion into his

N
IS

suppl enental report along with this that the current

N
Ul

system has nonopsoni stic characteristics that cause a
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drive-down of teacher wages and that if you inject
choice or conpetition into the system it would cause an
i ncrease in teacher wages. Do you agree with that basic
assunpti on?

A | think that's probably correct. |If you have
nore people conpeting for the good teachers, you expect
their salaries to be driven up sone. But right now, if

nobody's really conpeting for them it holds their

© 00 N oo o b~ wWw N P

salaries dowmn. So this is sort of an argunment agai nst

=
o

t he peopl e who want bl anket increase in salaries. If we

o
=

mai ntain a systemthat has no conpetition init, we

=
N

expect the schools to be able to sort of hold down the

=
w

wages for those people.

=
SN

Q And | ooking at that, just kind of based on

=
(&)

arithnetic, that's going to cost nore noney, isn't it?

=
(@)

A It would probably cost nore noney to get the

=
~l

teacher force | want, but that's -- that doesn't nean

=
(o)

that you have to raise the overall spending on school s,

=
©

because if we just did a sinple calculation, we would

N
o

find that slight increases in class size free up lots of

N
=

resources and woul d have by all of our research much

N
N

| ess inmpact on students than getting better quality

N
w

teachers in there.

N
IS

Q One of the things that's going on in this case

N
Ul

legally is that I'mnot going to ask the Court to order
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the things that you are recommendi ng today. That's not
what we're here for. W're here to show that the system
is inefficient, so | want to ask you this. |Is the |ack
of a policy like this, this teacher effectiveness

policy, this search for effective teachers -- is it --

or describe the extent to which it would cause
inefficiency in the system

A Oh, | think that's the big story behind all the

© 00 N oo o b~ wWw N P

pictures | had presented before. Personnel costs are

=
o

the largest portion of all school budgets, and payi ng

o
=

the teachers are the -- is the |argest conponent we

=
N

have. If we're not paying teachers according to their

=
w

ef fectiveness, we introduce huge amounts of inefficiency

=
SN

in there because we're spending nore noney than we have

=
(&)

to for -- based on the performance for a nunmber of

=
(@)

teachers. W're lucky to get sone good teachers in

=
~l

there that are willing to do this for one reason or

=
(o)

anot her, but we're building in inefficiency into the

=
©

system by not having any relationship between sal ari es

N
o

and performance in the classroom

N
=

Q To what extent is that inefficiency? 1Is it

N
N

smal |l or |arge?

N
w

A Oh, | think it"'s large. | think it actually

N
IS

explains a large portion of that cloud that we had

N
Ul

before. Some districts, one way or another, tend to
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1| hire better teachers and have better teachers that are
2| paying off and other districts don't.

3 Q Okay. Let's go briefly now to one final

4| di scussion. Here on Page 8 of Exhibit 1001, you talk

5| about this idea of the policies of the State toward

6| teachers that are particularly damaging to devel oping a
7| productive and efficient system Do you see that?

8 A Yes, | do.

9 Q You tal k about when the State nmandates teacher

=
o

salary increases that are unrelated to performance. Are

o
=

you tal king about the recent statew de across-the-board

=
N

teacher pay raises that have happened in Texas over the

=
w

| ast several years?

=
SN

A Preci sely, where the State pays everybody the

=
(&)

sane regardless of their effectiveness. This is not

16| sonet hing that nost econom sts woul d recomrend.

17 Q You say here it makes it difficult through

18| | abor laws to renove ineffective teachers. So one of

19| your policies or this main policy of teacher

20| effectiveness is we've got to replace these -- the

21| bottom5 to 8 percent, but given the current state of

22| being able to -- for the ones that would need to be

23| term nated, how is that possible? O describe the ease

24| at which that could be done in Texas.

25 A Well, it's difficult because there's not a good
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eval uati on system of teachers. Mst teachers in the
state of Texas, it's ny understanding, are ranked at the
top of their -- of the profession, so it's hard through
the evaluation systemto identify them There are

requi rements to give notice of dismssal. There are
appeal s processes that go through the comm ssioner |evel
that are expensive and tinme-consum ng. There are a

series of the certification requirenents also. | guess

© 00 N oo o b~ wWw N P

they're slightly different than the renoval process, but

=
o

they limt who gets in with l[ittle evidence at all that

o
=

the certification requirenents are related to

=
N

ef fectiveness in the classroom So there are a series

=
w

of mandates and requirenents and practices in the state

=
SN

of Texas that build in inefficiencies, ineffective

=
(&)

managenent deci sions about who's running it and who's

=
(@)

t eachi ng.

=
~l

Q You al so nention here that you fail to devel op

=
(o)

a systemthat recogni zes the forces of supply and

=
©

demand. Wbuld that be along the lines of sonething such

N
o

as paying a high school nmath teacher the sane as you pay

21| a 3rd grade teacher?
22 A That's absolutely the case. |In fact, we know
23| that the market for people with math skills is very

N
IS

different than the market for people w th physical

N
Ul

education skills and yet we systematically pay the sane
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to both. W systematically tend to pay the sanme to
teachers that work in difficult disadvantaged school s.
We systematically pay the sane for special education
teachers, which are hard to find. By having this

uni form salary schedule, we in fact make it very
difficult to efficiently hire teachers, to pay the right
sal aries that we need to get the people we want.

Q And all of that plays into describing what way

© 00 N oo o b~ wWw N P

that plays into, if it does, the inefficiency of the

=
o

syst enf

o
=

A Oh, absolutely, and the absence -- you know,

=
N

the overall absence of nmuch conpetition anong school s

=
w

that reinforces all of those policies because it allows

=
SN

themto continue. |If we had conpetitive schools that

=
(&)

were not following the sane rules, then it would put

=
(@)

pressure on all these rules and on the school districts

=
~l

to nove away fromthese systens that inhibited hiring

=
(o)

t he best teachers.

=
©

Q How i nportant in the systemis conpetition?

N
o

A. Well, | think it's essential. | nmean, It -- we

N
=

know from outside of schools with -- in the private

N
N

i ndustry, we're very sensitive to nonopolies. Wy?

N
w

Because nonopolies produce too few products at too high

N
IS

a price, and they don't innovate as nuch as industries

N
Ul

that have nore conpetition. That's what we need in
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education. We need nore innovation. W need options
for parents that are stuck in the district.

Di sadvant aged parents that are stuck living in the

m ddl e of Dallas and have no option other than their

| ocal public school are being damaged. They don't have
the options that your kids and ny kids have of buying
into another district that we think m ght be better off.

So the conpetition cones through both providing places

© 00 N oo o b~ wWw N P

and options for all kids in Texas, and it conmes in by

=
o

putting pressure on the nonopolistic elenments of the

11| system to adjust and expand and i nprove.

12 Q So you woul d agree with econom st Jacob Vi gdor
13| that the system does have nonopolistic or nonopsonistic
14| characteristics?

15 A Absol ut el y.

16 Q And that those characteristics |ead to, would
17| you agree, vast inefficiencies in the systenf

18 A I think so. | nean, we're just experinmenting
19| with how to introduce conpetition into the system

N
o

We' ve gotten great advantages in the past to having

N
=

uni versal education in this country and in Texas, but

N
N

now we're trying to experinent with ways to introduce

N
w

nore conpetition. W' ve had sone nascent experinents

N
IS

with charter schools where sone states are noving toward

N
Ul

nore voucher-1li ke systens, not necessarily vouchers, but
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tuition credits and other things as a way to give nore
flexibility and nore conpetition.

Q And do you find that charter schools are a
vi abl e option?

A | think that they're providing the only
conpetition in many instances and that they are
sonething that is inportant. They haven't overwhel ned

the system There are sone good ones and there are sone

© 00 N oo o b~ wWw N P

bad ones. And there are limted nunbers of them so you

=
o

can't be assured of having a good charter school as an

o
=

alternative to your nei ghborhood school everywhere

=
N

because there are limts on them

=
w

Q You tal k about this idea that the expansi on of

=
SN

charter schools -- here at the top of this page, the

=
(&)

expansi on of charter schools has been thwarted in Texas.

=
(@)

VWhat do you nean by that?

=
~l

A Well, there are caps on the nunber of charter

=
(o)

school s that can be had, and | don't see any reason for

=
©

t hat . | see a reason to have the State eval uate over

N
o

time the performance of charter schools and to cl ose

21| down both charter schools that are ineffective and

22| public -- traditional public schools that are

23| ineffective, but | don't see putting caps on them | --
24| there's -- there are application processes that nean

N
Ul

that you have to show that you're serious and
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know edgeable to get a charter. Once you do that, |'m
not sure why you should have limts.

Q One final thing. On the conpetition issue, do
you believe -- or describe to what extent you believe
the system could be efficient wthout conpetition?

A Well, we can think of trying to do it through
regul ati on and rules and | aws, but that has proved to be

very ineffective. You know, it's hard to run the

© 00 N oo o b~ wWw N P

schools in a thousand districts -- there are |like 4,000

=
o

schools in Texas -- out of Austin by regul ations.

o
=

You know, you can try to mmc the market by setting up

=
N

regul ati ons that we think | ook |ike conpetition, but

=
w

it's hard to do that.

=
SN

Q And so how does that affect the efficiency of

=
(&)

the schools if there is no conpetition?

=
(@)

A Well, it obviously holds it back. That's --

=
~l

that's the reason why the U S. is the strongest econony

=
(o)

in the world, is that in general in our private sectors

=
©

we have a | ot nore conpetition and nore conpetition than

N
o

ot her countries have in produci ng goods and servi ces,

N
=

and it's paid off in terns of our national econony.

N
N

There is little reason in nmy mnd to think that schools

N
w

are inherently different than the rest of U S. society

N
IS

and econony.

N
Ul

MR. DI AMOND: Your Honor, 1'll pass the
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1| wi tness.
2 THE COURT: \Who's next?
3 MS. HALPERN:  Your Honor, | am
4 THE COURT: Well, why don't we take a
5/ wi ggl e break.
6 (Recess taken)
7 THE COURT: Ms. Hal pern, did you have any
8| questions at all?
9 M5. HALPERN: |'mnot sure. |I'mgoing to
10| try to make up a few as we go.
11 CROSS- EXAM NATI ON
12| BY MS. HALPERN:
13 Q Dr. Hanushek, | know you were sitting in the
14| courtroomthis norning when we had a smal |l argunent
15| before the Court, and | think we're going to start
16| t here.
17 Up on the screen is Exhibit 1007, which is
18| admtted in evidence already in this case. |It's an
19| article by you called the confidence nen. And | want to
20| ask you, because Dr. Odden was asked about this on
21| direct exam nation in his testinony, howis it that you
22| came to wite this article?
23 MR. TURNER: Your Honor, we just wish to
24| renew our objection, and | request a running objection
25| on this series of questions for the reasons
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We wanted to
understand how
Texas K-12 public
education dollars
are currently used.

Although Texas spends $55B per school year on K-12 public education,
there is no transparency or financial accountability for how this money
is actually used.

Executive Summary

Texas has been embroiled in a multi-decade legal and political battle over
the funding of public education. The Texas Supreme Court has concluded
that to be constitutional, the system of funding K-12 public education must
be “efficient,” “suitable” and “adequate.” However, the Court defined these
terms very broadly. It also declined to provide any quantifiable metrics by
which to evaluate whether the system meets these criteria.

As outside but interested observers, we atthe Texas Education Accountability
Project (TEAP)' found the ongoing legal battle intriguing because the
plaintiffs to date have failed to propose any quantifiable metrics to address
the efficiency and suitability of the current system and have offered only
very limited ones for evaluating its adequacy. Nor has anyone provided any
useable information which would allow either the Legislature or the courts
to measure how changes in funding might directly translate into changes in
the guality of education provided to students.

Certainly, various parties have pointed to disparities in spending per
student as well as the relative performance of students in different school
districts on standardized tests.”? However, the Court has already ruled
that per student spending and test scores alone are not dispositive. More
importantly, none of the plaintiffs has even attempted to show that they
use their current funding efficiently and thus, only if they receive additional
resources will they be able to provide a suitable and adequate education
for their students.

Consequently, we thought it mightbe useful if an outside group independently
conducted a detailed review of how Texas schools spend the billions of
doilars of funding that they receive. Of course we recognize that there is
not a perfect correlation between the amount of money spent — or even
to some degree how the money is spent — on educating students and the
resulting outcomes. But at the same time, a precondition to improving any
system of public education (much less making it conform to the State’s
constitution) is to first understand how current resources are being used
and compare that with the results that they produce.

Our goal was to identify a set of quantifiable metrics that could be used in
evaluating the efficiency, suitability and/or adequacy of the current system
as well as any new system the Legislature might devise. To do this, we
spent two years gathering and analyzing financial data from school districts
across our State.

By way of background. TEAP is a nonprofit. nonpartisan organization. Our goal is to utilize the private sector experience of our members in order to
make some small contribution to improving public education in our State. Our members do not directly or indirectly provide any services, suppiies or
equipment 1o schools or in any other way financially benefit from K-12 Texas public education. Rather. we earn our livings investing capital into private

companies unretated to education.

- In order to support these arguments, some plaintiffs have relied on academic studies that employ macro-econometric models based on aggregate

statistical data across many school districts.

Texas Education Accountability Project 1
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We discovered that
only those who work
for a school district
have any idea how
it actually uses its
funding.

More than half

of a typical

school district’s
expenditures are
disclosed in a single
line item of its annual
report.

No real financial accountability in Texas public education

What we found was startling —namely, there is no real financial accountability
for K-12 public education in Texas. In a system of public education that in
aggregate spent nearly $55B° in the 2008-2009 school year and which
increased spending per student by nearly 63% over preceding decade
{(almost twice the rate of inflation), it is almost impossible for any average
citizen who does not work for a school district to have any idea of how
taxpayer funds are used.

To be sure, the current system of reporting generates tremendous amounts
of data and each school district is required to publish an annual financial
report that has been independently audited. However, for several reasons
the system produces little useful information, precluding both transparency
and accountability.

First and foremost, the primary financial disclosure document produced
by school districts — their annua! financial report — does not provide an
average citizen with any real insight into how a particular schoo! district
uses its funding. These documents uselessly aggregate the overwhelming
preponderance of the schoo! district’s expenditures into a small number
of individual tine items, each with comforting-sounding names such as
“Instruction” and “School Leadership.” In other words, the documents do
not tell the reader what the district purchased. Rather, all that is disclosed
is the generic purpose of the expenditures.

For example, according to the Comptroller's office on average 56% of
Texas school districts’ expenditures are incorporated into their annual
reports in the single line item of “instruction.” Under current Texas
Education Agency rules, school districts are required to include in this
line item 29 different categories of expenditures. In addition, they are
allowed to add into “Instruction” any expenditure which fits the very broad
definition of providing “direct interaction between staff and students to
achieve learning.” Our review of a group of school districts’ supporting
documents (general ledgers and check registers) used in preparing their
annual reports found that expenditures inctuded in “Instruction” ranged
from hotel and travel costs to general supplies to “Xmas Staff Gifts” and
even a “Magic Show."*

The paucity of the information provided to citizens by school districts on
how taxpayer funds are actually used is particularly surprising given that
they regularly collect immense amounts of financial data. Their general
ledgers track every expenditure made and accompanying these entries are
a series of “object codes” that are either very specific (i.e., cell phone
allowances, print shop expenditures, water, sick leave, etc.) or extremely
broad (general supplies, contracted services, other operating expenses,
etc.). In the general ledgers that we reviewed, every expenditure had
both a function code (i.e., “Instruction,” “Curriculum Development,”
“School Administration,” etc.) and an underlying object code. Much of this
information, in turn. is captured in databases maintained by the TEA.

Financial Allocation Studv of Texas

* The authors would hixe 1o emphasize that in no way are we suggesting that the schooi districts that we reviewed are misteporting their financial data.
Rather. it is the reportng rules that they must follow are what preciude any financial transparency and,‘ar accountability.

2
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Although there is a
great amount of data,
there is almost no
useful information.

It is impossible to
improve education
in Texas unless we
improve financial
accountability.

Transparency a precondition to financial accountability

Unfortunately, no average person has the time or resources necessary to
analyze even a fraction of this data. But without such a forensic accounting
exercise, it is impossible to determine relatively simple things such as
how much of the district’'s funding is used to pay teachers solely to teach
vs. what it costs to insure driver's education vehicles (both of which are
classified as “Instruction” expenditures), much less what is the district
spending money on that is essential vs. optional. 3

For many good reasons, our State’s system of public education is based
on “local controi"— that is, local schoo! districts and not some centralized
authority determine, given their individual demographics, iocation,
economics and other factors, the best way to educate students. ldeally,
focal control allows parents input into how their chiidren are educated
and how their school districts should best use taxpayer funds. However,
a precondition to financial accountability under such a structure is that an
average citizen be able to understand exactly how his or her school district
spends money, something precluded by the current system of financial
reporting.

The uninformed being evaluated by the equally uninformed

Also consider for a moment the larger implications of what we found: The
Legislature somehow must design an efficient, suitable and adequate
system of funding Texas public education while at the same time possessing
no real idea of how school districts currently spend taxpayer money. Equally
problematic, the courts somehow must evaluate the constitutionality of
whatever the Legislature produces but they have no better information
than that on which the Legislature must rely. The resulting process can
be best characterized as the uninformed being evaluated by the equally
uninformed.

Most importantly. the economic future of our State is dependent on having
a welleducated populace. But without any useful information of how we
currently spend our education dollars. whatever system the Legislature
devises will be at best arbitrary and will likely do little to improve education
in Texas.

A simple solution

There is, however, a simple solution to this dilemma: fix the current system
of financial reporting. These changes should be guided by one simple.
overarching principle: the primary purpose is to produce information that
allows an average citizen to easily understand exactly how his or her school
district spends taxpayer money.

Only if and when the system meets this standard will there ever be real
financial accountability in K-12 public education. Additionally, only with
these changes will the system generate the necessary information that will

* In fact, we concluded after nearly two years of research that the only way TEAP — even though we invest in companies for a living — would ever be able
to figure out exactly how a school district was spending taxpayer money would be to recreate a new general ledger (and from that an annual financial
report) by beginning with the thousands of underiying receipts from all of a district’s individual purchases and expenditures.
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allow the Legislature to design a system of funding public education that
is constitutional.

We would recommend that at a minimum;

(i} School district annual financial reports must be redesigned in six
ways:

a. The line items included in the summary pages of the reports
should be tied to specific types of expenditures and not simply
their general purposes;

b. Each of these line items should be accompanied by a schedule
with numerous sub-line items which detail precisely how the
funds were used:;

c. The annual report should include key output metrics including
School district annual the numbers of students taught in different types of classes:

financial reports must
be changed in six
ways.

d. It should also include a detailed organizationai chart for the
district:

e. {tshouid list any and all agreements with non-district employees
and entities as well as the amounts paid and services and/or
products received;

f.  For those districts which share services with other school
districts and government agencies, their annual report should
have a separate set of detaited disclosures describing what
was purchased and how the funds provided were used.

(i} The coding in school district's supporting documents (i.e., general
ledgers and check registers) should likewise be changed so to create
an easy audit trail that ties individual expenditures into the sub-line
items of the supporting schedules in the district's annual financial
report. Only by doing this can an outsider easily determine notonly to
whom ortowhat money was paid but also forwhat exact purpose; and

(iii} School districts should be required to make their financial reports,
major contracts and supporting documents easily accessible online
through the individual district’s website.

We have included in this report a series of proposals to address these
issues.

4 Texas Education Accountability Project
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System of funding
public education
must be “efficient,”
“suitable” and
“adequate.”

1. Introduction

Texas has been engaged in a four decade political and legal battle over
how much it must spend on public education, how those monies should
be allocated and from where ail of this funding is going to come. Poor-
er districts have argued that the state’s historical system of funding
K-12 public education is unconstitutional because of its reliance on tocal
property taxes which, in turn, creates a vast disparity in the amounts spent
on educating students in public schools in different parts of the state.
Their litigation culminated in the landmark Edgewood cases which forced
the Legislature to materially alter how public education is funded.

The resulting system was and remains - to put it mildly — extremely
unpopular and controversial. Relying on a series of formulas that are
altered in every Legislative session and that are almost indecipherable, the
program nicknamed “Robin Hood” takes funding that would have otherwise
been used to educate students in wealthier districts and transfers it to less
affluent ones.

Robin Hood spawned a series of additional lawsuits claiming that this
system of funding public education violated the State’s constitution
because it de facto imposed a state property tax. The Court agreed that,
as then structured, Robin Hood violated the State's constitution. It also
indicated that the K-12 public education system in general required both
structural changes and new sources of funding because it was on the cusp
of being inadequate.

At the same time, however, the Court’'s guidance to Legislature was
fairly non-specific. It determined that there is a constitutional obligation
that Texas' system for providing free public education meets three key
standards: (i) efficiency; (ii) suitability; and (iii) adequacy.

The Court defined efficiency as “the meaning of effective or productive of
results and connotes the use of resources so as to produce results with
little waste.” It explained that in order to be suitable “the public school
system be structured, operated and funded so that it can accomplish its
purpose for all Texas children™ and that an “adequate” education system is
“one that achieves a general diffusion of knowledge.” Exactly how the then
current system of funding public education must be changed to meet these
criteria was left up to the Legislature as the Court claimed that it lacked the
basis for “declaring what education or finance systems will alone satisfy
[the Constitution’s] standards.”

Court has left it to others to propose quantifiable metrics

However, these rulings made it clear that the Court decided that it was not
its job to redesign the Texas system of public education and that the Court
was unwilling to propose any quantifiable metrics by which to measure
whether any system would be constitutional. More specifically, the Court
provided no guidance as to the types of skills that students must acquire
- much less how one should measure whether these skills have been
achieved - to meet the constitutional requirement of “achieving a general
diffusion of knowledge.” it likewise provided no metrics on how to measure
efficiency. Instead, it left it to others to propose their own ideas.

Texas Education Accountability Project 5
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Multiple new lawsuits
have been filed,
challenging the
constitutionality of
current system.

None of the plaintiffs
have proposed
metrics to determine
efficiency or
suitability.

Perhaps because the ruling was so broad, the Legislature subsequently
elected to only marginally change the structure of funding for public
education. The resufting legislation required school districts to gradually
lower their maximum property tax rates for school maintenance and
operation and (at least theoretically) replaced that revenue through a
combination of new state taxes.

Lack of clarity + less funding + higher standards = more lawsuits

The non-specificity of the Court's ruling also made it inevitable that,
regardless of whatever the Legislature did, there would be additional legal
challenges. The potential for more litigation was further enhanced because
the Legislature had to cut more than $5B in public education funding over
the next biennium in order to balance the State's budget. In addition, at
the same time it substantially raised the education standards for Texas
high schools through a program calied “College and Career Readiness
Standards” (CCRS).

Consequently, late last year and early this year a flurry of new litigation was
filed. Although each of these lawsuits rely on different bases for challenging
the public system of education, they all claim that it either fails to meet
the three criteria outlined by the Court, or that in attempting to meet these
criteria, it violates some other aspect of the State's constitution.

Texas Education Accountability Project (TEAP)

We at the Texas Education Accountability Project (TEAP) have dared to wade
into the middle of this debate. By way of background, TEAP is a nonprofit,
nonpartisan organization. Our goal is to utilize the private sector experience
of our members in order to make some small contribution to improving
public education in our State. Our members do not directly or indirectly
provide any services, supplies or equipment to schools or in any other way
financially benefit from K-12 Texas public education. Rather, we earn our
livings investing capital into private companies unrelated to education.

Our members (like anyone else who has studied the current system of
public education) see that it is rife with problems that must be solved
and the current quality of education provided to many students in some
school districts is abysmai at best. And certainly, the level of resources
that school districts have at their disposal to educate students varies
immensely across our State, with some school districts clearly having to
do a great deal with very little.

As interested observers of the battle being waged in the Legislature and
the courts over public education, we were surprised that the participants
in this debate have provided to date only very limited quantifiable metrics
to support their arguments. No one has proposed any methodology for
measuring efficiency and/or suitability. Those who have tried to quantify
adequacy have relied on very broad econometric models that purport
to correlate education outcomes and different spending levels. More
importantly, no plaintiff has even attempted to demonstrate that it uses its
current funding efficiently and, therefore, only with additional funding can it
provide a suitable and adequate education for their students.
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Of course, plaintiffs have also pointed to spending per student and the
relative performance of students in different school districts on standardized
tests. However, the Court has already ruled that per student spending and
test scores alone are not dispositive.

Independent review of the data

Consequently, we at TEAP thought it might be constructive to have an
outside group independently examine how Texas school districts currently
spend taxpayer dolars. We spent almost two years collecting and analyzing
financial data across multiple school districts throughout Texas. Our goal
was 1o identify a series of potential metrics or benchmarks that could be
used to better measure the efficiency, suitability and adequacy of the current
system and, thereby, assist both policymakers and jurists in fashioning a
funding mechanism for public education that would meet its constitutional
requirements. Ideally, these same metrics could also be used to improve
how we educate children in our State.

Gur analysis quickly evolved into an exercise in forensic accounting. We
looked at the audited financial reports for individual districts as well as
the Texas Education Agency’s rules for reporting. We also delved much
more deeply into the numbers by comparing the financial reports of several
individual school districts with their supporting documents including
reviewing school their general ledgers, check registers, the superintendent’s employment
district financial data. agreement, the structure of the district’'s employee benefit programs and
how they accounted for shared services and supplies, etc.

TEAP spent two years

No real financial accountability for public education in Texas

What we found was quite different from what we had expected. More
specifically, we discovered that there is currently no real financial
accountability for K-12 public education in Texas.

Certainly, school districts currently generate oceans of financial data
and each school! district must prepare an annual financial report which
is independently audited. Unfortunately, however, the current system of
financial reporting produces no useful information, making it impossibie
for anyone who does not work in the district to have any real idea of how it
spends taxpayer funds.

As we will explain later in greater detail, three findings led us to this
conclusion:

(i) The primary disclosure document produced by school districts —
their annual report — tells the average citizen very little on exactly
how a particular school district uses its funding;

(iiy Although school districts regularly track thousands of pieces of
financial data in their general ledgers and check registers and
much of that data is captured in databases maintained by the
Texas Education Agency (TEA), it is just that, raw data. No average
person has the time and resources to analyze a fraction of it. But
without a detailed forensic accounting analysis this mass of data
provides no useful information; and

Texas Education Accountability Project 7
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Both the Legislature
and the courts lack
the information
required to design a
constitutional system.

(iii) Some — but not all — schoo! districts make it extremely difficult for
outsiders to obtain their financial data.

The uninformed being evaluated by the equally uninformed

Consider for a moment some of the consequences of our findings. The Texas
system of public education is based on the concept of “local control” — that
is, instead of relying on a centralized authority, each district determines
the best way to educate its students given its geography. demographics,
economics and other factors. Ideally, local controf allows parents input into
how their children are educated and how their school districts should best
use taxpayer funds.

Clearly, a precondition to financial accountability in a system based on local
control is that average citizens must be able to understand exactly how
their school district spends money. Unfortunately, the current system of
financial reporting precludes any such understanding.

Further, the Legislature likewise has no better information with which to (re}
design the system of funding public education. However, whatever it devises
must “produce results with little waste,” although it iacks any ability to
measure or evaluate exactly how the money it appropriates is employed. It
also must create a system that “accomplishes its purpose” and produces
“a general diffusion of knowledge” without the ability to measure precisely
what is being done to educate students with the dollars provided.

Equally problematic, the courts must evaluate the constitutionality of
whatever the Legislature designs but has no better information than
that on which the Legislature must rely. The resulting process can be
best characterized as the uninformed being evaluated by the equally
uninformed.

More importantly, whatever the Legislature and the courts arrive at will
be at best arbitrary and will likely do little to improve education in Texas.
It also will invariably lead to more lawsuits challenging the new system’s
constitutionality.

A simple solution

However, there is a simple solution to this dilemma: fix the current system
of financial reporting in public education in Texas. It should be redesigned
so that the information that it provides allows the average citizen to easily
understand how his or her school district spends taxpayer money. Later in
this report we will outline a series of proposals to address these issues.
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Il. A system of financial reporting financial that
produces little useful information

School districts in Texas report their financial data using the Public
Education Information Management System (PEIMS). Designed by the
Texas Education Agency (TEA), the system’s purpose is to track a wide
variety of information from school districts across the state including
student demographics and academic performance. personnel,
financial and organizational information.

School districts track ali of their expenditures in their general ledgers
and check registers. The data is used in preparing the district’s primary
financial disclosure document, an independently audited annual
financial report. The manner and format used by school districts to
prepare this report is prescribed by the TEA's Financial Accountability
Resource Guide (FARG).

As described in the FARG, the goal of all this work and expense is to
“communicate adeguate information to user groups to enable them to
assess the performance of those parties that have been empowered
to act in the place of the citizenry.” Further, the reporting is not “an
end in itself” but, rather “helps fulfill government’s duty to be publicly
accountable.” It also is designed to help “satisfy the needs of users
who have limited authority, ability. or resources to obtain information
and who therefore rely on the reports as an important source of
information.”

Finally, the FARG also identifies the three primary target audiences for
the districts’ annual financial reports:
Only if citizens can

understand how tax (i) Citizens of the school district (taxpayers, voters, service
recipients, media, advocate groups, and public finance

dollars are used can researchers)

school districts be

accountable. (if) Direct representatives of the citizens such as legislatures

and oversight bodies {state legislatures, school boards)

(iii) Creditors (individual and institutional investors, bond rating
agencies. intergovernmental grantors)

Simply put. the consumers of tax dollars ~ namely, the school districts
— are accountable to their constituents, elected officials and creditors.
in order to be accountable, the districts are obligated to provide
financial disclosure in such a manner so that someone who does not
work in the district on a day to day basis can understand how these
tax dollars are being used.

Three reasons why the current system fails to meet its own
stated objectives

Unfortunately, for three reasons the current system of public
education financial reporting falls far short of meeting these
objectives. First. the rules on how school districts are required
to prepare their annual financial reports effectively preclude
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Annual financial
reports disclose only
the general purpose
of spending and not
what was purchased.

any transparency on how school districts actually spend their
money. Second, although school districts amass large amounts of
financial data in their check registers and general ledgers (much of
which is captured by databases maintained by the TEA). it is just
that, raw data. Absent a detailed forensic accounting analysis —
something impractical for most people — the data provides no useful
information. Finally, Texas school districts are not required to make
their financial data easily accessible to outsiders.

Issue I - Disclosing only the general purpose of spending and
not what exactly was purchased

If you pick up a copy of a school district's annual report. you will find
many similarities to that of the financial report of any public company.
The report includes basic financial statements as well as notes
explaining in greater detail some of the data that was incorporated in
the summary pages.

But, unlike a public company, school districts do not have income
statements because they are not intended to make money. Instead,
the basic financials include a “Statement of Revenues, Expenditures
and Changes” which both describes the sources of the district’'s
revenues and its expenditures in that school year.

This page of its annual financial report is the primary way in which
school districts disclose how they spent taxpayer money. It is also
a key reason why there is no real financial accountability for public
education in Texas.

Vast number of different types of expenditures crammed into
individual line items of disclosure

More specifically, as currently designed, the expenditures listed in this
page of the report are crammed into a small number of individual line
items with comforting sounding names such as “Instruction”, “School
Leadership,” “Curricuium and Staff Development,” etc. But these line
items do not tell the reader how the money was spent: rather. they
only disclose the general purpose of the spending.

More problematic, they provide only very limited additional information
on exactly how the district used its funding, although there are notes
and additional schedules to the annual report. Consequently, the reader
has no idea of very basic items such as how much is being spent to pay
teachers to teach or what are the overhead costs of the district.

In addition, no outsider reading this report has any idea of how to
determine which activities that are being funded by the district are
necessary and essential to educating students versus those that are
nice and useful but, in reality. are optional to getting a good education.
Further, the disclosure provided makes it impossible for anyone to
measure how efficiently the school district is using its funding.

For example, according 1o the Comptrolier’s office, on average about
56% of school districts’ expenditures were included in a single line
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item of their annual financial report. With the ubiguitous title of
“Instruction,” this line item aggregates, at a minimum, 29 different
types of expenditures including;:

g RwNE

NO

29 categories of
spending are included
in the “Instruction”
line item of the
report. 11.

© w

10.

12.
13.
14.

15.
16.
17.
18.

19.
20.
21.
22.

23.

24.

25.
26.
27.

28.
29.

Paying regular and/or substitute classroom teachers;
Paying teacher aides:

Paying classroom assistants;

Paying graders;

Paying staff working in the classroom on a dedicated
basis:

Paying adult basic education teachers;

Paying teachers that deliver instruction by television or
satellite;

TI-IN services provided by education service centers;
Classes taught to students by education service centers;
Special education instructional services, including speech
occupational and physical therapy;

Upkeep and repairs to instructional materials and
equipment in the classroom;

Instruction in health;

Field trips;

Band instruments purchased by the school district or
donated by band boosters or other groups:

Instructional computer networks;

Software;

Licensing fees:

Maintenance and supplies for instructional computer
networks;

Paying staff and instructional computer lab teachers;
Paying network managers for instructional networks;
Paying technology coordinators for instructional networks;
Testing materials for tests developed and administered by
teachers;

Salaries for instruction including that portion of the salary
for the regular school day that is for teaching physicat
education courses for credit when athletic activities are
taking place;

Instructional suppties including but not limited to
classroom supplies, grade books, grade book software,
report cards, student handbooks and related costs;
Insurance for driver’s education vehicles;

Graduation expenditures/expenses;
Pre/post-employment physicals for personnel classified in
this function;

Drug testing for personnel classified in this function; and
Purchase of vehicles for instructional purposes. including
driver education.

Wide variety of other types of expenditures included in
“Instruction”

“Instruction,” however, is not limited to only these kinds of
expenditures. So long as any expenditure falls into the category of

providing

“direct interaction between staff and students to achieve
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Travel, postage,
puppets and
magic shows are
also included in
“Instruction.”

Most of the remaining
expenditures are
crammed into a
handful of line items.

learning,” it qualifies to be lumped into this single line item of a school
district’'s annual report.

Our analysis of general ledgers of a cross section of school districts
found that they included all kinds of expenditures in “Instruction” in
their annual financial reports. A small sample of the examples that we
uncovered included:

“Magic show™ ($2,700.00)

“Pictures” ($250.00)

“General Supplies” ($280,000 in aggregate across multiple
entries)

“Hyatt Regency” ($273.20)

“Primetime Entertainment Center” ($143.20)
“Agape Tours” ($3,300)

“Radisson Hote! and Suites™ ($502.44)
“Hilton Anatole” ($627.84)

“Postage” ($1,750.00)

0. “Puppets-LIBR-MS” ($313.17)

1. “Xmas Staff Gifts” ($138.53)

W R

TRO®O®NOO R

All of these expenditures may in reality provide “direct interaction between
staff and students to achieve learning” and thus, these school districts’
reporting is consistent with their ruies for financiat disclosure. However,
what is also clear is that no outsider would have any idea if this was the
case.

Further, how couid anyone who does not work in the district be able to
separate out essential functions such as teachers’ salaries versus non-
essential items such as cars for drivers’ education or even *magic shows”
or “Xmas Staff Gifts"? This kind of financial reporting is the antithesis of
transparency.

Most of the remaining expenditures are likewise crammed into
only a few line items

TEA's reporting rules require that school districts aggregate most of their
remaining expenditures into a relatively small number of other line items
in their financial disclosures. For example, the second largest category of
expenditures was “Instructional and Media Resources.” Under the TEA's
rules, there are (at a minimum) sixteen different kinds of expenditures
incorporated, including the salaries and costs associated with:

1. Librarians;

2. Library aides and assistants:

3. Media or resource center personnel who work in an audio visual
center, television studio or related work study areas;

4. Substitute pay for library staff;

5. Selecting, preparing, cataloging and circulating books and other
printed materials;

6. Planning the use of the library by students, teachers and other
instructional staff;

7. Building individuals’™ ability in their use of library books and
materials;
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Sixteen categories
of spending

are included in
“Instructional and
Media Resources.”

With so many types
of expenditures
mixed together, it
is impossible to
determine what

iS necessary vs.
optional.

8. Selecting, preparing, maintaining and making available to
members of the instructional staff equipment, films, filmstrips,
transparencies, tapes, TV programs, software, CD/DVDs and
similar materials;

9. Planning. programming, writing, and presenting educational
programs or segments of programs by closed circuit or broadcast
television;

10. Studio crews that record educational programs or segments
of programs by closed circuit or broadcast television including
those for THIN;

11. Library books, films, video cassettes, CD/DVD disks and, other
media that are maintained by a resource center or library;

12. Supplies for binding and repairing books or other media contained
in resource centers;

13. Upkeep and repairs to media, library and resource center
materials and equipment;

14. Media and Living Science services provided by an education
center;

15. Pre-post-employment physicals or drug testing for personnel in
this function;

16. Purchase of vehicles for instructional resources and media
purposes.

However, this list is not all-inclusive. Also included in this line item are
any and all expenses that are “directly and exclusively used for resource
centers, establishing and maintaining libraries and other major facilities
dealing with educational resources and media.”

How do you determine if an automobile is solely for “staff
development™?

Consider also how school districts report what they spend on developing
their curriculums and improving the quality of the staff which provide
instruction. Included (but not limited to} in the “Curriculum Development
and Instructional Staff Development” fine item are: the costs of outside
consultants, curriculum coordinators who are not responsible for
supervising instructional staff, Assistant/Deputy Superintendents for
Curriculum, tuition and fees paid by instructional staff to attend college,
upkeep and repairs of equipment used for curriculum development or in-
service training, paid sabbatical leaves for instructional staff and even
purchases of vehicles for staff development or curriculum development
purposes.

Let's put aside for the moment the question of how a school district
might determine that the purchase of a vehicle was solely for “staff
development” purposes. But when an annual report mixes into a single
line item of disclosure everything from the cost of paid sabbaticals for
teachers to the maintenance costs of certain types of equipment to the
costs drug testing, how can any outsider have any idea as to what exactly
are a district’s spending priorities?

Also consider the line item (“School Leadership”) of the annual financial
report that any outsider would likely assume as most associated with
overhead — namely the administrators who are not involved in teaching
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There is almost no
disclosure about
more than one fifth
of some districts’
expenditures.

students. While it is extremely broad, it is not all inclusive. For example,
encapsulated in it are the costs of principals, assistant principals and
related staff as well as those staff who track student attendance.

However, not included in this line item is that part of the superintendent’s
salary for performing “administrative duties directly related to the
superintendency” as well as “other salaries and expenditures related to
the office of the superintendent” and “salaries related to the budgeting,
accounting and fiscal affairs” and “related to human resources.” This
category also excludes the cost of those staff members who prepare “the
superintendent’s annual report.”

Loosely translated, this means that someone must divine how much
of a superintendent’s time is spent on “schoof leadership” (and any
associated costs) separately from any costs associated with the time that
a superintendent spends on administration. We find all of this remarkable
given that superintendents are almost by definition administrators who
lead their districts and that the necessary time and effort required to
parse through these definitions probably could be put to much better use
in educating our children.

Line item with the least transparency

As bad as all of these examples of how school districts are required
to disclose their non "Instruction” expenditures, they are downright
transparent when compared with “Payments to Fiscal Agent/Member
Districts of Shared Services Arrangements.” This line item is used when
a school district outsources any functions to another school district. All
of the costs associated with doing so are aggregated into a single line
item.

To reiterate - the school district’'s annual report does not disclose what
services it is buying, the other school districts involved and how and for
what purpose the money was used. Rather, so long as it shares services
with another school district, its annual report simply discioses the total
dollars involved.

As innocuous as this may sound, we found that several schoo! districts
had about 20% of their aggregate expenditures included in this fine item.
In other words, the district’s financial report simply discioses that it paid
another district(s) one out of every five dollars that it spent that year to
perform some unknown services for the district. [t is unclear how a set of
accounting rules could make a school district’s financial disclosures less
transparent but it would definitely take much imagination and creativity.

Illegal for publicly traded companies

What all of these examples mean is that a school district’s annual financial
report — again, its primary financial disclosure document — provides no
useful information as to how it actually spends taxpayer dollars. it is also
a bit bizarre that the State relies on such an opaque system of financial
disclosure for public education when one considers what would happen
if the management of a public company tried to likewise aggregate so
much of its expenditures into so few line items of its primary financial
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What is illegal for
public companies is
mandatory for Texas
school districts.

disclosure documents (i.e., annual report, 10K, 10Q, etc.) with no
additional detailed disclosure.

ft is quite probable that the management of the company would face
civil sanctions from the SEC and even potential criminal ones from the
Department of Justice. Further, itis also highly likely that the companywould
quickly find itself in a class action lawsuit for inadequate and misleading
financial disclosure. But in the Texas system of public education. making
such grossly insufficient financial disclosure is not only acceptable under
the current rules for financial reporting, it is required.¢

Issue Il ~ Immense amounts of data but no useful information

It is particularly surprising to us that Texas school districts provide no
useful information in their annual reports on how they spend taxpayer
dollars given that they regularly track and record immense amounts of
data. All of their individual expenditures are captured in their general
ledgers and check registers. It is from these supporting documents that
the data incorporated into annual reports is drawn.

For example, one smaller school district that we reviewed had about $6.3M
of aggregate expenditures in the 2009 - 2010 schoo! year. But a review
of its general ledger only reveals who or what got paid but not what for. A
handful of example entries in the ledger included:

HITEQ Computer Systems $870.95
Masterscapes $596.02

Roberts Truck Center $1932.50
Roberts Truck Center $4,550.00
Roberts Truck Center $512.44
Webb Electronics $7,579.00

Webb Electronics $1,670.00

John Deere Govmt and Nt| Sales $3611.94
Alton’s Sewing Machine $300.00
0. JRnR Electronics $68.00

1. Interstate Battery $84.69

2. School Specialty Supply $1768.18
13. CDW Government $3,330.00

14. Future Pro $3,285.00

15. Academic Superstore $542.00

PRBEO®NOORE®DE

‘ To better understand just how much more publiciy-traded companies disclose in their financial statements as compared to Texas school districts,
consider the reports provided by a great Texas-based company, Whole Foods. Although it is in a ferociously competitive business and (understandably!
wants to provide its competitors with as litiie information as possibie. a smafl portion of its annual disclosures inctudes: direct store expenses. G&A
expenses, pre-opening expenses, relocation, store closure and lease termination costs, costs of goods and store occupancy COsts. average pre-opening
expense per store. its average pre-opening rent per store. stores opened. acquired. divested, relocated and closed. remodeled stores with major
expansions, total gross square footage in stores. the sales mix between stores, number of stores in development, their average size and the total gross
square footage in development, percentage sales by product category (non-perishables, prepared foods and bakery and other perishables). store sales
growth by year over the last ten years. advertising as a % of revenues and compared with peers. contributions to not-for-profit organizations as a % of
profits. number of stores by state. return to shareholders compared with peer benchmarks. sales growth. identical store sales growth, sales increases
from stores acquired over the previous 52 weeks. direct sales expenses as a percentage of sales, wage expenses as a percentage of sales, warkers’
compensation expense as a percentage of sales, inventory valuation and methodology emploved. impatrment of longlived assets. long-lived assets

and sales domestically and in foreign countries. construction accruals. intangible asset depreciation, accretion of interest on existing reserves and new
closures, rental expenses. deferred tax assets. stock options granted. exercised, expired and forfeited and weighted average exercise price for each
and aggrepate intrinsic value, restricted stock grants. stock purchase plan shares. 401(k) plan contributions. equity compensation plans and exhibits
detailing each of the material contracts that company has entered into. Additionally. it publishes an annual proxy statement that provides detailed
information on executive compensatior. directors and corporate governance.
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It is impossible for
an average citizen

to determine what a
school district pays
its teachers solely to
teach.

16.  Curriculum Support $3,581.42
17.  Group Logic $2,695.50

18. Loews Home Center $515.99
19. Loews Home Center $887.07
20.  Wireless Generation $2,562.50
21. CDW Government $1,400.00
22,  CDW Government $2,818.60
23. HP Direct $2,267.00

However, as with all of the general ledgers and check registers that we
reviewed, each of these expenditures recorded in these documents
were accompanied by two types of codes. The first, a “Functional” code,
indicated the general purpose of the spending, tying it to the corresponding
line item of the district's annual financial report. The expenditure also had
an “Object” code, that is either very specific (i.e., cell phone allowances,
print shop expenditures, water, sick leave, etc.) or extremely broad (general
supplies, contracted services, other operating expense, etc.). Much of this
information, in turn, is captured in databases maintained by the TEA.

As noted earlier, the school districts and TEA combined gather an immense
amount of financial data but it provides non-experts with little useful
information for two reasons. First, the average citizen lacks the time or
resources necessary to analyze even a fraction of it. But absent such a
forensic accounting exercise, it is impossible to determine relatively simple
things such as how much of the district’s funding is used to pay teachers
solely to teach vs. what it costs to insure driver’s education vehicles (both
of which are classified as “Instruction” expenditures), much less what is
the district spending money on that is essential vs. optional.

Second, even if someone had the time and resources to wade through
all of this data, the codes currently used in tracking expenditures are on
one hand too specific and in other instances are too broad to aliow a
non-expert to formulate a coherent understanding of the school district’s
spending. In other words, one may be able to tell that this school district
paid Group Logic $2,695.50 for something that is classified in the district’s
annual financial report as “Instruction” and has an object code of “other
expense.” However, knowing this tells you very little as to what the district
purchased and why.

In fact, we concluded after nearly two years of research that the only way
TEAP — even though we invest in companies for a living - would ever be able
to figure out exactly how a school district was spending taxpayer money
would be to recreate a new general ledger (and from that an annual financial
report) by beginning with the thousands of underlying receipts from all of a
district’s individual purchases and expenditures. But if someone is going
to have to do all of this in order to understand how a district spends money,
why even bother to produce the current reports?
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Some school districts
either ignore requests
for financial data or
make getting it very
expensive.

Issue Il - It can be very difficult for outsiders to access school
district financial data

In researching this report we requested financial information from many
school districts across the State. As part of this, we filed numerous Texas
Open Records requests.

Our experience in collecting this information was that the response that
we received from the school districts was somewhat binary. Several school
districts were extremely responsive and helpful. At the same time, getting
financial data from about half of the school districts that we contacted was
guite difficult.

The latter group of school districts typically employed one of two tactics: (i}
simply ignore the Open Records request or (ii) make a determination that
providing this data (which it likely afready has on a hard drive on one of its
computers) will take many, many hours to produce. Thus, if the requesting
party wants the information it must pay as much as $10,000 to get it.

In either case, the only way to get them to comply with our information
requests would have been for TEAP to hire an attorney and formally file
a complaint. Fortunately, we never had to resort to doing so because we
requested information from so many different school districts that eventually
we were able to get a large enough sample of data to write this report.

However, it is somewhat outrageous that some school districts are allowed
to make it difficult for outsiders to access their financial information.
Imagine if you are an average citizen trying to figure out how your local
schoo! district is spending your money and for what purpose. 1t is unlikely
that you would fully understand how the Texas Open Records requests work
and even less likely that you could afford to hire an attorney to force the
school district to comply with the request.

School districts are spending someone else’s (i.e. the taxpayers’) money.
It is their duty to make their financial data as easily accessible as possible
to their constituents.
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The structure of
school district annual
financial reports must
be revamped.

IIl. Potential solutions

Although the current system of financial reporting for Texas K-12 public
education is problematic, fixing it is not a Herculean task. As noted earlier.
school districts already regularly collect immense amounts of data. The
key challenge is synthesizing this data in a manner so that it is useful
information that would altow an average citizen to understand in detail how
his or her school district uses taxpayer dollars.

We would recommend that three steps be taken to fix the current system
of financial reporting:

A.

(i)

(ifi

(iv

{vi

~

R

The format and data included in the annual financial reports
published by each school district must be changed. School
districts should be required to disclose substantially more detailed
information on how they spend taxpayer funds. As part of this,

The line items in the summary pages of their annual financial
reports should be altered to reflect the specific type of expenditure
involved instead of just a general purpose such as “Instruction™:

Accompanying each of these line items should be a schedule with
numerous sub-line items that provide much greater detail as to
how and why the money was spent;

Annual financial reports should also include key school district
output metrics in terms of the numbers of students educated by
types of classes by grade;

An organization chart should also accompany the annual report that
would provide an overview of the structure of the schoo! district, a
list of teachers by school and the non-teaching professionals (by
position) who work in the school district;

Alist of all contracts with school district vendors and non-employees.
the amounts paid to each and the specific services and/or products
received should be included in a separate schedule of the annual
financial report; and

For those districts which share services with other school
districts and government agencies, their annual report shouid
be accompanied by disclosures which provide similar information
as described in (i), (ii), (i), (iv) and (v) above detailing what was
purchased and how the funds provided were used.

We have included in Appendix A detailed recommendations of what should
be incorporated into school district annual reports.

B. The coding currently used by Texas school districts with their

general ledgers and check registers should be modified. In lieu
of the current function and object codes should be coding which
ties individual expenditures into both the major line items of the
school’s annual report but also into its sub line items. Doing so
will create a clearer audit trail that, in turn, would allow a parent

18
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to more easily understand the specific purpose of an individual
expenditure if he or she wants to research the school district's
spending in greater detail. It will also make it easier to compare
how individual districts use their funding.

C. Texas school districts shouid be required to post their key
financial data (annual reports, general ledgers, check registers,
financial source data, contracts with outside vendors and with
senior district and school staff, etc.) for the trailing three years
on their websites. Virtually every school district already has a
website. It should not be controversial that they be required to
provide their financial data so that outsiders can easily access it.

Texas Education Accountability Project 19
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Fixing the current
system of financial
reporting is in the
best interests of both
property-poor and
wealthy districts.

IV. Conclusion

We began this study assuming that the financial data currently generated
by school districts could be used to help improve education in our State.
As we have described, what we found was both surprising and alarming.

Texas currently has a K-12 education system which consumes (according
to the Comptroller’s office) in excess 43% of Texas' general revenues and
in aggregate spent nearly $558 in the 2008-2009 school year. But no one
who does not work for any individual school district has any real idea of
exactly how that district spent its part of this money. Consequently, we
have no way to determine whether that money was used intelligently, much
less efficiently. Itis likewise impossible for someone to determine whether
what we currently spend money on are things that are essential to “the
diffusion of knowledge™ rather than optional or unnecessary.

Fixing the current system of financial reporting so as to create true financial
accountability should not be controversial for either the property-rich or
property-poor school districts. For the latter, they need to be able to clearly
demonstrate and quantify that they are using the funds they currently receive
in an efficient manner and that absent additional funding they will never be
able to properly educate their students. Otherwise, the only financial metric
that they can point to is aggregate dollars spent per student, something
that is very limited in describing the quality of education being provided.

More importantly, the Texas Supreme Court has already ruled that the
State’s constitution does not include a requirement of “equality of funding.”
Instead, “the constitutional standard of efficiency requires substantially
equivalent access to revenue only up to a point” and that individual school
districts can and must be able to take steps to “enrich” the education
of their students. Thus, although disparities between school districts in
the money spent per student on education is a factor that the Court will
consider when determining the constitutionality of a system for funding
public education, it is by far not the only factor.

On the other hand, the primary outcome to date for the property-rich schoo!
districts from this decades-long legal battle has been that large amounts of
money that they would have received otherwise have been transferred to
property-poor districts through Robin Hood and its successors. And there is
a real possibility that the in some future ruling the Court could accelerate
this trend.

Consequently. the wealthier districts likewise have a compelling interest to
find a way to address the constitutionality of the system that goes beyond
just dollars spent per student. They need to be able to frame the argument
from the context of what precisely is needed to be done 10 educate students
in a constitutional manner and what specific funding is required to provide
these services. However, the current system of financial accountability for
Texas public education does not produce the necessary information to
make this case.
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Creating a
consensus to
spend more money
on education is
predicated on
demonstrating that
current funding

is being used
intelligently and
efficiently

More lawsuits ahead

Regardiess of whether either the property-rich or property-poor districts are
willing to embrace real financial accountability, anyone worried about our
State’s system of public education has a compelling interest that these
changes be made. Without any useful information of how taxpayer funds
are used to educate students, the Legislature will be unable to devise a
system that is efficient, suitable and adequate and the courts likewise
will be unable to determine if it is constitutional. Thus, if and until the
current system of financial reporting is fixed, any future mechanisms for
funding public education in our State will remain in constant limbo, subject
to repeated legal challenges.

More importantly, our State has finite resources and it must aflocate them
across a wide set of priorities. Consequently, it will be quite difficult for any
elected official to build a consensus that we need to spend more money on
public education if there is no way of accurately and clearly demonstrating
that we are using the current dollars allocated to K-12 public education in
an intelligent manner.

Finally, beyond just the legal and political questions, the future economic
vibrancy of our state in no small way depends on having a well-educated
populace. in order to do this we have to find a way to get the maximum
benefit from the dollars spent on public education. But until we know
exactly how the money is being used, we will never be able to determine
what needs to be done to improve the system.
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The goal: Can an
average citizen
understand exactly
how a school district
uses taxpayer
dollars?

Appendix A. Recommended Changes to the Format
and Structure of School District Annual Financial
Reports

In thinking about how to best redesign the current reporting and disciosure
rutes which Texas school districts must follow, we at TEAP began with what
the Texas Education Agency (TEA) claims should be the standards that any
system of financial reporting should meet. More specifically, TEA's own
manual points to “accountability as the paramount objective of financial
reporting by state and local governments.” But to be accountable “financial
reporting should communicate adeguate information to user groups to
enable them to assess the performance” of the governmental entity such
as a school district. Moreover, the TEA argues that “financial reporting
is not an end in itself but is intended to provide information useful for
many purposes” that “helps to satisfy the needs of users who have limited
authority, ability, or resources to obtain information and who therefore rely
on the reports as an important source of information.”

In other words, any rational system of financial reporting for Texas school
districts should be designed so that it provides sufficient information to
allow its three primary constituencies — namely, the citizens of our State,
direct representatives of our citizens such as members of the Legislature
and oversight bodies and creditors of the school districts - to fully evaluate
the financial performance of these governmental entities.

However, we would propose an even simpler standard: An average citizen
should, after reading his or her school district’'s annual financial report,
have a clear understanding of exactly how it is spending taxpayer dollars.

Six structural changes to school district annual reports

With this in mind, we propose six changes to the school district annual
report format. First, the report should include a list of major spending
categories with titles tied to the specific type of expenditure (as opposed
to its general purpose) such as “Compensation Expenses,” “Teacher,
Administrator and Staff Professional Development,” “Costs Associated
with Oversight of the School District”, etc. In Exhibit 1 to this Appendix A,
we have provided our recommendations as what shoutd be included in the
major spending categories.

Second, each these major spending categories should be accompanied
by a separate schedule that has numerous sub-line items, each reflecting
a specific type of financial expenditure. For example the “Compensation
Expenses” line item should be broken into multiple sub-ine items ranging
from salaries paid to teachers solely for teaching to benefits for school
district support staff. Our recommended sub-line items for each major
spending category are also shown in Exhibit 1 to this Appendix A.

Third, every annual report should include an organizational chart and
narrative that allows outsiders to understand the operating structure of
the school district. The narrative should provide an overview of the number
of students per school by district, teachers by school, non-teaching
professionals by school, non-teaching support staff by schoo!, the number
of professional staff at the district level and the number of support staff at
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Annual financial
reports should include
an organizational
chart, lists of classes
taught and disclose
both agreements with
outside contractors
and other school
districts.

the district level. The organization chart should include a list of teachers
and administrators by position by school as well as a list of all of the
professional staff by position at the school district level.

Fourth, every school district should have separate disclosure pages in its
annual reportlisting every agreement with non-district employee contractors,
the expenditures involved, the specific services and/or products provided
to the district, when the contract was most recently awarded or renewed,
whether at the time of the most recent award or renewal it was competitively
bid and any and all political contributions made by the contractor to the
election campaigns of any school board members of the district.

Fifth, the annual financial report should include detaited lists of the core
outputs of the district — namely, the courses taught that year by grade;
the number of each taught; and the number of students who successfully
completed each. These classes should be divided by type, grade, and
category (i.e., core curriculum, college preparatory, advanced placement
courses, vocational, etc.). Additionally, this set of disclosures should
include how many students were tutored either individually or in small
groups outside of the normal school curriculum. Finally, the narrative should
provide detailed information on the performance of students in the schoo!
district on standardized tests.

Lastly, the annual financial reports of those schoo! districts which employ
shared services agreements with other school districts or governmental
agencies should include an additional set of disclosures. As part of this,
the entity providing these services shouid be required to provide the same
information (i.e., general categories of spending, accompanying schedules,
organizational chart, detailed description of outputs and all contracts with
outsiders, their cost and the services provided) that is included for the
district’s other expenditures.
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Exhibit 1 to Appendix A

Major Spending Categories

1. Compensation Expenses

2. Teacher, Administrator and Staff Professional Development Expenditures

3.  Expenditures for Equipment and Facilities Used Directly in Teaching Students and Associated
Maintenance Costs

4. Expenditures for Equipment and Acqguisition Not Used Directly in Teaching Students and Associated
Maintenance Costs

5.  Athietic Facility Acquisition and Maintenance Costs

6. Student Transportation and Healthcare Costs

7. Expenditures on School-Provided Meals

8. Purchases of Supplies and Materials Directly Used for Teaching Students

9. Purchases of Supplies and Materials Not Directly Used for Teaching Students

10. Costs Associated with Oversight of the School District

11. Services Provided By Outside Contractors

12. Expenditures on Athletics and Extracurricular Activities

13. Long-Term Funding Costs

14. Expenditures from Shared Services with Other School Districts and Governmental Agencies

15. Costs Resulting From Other Governmental Agencies

24 Texas Education Accountability Project
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Schedule A - Compensation Expenses

Specific disclosure line items:

1. Salaries paid to teachers for teaching classes. (This line item should exclude any compensation paid
to teachers for nonteaching activities -— e.g., coaching sports, supervising extracurricular activities,
etc. — any compensation for tutoring or examination preparatory classes, as well as any performance
bonuses.)

2. Benefits paid to teachers. (This line item should likewise exclude that portion of any benefits
paid to teachers for non-teaching activities including as well as any expenditure for professional
development.)

3. Salaries paid to teachers for tutoring students,

4. Salaries paid to teachers for examination preparatory classes.

5. Salaries paid to teaching assistants and teachers’ aides.

6. Benefits paid to teaching assistants and teachers’ aides.

7. Salaries paid to guidance counselors.

8. Benefits paid to guidance counselors.

9. Salaries paid to coaches of athletic teams.

10. Benefits paid to coaches of athletic teams.

11. Salaries paid to librarians.

12. Benefits paid to librarians.

13. Salaries paid to school nurses and health staff.

14. Benefits paid to school nurses and health staff.

15. Compensation paid to individuals for their work in student extra-curricular activities, not including
coaching athletic teams.

16. Salary paid to the District Superintendent.

17. Benefits paid to the District Superintendent.

18. Salaries paid to District Assistant Superintendents.

19. Benefits paid to District Assistant Superintendents.

20. Salaries paid to School Principals by individual.

21. Benefits paid to School Principals by individual.

22. Salaries paid to School Assistant Principals.
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23.

24.

25,

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42,

43.

44.

45,

46.

Schedule A - Compensation Expenses
(Continued)

Benefits paid to School Assistant Principals.

Salaries paid to Districtevel administrative staff.

Benefits paid to District-ievel administrative staff.

Salaries paid to School-level administrative staff.

Benefits paid to School-level administrative staff.

Salaries paid to District-level support (e.g., janitorial, security, etc.) staff.
Benefits paid to District-level support staff.

Salaries paid to School level support staff, not including any compensation to individuals for their
work in the preparation and delivery of school-provided meals to students.

Benefits paid to School-level support staff, not including any benefits provided to individuals for their
work in the preparation and delivery of school-provided meals to students.

Performance bonuses paid to teachers by individual.

Performance bonuses paid to teaching assistants and teachers’ aides by individual.
Performance bonuses paid to guidance counselors by individual.

Performance bonuses paid to coaches of athietic teams by individual.

Performance bonuses paid to librarians by individual.

Performance bonuses paid to school nurses and heaith staff by individual,

Performance bonuses paid to individuals for their work in non-athletic extra-curricular activities by
individual.

Performance bonuses paid to District Superintendent.

Performance bonuses paid to District Assistant Superintendents by individual.
Performance bonuses paid to School Principals by individual.

Performance bonuses paid to School Assistant Principals by individual.
Performance bonuses paid to District-level administrative staff by individual.
Performance bonuses paid to District-level support staff by individual.
Performance bonuses paid to School-level administrative staff by individual.

Performance bonuses paid to School-leve! support staff by individual.
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Schedule B - Teacher, Administrator and Staff Professional Development Expenditures

Specific disclosure line items:

1.

2.

10.

11.

12,

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Tuition and fees paid for teacher continuing education.

Travel costs associated with teacher continuing education.

Tuition and fees paid for teacher undergraduate and/or post-graduate education.
Travel costs associated with teacher undergraduate and/or post-graduate education.
Tuition and fees paid for teacher aide and teaching assistant continuing education.
Travel costs associated with teacher aide and teaching assistant continuing education.

Tuition and fees paid for teacher aide and teaching assistant undergraduate and/or post-graduate
education.

Travel costs associated with teacher aide and teaching assistant undergraduate and/or post-
graduate education.

Tuition and fees paid for guidance counselor continuing education.

Travel costs associated with guidance counselor continuing education.

Tuition and fees paid for guidance counselor undergraduate and/or post-graduate education.
Travel costs associated with guidance counselor undergraduate and/or post-graduate education.
Tuition and fees paid for athletic team coach professional development.

Travel costs associated with athletic team coach professional development.

Tuition and fees paid for librarian continuing education.

Travel costs associated with librarian continuing education.

Tuition and fees paid for librarian undergraduate and/or post-graduate education.

Travel costs associated with librarian undergraduate and/or post-graduate education.

Tuition and fees paid for nurse and heaith staff continuing education.

Travel costs associated with nurse and health staff continuing education.

Tuition and fees paid for nurse and health staff undergraduate and/or post-graduate education.
Travel costs associated with nurse and health staff undergraduate and/or post-graduate education.
Tuition and fees paid for staff for professional development related to extracurricular activities.

Trave!l costs associated for professional development related to extracurricular activities.
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Schedule B - Teacher, Administrator and Staff Professional Development Expenditures
(Continued)

25. Tuition and fees paid for District Superintendent continuing education.

26. Travel costs associated with District Superintendent continuing education.

27. Tuition and fees paid for District Superintendent undergraduate and/or post-graduate education.
28. Travel costs associated with District Superintendent undergraduate and/or post-graduate education.
29. Tuition and fees paid for Assistant Superintendent continuing education.

30. Travel costs associated with Assistant Superintendent continuing education.

31. Tuition and fees paid for District Assistant Superintendent undergraduate and/or post-graduate
education.

32. Travel costs associated with District Assistant Superintendent undergraduate and/or post-graduate
education.

33. Tuition and fees paid for School Principal continuing education.

34. Travel costs associated with School Principal continuing education.

35. Tuition and fees paid for School Principal undergraduate and/or post-graduate education.

36. Travel costs associated with School Principal undergraduate and/or post-graduate education.

37. Tuition and fees paid for School Assistant Principal continuing education.

38. Travel costs associated with School Assistant Principal continuing education.

39. Tuition and fees paid for School Assisfant Principal undergraduate and/or post-graduate education.

40. Travel costs associated with School Assistant Principal undergraduate and/or post-graduate
education.

41, Tuition and fees paid for District-level administrative staff continuing education.
42. Travel costs associated with District-level administrative staff continuing education.

43. Tuition and fees paid for District-level administrative staff undergraduate and/or post-graduate
education.

44. Travel costs associated with District-level administrative staff undergraduate and/or post-graduate
education.

45, Tuition and fees paid for School-level administrative staff continuing education.
46. Travel costs associated with School-level administrative staff continuing education.

47. Tuition and fees paid for School-level administrative staff undergraduate and/or post-graduate
education.
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48.

49.

50.

51.

52.

53.

54.

55.

56.

Schedule B - Teacher, Administrator and Staff Professional Development Expenditures
(Continued)

Travel costs associated with School-level administrative staff undergraduate and/or post-graduate
education.

Tuition and fees paid for District-level support staff continuing education.

Travel costs associated with District-level support staff continuing education.

Tuition and fees paid for District-level support staff undergraduate and/or post-graduate education.

Travel costs associated with District-level support staff undergraduate and/or post-graduate
education.

Tuition and fees paid for School-level support staff continuing education.

Travel costs associated with School-level support staff continuing education.

Tuition and fees paid for School-level support staff undergraduate and/or post-graduate education.

Travel costs associated with School-level support staff undergraduate and/or post-graduate
education.
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Schedule C — Expenditures for Equipment and Facilities Used Directly in Teaching and Associated
Maintenance Costs

Specific disclosure line items:

1. Purchases, leases, and/or licenses for computers and software used directly in teaching students.

2.  Expenditures (other than compensation for district employees) associated with computer hardware and
software maintenance and support used directly in teaching students.

3. Purchases and/or leases of audio visual equipment and software used directly in teaching students.

4. Expenditures (other than compensation for district employees) associated with audio visual equipment
and software maintenance and support used directly in teaching students.

5. Purchases and/or leases of other electronic equipment and software used directly in teaching
students.

6. Expenditures (other than compensation for district employees) associated with the maintenance and
support of other electronic equipment and software used directly in teaching students.

7. Purchases and/or leases of non-electronic classroom equipment.

8. Expenditures (other than compensation for district employees) associated with the maintenance and
support of non-electronic classroom equipment.

9. Purchases and/or leases of vehicles used in driver’'s education.

10. Expenditures (other than compensation for district employees) associated with the maintenance and
support of vehicles used in driver’s education.

11. Fuel costs associated with vehicles used in driver’'s education.
12. Purchases of band and orchestra instruments.

13. Expenditures (other than compensation for district employees) associated with the maintenance and
support of band and orchestra instruments.

14. Purchases of other band and orchestra equipment including uniforms.

15. Expenditures (other than compensation for district employees) associated with the maintenance and
support of band and orchestra equipment including uniforms.

16. Capital expenditures on classroom facilities.

17. Non-compensation expenditures associated with classroom maintenance and upkeep provided by
district employees.
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Schedule D - Expenditures for Equipment and Facilities Not Used Directly in Teaching Students and
Associated Maintenance Costs

Specific disclosure line items:

1. Purchases, leases, and/or licenses for computers and software not used directly in teaching
students.

2. Expenditures (other than compensation for district employees) associated with computer hardware and
software maintenance and support not used directly in teaching students.

3. Purchases and/or leases of audio visual equipment and software not used directly in teaching
students.

4.  Expenditures (other than compensation for district employees) associated with audio visual equipment
and software maintenance and support not used directly in teaching students.

5. Purchases and/or leases of other electronic equipment and software not used directly in teaching
students.

6. Expenditures (other than compensation for district employees) associated with the maintenance and
support of other electronic equipment and software not used directly in teaching students.

7. Purchases and/or leases of non-electronic equipment not directly used in teaching students.

8. Expenditures (other than compensation for district employees) associated with the maintenance and
support of non-electronic equipment not used directly in teaching students.

9. Purchases and/or leases of vehicles other than those used in driver’'s education or those used in
transporting students to and from school.

10. Expenditures (other than compensation for district employees) associated with the maintenance and
support of vehicles other than those used in driver's education and in transporting students to and
from schools.

11. Fuel costs associated with the use of vehicles other than those used in driver’s education and
transporting students to and from schools.

12. Capital expenditures on administrative facilities.
13. Capital expenditures on all other non-athletic facilities.

14. Non-compensation expenditures associated with administrative and all other non-athletic facility
maintenance and upkeep provided by district employees.
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Schedule E — Athletic Facility Acquisition and Maintenance Costs

Specific disclosure line_items:

1. Capital expenditures on athletic facilities by sport.

2. Non-compensation expenditures by sport associated with athletic facility maintenance and upkeep
provided by district employees.
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Schedule F — Student Transportation and Healthcare Costs

Specific disclosure line items:

1. Capital expenditures on vehicles used in transporting students to and from schools.

2. Non-compensation expenditures associated with maintenance of vehicles used in transporting students
to and from schools.

3. Fuel costs associated with transporting students to and from school.

4. Non-compensation expenditures associated with healthcare services provided to students.
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Schedule G — Expenditures on School-Provided Meals

Specific disclosure {ine items:

1. Salaries paid to individuals for their work in the preparation and delivery of school-provided meals to
students.

2. Benefits paid to individuals for their work in the preparation and delivery of school-provided meals to
students.

3.  Expenditures on food used in school-provided breakfast programs.

4.  Expenditures on food used in school-provided lunch programs.

5. Expenditures on food used in any school-provided meals other than breakfasts or lunches.

6. Costs from the acquisition of equipment used in the preparation of school-provided meals.

7. Expenditures on the maintenance and upkeep of equipment used in school-provided meals.
8. Costs from the acquisition of non-food supplies used in the preparation of school-provided meals.
9.  Number of students participating in school-provided breakfast program.

10. Number of meals served in school-provided breakfast program.

11. Number of students participating in schooi-provided iunch program.

12. Number of meals provided in school-provided lunch program.

13. Number of students participating in school-provided meals excluding lunches and breakfasts.

14. Number of meals served excluding breakfasts and lunches.

i
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Schedule H - Purchases of Supplies and Materials Directly Used for Teaching Students

Specific disclosure line jtems:

1.

2.

Expenditures on consumable classroom supplies and materials.
Expenditures on durable classroom supplies and materials.
Expenditures on textbooks.

Expenditures on electronic education materials used directly in teaching students.

Expenditures on other, non-electronic education materials used directly in teaching students.
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Schedule | - Purchases of Supplies and Materials Not Directly Used for Teaching Students

Specific disclosure line items:

1. Expenditures on consumable supplies and materials not directly used in teaching students.

2. Expenditures on durable supplies and materials not directly used in teaching students.

3. Expenditures on district-prepared publications.

4, Costs associated with operation, upkeep and maintenance of district website.
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Schedule J — Costs Associated with Oversight of the School District

Specific disclosure line items;

1.  School Board member travel for attendance at School Board meetings.

2. School Board member stipends for attendance at School Board meetings.

3.  Other costs of School Board meetings.

4.  School Board member travel for reasons other than attendance at School Board meetings.

5.  School Board member stipends for reasons other than attendance at School Board meetings.

6. School Board costs other than those directly occurring from participation in School Board meetings.

7. Expenditures on annual audit.

8. Outside accounting costs not directly tied to annual audit.

9. Expenditures on legal services provided to School Board.

10. Expenditures on legal services provided to District other than legal services provided to School
Board.

11. Expenditures associated with lobbying activities.

12. Expenditures associated with applications for grants.

13. Costs associated with liability insurance for School Board members,

14. Costs associated with liability insurance for school district and its empioyees.

15. Non-compensation costs associated with preparation and submission of required data to the Texas
Education Agency.
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Schedule K - Services Provided by Outside Contractors

Specific disclosure line items:

1. List of all agreements with outside service providers.

2. Expenditures associated with each contractor by each agreement.

3. Specific services provided by each contractor by each agreement.

4. Date by agreement of most recent award or renewal.

5. Whether each agreement was competitively bid at its most recent award or renewal.

6. List by contractor of all political contributions made to any school board members of the district.
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Schedule L — Expenditures on Athletics and Extracurricular Activities

Specific disclosure line items:

1.  Expenditures (excluding compensation for district employees and capital expenditures for facilities and
maintenance) for athletics, by sport.

2. Expenditures (excluding compensation for district employees and capital expenditures for facilities and
maintenance) for non-athietic extracurricular activities, by activity.
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Schedule M - Long-Term Funding Costs

Specific disclosure line items:

1.

2.

Interest on long-term debt associated with classroom facilities.
Interest on long-term debt associated with non-classroom facilities.

Interest on long-term debt associated with athletic facilities.

Interest on long-term debt associated with facilities for non-athletic extracurricutar activities.
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Schedule N - Expenditures from Shared Services with Other School Districts and Governmental
Agencies

Specific disclosure line items:

1. List of all services provided to the District as part of shared service agreement.
2. Expenditures for each individual shared services agreement.

3. Accompanying annual report for each entity providing shared services. At a minimum each report
should include similar disclosure to that of school districts including general categories of spending,
accompanying schedules, organizational chart, detailed description of outputs and all contracts with
outsiders, their cost and the services provided.
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Schedule O - Costs Resulting from Other Governmental Agencies

Specific disclosure line items:

1. List all payments made to other governmental agencies by agency.

2.  Purpose of each expenditure.
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Follow the Child

o —— S—

By GROVER J. WHITEHURST

Washington is at a crossroads on K-12 education
policy. Policymakers can 1) continue down the path
of top-down accountability; 2) devolve power to states
and districts, thereby returning to the status quo of the
mid-1990s; or 3) rethink the fundamentals, do some-
thing different, and empower parental choice.

The federal government’s involvement in K-12 education has accelerated
through the Clinton, Bush, and Obama administrations. The best evidence indi-
cates that this substantially heightened federal role has had only modest impact
on student achievement, far short of what had been hoped. It might be that fur-
ther centralization would yield more benefits, but it is doubtful that more federal
control is politically possible, and, in any case, any additional yield is uncertain.

The second option—devolving recently accumulated federal power to the
states—underlies recent reauthorization proposals for the Elementary and Sec-
ondary Education Act (ESEA) that allow each state to establish its own account-
ability system and that require teeth only for the very lowest-performing schools.
It is unclear to us how releasing states and school districts from federal account-
ability and granting them maximum flexibility is anything more than a return to
the status quo. It is the regrettable consequence of that approach that motivated
increased federal involvement in the first place.

How the federal government
can achieve equity

The Koret Task Force at the Hoover Institution (see sidebar, page 16), of which
I am a member, believes that an evolved form of the ESEA that retains rigorous
accountability is preferable to returning control of public schooling to local public-
school monopolies and states, which will fall into old habits all too quickly. But we
believe that the best interests of the nation require something other than either a
return to the happy days of local school governance or evolutionary improvements
to the type of top-down accountability found in No Child Left Behind.

We need a fundamentally new approach.
We propose to reform the nation’s schools on the basis of two principles that
have served the nation exceedingly well throughout its history: federalism
and choice. The federal structure of our government offers an opportunity
to specify the role of Washington strategically, to leverage what it clearly can
do best, while allocating to states and locales what they are best suited to do.
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Our particular view of federalism is disciplined by the
laws of economics and empirical experience, a perspective
known as fiscal federalism. The second organizing prin-
ciple is choice. Much has been written and studied regard-
ing choice in education—on charter schools, vouchers,
choice among district schools, and much more—but the
idea, so powerful in our economy and in other enterprises,
including higher education, has rarely been examined

on schools. We propose instead to create real competition
for students and the public funding that accompanies them
among the providers of K-12 education services. Consider-
able research indicates that schools respond to competitive
pressure. In a systematic review of 41 empirical studies on
this topic through 2002, Columbia University researchers
Clive Belfield and Henry Levin found that “a sizable major-
ity report beneficial effects of competition.”

Funding must follow students and be weighted to
compensate for the extra costs associated with high-need
students if schools are to compete for students and
if parents are to have real choice.

in the context of federalism and the appropriate roles of
Washington and lower levels of government.

A New Framework

What is fiscal federalism? Fiscal federalism argues that gov-
ernment services are most efficiently delivered if provided
closest to the taxpayers or consumers receiving them, and
that competition among local governments for residents and
taxpayers will improve those services. In the context of public
education, the challenge is to identify the areas of constraint
for local providers of education services, determine which
can be best addressed by state government, and assign the
remainder to Washington.

But there is a fundamental flaw in fiscal federalism the-
ory as it applies to education: the ability of taxpaying par-
ents of school-age children to vote with their feet (leave
school districts with which they are dissatisfied) is severely
constrained for the low-income populations that are most
likely to find themselves served by low-performing schools.
This lack of geographical mobility for large segments of
the population undermines the competitive pressure that
low-performing schools and school districts would other-
wise expect to face. This leaves those districts vulnerable to
the interests of whoever is powerful at the local level, more
often than not organizations that represent teachers who are
employed by school districts, rather than to the influence of
parents and taxpayers.

One way to correct the strong tendency of local school
bureaucracies to cater more to adult than student interests is
to intervene from above, the course of action taken by Wash-
ington over the last 15 years. We argue that this has been only
weakly effective while imposing a heavy regulatory burden

In our proposal, funding must follow students and be
weighted to compensate for the extra costs associated with
high-need students if schools are to compete for students
and if parents are to have real choice. Parents must have
the widest possible choice of schools for their children and
be armed with good information on the performance of
schools. Informed choice that is accompanied by finan-
cial consequences for schools will create a marketplace for
schooling that will evolve toward greater responsiveness to
what parents want, will be more innovative, and will become
more productive.

A Role for Washington
The federal government currently funds a wide range of K-12
education initiatives (see Table 1). The task force has identified
just four functions that are essential to its role in education:
creating and disseminating information on school perfor-
mance in each classroom and program effectiveness, including
information on individual student performance; enforcing
civil rights laws; providing financial support to high-need
students; and enhancing competition among providers.
Information: The provision of information on the condi-
tion of education and on the results of education research
is primarily a public service. In such situations, a serious
free-rider problem exists: because it is impossible to prevent
a class of consumers who have not paid for the information
from consuming it, far too little evidence will be produced
if it is not supported by an organization with the entire
nation’s interests at heart. The free-rider problem is one rea-
son that state and local authorities cannot be entrusted with
the task of knowledge production. Furthermore, evidence
does not merely need to be produced; it needs to be based
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Where the Federal Dollars Go (table 1)

Most of the money allocated for K-12 education goes for compensatory and special education, but minor programs also
absorb many millions.

U.S. Department of Education K-12 Expenditures, 2010

Program * (In Millions)
Office of Elementary and Secondary Education State Fiscal Stabilization Fund, Recovery Act

(included funding for Race to the Top and the Investing in Innovation Fund) t $48,408
College and Career Ready Students (Compensatory Education) 14,492
Special Education State Grants (Special Education) 12,319
Special Education, Recovery Act t 1,447
Compensatory Education for the Disadvantaged, Recovery Act t 9,948
Excellent Instructional Teams 3,505
Impact Aid 1,276
21st Century Community Learning Centers 1,166
English Learner Education 750
School Improvement Programs, Recovery Act t 595
School Turnaround Grants 546
Title | State Agency Programs 445
Effective Teaching and Learning: Literacy 413
Assessing Achievement 41
Expanding Educational Options 409
Successful, Safe, and Healthy Students 365
Special Education National Activities (Special Education) 268
Effective Teaching and Learning for a Well-Rounded Education 226
Effective Teaching and Learning: Science, Technology, Engineering, and Mathematics 181
Rural Education 175
Indian Student Education 127
Fund for the Improvement of Education 126
College Pathways and Accelerated Learning 103
Magnet Schools Assistance 100
Educational Technology State Grants 100
Impact Aid, Recovery Act t 81
Homeless Children and Youth Education 65
Innovation and Improvement, Recovery Act t 62
Comprehensive Centers 56
Native Hawaiian Student Education 34
Alaska Native Student Education 33
Supplemental Education Grants 18
Troops-To-Teachers 14
Promise Neighborhoods 10
Training and Advisory Services (Title IV, Civil Rights Act) 7
Women's Educational Equity 2

* While the Department of Education administers programs in addition to those listed in the table above, this table attempts to capture only those programs
targeted at K-12 education.

1 These items were funded under the American Recovery and Reinvestment Act of 2009; this funding was to be spent over more than just the 2010 fiscal year.

Sources: http://www2.ed.gov/about/overview/budget/budget11/summary/edlite-section3a.html; http://www.recovery.gov/Transparency/fundingoverview/Pages/contractsgrantsloans-details.aspx#Education
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on high-quality data. Gathering and auditing data are almost
pure public services. Thus, it is easy to justify federal support
for research, data gathering, and dissemination of informa-
tion. Without valid information on the performance of stu-
dents at each school relative to that of their peers across the
country, the entire education enterprise flies blind, leaving
parents, teachers, school managers, and policymakers with
nothing more than intuition and consensus as the basis for
making decisions.

Civil Rights: When state and local actions in education
are discriminatory, the federal government should step in to
enforce civil rights laws. Acts of unjust discrimination, such
as those that would deny a student an educational experience
for which the student is qualified based solely on race, gen-
der, disability, or other protected status, are costly to society.
Students who fail to be educated may need cash transfers as
adults; they might take up crime or engage in other antisocial
behaviors. Owing to mobility and society-wide redistribution,
we all suffer in these cases. Thus, the federal government, and
not merely state and local governments, has an obligation to
curb discrimination.

Compensatory Funding: Regardless of whether the under-
lying cause is disability, lack of English proficiency, or pov-
erty, high-need students are more expensive to educate than
other students. Failure to provide additional resources can
provide an incentive for other students to move to another
school if they are able. The burden that the high-need stu-
dent produces will thus be disproportionately borne by those
who are too immobile to avoid it, most likely other high-need
students. The federal government can counteract these ineq-
uities through cash transfers. The difficulty is figuring out
the right financial supplement and the best mechanism for
distributing it.

Title I of the ESEA and the Individuals with Disabilities
Education Act (IDEA) are designed to disburse funds to states
and school districts for the education of high-need students.
Rather than the complicated federal schemes under which
funds are currently disbursed to districts, funds should be
attached to the student. Individual schools would receive fed-
eral funds based on student counts, with a weighting formula
to adjust for factors such as the increased burden of educat-
ing high-need students and for regional differences in costs.
Sometimes called “backpack funding,” weighted funding that
follows the student has been shown to direct proportionally
more funds to schools that serve needy students than tradi-
tional distribution schemes.

Choice and Competition: The federal government can
and should restrict education monopolies and support
school choice for parents and students. The current system,
which relies on residential mobility to drive school districts
to improve education services, does not work well enough
to improve education outcomes or to ensure equity. Such a

system consigns the poor and immobile to inferior schools
and leaves the control of schools in the hands of those
who benefit most from the status quo. The simple feature
of eliminating a default school assignment by the school
district—thus requiring every parent to engage in school
choice—eliminates socioeconomic differences in the likeli-
hood that parents will shop for schools. Further, if parents
could exercise school choice through web-based portals that
highlight the important variables of school performance,
socioeconomic differences in knowledge could be muted.
Here, again, the federal government has a role to play, for
example, by funding open competitions for designers and
implementers of school-choice portals.

Market-based competition cannot prevail in public edu-
cation unless the consumers of public education can choose
where to be schooled. We propose that as a condition of the
receipt of federal funds to support the education of individual
students, schools be required to participate in an open enroll-
ment process conducted by a state-sanctioned authority. Such
a process would maximize the matches between school and
student preferences. Unified open-enrollment systems that
encompass as many choices as possible from the regular pub-
lic, charter, private, and virtual school universes are essential
to the expansion of choice and competition in K-12 educa-
tion. These systems have to be designed so that all schools
have the same time frame for applications and admission
decisions, and so that they cannot be gamed by either schools
or applying families.

The federal government has a legitimate role in overseeing
the marketplace for schooling, including the architecture of
parental choice systems. It is in the interest of society that the
concentration of high-need students not increase in particu-
lar schools. Choice systems have to be carefully and explicitly
designed to avoid students being sorted by race, economic
background, and other conditions. Several options exist for
ensuring that schools cannot discriminate against groups of
students, including a lottery system (currently required in
federal regulations for start-up charter schools), controlled
choice (in which algorithms are used to maintain balanced
enrollment), and a financial or fee supplement attached to
students in protected classes.

Charter Schools

To ensure a supply of schools from which families may
choose, states should establish a system for authorizing char-
ter schools that enables the charter sector to expand to meet
demand; that provides funding under the same weighted for-
mula that applies to all other publicly supported schools; and
that offers charter schools access to capital commensurate
with district school funding. Where there are charter schools,
they are frequently the only alternative to regular public
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schools for low- and moderate-income families. Relative to
statewide averages, charter schools tend to attract a dispro-
portionate number of students eligible for free or reduced-
price lunch as well as minority students, especially African
Americans. Initial test scores of students at charter schools
are usually well below those of the average public-school
student in the state in which the charter school is located.

Research on the effectiveness of charter schools in raising
student achievement presents a mixed picture. In general,
charter schools that serve low-income and minority students
in urban areas are doing a better job than their traditional
public-school counterparts in raising student achievement,
whereas that is not true of charter schools in suburban areas.
Charter schools do require careful oversight through appro-
priately funded authorizing bodies, equitable funding via
a backpack model, and the opportunity to grow based on
their ability to attract students. Fulfilling the latter condition
means that states that do not allow charter schools, or that
arbitrarily cap their growth, or that turn their authorization
over to the very school districts with which charters compete
should reform their practices. The Obama administration
included these conditions in Race to the Top. They should
be incorporated into the reauthorization of ESEA.

that such schools are allowed to operate at all, they typi-
cally do so in the context of charter school laws. These laws
include conditions such as a minimum number of hours of
daily instruction that do not make sense for courses that are
delivered over the Internet, can be taken at a student’s own
pace, and frequently define completion in terms of mastery
rather than seat time. Further, there is currently no provi-
sion in any state’s laws or at the federal level for students to
attend cybercharter schools that are out of state in the sense
of having no physical place of business within a state. States
and school districts should be prohibited from establishing
policies that unreasonably interfere with the provision of
education services by out-of-state or out-of-district provid-
ers, including online charter schools and distance learning
providers. They should, instead, make enrollment in such
schools readily available.

The federal government has a long history of promoting
interstate markets through its authority under the U.S. Con-
stitution’s commerce clause. As the judicial interpretation
of the commerce clause has evolved over time, it has come
to include the federal authority to nullify state or municipal
laws whose object is local economic protectionism (the so-
called dormant or hidden commerce clause). The dormant

States and school districts should be prohibited from
establishing policies that unreasonably interfere with the provision
of education services by out-of-state or out-of-district providers,
including online charter schools and distance learning providers.

Cybercharters and Other Choice Schools
Bringing the provision of K-12 education services into the
21st century by unfettering technology as a delivery mecha-
nism will substantially enhance competition and productiv-
ity. Unfortunately, virtual courseware and distance learning
providers often must make their sales to school districts rather
than to individuals. School districts are likely to be reluctant
customers because their operations are disrupted by distance
learning. The result is that market demand is suppressed and
investment in new technologies for K-12 education curtailed.
Much of the anticompetitive force of local school dis-
tricts is exercised through requirements that link publicly
supported education services to geographical constraints.
A leading example is restrictions on cybercharter schools,
i.e., schools that offer most or all of their instructional pro-
grams over the Internet and do not have brick-and-mortar
physical locations where students assemble. To the extent

commerce clause could be applied to the provision of educa-
tion services through the Internet, that is, the federal govern-
ment could take legal action or support legal claims against
states and local school districts that restrict or prohibit access
to Internet-based education services that are provided out-
side district or state borders.

In cybereducation, as in many areas of school adminis-
tration and performance, it is useful to compare K-12 with
postsecondary education. In 2006, the most recent year for
which national data are available, postsecondary institutions
reported more than 12 million separate distance-learning
course enrollments. Two-thirds of all postsecondary institu-
tions offered distance learning courses, and there were more
than 11,000 individual programs of study that could be com-
pleted entirely online. The contrasts with K-12 education
are stark; there were only about 1 million distance-learning
enrollments in K-12 in 2007.
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Cybereducation for postsecondary students is a national
rather than a local marketplace. A student can take a distance
learning course from the University of Arizona, and the course
credit can apply to graduation requirements at a large number
of colleges and universities, without geographical restrictions.
Further, if the student has qualified for federal student grants
or loans, those are attached to the student, i.e., backpacked.
The federal government is indifferent to distance learning
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versus place-based learning and to geographical boundaries
in the provision of financial aid to high-need postsecond-
ary students, whereas in K-12, that aid is funneled through
local public-service monopolies that hold captive the stu-
dents in their geographical catchment area. The federal
government also recognizes regional and national accred-
iting bodies for higher education institutions. By simply
shifting its policies on K-12 education to match those it
has adopted for postsecondary education, the federal gov-
ernment could provide to parents something nearly every
parent wants—the right and opportunity to choose where
their child is schooled—and create a powerful engine for
innovation and productivity.

Although the promise and potential of parental choice is
nowhere more evident than in the realm of technology, the
arguments for allowing students ready access to cyberschools
extend to interdistrict school choice, charter schools, private
schools, and vouchers as well. When combined with the avail-
ability of good information on school performance to parents
and backpack funding, these options could create a dramati-
cally different landscape for schooling than is currently avail-
able in the United States.

Moving Forward
The approach we recommend places the federal government
in a central role in providing information and compensatory
funding and in promoting a competitive and information-
rich marketplace for education services. Mechanisms we
espouse, such as student-based funding, open enrollment
systems, charter schools, and virtual education, are having
some success in breaking open the current system, but they
require very special circumstances at the state and local
level. We understand that our proposals, if adopted, would
represent a fundamental shift in the federal government’s
role in K-12 education. An attempt to reauthorize ESEA,
IDEA, and Head Start to conform to our recommendations
may well fail, in part because what we propose will appeal
more to some states than to others. There is nothing wrong
with such differences. Indeed, the federalism we espouse is
built on the advantage that is conferred to citizens by hav-
ing government policies and services determined as close to
home as possible. There is a legislative way forward consis-
tent with our proposal and federalism, one with a rich leg-
islative history and experience of success at the federal level:
Let states opt out of the statutory and regulatory require-
ments of ESEA, IDEA, Head Start, and other relevant federal
laws in exchange for creating a marketplace of informed
choice and competition. Some states will find throwing off
the federal yoke in exchange for providing maximum educa-
tion choice for their citizens politically attractive and viable.
Those states can serve as the laboratory for the proposals we
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Let states opt out of the statutory and requlatory
requirements of ESEA, IDEA, Head Start, and other relevant
federal laws in exchange for creating a marketplace
of informed choice and comeetition.

have put forward. If these initiatives fail to advance student
achievement, social equity, and education productivity,
and if they lose the support of a state’s electorate, they will
be abandoned, and the state will return to the federal fold.
If, instead, some states experience the success we think is
likely, other states would find the risk of coming onboard
manageable and, we think, face escalating demand from
their citizens.

The education system clearly has vast consequences for
this nation’s economy, society, and world leadership. The
federal government has a crucial role to play in protect-

ing and promoting precisely those national interests that
lower levels of government cannot. We believe the most
promising approach is to move decisionmaking closer
to the consumers of K-12 public education by unleash-
ing pent-up demand and empowering parents to choose
schools for their children.

Grover J. "Russ” Whitehurst is a member of the Koret Task
Force on K-12 Education and director of the Brown Center
on Education Policy at the Brookings Institution.
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