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STATEMENT OF THE CASE 

Nature of 
the Case: 

This is a case in which multiple school districts, their taxpayers, 
charter schools, parents and students, and businesses sued the State, 
seeking declarations that various aspects of the public education 
system are unconstitutional and requesting injunctive relief. The 
parties asserted differing theories as to why the system is 
unconstitutional. Though the theories varied, the school districts 
alleged that school financing is unconstitutional because the funding 
is inadequate, unsuitable, and inequitable, and that the scheme 
effectively imposes a statewide property tax in violation of the 
Texas Constitution. The Taxpayer Coalition further argued 
“taxpayer inequity.” The Charter Schools argued financial 
inadequacy, particularly as related to facilities funding for charter 
schools, and claimed equal protection violations. The Efficiency 
Intervenors argued that the public education system as structured is 
qualitatively inefficient because it does not provide for the general 
diffusion of knowledge with little waste. 

Trial Court: Beginning in October 2012, the trial court conducted a lengthy trial 
in which all parties offered extensive evidence. At the end of trial, in 
February 2013, the court orally announced a ruling from the bench, 
but did not enter a written final judgment. In light of the 
Legislature’s 2013 amendments to portions of the Education Code, 
the school districts asked and the court agreed to reopen the 
evidence. A second lengthy trial was conducted in January 2014.  

Trial Court 
Disposition: 

On August 28, 2014, the trial court ruled in favor of all school 
districts on their state property tax, suitability, and adequacy claims. 
The court ruled in favor of the Taxpayer Coalition, Fort Bend ISD, 
and Edgewood ISD on their quantitative efficiency claims. The 
court ruled against the Taxpayer Coalition on its taxpayer equity 
claim. The court denied the Charter Schools’ request for declaratory 
relief related to all their claims except their adequacy claim. And the 
court ruled against the Efficiency Intervenors on all of their claims.  

Appellate 
Court: 

All parties filed direct appeals to this Court. The Court noted 
probable jurisdiction over the appeal. 
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STATEMENT OF JURISDICTION 

This is a direct appeal of the trial court’s judgment in a case in which 

multiple parties challenged the constitutionality of the Texas School System. On 

January 23, 2015, this Court noted probable jurisdiction over all of the parties’—

including the Efficiency Intervenors’—direct appeals. See TEX. R. APP. P. 57. 
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ISSUES PRESENTED 

ISSUE ONE: Because the Texas School System fails to provide an efficient 
system of public free schools providing for the general diffusion of knowledge, 
it is unconstitutional.  

ISSUE TWO: Because the Texas School System does not collect data on and 
has not determined the cost of educating a child, the System lacks financial 
accountability. It fails to show any dollar spent produces any educational 
result. The System therefore fails to provide an efficient system of public free 
schools for the general diffusion of knowledge and is unconstitutional. 

ISSUE THREE: Because the Efficiency Intervenors prevailed or, 
alternatively, significantly contributed to the trial court’s analysis of the 
constitutional efficiency of the Texas School System, the trial court abused its 
discretion in refusing to award them attorney’s fees. 
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INTRODUCTION 

The Texas Legislature has the duty “to establish and make suitable provision 

for the support and maintenance of an efficient system of public free schools” for 

the “general diffusion of knowledge,” “essential to the preservation of the liberties 

and rights of the people.” TEX. CONST. art. VII, § 1. To meet this duty, the 

Legislature has created a system of school districts for delivery of the general 

diffusion of knowledge. As currently structured the Texas School System (“the 

System”) —a centrally controlled system riddled with state-imposed mandates—

fails this constitutional mandate.2  

This Court has consistently said that the term “efficient,” in the context of 

assessing whether the System meets constitutionally required standards, means 

productive of results with little waste.3 There can be no serious dispute that the 

System is constitutionally inefficient. The Court need look only so far as the 

history of Texas school finance litigation. Routinely, the System, via the school 

2 For ease of reference, in its brief the Efficiency Intervenors refer to the parties in the short form 
as stated in pages ii-v in the Identity of Parties and Counsel section. 
3 As stated in Edgewood Indep. Sch. Dist. v. Kirby (Edgewood I), “‘efficient’ conveys the 
meaning of effective or productive of results and connotes the use of resources so as to produce 
results with little waste; this meaning does not appear to have changed over time.” 777 S.W.2d 
391, 395 (Tex. 1989).  
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districts, essentially sues itself over the amount and allocation of its funding.4 And 

economists uniformly decry litigation costs as unproductive. Texas’s entire tort-

reform movement is predicated on this economic principle that litigation costs are 

unproductive. In addition, school finance litigation routinely requires Texas 

taxpayers to double-pay millions in legal fees (paying both the State lawyers and 

school district lawyers)—and as between these groups, the trial court’s award of 

attorney’s fees only substitutes charges against one bucket of tax revenue for 

charges against another bucket of tax revenue. It is with no sense of irony that one 

of the school district lawyers opened the trial with the statement: “I’m sorry we 

have to be back here, but I think this is, for whatever reason, a necessary part of the 

process in Texas.”5  

Yet history shows these lawsuits never once litigated the foundational cause 

of Texas’s broken System—the structural inefficiency of the System (what this 

Court has previously referred to as “qualitative efficiency,”6 as opposed to 

4 These cases are: Edgewood Indep. Sch. Dist. v. Kirby (Edgewood I), 777 S.W.2d 391 (Tex. 
1989); Edgewood Indep. Sch. Dist. v. Kirby (Edgewood II), 804 S.W.2d 491 (Tex. 1991); 
Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist. (Edgewood III), 826 
S.W.2d 489 (Tex. 1992); Edgewood Indep. Sch. Dist. v. Meno (Edgewood IV), 917 S.W.2d 717 
(Tex. 1995); W. Orange-Cove Consol. Indep. Sch. Dist. v. Alanis (W. Orange-Cove I), 107 
S.W.3d 558 (Tex. 2003); Neely v. W. Orange-Cove Indep. Sch. Dist. (W. Orange-Cove II), 176 
S.W.3d 746 (Tex. 2005). 
5 2RR423. 
6 Throughout this draft, the Efficiency Intervenors use the terms “qualitative efficiency” and 
“structural efficiency” interchangeably. As the Court has previously explained, these terms refer 
to the broader structural design and statutory controls of the Texas School System rather than 
just to the financial component of the system. W. Orange-Cove II, 176 S.W.3d at 753; Edgewood 
IV, 917 S.W.2d at 729.     
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“financial efficiency”). The System has only fought itself over amount and 

allocation of taxpayer dollars. And to this day, and despite taxpayers being called 

on to put tens of billions of dollars more into the System, virtually no educational 

improvement has occurred. 

This is because, as this Court has emphasized again and again, lack of 

efficiency is not just a problem of underfunding or financial misallocation. It is 

instead a problem with the System’s fundamental structure. And the Court has 

invited a challenge to this structural inefficiency.7 The Efficiency Intervenors 

accept the Court’s invitation. 

Efficiency Intervenors are Texas parents, school-age children, and 

employers represented by the Texas Association of Business. They are Texas’s 

educational consumers. These educational consumers represent the parties with the 

constitutional “right” to receive a general diffusion of knowledge (unlike school 

districts, which have instead a constitutional obligation to provide for the general 

diffusion of knowledge). While the school district parties only attack the System’s 

funding amount and allocation, the Efficiency Intervenors attack not only the 

7 In Edgewood III, for example, the Court stated: “We are constrained by the arguments raised by 
the parties to address only issues of school finance. We have not been called upon to consider, 
for example, the improvements in education, which could be realized by eliminating gross 
wastes in the bureaucratic administration of the system.” 826 S.W.2d at 524. 
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funding formulae that contribute to constitutional inefficiency, but also attack the 

System’s constitutionally inefficient structure as a whole.8 

The parties sharply disagreed at trial whether public education funding and 

financial allocations impair constitutional efficiency, but both the State and school 

districts must concede that the System’s current structure encourages litigation, 

substantially wastes taxpayer dollars, and to the main point, is not productive of 

results with little waste. The Efficiency Intervenors conclusively proved at trial 

that it is the very structure of the System that causes constitutional inefficiency 

such that the System fails to provide for the general diffusion of knowledge. 

Specifically, it is the System’s bureaucratic, monopolized statutory scheme, riddled 

with state-imposed mandates, unnecessary and unproductive labor laws, arbitrary 

and outdated formulas, and excessive regulations that imposes waste and impairs 

8 This Court explained in Edgewood IV that “[w]hile we considered the financial component of 
efficiency to be implicit in the Constitution's mandate, the qualitative component is explicit.” 
917 S.W.2d at 729 (emphasis added). Edgewood IV also drew the critical distinction between 
equity and efficiency:  

The district court viewed efficiency as synonymous with equity, meaning that 
districts must have substantially equal revenue for substantially equal tax effort at 
all levels of funding. This interpretation ignores our holding in Edgewood II that 
unequalized local supplementation is not constitutionally prohibited. The effect of 
this “equity at all levels” theory of efficiency is to “level-down” the quality of our 
public school system, a consequence which is universally regarded as undesirable 
from an educational perspective. Under this theory, it would be constitutional for 
the Legislature to limit all districts to a funding level of $500 per student as long 
as there was equal access to this $500 per student, even if $3500 per student were 
required for a general diffusion of knowledge. Neither the Constitution nor our 
previous Edgewood decisions warrant such an interpretation. Rather, the question 
before us is whether the financing system established by Senate Bill 7 meets the 
financial and qualitative standards of article VII, section 1. 

Id. at 730. 
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the System’s ability to produce a general diffusion of knowledge. The problem is 

structural, not just funding and allocation.  

Despite the fact that the evidence proved the System is constitutionally 

inefficient because it is highly wasteful and unproductive of educational results, 

and despite that the trial court’s findings of fact and conclusions of law support the 

Efficiency Intervenors’ claims, the trial court rendered judgment against them. The 

court reasoned that the relief the Efficiency Intervenors requested is akin to a 

political question rather than a request for constitutional relief. In stark contrast, 

the trial court rendered judgment for the School District plaintiffs and Charter 

School intervenors on most of their funding claims. The trial court apparently 

believes the System’s financial litigation is of constitutional concern to the courts, 

but the education consumers’ litigation over the structural inefficiency of the 

System is only for the politicians. The trial court erred: this Court has made clear it 

is proper for the judiciary to decide issues of qualitative efficiency. 

But even if the Court ultimately disagrees that the System is unconstitutional 

because it is qualitatively inefficient, the Court may still bring order to the cycle of 

fruitless litigation over funding by requiring school district litigants to do the 

obvious: offer some evidence demonstrating that it is because of funding 

inadequacy that the System is unable to produce the general diffusion of 

knowledge with little waste. In other words, school districts should be required to 

tie any particular dollar of expense to student achievement. But currently, one 

5 



significant cause of the System’s inability to provide for the general diffusion of 

knowledge is that it has neither studied nor determined the cost to educate a child. 

Though asked, no district superintendent, state employee, or expert could answer 

the question: “How much money does it take to educate a child?” And the 

evidence showed that irrespective of the level of funding, some schools produced 

good educational results while other schools failed. It is remarkable that within the 

same school districts, there is great disparity of funding between schools, yet there 

are still below-average funded schools that produced good educational results and 

above-average funded schools that failed to produce good educational results. This 

information has been and continues to be uncollected because the State does not 

want to know that number for fear the cost of education is greater than the amount 

provided, and the school districts do not want to know that number for fear the cost 

of education is less than the local level demands. 

The Efficiency Intervenors request the Court conclude:  

(1) The System is unconstitutional because it fails to provide an efficient 
system of public free schools for the general diffusion of knowledge. 
The System is not productive of results with little waste. 

(2) The System is unconstitutional because it encourages self-litigation to 
reallocate funding and it fails to tie any funding to any educational 
results. This failure imposes unproductive costs, and thus fails to 
provide an efficient system of public free schools for the general 
diffusion of knowledge. 

6 



(3) The Efficiency Intervenors are prevailing parties or, alternatively, they 
significantly contributed to the analysis of Texas’s constitutional 
command for an efficient system of public free schools for the general 
diffusion of knowledge. The trial court abused its discretion by 
refusing to award their reasonable and necessary attorney’s fees 
proven at trial. 

STATEMENT OF FACTS 

Texas courts have become accustomed to a peculiar tradition: as a matter of 

course, the System essentially sues itself every few years for more, and 

reallocation of, money.9 Such is this case.10 While some school districts 

complained about an inequitable distribution of funds, all of the school districts 

complained they did not have enough money to meet the System’s standards for 

student testing and graduation that had been heightened by the Texas Legislature 

during the 2011 Legislative session.11 

The Efficiency Intervenors intervened, also challenging the constitutionality 

of the System, but not predicated on a demand for, or reallocation of, money. The 

Efficiency Intervenors contend the unconstitutionality of the System is tied not to 

just a funding problem, but to the System’s structure.12 It is funded through 

arbitrary and outdated funding formulas (in particular the cost of education index 

9 See Footnote 4. 
10 Though charter schools intervened and other groups, ostensibly composed of school districts, 
taxpayers, and some parents, sued as plaintiffs, none asserted any claims other than a demand for 
more money and reallocation of funding. Because these parties’ complaints are essentially 
aligned with the school districts’ claims, the Efficiency Intervenors address the school districts’ 
claims.  
11 1CR5, 1CR26, 1CR48, 1CR69. 
12 1CR119. 
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(CEI) and it is riddled with statutory and regulatory mandates that hinder the 

System’s ability to produce educational results with little waste.13 Among other 

things, the System establishes school districts as near monopolies, which by nature 

are inefficient. It imposes employment regulatory burdens that discourage firing 

bad teachers and hiring and retaining better teachers. And it imposes a statutory 

cap on the number of charter schools, which provide both competition for, and an 

economical alternative to, the System.14 Finally, the System does not collect or 

analyze data for the purpose of determining whether any dollar spent produces any 

educational result. The System provides no information demonstrating any 

relationship between the amount the System’s school districts are provided to 

spend and the amount actually required to provide for a general diffusion of 

knowledge.15  

After months of discovery, trial began in October 2012 and lasted 45 days. 

At the conclusion of trial, the court orally announced its rulings.16 The court found 

for the school districts on virtually all of their claims, centered around the 

conclusions that the State does not adequately fund the System to accomplish a 

13 1CR119. 
14 1CR119. 
15 1CR119. 
16 The trial court view of the case was rather simple. It declared that because it found the funding 
was unconstitutional in 2005, even though its ruling was reversed by this Court at that time, now 
there are more students are in the system today, and therefore because the Legislature cut 
funding in the 2011 legislative session, the school funding must be unconstitutional now. See 
45RR172-75. 
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general diffusion of knowledge; the school finance system is financially 

inefficient; the System is unsuitable for low-income students and English language 

learners; and the System creates an unconstitutional statewide property tax.17 But 

even though the trial court agreed that the System is inefficient and does not 

provide for the general diffusion of knowledge, the court denied all relief to the 

Efficiency Intervenors, citing their issues as ones to be decided by the Legislature, 

not by the courts.18 This was in spite of the fact that this Court has identified 

qualitative efficiency as an “explicit” constitutional requirement and financing as 

only an “implicit” requirement. Further, the trial court ignored that the Efficiency 

Intervenors’ attack on the broader structure of the public free school system 

included facets of the System’s financing.  

The trial court requested proposed findings of fact and conclusions of law 

from the parties and indicated it would render a written final judgment.19 But 

before the trial court rendered that judgment, the 83rd Legislature increased and 

reallocated education funding and lowered testing requirements. The Legislature 

specifically (1) appropriated $3.4 billion additional dollars for education funding, 

(2) changed funding allocations among the school districts, and (3) reduced both 

17 4CR98; 12CR188. 
18 12CR188. 
19 46RR30-47. 
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the rigor and number of student tests, as well as graduation requirements.20 In light 

of these legislative changes, over objections of the Efficiency Intervenors and the 

State, the trial court reopened the evidence.21 The parties conducted additional 

discovery, followed by an additional 11 days of trial testimony.  

Ultimately, on August 28, 2014, the trial court rendered a written judgment 

that mostly tracked its previous oral ruling.22 After extensively collaborating, ex 

parte, with the System’s school districts, the trial court entered lengthy findings of 

fact and conclusions of law.23 The findings of fact, based on the evidence, support 

a judgment that the System fails to provide a system of public free schools that 

produces a general diffusion of knowledge with little waste.24 But though the trial 

court found the System is not providing a general diffusion of knowledge and is 

therefore unconstitutional, it parsed its judgment—holding that the State has to 

provide more to, and reallocate money among, the school districts, yet refusing to 

declare the System structurally inefficient on grounds that this is a political 

question (while also declining to dismiss the Efficiency Intervenors’ claims on 

20 See Act of June 14, 2013 (General Appropriations Bill – Senate Bill 1), 83d Leg., R.S., ch. 
1411; Act of June 10, 2013 (House Bill 5), 83d Leg., R.S. ch. 211; Act of June 14, 2013 (House 
Bill 866), 83d Leg., R.S. ch. 1267; Act of June 14, 2013 (Senate Bill 2), 83d Leg., R.S. ch. 1140; 
Act of June 14, 2013 (House Bill 1025), 83d Leg., R.S. ch. 836; Act of June 14, 2013 (Senate 
Bill 758), 83d Leg., R.S. ch. 758. 
21 5CR349. 
22 12CR188; 4CR98. 
23 12CR209-591. 
24 See FOF 126-208. 
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political question grounds, as urged by some of the school districts).25 Thus the 

Court rendered judgment for the school districts and rendered judgment in favor of 

the State against the Efficiency Intervenors.26 

SUMMARY OF THE ARGUMENT 

The Texas Constitution guarantees an efficient system of public free schools 

for the general diffusion of knowledge. TEX. CONST. art. VII, § 1. In line with this 

mandate, the Court has defined “efficient” as “producing results with little 

waste.”27 And throughout the decades of school finance litigation, this Court has 

reminded litigants that, under the Texas Constitution, the Texas Legislature is 

explicitly required to provide an efficient school system. It is only because lack of 

funding may lead to an unconstitutionally inefficient system that funding is even in 

the discussion.28 Routinely the school districts have sued the State over demands 

for more, or reallocation of, money.29 And this Court, routinely being presented 

only with what is essentially the System’s self-litigation, has had to admonish that 

it is the very structure of the education system that is broken—something that 

pouring more money into cannot fix—without being able to reach the question 

directly. 

25 12CR188. 
26 12CR188; 12CR299; see FOF 126-208. 
27 Edgewood I, 777 S.W.2d at 395. 
28 See Footnote 4.  
29 Id. 
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Nonetheless, school finance litigation continues.30 In each case, the school 

districts sing the same song—because they do not receive enough money (or the 

money is not equitably distributed), they are unable to produce results, which they 

define as meeting state education standards.31 In short, the System’s school 

districts redefine “efficient system of public free schools” as “efficient system of 

school finance,” under which they need only show that current funding is not 

producing results—but need not question whether the System is structurally 

inefficient.32 Unstated in their case is that they must ask the Court to presume that 

because the System is unproductive of results, the lack of adequate funding is the 

sole reason.  

Predictably, in light of the school districts’ focus on money, when this Court 

has declared the System unconstitutional (or even when there is a threat of the trial 

court declaring the System unconstitutional), the Legislature has appropriated more 

money, reallocated existing appropriations, or lowered testing standards so that the 

amounts appropriated, arguably, become sufficient to produce “results.”33 In the 

past, the Court’s inability to reach the “explicit” constitutional structural efficiency 

directive has deprived it of the opportunity to measure whether the Legislature has 

failed to establish an efficient system of public free schools. Its decisions under the 

30 See id. 
31 Id. 
32 Id. 
33 See Footnote 20. 
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“finance system” question have merely pushed funding and testing levers up and 

down. But the Legislature has not established a constitutionally efficient System 

and, as a result, the litigation cycle has continued, which compounds the 

unconstitutional inefficiency of the System because Texas taxpayers fund litigation 

rather than education.  

Following the school finance litigation tradition, the school districts in this 

case argued—and the trial court found—that the school finance system is not 

funded adequately or equitably. And the school districts argued—and the trial 

court again found—that the education system does not provide for a general 

diffusion of knowledge, i.e. is not productive of results. But the trial court once 

more missed the mark. The System is not necessarily unconstitutionally inefficient 

because of funding. Instead, it is unconstitutionally inefficient because it fails to 

produce a general diffusion of knowledge with little waste. While inadequate 

funding could be part of that equation, to prevail solely on lack of funding, the 

school districts must first establish that their expenditures are not wasteful. 

Otherwise, the System’s funding could not be so inadequate as be 

unconstitutionally inefficient for the provision of the general diffusion of 

knowledge.  

It is not funding inadequacy, but the System’s structure as a whole that is 

unconstitutionally inefficient. It is wasteful and unproductive of results, and as 

long as the System continues as structured, it can and will never be constitutionally 

13 



efficient. This is the crux of the Efficiency Intervenors’ claim. And the evidence at 

trial proved that claim: the reason why the System cannot provide for an efficient 

system of public free schools for the general diffusion of knowledge is because the 

System designed by the Legislature is inherently inefficient. The Legislature has 

created a monopoly.34 It has imposed mandates that impair, rather than promote, 

the general diffusion of knowledge. And when challenged for more money, the 

Legislature has both added more money and cut educational standards, neither of 

which has produced educational results with little waste under any reasonable 

measure. Rather those efforts contribute to inefficiency. When the Legislature 

appropriates more money or tweaks funding formulas, the System only spends 

more money. Yet decade after decade of experience has shown the money has not 

measurably changed educational results.35 Indeed, it is impossible to know whether 

the amounts appropriated for the System are adequate because the System has 

never calculated the actual cost of educating a child, let alone determined whether 

34 The concept of monopoly and monopsony were used in the trial. For purposes here, those 
terms are interchangeable. See 37RR80-87; 30RR23-27; 26RR240-45; 24 RR63-67; Ex.8138; 
Ex.8140. 
35 Ex.1139. In its Findings of Fact and Conclusions of Law, the trial court found that “the Texas 
educational system has fallen short of accomplishing a general diffusion of knowledge.” 
12CR207, see FOF 126-208; 7RR74; Ex.1001, Ex.8001; 37RR23-63; 38RR140-47; 23RR 94-97, 
143-44; Ex.5670; Ex.1013; Ex.3198, p.247; Ex.3199, p.196; Ex.3201, p.240; Ex.3200, p.283; 
Ex.3202, p.271; Ex.3203, p.304-05; Ex.3204, p.254-55; Ex.3205, p.52-53; Ex.3206, p.58; 
Ex.3207, p.69; Ex.3208, p.198; Ex.3209, p.263; Ex.6334, p.92; Ex.6335, p.86-87; Ex.6336, p.22; 
Ex.6337, p.257-58; Ex.6339, p.96; Ex.6340, p.115; Ex.6341, p.54; Ex.6342, p.204; Ex.6343, 
p.81; Ex.6344, p.82-83; Ex.6345, p.58; Ex.3226, p.27; Ex.3227, p.174; Ex.5614, p.175; Ex.5615, 
p.57; Ex.8073; Ex.8011; 41RR79-94. 
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the funds currently being expended are being expended efficiently—i.e. productive 

of results with little waste.36  

The Efficiency Intervenors request that the Court reverse the trial court’s 

judgment and render judgment for the Efficiency Intervenors on their qualitative 

efficiency claim. The Efficiency Intervenors additionally request rendition 

awarding their attorney’s fees because they were a prevailing party or, at a 

minimum, they significantly contributed to the courts’ analysis of the constitutional 

inefficiency of the System. 

ARGUMENT 

ISSUE ONE: Because the Texas School System fails to provide an 
efficient system of public free schools for the general diffusion of 
knowledge, it is unconstitutional. 

The Texas Constitution provides: “A general diffusion of knowledge being 

essential to the preservation of the liberties and rights of the people, it shall be the 

duty of the Legislature of the State to establish and make suitable provision for the 

support and maintenance of an efficient system of public free schools.” TEX. 

CONST. art. VII, § 1. This Court has admonished that to be constitutionally sound, 

the public free school system must be productive of results with little waste—it 

must be efficient. Edgewood I, 777 S.W.2d at 395; Edgewood IV, 917 S.W.2d at 

729; W. Orange-Cove II, 176 S.W.3d at 793. 

36 See Footnote 4. 
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All school district plaintiffs and intervenors, and ultimately the trial court, 

agreed that the System is not productive of results.37 Even the State’s experts 

called Texas’s graduation rates—which are undisputedly a major component of 

whether the System is producing results—a “disaster.”38 Where the parties 

disagreed, however, is whether more money, regardless of waste, is all it takes for 

the System to be constitutionally sound.39 The school districts claimed inadequacy 

of the amount (and allocation) of money.40 The crux of their argument is simple: if 

the Legislature would only appropriate more money for public education, or 

distribute it more fairly, then they would be able to produce results. Yet for years, 

following each school finance suit, the Legislature has appropriated more or 

reallocated money, lowered testing standards and graduation requirements, or 

both.41 But it has never been enough. These suits have recurred routinely. Without 

changing the System’s structure, the suits will recur unabated.42  

Now the Efficiency Intervenors add a new and different voice to the debate. 

They have brought the challenge this Court has invited.43 See W. Orange-Cove II, 

37 See Footnote 35. 
38 26RR160; see also 12CR299, FOF 207; 12CR277-300. 
39 1CR5, 26, 48, 69, 119. 
40 1CR5, 26, 48, 69. 
41 See Footnote 4. 
42 In Edgewood III, Justice Cornyn aptly quoted from Charles Dickens’ “Bleak House”: 
“Jarndyce and Jarndyce drones on. This scarecrow of a suit has, in course of time, gotten so 
complicated that no man alive knows what it means.” 826 S.W.2d at 526 n.1 (Cornyn, J., 
concurring and dissenting). 
43 1CR119. 
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176 S.W.3d at 754, 790, 793; Edgewood III, 826 S.W.2d at 524. The Efficiency 

Intervenors urge the Court to look behind the funding façade. The Efficiency 

Intervenors proved at trial that, because of its structure, the System fails to produce 

results with little waste.44 Adding more money and only fine-tuning the System has 

produced no measurable results. Structural redesign by the Legislature is 

constitutionally required.45  

True, this Court’s role, as the judiciary, is not to decide the System design. 

See Molinet v. Kimbrell, 356 S.W.3d 407, 414 (Tex. 2011); THE FEDERALIST No. 

78, at 466 (Alexander Hamilton) (Clinton Rossiter ed., 1961). But it can strike 

down statutes and regulations that cause unconstitutional inefficiency, and it can 

strike down the current System in the whole as unconstitutionally inefficient and 

direct the Legislature to return to the drawing table. See W. Orange-Cove I, 107 

S.W.3d at 582; Edgewood IV, 917 S.W.2d at 726; Edgewood I, 777 S.W.2d at 399. 

That is the relief the Efficiency Intervenors request. 

A. This Court has repeatedly suggested that it would address whether the 
Texas School System is structurally inefficient, if a party raised that 
challenge.  

The stated purpose of Texas Constitution, Article VII is the “preservation of 

the liberties and rights of the people” of Texas. TEX. CONST. art. VII, § 1. Because 

a “general diffusion of knowledge” was deemed essential to that ultimate goal, the 

44 See Footnote 35. 
45Ex.1; Ex.3145; Ex.1341; 36RR27-102; Ex. 1031; 37RR10-78; Ex.8068; Ex.8069; 39RR9-54. 
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founders drafted the constitutional language that requires the Legislature to “make 

suitable provisions for the support and maintenance of an efficient system of public 

free schools.” Id. 

For years, the System has self-litigated the meaning of this provision.46 Until 

now, the litigation has solely focused on whether the System’s financing is so 

inadequate as to be unconstitutionally inefficient, not whether the System’s 

structure is unconstitutionally inefficient.47 But this Court has wisely and 

consistently stated “‘efficient’ conveys the meaning of productive results and 

connotes the use of resources so as to produce results with little waste.” See, e.g., 

W. Orange-Cove II, 176 S.W.3d at 752-53; Edgewood I, 777 S.W.2d at 395. And 

the Court has also consistently called for debate on the true constitutional 

mandate—that is, whether the System, as designed, produces results with little 

waste: 

•   Edgewood I: The Court stated that “efficient” does not just mean 
equity. Instead, “‘[e]fficient’ conveys the meaning of effective or 
productive of results and connotes the use of resources so as to 
produce results with little waste.” 777 S.W.2d at 395 (emphasis 
added).  

•   Edgewood III: Once again calling for structural change, the Court 
stated: “In Edgewood I, we stressed, ‘the system itself must be 
changed.’ … As long as our public school system consists of 
variations on the same theme, the problems inherent in the system 

46 See Footnote 4.  
47 This is not surprising, for until now only the school districts brought suit, and their interests 
are not aligned with the actual consumers of education. The school districts enjoy the monopoly, 
and thus their interest is to claim more money, not to demand constitutional efficiency. 
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cannot be expected to suddenly vanish.” 826 S.W.2d at 524. The 
Court went on to explain, “We are constrained by the arguments 
raised by the parties to address only issues of school finance. We 
have not been called upon to consider, for example, the improvements 
in education, which could be realized by eliminating gross wastes in 
the bureaucratic administration of the system. The Legislature is not 
so restricted.” Id. (emphasis added).  

•   Edgewood IV: The Court stated that qualitative efficiency is explicitly 
demanded by the Constitution: “While we considered the financial 
component of efficiency to be implicit in the Constitution’s mandate, 
the qualitative component is explicit.” 917 S.W.2d at 729 (emphasis 
added). The Court reiterated that although previous rulings focused on 
equity, the Constitutional standard is higher: “[A]t the time 
Edgewood I was decided, we did not then decide whether the State 
had satisfied its constitutional duty to suitably provide for a general 
diffusion of knowledge. We focused instead on the meaning of 
financial efficiency.” Id. 

•   West Orange-Cove II: Delivering the strongest call for an opportunity 
to evaluate structural efficiency, the Court stated: “Efficiency 
implicates funding access issues, but it is certainly not limited to those 
issues.” 176 S.W.3d at 793. Alluding to the risk of perpetual litigation 
without real structural reform, the Court recognized that “[p]ouring 
more money into the system may forestall those challenges, but only 
for a time. They will repeat until the system is overhauled.” Id. at 754. 
The Court referred to deep divisions in drafting of the Constitution: 
“The delegates to the Constitutional Convention of 1875 were deeply 
divided over how best to provide for a general diffusion of 
knowledge, finally adopting article VII, section 1 by a vote of 55 to 
25. No subject was more controversial or more extensively debated.” 
Id. at 785. The Court agreed with the State regarding the focus on 
results: “The State defendants contend that the district court focused 
too much on ‘inputs’ to the public education system—that is, 
available resources. They argue that whether a general diffusion of 
knowledge has been accomplished depends entirely on ‘outputs’—the 
results of the educational process measured in student achievement. 
We agree that the constitutional standard is plainly result-oriented.” 
Id. at 788. 
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And the Court noted that reform is required to fulfill the constitutional 
standards: “There is substantial evidence, which again the district 
court credited, that the public education system has reached the point 
where continued improvement will not be possible absent significant 
change, whether that change take the form of increased funding, 
improved efficiencies, or better methods of education.” Id. at 790 
(emphasis added). 

The System’s recurring self-litigation over funding will never end unless this Court 

accepts the opportunity to rule on the “explicit” constitutional structural efficiency 

command and examines the underlying design, which violates the constitutional 

mandate to provide for an efficient system of public free schools for the general 

diffusion of knowledge with little waste. Edgewood IV, 917 S.W.2d at 729.  

B. The Texas School System is unconstitutionally inefficient and fails to 
provide for the general diffusion of knowledge because of bureaucratic 
mandates and insulation from competition. 

The System’s structure is wasteful and deprives Texas schoolchildren of a 

constitutionally required general diffusion of knowledge.48  

1. Despite massive increases in funding to the System over the years, 
there has been no improvement in educational achievement.49 

It was undisputed at trial that, over the years, the State has infused massive 

increases in public dollars into the System.50 And it is equally undisputed that 

48 Ex.1013; Ex.1017; 37RR10-78; Ex.1341; 36RR27-102; Ex.1001; Ex.8001; 37RR16-89; Ex.7; 
Ex.8145. 
49 It was with no sense of irony that the trial court (the same as in W. Orange-Cove II) began its 
ruling with a statement that it had declared school funding inadequate in 2005, which this Court 
reversed, and that because there are now more kids in the system, the funding must now truly be 
inadequate. See 45RR172-75. 
50 Ex.1139, p.2. 
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those increases in funding have led to no improvement in educational 

achievement.51 Though the State has repeatedly tweaked the System, there has 

been no measurable success.52  

The reason for this is, as the Court has supposed, that money is not 

necessarily the only problem. W. Orange-Cove II, 176 S.W.3d at 754. The System, 

by its self-litigation, always asks the courts to focus only on funding amounts and 

allocation. But rather than considering only the amount of money spent, the inquiry 

should be whether the System’s structure is productive of educational results for 

Texas schoolchildren with little waste. As one of the Efficiency Intervenors’ 

experts testified, the amount of money alone does not prove educational efficiency, 

but rather it is the results of the education program that determine its efficiency.53 

And for there to be improvement, there must be levels of flexibility, which the 

System resists.54 

2. The System’s bureaucracy imposes constitutional inefficiency. 

The top-down bureaucratic nature of the System imposes inefficiency.55 As 

was shown at trial, the System exercises excessive statewide controls that stymie 

any System innovation at the local level.56 While school districts could accomplish 

51 See Footnote 35. 
52 FOF 298, 300-04, 308. 
53 37RR24. 
54 Ex.1341; 36RR27-102; Ex.1013; 37RR10-78. 
55 Ex.1341; Ex.1013. 
56 Ex.1; Ex.8145; Ex.1341; Ex.1013; see generally, TEX. EDUC. CODE Chapter 21. 
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some minor innovations under the System’s current regulatory structure, the 

regulatory structure prevents school districts from accomplishing any major 

innovation.57 The current rules under which the System operates appear to assume 

that there is one best way to teach students and mandate that all school districts use 

this method.58  

State-imposed mandates prevent experimentation with new methods of 

instruction and learning that might be more effective.59 The evidence at trial 

established many examples of state mandates that waste resources, leading to 

failure to efficiently produce a general diffusion of knowledge.60 

a. Several provisions of the Texas Education Code, Chapter 
21, cause inefficiency. 

Texas Education Code, Chapter 21 governs public school educators. As 

written, it protects adults at the expense of students and labor at the expense of 

cost-effective production of educational results.61 No profession in Texas is 

afforded the same level of labor protection.62 The chapter impedes efficient hiring 

and compensation decisions.63 It hinders removing poor-performing teachers and 

57 Ex.1341; 36RR27-102; Ex.1013; 37RR10-78; Ex.1; Ex.8145; 8RR146-47; 19RR216-17; 
20RR108-12; 6RR39-48.  
58 Id.  
59 Id. 
60 Id. 
61 Ex.5630, p.441; Ex.3204, p.227-29, 231, 233; Ex.1013; 37RR10-78; Ex.1341; 3RR205-16; 
Ex.3207, p.189-90; Ex.5630, p.430; Ex.1001; Ex.8001; 37RR16-89. 
62 Ex.5630, p.44-445. 
63 39RR132-56; 8RR146-67; 19RR203-07; 19RR216-21; Ex.1341; Ex.1013. 
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rewarding effective teachers.64 And it burdens the System with inefficient rules and 

regulations in dealing with personnel.65 The uncontroverted evidence at trial 

showed that Chapter 21 drives millions of dollars in waste every year. Some 

examples of the inefficiencies in Chapter 21 are: 

 – The minimum teacher salary schedule: 

The System’s minimum salary schedule and mandated teacher salary grants 

set the standard for paying teachers based primarily on tenure, dictating across-the-

board pay raises irrespective of merit.66 TEX. EDUC. CODE § 21.402. This causes 

huge inefficiencies in the System, as payroll is the largest single factor in school 

budgets.67 The System directs, primarily, that Texas teachers be paid based on their 

years of experience.68 Id. Thus the effectiveness of the teacher in the classroom 

takes back seat to a teacher’s longevity in the job. Consequently, teachers who are 

ineffective teachers, but effective at keeping their jobs, are paid the same as 

similarly tenured but effective classroom teachers.69 It should go without saying 

that efficiency requires that educators, as in every other profession, be 

64 37RR65-89; 3RR205-16; 4RR130-41; 5RR72-83; 20RR108-12; 24RR218-21. 
65 Ex.5630, p.441; Ex.3204, p.227-29, 231, 233; Ex.1013; 37RR10-78; Ex.1341; 3RR205-16; 
Ex.3207, p.189-90; Ex.5630, p.430; Ex.1001; Ex.8001; 37RR16-89. 
66 Ex.5630, p.437-41. 
67 Ex.5630, p.452; 5RR72; 11RR86; 8RR146; 6RR127; 3RR205. 
68 3RR205; 4RR137; 5RR74; 1RR87; 8RR79; 12RR37; 20RR127. 
69 Ex.1013; Ex.1341. 
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compensated based on need, performance, and productivity.70 In an efficient 

system, labor decisions would be made based on keeping quality teachers in the 

classroom for students.71  

In short, the minimum salary schedule has a negative influence on 

productivity by providing disincentives to high-performing teachers, which 

contributes to the best teachers leaving after three or four years and causing 

overpayment to long-serving teachers who are no longer performing well.72 The 

evidence at trial showed:  

• Length of teacher service after the first five years does not correlate 
with additional student achievement, yet Texas teachers are paid 
based on years of service, not student achievement.73  

• The System pays poor and mediocre teachers the same as good 
teachers who have the same tenure.74 The System’s design promotes 
teacher job guarantee rather than student achievement.75  

• The System does not measure teacher performance. It also does not 
require that pay be based on performance.76  

• Education achievement would improve if teachers were rewarded for 
performance, rather than tenure and degree levels.77 

70 Id. 
71 Ex.1013; 29RR132-56; Ex.3024, p.221. 
72 Id. 
73 Ex.3207, p.191; Ex.1001; Ex.8001; 37RR16-89. 
74 3RR205; 4RR137; 5RR74; 1RR87; 8RR79; 12RR37; 20RR127. 
75Ex.1341; Ex.1013. 
76 3RR205; 4RR137; 5RR74; 1RR87; 8RR79; 12RR37; 20RR127. 
77 19RR67; Ex.5630, p.440; Ex.1001; Ex.8001; 37RR16-89; Ex.1341; Ex.1013; Ex.5400. 
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• With a one-time replacement of the bottom performing five to eight 
percent of teachers with merely average teachers, and by paying 
attention after the first year to recruiting and retaining average or 
better teachers, Texas educational achievement would dramatically 
improve.78  

• Low-income students and parents are the most ill-served by the 
current System because they receive the worst teachers and education 
in general.79 

• The absence of competition for teachers keeps teacher pay lower than 
it would be in a more competitive market.80 

• The System imposes significant expenses on personnel matters that 
make no difference to educational outcomes, including the extensive, 
lengthy hearings and legal fees required before a teacher can be 
terminated.81 See TEX. EDUC. CODE §§ 21.207, .209, .251-.259, .301-
.3041, .307. 

– The teacher certification process set forth in Chapter 21 makes the System 
inefficient and unproductive: 

Chapter 21 establishes strict certification requirements, which restrict access 

to the teacher profession, unrelated to the interests of the students. TEX. EDUC. 

CODE §§ 21.031-.61. The state-mandated teacher certification requirements are not 

constitutionally efficient.82 

No scholarly study was offered in this case to show that certified teachers 

are more effective or produce better student achievement than noncertified 

78 37RR74-78. 
79 Ex.8068; Ex.8069; Ex.4000, p.1-2. 
80 Ex.1122, p.5. 
81 Id. 
82 Ex.1341; Ex.5630, p.436; Ex.3204, p.249-50; Ex.1122, p.6. 
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teachers.83 Indeed, the evidence at trial showed that individuals hired through 

Teach for America, who are not certified teachers, produce student achievement as 

good (or better) than certified teachers.84 Ironically, the Texas Education Code 

requires school districts to notify parents of a teacher that is not certified, but it has 

no requirement to report if a teacher is not effective. Id. § 21.057. In fact, teacher 

evaluations are deemed confidential. Id. § 21.355. 

– The teacher appraisal process is inefficient because the process is 
inherently flawed: 

The evidence at trial showed that under the current teacher appraisal rules 

(in Chapter 21, Subchapter H), more than 98 percent of teachers are supposedly 

proficient, even in schools where students are not learning.85 Further, the evidence 

showed that while the System spends a significant amount of time and money 

conducting teacher appraisals each year, student educational improvement is not 

part of those evaluations.86 Absent tying teacher performance to the teacher’s 

student academic achievement, the appraisals are meaningless and irrelevant.87 

Strangely, unlike the irrelevant matter of “certification,” the System prohibits 

parents from being apprised of a teacher’s actual performance evaluation.88 The 

83 Ex.5630, p.436. 
84 Id. 
85 Ex.1013; 26RR249-50. 
86 Ex.5630, p.303-13. 
87 Ex.1013; 26RR249-50. 
88 Ex.5630, p.411. 
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System intentionally deprives parents of critical information necessary for them to 

determine who should teach their child. The System mandates appraisal measures 

that are unconstitutionally inefficient because they do not produce educational 

results with little waste.89 

The inefficiencies inherent in Chapter 21 drive waste and prevent the general 

diffusion of knowledge at the most fundamental level. As many witnesses testified, 

the most critical factor affecting student performance and achievement is teacher 

quality.90 And as several witnesses also testified, a year with a bad teacher can be 

devastating and can hinder a child’s development, and the best way to improve 

student performance is to improve the performance of teachers and attract and 

retain quality teachers.91 The Court should, because of these provisions, declare the 

System unconstitutional for failing to produce a general diffusion of knowledge 

with little waste. 

b. The statutory cap on the number of charter schools breeds 
inefficiency. 

The evidence at trial demonstrated that the statutory cap on the number of 

open-enrollment charter schools creates systemic constitutional inefficiency. See 

Tex. Educ. Code § 12.101. At the time of trial, the Legislature capped the number 

89 Id. at 303-13. 
90 37RR65-66; Ex.5630, p.22; Ex.5412, slide 32. 

91 Ex.5630, p.412; 8RR158-59; 19RR186. 
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of open-enrollment charter schools at 215. After trial, but before the entry of final 

judgment, the Legislature amended the Education Code to steadily increase the cap 

over the next several years to 305 charters. Id. §§ 12.101(b-1), (b-2).  

Merely raising the cap does not remedy the inefficiency created by the cap. 

The System raises significant barriers to entry into the market by potential charter 

schools, which causes constitutional inefficiencies.92 These barriers include both 

the cap on the number of charter schools allowed and state funding policies that 

place charters at an economic disadvantage relative to the school district System.93  

The cap on the number of charter schools causes inefficiency because it does 

not allow the market (including consumer demand) to determine how many charter 

schools are needed.94 Former Commissioner of Education Robert Scott testified 

that he has been a proponent of lifting the charter cap and has sought ways to 

circumvent it.95 The evidence at trial showed that there were in excess of 101,000 

children on charter school waiting lists—demand far outpaces supply.96 The cap 

on charter schools, which is at best arbitrary, reduces the educational opportunity 

for both charter school operators and students. This arbitrary restriction produces 

waste in the production of educational results and is therefore unconstitutionally 

inefficient.  

92 Ex.8110; 42RR179. 
93 Ex.8110; 42RR178. 
94 Ex.8110. 
95 Ex.5630, p.285. 
96 Ex.8110. 
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Notably, the trial evidence established that when charter schools are 

available and parents have a choice over where their children attend school, the 

market pressure encourages the school districts to produce results more 

efficiently.97 More to the point, charter schools have proved the System is 

unconstitutionally inefficient. Overall, Texas charter schools meet the same 

educational outputs as school districts.98 But charters do so while operating with 

less regulation99 and spending less per student,100 proving that both System funding 

and regulations waste resources and fail to produce results.  

c. State-imposed class-size limits lead to inefficiency. 

Statutes requiring small class sizes also impose great expense with minimal 

impact on student outcomes.101 TEX. EDUC. CODE §§ 25.111-.114. At trial, it was 

demonstrated that class-size regulations above the early years only encourages 

hiring more adults, rather than encouraging schools to provide better, more 

efficient teaching.102 The evidence showed that: 

97 Ex.1341. 
98 Ex.5630, p.283-85. 
99 Ex.8005. 
100 Ex.8005; Ex.5630, p.288-93. 
101 Ex.1341; 13RR147-62. 
102 Id. 
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• Allowing class size flexibility permits superintendents to manage their 
budgets more efficiently.103  

• Allowing flexibility in how students are grouped and taught can 
provide significant increases in productivity, cost savings, and 
improvements in learning.104 

• School productivity can benefit from determining which classes are 
better taught to larger or smaller groups than the current mandated 
class size.105  

• School productivity can benefit from determining when students could 
be taught with longer or shorter courses than the current mandated 
semester courses.106  

• The cost savings by raising the current class-size average of 19.3 
students to 22 students would be $558 million statewide.107  

• Studies from other countries like Singapore find larger class sizes can 
produce student performance exceeding United States schools’ 
performances with smaller class sizes.108  

• Districts, taxpayers, and students would benefit from making tradeoffs 
between the use of live teachers and on-line resources.109 

The Court should, because of these provisions, declare the System unconstitutional 

for failing to produce a general diffusion of knowledge with little waste. 

103 Ex. 5630, p.456. 
104 Ex. 1013; 37RR10-78; Ex.1341. 
105 Ex.1341; 8RR170-75. 
106 Ex.1013. 
107 Ex.5630; Ex.1139, p.17. 
108 Ex.5630, p.199. 
109 Ex.1341. 
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d. Billions of dollars are allocated inefficiently through various 
formula elements including the Cost of Education Index. 

The System allocates funding using the CEI. Because the CEI is the very 

first adjustment to the school finance formula, it impacts and adjusts virtually 

every dollar that flows through the funding source, the Foundation School 

Program.110 The CEI provides that the basic allotment for each district is adjusted 

to reflect the geographic variation in known resource costs and costs of education 

and therefore acts as a multiplier of other formula elements impacting billions of 

dollars.111 TEX. EDUC. CODE § 42.102; TEX. ADMIN. CODE §§ 203.1-.30. But the 

CEI is based on data collected over a quarter of a century ago when regional 

economic and demographic characterizations in Texas were significantly different 

than today.112 As such, the CEI funding formula is outdated, arbitrary, inaccurate, 

and wasteful.113 

e. Financial accountability for System is not constitutionally 
efficient. 

Financial accountability measures for the System are inefficient and 

inaccessible to the average citizen.114 See TEX. EDUC. CODE Subchapter D, Chapter 

39. The evidence at trial showed that financial data gathered and reported by the 

System is complex, hard to categorize, fails to link funding to results, and is 

110 7RR134-135; Ex.6322, p.56. Ex.1328, p.8; 6RR209-12. 
111 FOF 598 ($2.36 billion); 7RR134-35; Ex.6322, p.56; Ex.1328, p.8; 6RR209-12. 
112 Id. 
113 Id. 
114 Ex.1; Ex.8000. 
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difficult to understand.115 Further, because of the way school districts maintain 

records, it is nearly impossible to link specific expenditures with specific 

outputs.116 For example, 56 percent of school district budgets are tracked under the 

category “instruction.”117 The evidence at trial showed that: 

• Educational data is collected for reporting purposes, but is insufficient 
for the purpose of giving educational administrators the management 
tools to conduct a cost-benefit analysis and drive productivity 
improvements.118  

• Tracking costs and associated benefits is one of the most important 
factors in improving the efficiency of the public education system.119 
The System fails to do so. 

• The System does not calculate how much it costs to meet its 
accreditation standards or to operate specific educational programs.120 

• Most school district superintendents recognize it is important to do a 
cost-benefit analysis to determine how to best use limited funds, but 
most neither conduct nor report such analysis.121 

• Data reported by the school districts is insufficient to calculate 
whether the System is operating efficiently.122  

• An efficient financial data system would allow for linkage of 
expenditures to outputs of particular schools and particular 
programs.123 The System does not do so.  

115 Ex.1; Ex.8145, p.6-85; Ex.8000; Ex.1013; Ex.1341. 
116 Ex.1; Ex.8145, p.6-85. 
117 Ex.1. 
118 Id. 
119 Ex.1; Ex.8145, p.6-85; Ex.8000; Ex.1013; Ex.1341. 
120 Id.  
121 Id. 
122 Id. 
123 Id. 
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• An efficient system would link how much students learned per dollar 
spent, data files would be available that allow tracking of how money 
was spent on each student’s education and each student’s annual 
learning, and such financial accountability data would be shared with 
parents and the public.124 Pressure from communities and families 
would improve the efficiency of school districts.125  

• Teacher groups have pressured policymakers not to authorize data 
reports that link particular teachers to specific students.126 

The Court should, because of this failure of financial accountability, declare the 

System unconstitutional for failing to produce a general diffusion of knowledge 

with little waste. 

3. The System suffers from an inherent lack of competition that 
permits wastefulness and stifles innovation. 

The System is unconstitutionally inefficient because it is a monopoly. 

Monopolies, by their inherent nature, shut down competitive mechanisms that 

encourage results produced with little waste.127 See, e.g., Eldred v. Ashcroft, 537 

U.S. 186, 215 (2003); F.T.C. v. Ind. Fed’n of Dentists, 476 U.S. 447, 459 (1986); 

Marsh USA, Inc. v. Cook, 354 S.W.3d 764, 783 & n.22 (Tex. 2011) (Willett, J., 

concurring); see also, generally, Robert H. Bork, The Antitrust Paradox 101 

(1978). Also, as a monopoly, the System is insulated from market pressures to 

124 Id. 
125 Id. 
126 Id. 
12737RR80-87; 30RR23-27; 26RR240-45; 24RR63-66; Ex.840; Ex.8138; Ex.8068; Ex.8069; 
Ex.1341. 
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produce better educational results at lower costs.128 The trial evidence showed that 

public education systems benefit from applying the experience of the marketplace 

to the challenge of improving productivity, and it is this near total absence of 

competition within the System that causes the System to be inherently 

inefficient.129 As was explained at trial, the history of economics proves that the 

absence of competition makes any system more inefficient.130  

The current monopoly System is inconsistent with the original intent of the 

Texas Constitution. The first schools set up under the Constitution (the Community 

School System) were decentralized and consumer-driven, and consumer choice 

was the norm.131 Specifically, in the years following the adoption of the 1876 

Constitution, Texas had a mixed system of public free schools that included 

unlimited community schools operating alongside public schools.132 Community 

schools could be formed at will by any group of parents.133 The parents could form 

the school, hire the teacher, and allow any student to attend regardless of 

geographic residence.134 Similar to today’s charter schools, they were free from 

overreaching state regulations. But unlike today’s charter schools (with the 

128 Id. 
129 Id. 
130 Id. 
131 See generally 4CR38-50. 
132 See id. 
133 See id. 
134 See id. 
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statutory cap on their numbers), the public was allowed to create as many 

community schools as needed or desired. “Concern for efficiency in the education 

article in the Texas Constitution arose from a basic Texan sense of frugality, 

distrust of opulence, and a fear of government overreaching and excessive 

spending.” Billy D. Walker, Intent of the Framers in the Education Provisions of 

the Texas Constitution of 1876, 10 REV. OF LITIG. 625, 661, n.289-90 (1991) 

(emphasis added) (cited in Edgewood III, 826 S.W.2d at 524) (Cornyn, J., 

dissenting).  

Today’s highly monopolized system is grossly inefficient when compared to 

the consumer/parent-driven system in place in 1876. Although the purpose of 

Article VII, Section 1 is the preservation of the liberties and rights of the people, 

today’s consumers of the System do not have adequate control or choice over 

where children attend school. In line with the original intent behind the adoption of 

the Texas Constitution, an efficient system of public education is one that fosters 

competition and gives families a choice in what school they choose for their 

children.135 

135 26RR241-45; Ex.8140. 
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C. The trial court’s refusal to render judgment for the Efficiency 
Intervenors is not supported by its findings of fact or conclusions of law. 
To the contrary, the findings and conclusions dictate judgment for the 
Efficiency Intervenors. 

There was no dispute among the plaintiffs and intervenors (including the 

Efficiency Intervenors) that the System does not provide for the general diffusion 

of knowledge. And the trial court agreed, as reflected in its findings of fact and 

conclusions of law.136 Yet the court rendered judgment for many of the other 

parties’ on their efficiency claims while refusing to render judgment for the 

Efficiency Intervenors (or even find them to be a prevailing party for attorney’s 

fees purposes, as discussed further below).  

Because the trial court’s findings of fact and conclusions of law supported 

the Efficiency Intervenors’ efficiency claim, it erred in refusing to render judgment 

for them. For instance: 

• The court found that the System is failing to meet the educational 
needs of hundreds of thousands of Texas students.137 

• The court acknowledged that increasing segments of the Texas 
student population are experiencing performance gaps and that the 
System in general is not productive of results or accomplishing a 
general diffusion of knowledge.138 

136 See FOF 126-208. 
137 Id. 
138 FOF 209. 
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• The court acknowledged the need for a high quality teaching labor 
force because “teacher quality is a key determinant of student 
achievement.”139 The court found that “the absolute quality of teacher 
quality in Texas has declined over time.”140 And the court found that 
higher salaries help schools attract and retain better quality 
teachers.141 

• The court agreed that the CEI index is greatly outdated and pointed to 
evidence that the Legislature has recently ignored the need to update 
the CEI.142 The court also agreed that other student and programmatic 
weights are out of date and contribute to the inadequacy and 
unsuitability of the System.143  

• The court agreed with the Efficiency Intervenors regarding the failure 
of the System to measure costs. The court stated: “As urged by the 
[Efficiency] Intervenors, this is a necessary aspect of making suitable 
provision for public education and being productive of results without 
waste.”144 The court agreed that the Legislature has defaulted “on its 
responsibility to make a reasonable effort to determine what it will 
cost to adequately and suitably provide for its own standards” to 
ensure the System is structured, operated, and funded for the benefit 
of Texas children.145  

• The court also agreed that the State has made no effort to determine 
the costs of meeting its own standards.146 And the court found that the 
State has conducted no studies or adopted rules regarding the cost of 
the State’s requirements and goals.147 

Importantly, as detailed above, the Efficiency Intervenors put on extensive 

evidence supporting not just that the current System is inefficient and does not 

139 FOF 529. 
140 FOF 529. 
141 FOF 541, 543.  
142 FOF 597-99. 
143 FOF 595. 
144 COL 30. 
145 COL 40. 
146 COL 78. 
147 FOF 604-06, 1245. 
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accomplish a general diffusion of knowledge, but proving a link between the 

System’s structural inefficiencies and the failure of the System to provide a general 

diffusion of knowledge with little waste. The trial court’s judgment is belied, not 

only by its own findings and conclusions, but also by the evidence.  

Relatedly, the trial court was wrong as a matter of law in its findings that the 

Efficiency Intervenors invited it to make policy decisions that the Legislature has 

repeatedly rejected.148 The Efficiency Intervenors pointed with specificity to 

statutes and rules that cause inefficiency and failure to produce results with little 

waste.149 And the trial court was fully within its power not only to declare the 

System unconstitutionally inefficient, but to declare these statutes unconstitutional. 

But the Efficiency Intervenors did not ask the court to craft a new scheme or 

solution to the current public education system.150 Instead, they requested that the 

court declare the System unconstitutional.151 It is difficult to fathom how the 

Efficiency Intervenors’ structural efficiency claim is a political question while the 

school districts’ funding claims are not. The school districts’ claims concern the 

amount of funds appropriated by the Legislature (and how these funds are 

distributed among school districts)—and appropriations is one of the most political 

policy questions addressed by the Legislature each session. Further, this Court has 

148 FOF 1464-65. 
149 6CR73; 8RR205-16; Ex.6334; 4RR130-41; 5RR72-83; 6RR39-48; 8RR146-47; 11RR86-94; 
19RR203-07, 216-21; 20RR108-12; 24RR218-21; 39RR132-56; Ex.1341; Ex.1013. 
150 6CR59-78.  
151 Id. 
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expressly invited discussion on structural inefficiency, and the Efficiency 

Intervenors have initiated that discussion. Their claims are no more political in 

nature than the school districts’ claims.  

D. The Court should declare the Texas School System unconstitutional and 
direct the Legislature to comply with the explicit qualitative efficiency 
standard mandated by the Texas Constitution.  

On the basis of the overwhelming evidence, the Efficiency Intervenors 

request the Court declare the System unconstitutional because its structural 

inefficiencies impair its ability to produce educational results with little waste. 

Such a ruling is not without precedent. The Court has several times broadly 

concluded that Texas school financing is unconstitutional, requiring the Legislature 

to redo the financing. See Edgewood I, 777 S.W.2d at 397; Edgewood II, 804 

S.W.2d at 498; Edgewood III, 826 S.W.2d at 515. The Efficiency Intervenors ask 

the Court to direct the Legislature to solve this constitutional infirmity through 

statutory change so as to make the System constitutionally efficient (i.e, productive 

of constitutionally required results with little waste).  
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ISSUE TWO: The Texas School System does not collect data on 
and has not determined the cost for educating a child. The System 
lacks financial accountability because it fails to show any dollar 
spent produces any educational result. The System therefore fails 
to provide an efficient system of public free schools for the general 
diffusion of knowledge.  

A. The cost of educating a child is unknown by those responsible for 
managing the System. But in order to know whether funds are being 
spent efficiently, it is first necessary to know that cost. 

The System is also inefficient because funds are spent with no knowledge of 

the cost of educating a child—i.e., how much funding is needed to actually provide 

for the general diffusion of knowledge. At trial, while some school superintendents 

shot from the hip about how much it costs to produce educational achievement for 

any student in their district, no district has attempted to calculate that cost.152 More 

to the point, the System has no requirement to collect or report on data designed to 

identify the actual cost to adequately educate a child to the point of being college 

or career ready on graduation from a Texas high school.153 But knowing the 

answer to that question is essential to determining whether the System is 

productive of results with little waste.154  

It became apparent at trial that the System does not permit school districts to 

count the cost of what they do.155 Every school superintendent is required to follow 

the Texas Education Agency’s Financial Accountability System Resources 

152 5RR83-84; 11RR96-98; Ex.1; Ex.8145; Ex.1013. 
153 Ex.1; Ex.8145; Ex.8000. 
154 Ex.1. 
155 Ex.1; Ex.8000. 
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Guide.156 The requirements under this “guide” are included in over 2,000 pages of 

detailed instruction.157 The universal inability of superintendents in Texas to know 

how much it costs to educate a child in their schools is a direct result of the 

incoherent State accounting requirements.158 And while the superintendents do 

track helpful campus-level data, there is no link between inputs and outputs such 

that productivity calculations can be made.159 

It is a basic economic principle that to assess the efficiency of a school or 

instructional program, the school must know what is spent on them, as well as the 

outcomes.160 It is also necessary to follow expenditures to the child level and have 

that data merged with outcomes data from the same school year. This is not 

currently done in Texas. The lack of such a system allows only crude 

measurements of productivity, but not the type necessary to operate the schools 

with constitutional efficiency. 

Without knowing the cost of educating a child, it is impossible to determine 

whether the System could become constitutionally sound merely with greater 

funding. To the contrary, if the amount of funds appropriated to each district, when 

spent efficiently, is equal to or exceeds the cost of educating that district’s children, 

then the System’s financing cannot be unconstitutional. As such, this Court should 

156 Ex.8000. 
157 Id. 
158 Ex.1; Ex.8145; Ex.8000. 
159 Id. 
160 Ex.1341. 
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hold that to prove financial unconstitutionality, it is necessary for a school district 

to first establish the cost of educating a child, before it could demonstrate the need 

for more money to educate the children in its district. 

B. Before determining whether the Texas School System is constitutionally 
funded, it is also necessary to determine whether the System is spending 
funds efficiently. 

There can also be no determination of the unconstitutionality of school 

funding without first showing whether the System is otherwise constitutionally 

efficient. Here, the school districts have asked for an alteration of funding—

without confronting the Efficiency Intervenors’ challenge that the System must 

first demonstrate it is otherwise producing results with little waste so that a proper 

assessment of financial need can be made. 

 Historically, school finance lawsuits have required the courts to assume that 

the System is operating efficiently. The issue of whether the System is actually 

operating efficiently has not been litigated. But this Court continually urged that 

this assumption be challenged, and it is that assumption the Efficiency Intervenors 

now challenge in this case. See, e.g., W. Orange-Cove II, 176 S.W.3d at 792-793; 

Edgewood I, 777 S.W.2d at 397. The school districts, thus far, have been able to 

avoid proving the System’s efficiency, continually assuming they need not prove 

they use the current funds efficiently before being entitled to obtain additional 

funding through the courts.  
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The issues presented by the school districts should not be decided without an 

initial consideration of the issues raised by the Efficiency Intervenors. To allow the 

school districts to obtain more money without any burden of proving the amounts 

currently available are being spent efficiently only promotes more waste, not to 

mention encouraging the System’s self-litigation and the attendant unproductive 

costs. There can be no doubt that litigation costs are wasteful, and this is especially 

so when the school districts sue the State, wasting millions of taxpayer dollars 

(used to both prosecute and defend the suit) that could otherwise be spent 

educating children. The Court can put a stop to this cycle by requiring school 

districts to first prove they use current funds efficiently, before bringing litigation 

to demand more funds. 

C. No evidence has ever been presented in the recurring school finance 
litigation to prove funding for the System is inadequate to the point of 
making the System unconstitutionally inefficient. 

 The System’s school districts claimed in this suit (as in previous ones) that 

it is only the financing that is unconstitutional, and this unconstitutionality flows at 

least in part from the insufficient availability and inequitable distribution of 

funds.161 But to prevail on that claim, the school districts should be required to 

show that it is because of funding inadequacy that the System is unable to produce 

161 1CR5, 26, 48, 69. 
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a general diffusion of knowledge with little waste.162 The link between funding 

amounts and constitutional inefficiency has always been missing in the analyses.  

The Efficiency Intervenors submit that it is only when it is demonstrated that 

the funds allocated for schools are being spent efficiently that the Court should 

reach the question of whether this amount is insufficient to allow the school 

districts to provide for the general diffusion of knowledge. In other words, it is 

impossible to know what amount of funding is adequate to produce a general 

diffusion of knowledge when there is no evidence school districts are spending the 

money available in a way that is efficient. If the amounts available, when spent 

without waste, would be sufficient to produce constitutionally required results, 

then the school finance system cannot be unconstitutional. Essentially, the school 

districts have not shown that the reason they cannot provide for the general 

diffusion of knowledge is in fact because they do not have enough money.163  

More money may or may not be required for an efficient system of public 

free schools. The Efficiency Intervenors do not dispute that a lack of adequate 

funds could interfere with the System’s ability to provide for the general diffusion 

of knowledge. But simply assuming—without proving—a link between the amount 

162 As established above, the Efficiency Intervenors proved a link between the structural 
inefficiency of the system and the inability of the system to provide for the general diffusion of 
knowledge. But if the Court believes that it is enough to just show the system is inefficient 
without establishing a link between the inefficiency and the inability to provide for the general 
diffusion of knowledge, then the Efficiency Intervenors should also prevail for this reason 
because (1) they established that the education system is inefficient and (2) they established it 
does not provide for the general diffusion of knowledge.  
163 1CR5, 26, 48, 69. 
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of funding and the ability to produce constitutionally required results cannot be 

enough. To prove that the System’s financing is inadequate, unsuitable, and 

inefficient, it should be necessary for a school district to prove that it is using the 

money it currently has in a cost effective manner for the purpose of educating its 

students and is nonetheless unable to provide a general diffusion of knowledge. 

D. The fact that the Texas School System cannot account for or 
demonstrate its funds are used in an efficient manner establishes as a 
matter of law the unconstitutional structural inefficiency of the System. 

In addition to the reasons discussed under Issue One, the System’s failure to 

account even minimally for the cost of educating a child, or to account for 

expenses through tying them to educational results, establishes that the System 

does not produce a general diffusion of knowledge with little waste. The Court can 

conclude on this basis alone that the System, as structured, is unconstitutionally 

inefficient.  

ISSUE THREE: Because the Efficiency Intervenors prevailed or, 
alternatively, significantly contributed to the court’s analysis of 
the constitutional efficiency of the Texas School System, the trial 
court abused its discretion in refusing to award them attorney’s 
fees. 

Since at least 1992, in Edgewood III, this Court has recognized the need for 

a legal challenge highlighting the inefficiencies in the System’s structure that 

impede “improvements in education which could be realized by eliminating gross 

wastes in the bureaucratic administration of the system.” 826 S.W.2d at 524. The 
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Efficiency Intervenors brought that precise challenge in this lawsuit. They were 

full participants throughout this lengthy litigation, including participating at more 

than 60 pre-trial depositions. They cross-examined almost every witness in both 

the first and second trials (which together included at least 43 lay witnesses and 32 

expert witnesses). The Efficiency Intervenors put on a case-in-chief during the first 

trial that lasted five trial days and included a student, parents, business leaders, a 

school district human resources professional, and five expert witnesses, two of 

whom were from the Hoover Institution at Stanford University. The undisputed 

evidence shows that the Efficiency Intervenors’ attorneys spent more than 3,500 

hours providing legal services and incurred more than $1.5 million in legal fees.164 

The trial court, however, refused to award the Efficiency Intervenors any of the 

fees.165 And it did so in spite of declaring from the bench that “there has been a 

great deal in the presentation by the Texans for Real Efficiency and Equity that 

should bear the Legislature’s scrutiny.”166  

The Efficiency Intervenors’ case is the first time in 30 years of Texas school 

finance litigation that the issue of qualitative efficiency has been included in the 

debate. A group of parents and students, joined by Texas businesses, stepped in to 

bring this challenge after the school districts once again refused to do so. But these 

families cannot afford to finance even a fraction of the costs in a lawsuit like this 

164 See 4CR732-873; 10CR370-78, 606-33. 
165 12CR188; COL 117. 
166 45RR179. 
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one. If the trial court’s refusal to award their attorney’s fees is affirmed, this long-

requested voice challenging the structural inefficiencies in the System will 

effectively be silenced, returning to the cycle of school finance litigation focused 

only on one branch of the state government suing itself for more money. 

The Efficiency Intervenors should have been declared prevailing parties or, 

at a minimum, considered to have significantly contributed to the constitutional 

debate on public education law. This Court should render judgment that it is just 

and equitable to award the Efficiency Intervenors’ reasonable and necessary 

attorney’s fees of $1,569,307 for trial and $170,000 for appeal. Alternatively, the 

Court should remand for determination of the appropriate attorney’s fee award. 

A. Reasonable and necessary attorney’s fees are recoverable on a 
declaratory judgment claim when equitable and just. 

Under the Uniform Declaratory Judgment Act (UDJA), “the court may 

award costs and reasonable and necessary attorney’s fees as are equitable and just.” 

TEX. CIV. PRAC. & REM. CODE § 37.009. Whether fees are “reasonable and 

necessary” is generally a question of fact for the fact-finder. Bocquet v. Herring, 

972 S.W.2d 19, 20 (Tex. 1998). Whether fees are “equitable and just” is a question 

of law to be determined by the court. Id. The UDJA does not require a party to 

prevail in order to obtain fees; rather, the decision as to whether to award fees is 

within the trial court’s discretion. See TEX. CIV. PRAC. & REM. CODE § 37.009; 

Bocquet, 972 S.W.2d at 20; Barshop v. Medina Cnty. Underwater Conservation 
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Dist., 925 S.W.2d 618, 637-38 (Tex. 1996). Yet while the trial court is afforded 

discretion in its refusal to award attorney’s fees, it abuses its discretion if it rules 

arbitrarily and unreasonably when it would have been equitable and just to award 

the fees. See Feldman v. KPMG LLP, 438 S.W.3d 678, 686 (Tex. App.—Houston 

[1st Dist.] 2014, no pet.). In school finance litigation, it is not an abuse of 

discretion to determine that an award of attorney’s fees is equitable and just for any 

party that made “significant contributions in what turned out to be a highly 

complex lawsuit.” Neeley v. W. Orange-Cove, 228 S.W.3d 864, 868 (Tex. App.—

Austin 2007, pet. denied). 

While the amount of reasonable and necessary fees must generally be 

determined by the fact-finder, uncontroverted issues can be determined without 

fact-findings. See City of Keller v. Wilson, 168 S.W.3d 802, 814-15 (Tex. 2005). 

The Efficiency Intervenors submitted uncontroverted evidence that they had 

incurred and would incur reasonable and necessary attorney’s fees. That evidence 

is: 
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Law Firm Diamond167  Enoch Kever168 Total Fees 
Before 3-5-2013 3,098 hours 

$1,074,463 
694.1 hours 
$321,510 

$1,395,973 

3-5-2013 through 
final judgment 

279.8 hours 
$117,920 

123.3 hours 
$55,414 

$173,334 

   For trial: 
$1,569,307 

For appeal to this 
Court 

$50,000 $120,000 For appeal: 
$170,000 

The trial court did not make any fact-finding rejecting that these uncontroverted 

fees were reasonable and necessary. Instead, the court concluded that: 

[I]t is equitable and just to deny the attorneys’ fees requests of the … 
Intervenors … because they were predominately non-prevailing 
parties and, while they contributed to the public debate on school 
finance law through this lawsuit, those contributions were not so 
significant as to warrant an award of fees.169 

The trial court abused its discretion by concluding it was equitable and just to deny 

the Efficiency Intervenors any attorney’s fees for their substantial efforts to finally 

bring to this Court, after decades of school finance litigation, its long-invited 

challenge to qualitative efficiency.  

167 Chris Diamond’s initial affidavit also included fees for two Dallas attorneys who covered 
three Dallas-area depositions and for substantive legal assistant work performed during trial by 
Kent Grusendorf. See 4CR736-810; see also 10CR370-78. 
168 See 4CR811-73; 10CR606-33. 
169 COL 117. 
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B. The Efficiency Intervenors should be awarded attorney’s fees because 
they should be declared a prevailing party.  

The heart of the Efficiency Intervenors’ case is that the Texas School 

System is inefficient: that is, it is unable to produce the constitutionally required 

general diffusion of knowledge with little waste. The Efficiency Intervenors were 

aligned with the school districts on the issue of inefficiency. And the trial court 

recognized the System’s inefficiency throughout its findings of fact and 

conclusions of law. Yet the court arbitrarily and unreasonably declared the school 

districts—but not the Efficiency Intervenors—to have “prevailed” on this issue. 

And the court awarded those “prevailing” school districts—but not the Efficiency 

Intervenors—all their reasonable and necessary attorney’s fees.  

In addition to providing extensive proof that the System is inefficient, the 

Efficiency Intervenors also did something that the school districts were unable or 

unwilling to accomplish: conclusively proving why the System is inefficient. The 

Efficiency Intervenors proved the link that establishes that it is the structural 

inefficiencies of the System (and not just insufficient funding) that causes its 

failure to provide for the general diffusion of knowledge. 

This Court should conclude that it is equitable and just to award the 

Efficiency Intervenors’ reasonable and necessary attorney’s fees because they 

prevailed in proving that the System is unable to produce the constitutionally 

required general diffusion of knowledge with little waste. 
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C. The Efficiency Intervenors should be awarded attorney’s fees because 
they significantly contributed to the debate on public education law. 

Even if the Court determines not to declare the Efficiency Intervenors 

prevailing parties, this Court should declare that they significantly contributed to 

the public education debate in this litigation.170 “The award of attorneys’ fees in 

declaratory judgment actions … is not dependent on a finding that a party 

‘substantially prevailed.’” Neeley, 228 S.W.3d at 868 (citing Barshop). Fees may 

properly be awarded to parties who “made significant contributions” in school 

finance litigation. Id.  

The Efficiency Intervenors made significant contributions in this litigation. 

Indeed, the Efficiency Intervenors brought the precise challenge that this Court has 

been requesting for more than two decades. In bringing their qualitative efficiency 

claim, the Efficiency Intervenors not only introduced the perspective into the 

public education debate that this Court has repeatedly suggested is an important 

one—whether the System, as a whole, is structurally inefficient, causing it to be 

unable to produce constitutionally required educational results—but it produced 

the evidence to prove it. The trial court abused its discretion by concluding that this 

challenge, repeatedly requested by this Court, is “not so significant” as to support 

an award of attorney’s fees.  

170 Id. 
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There also cannot be any reasonable dispute that it would be equitable and 

just to award attorney’s fees to the parents and other private litigants who stepped 

up to challenge the System’s structural inefficiencies when the school districts 

once again refused to do so. The Efficiency Intervenors’ case is the first time in 

thirty years of Texas school finance litigation that the issue of the System’s 

structural efficiency has been included in the debate. And the surest way to ensure 

that this issue is never again included in the debate is to tell these private litigants, 

including working families and single parents (who cannot afford to finance even a 

fraction of the attorney’s fees incurred in complex, multi-year litigation like this), 

that they must bear the entirety of the expense in order to have their requested 

voice heard. If upheld, the trial court’s judgment declining to award attorney’s fees 

will stifle these voices in cases involving the rights of parents, children, and other 

education consumers—when they are the very ones with the constitutional 

protection. And with their voice silenced, the debate will continue to be dominated 

by school districts asking for more money, without being questioned about—let 

alone being required to fix—the structural deficiencies that render the System 

inefficient and unable to provide a general diffusion of knowledge with little waste.  

This Court should conclude that it is equitable and just to award the 

Efficiency Intervenors’ reasonable and necessary attorney’s fees because their 

contribution in highlighting the structural inefficiencies that cause the System to be 
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unable to produce the constitutionally required general diffusion of knowledge is 

significant. 

PRAYER 

For these reasons, the Efficiency Intervenors request that the Court: 

(1) reverse the trial court’s judgment against the Efficiency Intervenors 
on their efficiency claim and render judgment for them on this claim; 

(2) reverse the trial court’s judgment declining to award the Efficiency 
Intervenors’ attorney’s fees and render judgment for the reasonable 
and necessary fees proven at trial for and for court costs; and 

(3) grant any other relief to which the Efficiency Intervenors may be 
entitled. 
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Flied in The District Court 
of Travis County, Texas 
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CAUSE NO. D- l-GN-11-003130 
At I J_'. L-\-1 ~ 
Amalia Rodrlguu•ndoal 

THE TEXAS TAXPAYER & STUDENT 
FAIRNESS COALITION. ct al: 
CALHOUN COUNTY !SD. ct al: 
EDGEWOOD JSD. ct al: 
FORT BEND JSD. et al.: 
TEXAS CHARTER SCHOOL 
ASSOCIATION. ct al.: 
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.IOYCE COLEMAN. <:t al.: 

I 1111.:rvcnors 

VS. 

MICHAEL WILLIAMS. COMMISSIONER 
OF EDUCATION. IN HIS OFFICIAL 
CAPACITY: SUSAN COMHS. 
TEXAS COMPTROLLER OF PUBLIC 
ACCOUNTS. IN llER OfflCIAL 
CAPACITY: TEXAS STATE BOARD 
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FINAL JUDGMENT 

fN THE DISTRICT COURT 

TR/\ VIS COUNTY. TEXAS 

200'" JUDICIAL DISTRICT 

On October 22. 20 12. this consolidated case was called for trial. All parti<:s appeared and 

announced that they wen: ready fur trial. including the Tcxa::; Taxpayer nnd Student Fairness 

Coalition Plaintifl!. (the "TTSFC Plnintiffs .. ).1 the Calhoun County ISD Plamtiffs.' the Fon Bend 

ISD Plai11t11Ts.' the.: Edgcwuud ISD Plamti!Ts.4 the: Chartc:r Sd1rn1I Plaintiffs.' the lntcrvcnors." 

I I he n SH : l'lainllff, .tl"C lll<" C 11larn11lh 1"1• <1 i 11 pamgrnrh' 2-X o f !he ir N1111h Amended PelillOll fi led Wllh lhe 
Cuun on October 11. 1011 . 

. fhc Calhoun Coumy ISO Pla1n11fr, arc 1ho'c dism c1' li ,10.:d m paragraph' ~-7 of their r hird Ame nded Pc1111on 
filed wnh lhc Coun on October 11. !013. 

' I he Fon Bend ISD l'lai111il1;, ore tho'" di,1ric" listed in l"1ragraph' ~ -83 of thei r Seventh Amended Pc111ion lilcd 
" uh the Coun on October l l . 2011. 
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and the State Defendants. 7 The case was tried to the Coun over the course of fony-five trial 

days. 

On the linal day of trial. this Court orally announced its ruling on the plaintiffs' claims, 

finding the Texas school finance system unconstitutional in several respects. Before this Coun 

entered its findings of fact and a final judgment, the 8J rd Legislature passed several bills that 

potentially ath:ctcd the d a11ns in this case. On June 19. 2013. th..: Coun granted a motion 10 

reopen the cvidcrn.:c to consider tl11.: impa<.: t of the '.!O 13 kgislation. and held a ten-day cvidcntiary 

hearing ht:gi nni ng on January 21. 20 1-1 

13ascd upon the competent ..:vidcncc a<lmit11.:d al trial (both thc main trial and upon the 

n:upcning of evidence). the arguments of counsel, and this Coun ·~ contcmpora111::ously-entt:rcd 

Findings of' Fact and Conclusions of Law (incorporated herein by refcrcncc).x the Cou11 finds 

that the Texa~ school finance system cffccti~cly imposes a state prnpcny tax in violation of 

Article VIII , Section 1-e of the Texas Constitution because school districts do not have 

meaningful discretion over the levy. assessment. and disbursement or local propeny taxes. The 

Court li.rrtht:r finds that the Legislature has l'aiil:d 10 meet its constitutional duly to suirnbly 

provide for Tcxa~ public schools because the school finance system is structured. operated. and 

funded so that it canntll pwvidc a constitutionally adc4uatc education for all Tt.:xas 

' I he hlgC\\ OOd ISi) l'lailllifl , aic 1h1»C plJlll\lff, '"icd in paragraph' ~- t ~ ur \heir 1 lmct Amcrnkct l'e1i1io11 likd 
\\Ith ihc Court (111 Aullu'I 7. 201.1. 

' I he Char1c1 ~dwol l'la11111fl, arc rho'c pl:1111t1tl' l"ted ill 1,..rai;raph' ~-7 ol 1hc11 I 1l1h Amcndcd Ot1g111al P,·1111u11 
and Rcquc,1 for Dcclara1ory Judgmcnl tiled w11h the Court Oil November 2t. 2011. 

,, I he lnh.!1\'Cll01' J ll.' tho-.l' J.ldll lC' 11 ... tcd in p;.irag.iaph l of lhC1/' rh1rd /\incndc<l Pica in l ntcrq,·1111011 ti led Wllh 1hi, 
Coun Oil Augu,1 7. W13. 

lhc ~tatl.'" OclCndJnl' dtc ~11chacl \V1111am,. 1n h1' ollic1al capactt)' a' l ~~a~ (omm1,,1oncr ol l ·dul:at1u11. tlu.· 
Tc'"'' I .duca1ion Agellc~: Su»n Cumb'. 111 her oftic1al caparny as 1he I c'"' Comp1rollcr of Public Accounh. and 
th~ I c•.;a;,,, .S1 ~11c Bo:11d ,1f l·.Jucal1un 

' I he C oun rncorprnalc' ib Findmg' of l'acr and C'onclu,ion' of I aw 111 '"Pl>On of 1hi< F11ial Judgmenr. The 
CXdarJl1on'. h.:n::in. -,ummJ11.tl or n....,ta1C' tho~ lound 111thc I 111din~' ol I .tel Jnd < uuclu,itm' ul I .t\\ 
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schoolchildren. Further. the school finance system is constitutionally inadequate because it 

cannot accomplish. and has not accomplished. a general diffusion o r knowledge for all students 

due to insufficient funding. Finally. the school fi nance system is fi nancially inellicicnt because 

all Texas students do not have substantially equal access to thl! educational fu nds necessary to 

accomplish a general d iffusion of knowledge. Consequently. the Coun enjoins funhcr funding 

under the system until the constitutional infirmities arc correctc<l . 

THE CONSTITUTIONAL STANDARDS 

State Property Tax Prnhihitio11. 

Because the 'ITSFC Plainti ffs. the Calhoun County ISD Plaint iffs. the Fort Bend ISO 

Plaintiffs. and the Edgewood IS O Plaintiffs (collectively. the .. ISD Plaintirls'") must tax at o r 

near the maximum allowed tax ralc.: to fu nd maintenance and operations for an adequate 

education. they contend that the State. through the school fi nance system. improperly controls 

local property taxation in violation of Article VIII. Section 1-c o f the Texas Constitution: "No 

State ad valorem taxes shall be levied upon any prope11y within this State." TEX. CONST. an. 

Vil!. ~ I-.:. "An ad valor.:m tax is a state tax when it is imposed directly by tlu: State or when 

the State so wmpktcly controls the levy. assessment and disbursement o f revenue. either 

<lin.:ctly or indirectly. that the authority employed is wi thout meaningful d iscretion.'" West 

Orn11g<'-Con· C1111.1. l .S.D. 1·. Nl'd1:v. 176 S.W.3d 746. 75 1 (Tex. 2005) ("WOC If'] (quoting 

Carro/11011-Fwmffs Bra11d1 l.S.D . 1·. /:"dgc:1nwd l.S.D .. 826 S.W.2d 489. 502 (Tex. 1992)) 

["Edgnrnod /J['j. fhe evidence clearly establishes that local districts do not have meaningful 

discretion in the kvy. assessment. and disbursement of property taxes; therefore. the Texas 

school finance system imposes an unconst illltion<ll state property tax. 
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The Education Clause - Adequacy, Suitability, and Financial Efficiency. 

Like the Texas Supreme Court. this Court measures the conduct of the Legislature hy its 

constitutional duty: 

A general diffusion of knowledge being essential to the preservation of liberties 
and rights of the people. ii shall be the duty of the Legislature o f the State to 
establish and make suitable provision for the suppo rt and maintenance of an 
cllie ient system o f public free schools. 

TEX. CONST. a11. Vil . § I (emphasis ::u.lded). As applied in this case and dt:>cribecl by thi.: 

Supri.:1111.: Cou11. th.: Consti tution lirsl ri.:qmn:s tht: 1.i.:gis latun: to .:stablish a puhli.: school systi.:m 

that i~ ··auc4uatc: · 1..: .. 1111.: that '"achievc[sj ·1aJ general diffusion of knowlcd~c . . essential to 

the pre~crvation o f liberties and rig hts o f the people. ··· ll'OC II. 176 S.W.3d at 753 (quoting 

TEX. CONST. art. Vil, § I) (emphasis added). Second. the Legislature must make ··suitable 

provis io n·· to achieve lhi.: general diffusion of knowledge. That is. the Legislature must 

structure, operate, and fund the public school system .. so that it can aceompl i:.h its purpo:.c for 

all T.:xas children:· Id. (emphasis added). Third. in furn.Jing the public school sys tcm. lht: 

Legislature must be ·· financially e fficil.!n1.·· ···children who live in poor districts and children 

who live in rich di:.tril: ts must be afforded a subslanlially ct1ual opporlunity to ha\'l' access lo 

rducalional funds .... Id. (quoting l:"r(~cw1111d l .S./J. 1·. l\.irhy. 777 S. W.2rl 39 I. 397 (Tex. I 989)) 

t··1."f~('\\'11ocl f' ] (t:mpha:.is added). In 1he context o f a linanl.!c system thal i ~ h.:avily clcpcndcnt 

upon prop.:11y tax revenues and there c:1.i:.1:. a vast di:.pan ty in property \'alucs anw ng the sch<>ol 

chs tric1s . ... [l]h.:rc must be a d1rc1.: t and close correlation between a dis1ric1·s tax effort and lhc 

educational resources avail<1blc 10 it. .. .... Cdi;t!1rnod l.S. IJ. 1·. /vft>110. 9 17 S. W.2d 7 17. 729 (Tex. 

1995 ) t··£cJg, 11 11od 11 ··1. (quo t mg J::dgc11 mu! I. 777 S. W.2d at 397). Th.: I cxa:. :.chuol finance 

:.y:.11.:111 b cons tilutionally inadequate. un~uit;ihk. and linancially meflicient. 
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STANDARD OF REVI EW 

This Cou11 is mindful that its role differs from that of the Legislature. 

[T]he Legislature has discretion under article VII. section I to determine how to 
s tructure and fond the public education system to achieve a general diffusion of 
knowledge. However . . governmental discretion is circumscribed by the 
Constitution. Anicle VII, section 1 requires that public school finance be efficient 
and adequate [and suitable] to provide a general diffusion of knowledge. 

II'()(' II. 176 S .W.:ld al 775. The Lcgislaturc's "allinnallvc duty 10 establish and provide for the 

public frc.:c schools" is acc\lmpanicd hy "express constitutional 111anda1c·· hy wlm;h this Coun 

must " mcasun; the wn~tituuonal ity of the Legislature· s actions.'' !ti. at 776. "That prov1s1o n 

docs not allow the Legis lature to ~t111cturc a public s1.:hool system that is inade4uatc. inefli cient. 

ur unsuitablt:. regardless of whether it ha~ a rational ba~is or even a compelling reason to do 

so .. Id. at 784 (emphasis add.:d). 

The Legislature is entitled to detcnninc what public education is necessary for the 
constitutionally required ·gencral diffusion of knowledge·. and then to determine 
the means for providing that education. But the Legislature does not have free 
rein at cithc.:r level. ...... 
l f thc Legis lature ' s choices arc infonned by guiding rules and principles properly 
related to public education that is. if the choices arc not arbitrary then the 
system clocs not violate the consti1u1ional provis ion. 

lei. at 784-85. 

In a~sc~~mg challenges 10 the puhl1ic cducall!in S) s tem under aniclc VI I. section I. 
courts must 1101 on the one hand substitute their policy choices for the 
Legislmun.:·~. however undcsirnbl.e the lallcr may appear. hut must on the tllher 
hand examine the Legisl<11ure's chrn1.:es carefully to dctennine whether those 
choices meet the requirements or the Constitution. By steering this course, the 
Judiciary can assure that the peopll!'s guarantees under the Constitution arc 
protected without ~uaying into the prerngativcs 1, rth..: L1.:gislu1ure. 

Id at 785. 
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Though the Court recognizes the Legislature's discretion in crafiing the public school 

system, "the final authority to detennine adherence to the Constitution resides with the 

judiciary." Id. While the parameters arc not clear. the constitutional limits arc. 

[Ajnicle VI I. section I dictates what the sy!.tcm c:amwt be: it cannot be so 
inadequate that it docs not provide for a general diffusion or knowledge, or so 
inefficient that dis1ric1s which must achieve this general di fTusion of knowledge 
d<• nol ha,·e subst<Jntially c4ual access 10 availahlc revenues lo perfc•nn their 
mi~s ion. or so un~ui 1ablc 1ha1 ii cannol h<.'l:ausc o f i1s struclurc achic\ e i1s 
purpose. 

/ti. a1 783. Till: Court finds the Legislature has foiled In mccl its cons111utional mandaic an<l ha~ 

ac1c<l arbi1n11 ily in s1ruc1uring and funding the Texas school finance ~yMcm. 

Based upon the Court's Findings ol' Fact and Conclusions of Law. the Court GRANTS 

the ISD Plaimiffs· reque~ls for declara1ory and injunctive relief and makes 1hc following 

declarations. 

I. Oerlarato.-y .-elicf relating lo Article VIII, Section 1-e stale propcrh tux claims 

This Cou11 GRANTS Fll"AL JUDGMENT to the ISD PlaimilTs on 1hcir requests for 

declaratory relief in connection with thcir Art iclt:: VIII. Scc1ion 1-c state propc11y tax claims. 

/\ccordingly. the Court makes the following dcclara1 ion~: 

I. The ISD Plamt iffs have lo~t 111can111gli.JI di screllon to set their M&O t;i,x rales, as their 
cun-enl ralcs cfli.:e1ively serve as a iloor (because they cannol lower iaxes wi1hout fur1hcr 
compmmismg their ability lo meet slate standards and requirements) <md a ceiling 
(because they arc either legally or prae1ically unable to raise rates further). Further. to the 
cx11.:m any of the ISD Plamtill' d1~1ncts could raise 1hcir M&O tax ra1c to 1hc statutory 
maximum rate o r $1.17 (and have ntll alrc<idy dune so), the db tricts would sti ll remain 
unahlc to mcaningl'ully use local iax dollars fhr local cnrichmenl bcyond the level 
required for a constitu1ionally ade4ua1e eduea1io11. in violation or the prohibi1ion on swtc 
ad "alo1 t:m taxc~ . Thus. THIS COURT DECLARES 1hut the ISD Plaintifli. have 
estnblishcd an Article VIII. Section 1-e violmion as to their districts. 

2 Becau~c the ISD Plaintiffs collecti vely have abo established a syslcmic violation, TlllS 
COURT DECl.ARL·S thnt 1hc Texas schoo l linancc systc1n is prescn1ly 111 violation of 
A11iclc VIII. Scc1ion 1-c of the Texas C'ons1i1u1ion. 

6 
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11. Declaratory relief relating to Article VII. Section I suitability claims 

This Court GRANTS FINAL JUDGMENT to the ISD Plaintiffs on their requests for 

declaratory relief in connection with their Article VII. Section I suitability claims. Accordingly. 

the Court makes the following declarations (which summarize or restate those made in the 

accompanyi ng Findings of Fact and Conclusions o r Lllw): 

l. The ISD Plaintiff\. ha\c sho1vn that the Stale ha~ m;idc mi effort lo deh.:nrnnc the ..:osts of 
meeting ih 0\\11 swndanb or orbndging the p..:rformance gap~. The ISO Plaintiffs have 
further shown that the c(1sts of provid ing a gcncral di ffusion of knnwli.:dgc exceed the 
runding provided thwugh thc current system. and that multiple dcfixt~ in the current 
design of' the ~ehnol finance ~ystem including inadequatdy funded weighb for 
economically disadvantaged and English Language Leamer students cumulat ively 
prcvwt <listricts from gcncraung sullicienl resour..:c~ to accompl ish a general diffusion of 
knowledge for all students, and particularly with respect to the Statc·s economicall y 
di~1<lvantaged and bnglish Language Leamer student.~. Accordingly. TlllS COURT 
DECLARES that the Texas school finance system violates the "make suitahle provision·· 
clause in Article VII. Section I of the Texas Constitution because the system is n(l( 
··strm:tured, opcrated. and funded so that it can accomplish its purpose ror providing a 
gcm:ral diffusion of knowledge] for all Tex.as children." H10C II. 176 S. W.3d at 753. 

2. The Edgewood ISO PlaintilTs have funher shown that the costs of providing a general 
diffusion of knowledge to economically disadvantaged and l::nglish Language Leamer 
students exceed the funding provided through the current system. due 10 the arbitrari ly 
designi:d and insufficient weights for thosc students. This defect coupled with the 
arbi trari ly dt:signcd and insufTicicnt Foundation School Program funding made avaihthle 
to di~tricts like the Edgewood ISD Plaintiffs cumulatively prevent tho~c di,tricts rrom 
gem:1ating sul1leient resource~ to accompl i~h a general diffusion of knowledge for the 
State·~ economically disadvantaged and English Language Learner students 
Accordingly. TH IS COURT DECLARES that the Texas school finance ,ystcm vinlatc~ 
the .. make suirnhlc provision .. c lause in Artic le VII. Section I o r the Texas C\1n~titu tion 
hecaust: the system is nol .. structured. opcrnted. and fonded Ml that it can ;1ccompli~h its 
purpo~c l of providing a general diffusion ;>f l..nn11 ledge] ll>r I cccmo1111cally di,advantaged 
and F.ngli~h Lnnguaµe Leamer! childn.:n:· ll"OC II. 176 S. W.}d at 753. 

3 Tll IS COURT Dl:CLARES thi.: Statc·s school finance sy:.tcm fa ils lo sati,fy the ··make 
~uitahle provision"' requirement because Texas school children. particularly lhc 
c;;onomtcally disa<l\ aiuagcd and l:.nglish language learners. are dented access to that 
education needed to participate fully in the social. economic. and educational 
1lpponu111tics availabk in Tcxa~. Moreover. the failun.: of the Texas sd1m1I fi 11am;1.: 
system to fully pay the costs l>f a C(ln~lltuti111m lly adcqu;itc education. whether <II the 
max11nu111 tax talc .l\ ailablc "ithout a Tax Rati fkation Elc..-ction [ .. TRE'"]. S 1.04. or al the 
maximum tax rnlc with voter approval. SI 17. mean~ that the structure. operation. and 
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funding make it impossible for Texas publh; schools to accomplish a general diffusion o f 
knowledge. 

4 . The TTFSC Plaintiffs. the Fort Bend ISO Plaintiffs. and· the Edgewood ISO Plaintiffs 
have shown that the Texas schoo l finance system is structured. operated. and funded so 
that it cannot accomplish financial equity. Property wealthy districts arc able to access 
substantially more funding at all levels of the system. Further. the use of two separate 
funding mechanisms for M&O, IOnnula fonding and target revenue, makes it impossihle 
for the linance system to be equalized to accomplish financial efficiency. THIS COURT 
DEC! ARES that the Tcxa~ school finance system fails to satisfy the ··make suitable 
pmvisinn·· rcqum:mcnt bccausc it is s tructurcd. operated. and funded so that II 1~ 

impossible 10 achieve a general diffusion ofknnwlccfgc in a linancaally cflic1cnt mann.:r. 

111. Drcl:ira1on relief relating lo Article VII, Section I adcgu:icv claims 

Thi~ Court G RANTS FINAL Jl llXiMl::N'I to the ISO l'lain11fls. as ''ell ;1~ the Charter 

School Plaintifl\.. on their reques ts for dcdaratory relief in connection with their /\niclc VII. 

Secuon I adequacy daim~. Accordingly. the Court makes the fo lltm ing declarations (which 

summari1.c <•r restate those made in the accompanying Findings of Fact and Conclusion~ of 

Law): 

I. All p.:1formancc measures consi<lt:rt:d at trial. including ST/\AR t..:s~. EOC exams. 
SAT~. the ACT~. performance gaps. graduation rate~. and dropout rates among others. 
dt:monstratcd that Texas public schoob arc not accomplishing a general diffusion or 
knowlt:dge due to inadequate funding. Accordingly. THIS COURT DECLARES that the 
school linance system is constitutionally inadequate. 

2. The ISL) Plaintiffs have shown that thc cost of meeting the constitutional mandate of 
adequacy (the "gcncral diffusion of knowledge") exceeds the maximum amount of 
lunding that is a\nilable tn them at the $ 1.04 M&O tax rate (the highest rate aecess1blc 
without a TR El. Accordingly. TH IS C'OUR r DECLARES the State's school finance 
system foib 10 satasly the Article VII. Section I adequacy 1cqu1remcnt as to thc ISO 
Plaintiffs <listricts The ISD Plaintiffs also have shown that the cost of meeting the 
constitutional mamlatc ol' adcqu<icy exceed~ the amount of lundi11g that 1' 11r \Hiuld hc 
av;ii lahlc tn them at the maximum $1 17 M&O tax rate. Acc11rdingly. TH IS COURT 
DECLARES the Statt:·s school fi nance system fails 10 satisly the Article VII. S..:etion I 
adequacy rcquircrncnt as 10 the !SD Plaintil"ls distri<.: ts. 

J . Because the ISD Plaintiffs <.:ollecti\ cly ha\c abo cMabli~hcd a ~ystemicis1a1cwidc 
"a<lcquacy" "iolatit•n. rH IS COURT OEC: l.A RL:S that the Tc~as 'chn11l linan;.;c ~y,Lcm 
i, prc~enlly in vi~i lation of /\niclc VII . Sect ion I ol' the T.:xa~ Consl1tu11on. Stale(I 
anothc1 way. 1his ('nun linds that the Lcgislatuac violated the " arbitrary" stand:.ird 
descrihcd in ll'c,1 Ort1lll!•' Con· II hy " dclinl ing I the goals for accomplishing th.: 
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constitutionally required general diffusion of knowledge:· and then providing 
"insuflicient means for achieving those goals." WOC II. 176 S. W.3d at 785. The current 
structure of the school finance system is such that districts cannot generate suffic ient 
revenues to fund and provide an adequate education. 

4. The Edgewood ISO Plaintiffs. the TISFC Plaintiffs. and the Fort Bend ISO Plaintiffs 
have further shown that economically disadvantaged students and English Language 
Learner students are not achieving a general diffusion of knowledge and that the cost or 
providing a general diffusion of knowledge to these students exceeds the amount of 
funding made available for thcll' education under the current school linance system. The 
Court com:ludc, the runding for economically disadvantaged and l:.ngl i~h Language 
Learner >tudems i' 111adequa1c and arbitrary. Accordingly. 'I l llS <:OUR I DECLARl-.S 
the current public school linam:c 'YSlem i ~ inadequate for the provis i(>ll of a gcncrnl 
di ffu, ion l•f' J..11owlcdge liir cconomically disad\ anwged and English Language Leamer 
:,tudenl~ under A11u.:le VII. Section I 11f the Texa~ Con~l i tution. 

5. The ISO Plaintif!S have fu11hcr shown that the eu1rcnt foeiliti1:, funding is 
rnnstitutiunally inadequate to suitably provide ~uflicit:nt suppon fo r districts to maintain. 
build. and renovate the classrooms necessary for an adequate education. Thi~ 

constitutional inlinnity exacerbates the problems resulting from inadequate M&O 
fund ing because many districts arc forced to use those scarce limds to make up for 
unfunded faci lities needs. Accordingly. THIS COURT DECLARES that considered 
separately. and as pan of the total school linancc system. facilities funding is arbitrary 
;md inadequate in providing Texas school children with the consti1u1ional mandate of 
adequacy. 

6. The ISD Plaintiffs have shown that the M&O and l&S funding available under the school 
lim1nce system as a whole is insufficient to achieve a genera l diffusion or knowledge 
Accordingly. TH IS COUR'I Ol:C'LARES that the school linance system is arbitrary and 
inadequate in violation o f Article VI I. Section I or the Tex a~ Constitution. 

7. Because the school finance system for independent school districts under the statutory 
li.irniulas is conslllt.llionally ina\!ClJUate a11<l because cha11er sd1ouls arc iinam.:cd based un 
~talc average~ nf schtKil <listri1:t M&O funding levels. Tll lS COURT DECLARES that 
fundmg for open-rnrollment charter schools als(• b inadc4uillt . 

I\'. Dcclarntorv rclil-f f'('lnting lo Article VII, Section I finandal cftidrncy (cq11ilv) 
claims 

Thi!. Court GRANTS l-I NA L .IL'OGM ENT to the TTSFC' Pla111tills. the FM 13cncl ISD 

Plaintiffs. and 1he F.dgcwood ISD Plaintifls on their requests for declaratory relief in connection 

with tho.:ir Aniclc VII, Section I linancial e l1icu.:ncy or equity daim~ A1:wrd111gly. the C't>u1l 

make' 1he following dcclarat11111s. 

<) 
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I. The 'ITSFC. Edgewood !SD, and Fort Bend !SD Plaintiffs have shown that, in the 
current system. there is not a direct and close correlation between a district"s tax elTon 
and the educational resources avai lable to it. as required und1.:r Article Vil. Section I, 
and. as a result. there are large gaps in funding levels and tax effort between low property 
wealth and high property wealth districts. Plaintiffs have shown that these gaps 
disadvantage the students in thei:r districts in acquiring a general di!Tusion of knowledge 
and are incompatible with a system that requires that .. children who live in poor districts 
and chi ldren who live in rich districts ... be afforded a substantially equal oppm1unity to 
have acce~s to educational funds:· WOC II. 176 S. W.3d at 753. Instead. the system 
arbitrarily funds districts al diffcn:nt lewis below the constitutionally required level of a 
general diffusion of knowledge. Plaint ills have fu11h..:r shown that the school linancc 
sy,tcm \ iulatc~ th.: .. cllk icncy·· provisions of A11idc VII. Section I nf the Tcxa~ 
Constitution in that a) it li1ils to p1 ovide substantially c4ual access In M&O and l&S tax 
revenues n1,,-ces!>Hry to pmvidc a general cliffu,ion of knowledge at s imilar tax clfon. and 
b) it pennil;, an amount of unequal loc;il suppkmentation in the system 1ha1 is so great as 
to tlestroy the clfo:iency or the ,ystcm. Plaintil'ls have also shown that insofar as the 
State Dclcntlants continue lo rely on d1~para1c property \'alucs and accompanying 
property taxc> to fund puhlic schoob. c4ualization provisions such as equalized wealth 
leveb. guaranteed yields. recapture and caps on maximum tax rates. remain essential for 
a lirrnncially efficient and cquitahk puhl ic school system under Article VII. Section I of 
the Texas Constitution. The Statc"s failure to make facilillcs funding a statutorily 
permanent pan or the Texas school linance system and failure to update the cqualizctl 
wealth level/guaranteed yield (coupled with the lack of recapture) mean that low property 
wealth and high propt:rty wealth districts have vastly different access to facili ties funding 
contributing to the inellicicncy of tht: system as a whole. 

2. THIS COURT DECLARES that the school finance system vio la te~ the "el1icicncy·· 
provisions of Article Vil. Section I of the Texas Constitution in that it fails lo prlwidc 
sub~tanlla ll y equal access to revenue~ neces~ary 10 proddc a gem:ral diffusion or 
knowlctlgc al similar tax effm1. and in,tcad arbilrarily l'uncls district~ a l diffcrcnl levcb 
below the.: conslituuonally required level ofa gem:ral dil'l'usion of knowledge 

3. l:kcausc the TTSFC: Plainlil'fs. the Edgewood ISD l' laint i ll~. and the F1111 Bend ISD 
Plaintirt:.. collectively have cstahlishcd a sys1emic/sta1ewidc ,·iolit11on. Tl llS COt;R I' 
DECI .ARl:S that 1he Tcxa~ ~chool fi nance ~ystcm is presently in violauon of Article VII. 
Sccll1•n I or the Tc.\a~ Constitution '' ith rc~pcct ''' hoth maintenance anti operation~ 
funtling and l'ac ilitie~ funding. ~epara tdy and a~ complementary aspects of the school 
linancc ~y~te111. 

V. T his Cour t denil's tht' TTSFC Plaintiffs' re()ucst for declaratory n •ficf relating their 
Articft \' Ill, Section l(a) "taxp,a\·er equity" claim. 

For the reason' sci forth in its hndings or Fact anti Condusions of L<1w. thi~ (\1ur1 

decline~ to gram the relief sought hy tht..: TTSFC Plaintiffs in conncctiun with 1hcir A11iclc VIII. 

Section l(a) .. taxpayer c4u11y" clai111. THIS COURT OECl./\ RES that the Texas school linancc 
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system does not violate Article Ylll. Section l(a) and GRANTS FINAL JUDGMENT to the 

State Defendants on this claim. 

VI. This Court denies all picas to the jurisdiction. 

This Court finds that it has jurisdiction to rule on the merits of all claims in this case. 

Accordingly. TlllS COURT DENIES all pending picas to the jurisdiction. 

VII. This Court denies the lntervenors' rcc1uest for declaratory relief rclatini: to their 
Article VII, Section l"qualita ti•'C efficiency" cla im. 

For thi: reasons ~ct fonh in its Findings of Fact and Cnnclusion~ of Law. 1his Court 

declines to grant the relief requested by the lntervenors on their Article Vil . Section I 

··4ual i1a1ive cflit;icm:y"' claim. TH IS COUR r DECLARES 1ha1 the lnleJ"\enor:. Jailed to 

establish a "'qualitative ci'lic ie11cy"' violation of Article VII. Section I and GRANTS FINAL 

JUDGMENT to the State Defendants on this claim. 

VIII. This Court denies the Charter School Pla intiffs' request for dcclaratorv relief 
relating to their claims (other than their adequacy claim). 

As noted in Pan I above. th i~ Court GRANTS FINAL JUDGMENT to the Charter 

School Plaintiffs on their Article VII, Section I ade<1uacy claim as derived from the Court's 

ruling on the ISO PlaintilT.~· adequacy claim:.. For the reasons set fo11h in its Findings of Fact 

and Conclusion~ of Law. this Court DF.N lf:S the remaining relief requested by the C'ha11er 

School Plaintifl!- m connection \~ith their other claims and GRANTS FINAL JUD<i\llENT to the 

State Defendants on these claims. 

II 
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IX. Injunctive relief 

This Court GRANTS FINAL JUDGMENT in favor o f the TTS FC Plaintitls. Calhoun 

County ISO Pluintiffs. Fort Bend ISD Plaint iffs. Edgewood ISO Plaintiffs. and lhe Charter 

School Plain1iffs o n thi:ir claims for injum;tivc relief. Accord ingly. this Court: 

I. ENJO INS the Stutc Defendants from giving any force and effect to the sections o f the 
Education Code relating to the fimmcing of' puhlic schoo l education (Chapters 4 1 and 
42 and Si:ction 12. I 06 uf' the Education Code) and from d b tributing any mom:y under 
thc c urrent Texas school lim1m:in g system until thc cons ti tutio mil \ iolatiuns arc 
rcmcdied . Thc <:!Teet of thb inj unction shal l be ~toyed until July I. 20 15. in ordcr tu 
giH~ the Leg islature a rcasonablc opponunity 10 cure the constitutional ddit:icm:ies in 
the finance system bd i.1re the forego ing prohibitions take effect. 

2. r his injunction shall in no way be consuued as enjoining the State Defendants. their 
agents. successors. employees. attorneys. ancl persons acting in concert with them or 
under their direction. from enforcing or otherwise implementing any other provisions 
of the Education Code. 

J. This injunction shall not har suits for collection of de linquent taxes. pcmihics. ancl 
interes t. 

4. This inju nction docs not impair any lawlill nhligation created hy the issuance or 
execution of any lawrul agreement or evidence o r indebtedness before July I . 2015. 
that matures alier that date and that is payable from the levy and collection o f' ad 
valorem taxes. and a schoo l district may. be fore. on. and an er July I. 20 15. levy. 
assess. and collect ad valorem taxes. at the fu ll rate and in the full amount authorized 
by law necessary to pay such obligations when due and payable. A school d istrict 
that. before July I. 20 15. issues bonds. notes. publ ic ~ccuritics . or other cvidcm:cs o r 
indebtedness under Chapter 45 o f Education Codt:. or otht:r appl icable law. or enters 
into a lca;,c-purehasc agrec1m:nt under Subd1aptcr A. Chapter 27 1 of the Local 
Gmcrmm:nt Code. may continue. bc fo1i.:. on. and after July I. 2015. to rt:ceivc stale 
a~sbtance with 1cspec1 to ~uch pay n11m ts to the ~ame ex tent that the d istrict would 
have bcen entitled to receive such assistance under Chapter 42 or 46 of the Education 
Code. notwithstanding this injunctio n. 

5. This injunction docs not limit. modify. or eliminate the authority of' a school district 
to issue or execute bonds. notes. public securities, or other evidences of indcb1cdncss 
under Chapter 45 o r the Education Code. or other applicable law. before. on. or after 
.luly I . 201 5. or to levy. assess. and collect. heforc. on. o r :ilicr July I. 2015. ad 
valorcm ta'tcs at the fu ll rate and in the fu ll amount authorized by Section 45.002 o r 
the l::.ducatiun Code or othcr appl icable law. m:cessary lo pay sm:h bond;,. note,, 
public securiucs. or {•thcr C \ 1den..:cs of indebtedness when due anti payublc. 
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6. This injunction does not limit. modify. or eliminate the authority of the commissioner 
of education. before. on. or after July I. 2015. to grant assistance to a school district 
under Chapter 42 or 46 of the Education Code. in connection with bonds. notes. 
public securities. lease-purchase agreements. or evidences of indebtedness. including 
those described by Subchapter A. Chapter 271 of the Local Government Code. 

X. At1ornevs' fees and costs 

In response to an agreed motion by all parties. this Court bifurcated the issue of 

a11nrncys· fees from the 1ri:1l on 1he merits of the plaintiffs' c laims in an oider dah:d August 29. 

:!O 11. Th<.: pa11io.:s agn.:ed ln try 1ho.: al1l11·m:y~ · li.;cs is!>ll<.:!> by submi~'ll•n~ of o.:xpcn allida' it ~ to 

1h1:-. Cou11. Thi:- Cou11 is of the opinion that the I TSFC Plaintiffs. Calhoun County ISO 

Pla1n1il1!-.. Fort 13cnd ISD Plaintiffs. and Edgcwoi'd ISD Plai111ifls arc <.:ntitlcd to reasonable and 

necessary attorneys· li.:cs as set forth hclow. and that such an award of foes would be equitable 

and just. subject to the Court·s rulings on the Statc·s objections. The Coun linds that it is 

L'<juitablc and just to deny the attorneys' fees requests of the State. the lntcrvenors. and the 

Charter School Plaintiffs because they were predominantly non-prevai ling parties and. while 

they contributed to the public debate on school linanee law through this lawsuit. those 

contributions were not so signilieant as to warrant un award of fees. 

Following lhc: con<.:lusiun or the initial trial on tin: 1111::ri1s. the: ISD PlaintilTs each 

subrnined their initial foe requests and allidavits to the Court in late Fehnrnry and cilrly Murch 

20 I J . 1 he Stall: then filed obJc.-ctions 10 the:,c Ice rcqu.:sts. In a cornmunication to muns.:! in 

September 2013, the Coun inli.irmed th.: parti.:s of its 1e111ati~c ruling~ on lhc~e objections. 

redu.:ing i:ach of th..: ISO Plaintiffs' Initial Fee Requc~ls by varying amounts. In summary. gl\cn 

the extensive number of parllcs. witnesses. cxhiblls. and preparauun nc.:essary for thc trial. the 

Coun declined the Stale·:, invrlation to ruk that only one allorney could cfft::clivdy rcprc~cnl 

each Plarntiffs' group each day during trial. Likewise, the Coull declinc::d the State's invitation 

to rule tlwt any attorney:-· Ices related to the lrrtervcnur~· or the Charier St:hool Plai111iff:,' claims 
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were unnecessary. The Court further declined lo strike fees for expert witnesses who were 

subsequently withdrawn when that 1kcis ion had not been made when the fees were incurred. In 

general. the Court adjusted the attorneys' foe awards for amounts the Cou11 has deemed 

inequitable or unjust to recover. such as time d irected at recruiting districts. public relations. or 

techno logy training or time that is insufficiently described. The Court noted favorably the ISD 

Plaintiffs' effort:- to submit fee requc:.ls that have been stripped o f cxtrancous timc. As a re~uh. 

the adjustments by lht: Court wen: tie 11111111111.v in comparison lo the.: overall attorney~· fee~ the 

Court f'ound to be equitable <1nd just. 

A her the reopening of the evidence and th<: completion of th.: s..:wnd pha:,e of the trial. 

1h1.: ISD l' laintrlfa submitt1.:d updated fee requests and supporting al'lidavits for time incurn.:d 

frorn March 2013 forward. The ISD Plaintiffs did not chal lenge this Court's prior rulings on the 

Slllt1.: 's obj1.:ctions. and each plaintiff group reduced thdr lt:e requests (for the initial phase of 

trral) 10 correspo nd wrth the Court's rulings. The State filed a s1.:cond set or objections to the 

requests for the fees incurred from March 20 13 forward. After carefu l n:view of the State's 

objections and the cvidcm:e related to uttomcys' Ices. the Court ravorably notes the lSD 

Plaintiffs' effort to adj ust thcir fees in re~ponsc tu the Court's previous rulings and to eliminate 

time the: Court found objectionable. Th.: Court again d1.:din..:s th1: State' s invitation to rule that 

only one attorney could c lTcctivcly rcprcs<.:nt each Plaintiffs' group cad1 day during trial and that 

billable time h<.: l11nitcd to actual tim..: durrng trral. Th1.: a~~nciatcd time cntri1.:s clearly indicate 

that the ISD Plaintiffs' attorneys w.:re engaged in trial prc:paration whtn nut 1n court. With 

re~pecl tn non-trial time, the Cnurt declines to rule that only om: attorney r.;ould cf'fcctrvcly 

n:prcscn1 each plaintiffs ' group anJ respcctl'ully notes that th.: State \~as aptly and approprratcly 

repre:,cnted by a learn of a1111mcys in all proct:e<J irrg~ bd(m: the Court. The complexity of this 
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mailer necessarily required team representation. and the Coun overrules the State' s objections on 

that basis. Likewise. the Coun again declines the State's invitation to rule that any anomeys· 

fees related to the lntervenors· or the Chancr School Plaintiffs' claims were unnecessary. The 

Coun further dt:clines to strike fees related to expcn witnesses who were subsequently 

withdrawn when that decision had not been made when the Ices were incu1Tcd. 

The State abo gc11e1<1lly object' to attornc)' charges lin· travel time. The (\1u11 ove1Tulcs 

thc,,c obje.:ti\•ns. ·1 he litigation involves di:-lrk l> from acws~ th1: s1;11<; with di lfon.:nt inten:sb 

and pcr:,pcetiv.:s. It is entirely pn:dictable and neces~ary that plaintiffs' rnunsd would be dra\\ n 

from around the stali!. Tht.: chargt.:d trn•cl time was not exces~ivc and was linked to !ravel for 

litigation mailers. 

A. TTSFC P/ai11tiffs · anomeys 'fee.~ 

The Court SUSTAINS the State's objeclions 10 lime billed on 3/23113. 415/ 13. 7/23113. 

7124/ U. 7/25113. 7126113. and 9127/ 13. Thi: identified time entries include references to 

legislauvc mailers and conlerenccs that do not appear directly related lo the litigation. 

Accordingly. the Court reduces the charged time by 11.3 hours and an amount of S 1.977 .50. 

Otherwise. lhe State's obj<--ction' lO T l !>FC Plaintiffs· allomcys· tees arc OVERRULED. 

11' IS 1 ll EREFORE ORUERr.D 1ha1 under Scclion 37.009 or the 'l.:xas Civil J>raciice 

and Rcmcdics ('ode. the n ·sFC Plain1ilh ~hall recover from the State Dd cndants attomcys· 

Ices in the SUlll or $ 1.888.705.9 1, an Hl110Unt lhat 1his Court linds lo be both rca~onablc and 

necessary and cquilablc and just. 

IT IS f'U RTI IER ORDER ED tlHtl the sum awarded to the lTSf'C Plaintiffs shall bear 

po~1-judg111e111 interest at th~ raw of' live percent (S'J.o). compounded annually. from tl11.: date the 

judgment is s1gm:d Until the j udgment I !> paid IO rulJ. 
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IT IS FURTHER ORDERED that the TISFC Plaintiffs shall recover from the State 

Defendants appellate attorneys' fees in the following amounts that the Court also finds to be 

reasonable and necessary and equitable and just: 

• (A) $325.000 if the State Defendants seek and obtain direct review in the Texas 

Supn:me Court. with post-judgment interest to accrue on said amount at the rate 

ol' live pcrccnt (5°'o). cornp<•unded annually. from the date the dircct appcal i, 

perfected in the Tcx11s Supreme Court. with all such post-judgment interest to run 

until the j udgrm:nt against the State Ddi:ndants is paid in full: or 

• (8) ( I ) $325.000 if the State Defendants perfect an appeal from this Final 

Judgment to the Court of Appeals. with post-judgment interest to accrue on said 

amount at the ratt: of live pcn:ent (5%). compounded annually. fr<1m the date of 

thc notice of appeal in the Coun of Appcals: plus (2) $I 00.000 if the State 

Defendant~ scek n.:view in the Tt:xas Supreme Court. with post-judgment interest 

to accrue on said amount at the rate of live pen.:ent (5%). compoundt:d annually. 

from the date a petition for review is fi led with the Supreme Cou11 of Texas: with 

all such post-judgment inh.:reM to run until the judgment againM the State 

Defendants is paid in full. 

IT IS FURTHER ORDERED that if. following an appcal. the TTSK Plaintiffs do not 

prevail un one or mon.: of their danns. the Coun lind5 that this award of attorney~· lees would 

still be equitable and just under Section 37.009 of the Texas Civil Practice and Remedies Code. 

hccause they have made Sl!)nilil:ant contributions tu the publi1: debate on school finance law 

1hn>ugh this law~uit. 
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B. Calhoun County /SD Plaintiffs' anomey.~'fees 

The State·s objections to Calhoun County ISO Plaintiffs· attorneys· fees are 

OVERRULED. 

IT IS THEREFORE ORDERED that under Section 37.009 of the Texas Civil Practice 

and Remedies Code. the Calhoun County ISD Plaintiffs shall recover from the State Defendants 

allorncy~· fee~ in the sum of $2.609.642.57. an amount that this Court tincb to be both 

n:asonabk and 1 11.:.:c~~ary and equitablt: and jusL 

IT IS FURl llER ORDERED that thc sum awarded to the Calhoun County ISD Plaintiffs 

shall bear post-judgment interest at the rate or fi ve percent (5%). compounded annually. from the 

date the judgment is signed until the judgment is paid in lull. 

IT IS FURTHER ORDERED that the Calhoun County ISO Plaintiffs shall recover from 

the State Defendants appellate allomeys· fees in the following amounts that the Court a lso fi nds 

to be reasonable and necessary and cquitahlt: and just: 

• (/\) $500.000 if the State Defendants seek and obtain direct rcvicw in the Texas 

Supreme Court. with post-judgment interest to accrue on said amount at the rate 

of five percent (5%), compounded annually. from the date the direct appeal is 

pcrli:cted in the Tcxns Suprcmc Court. with all such post-judgment interest to nm 

until the judgment against the Stale Dcli:ndants is paid in lull: or 

• (BJ ( I) $400.000 if the Stale De!Cndants perfect an appeal from thi~ Final 

Judgment 10 the Court of Appeals. with post-judgment interest 10 accrue on said 

amount at the n11e nt' live percent (5%). compounded annually. from the date of 

the notice or appeal in the Coun o f Appeals: plus (2) :b325.000 if the State 

Dcfcndanb ~eek review in the Tcxa~ Supreme Cou11. with pl>Sl-judgmcnt intcrc~l 
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to accrue on said amount at the rate of five percent (5%). compounded annually. 

from the date a petition for review is filed with the Supreme Court or Texas: with 

all such post-judgment interest to run until the judgment against the State 

Defendants is paid in ruJL 

IT IS FURTHER ORDERED that ii: following an appeal. the Calhoun County ISO 

Plaintirts do not prevail on one or both of thcir claims. the Court lin<ls that this award of 

atllm11.:ys· lccs would still bt: t'quitablc and ju~t under St:ctiun 37.009 of the Texas Civil l'raet ice 

and Remedies Code. bL-cause they have made signiliennt contributions 10 lht: public <ldmte on 

school finance law through this lawsuit. 

C. Fort Beml ISD Plaillti.ff.\· ' anomey.~ ·fee.~ 

The Staic·s objections to Fm1 Bend ISO Plaintiffs" atlomeys· foes arc OVERRULED. 

IT IS TllEREFORF. ORDERED that under Section 37.009 of the Texas Civil l'raetiee 

and Remedies Code. the Fort Bend ISO Plaintills shall recover from the State Delcndanls 

anomcys· fees in the sum of Sl ,733.676.75. an amount that this Court finds to hi! both 

reasonable and necessary and equitable and just. 

IT IS FURTllER ORDERED that the sum awarded to the Fon Bend ISO Plaintiffs shall 

bear post-judgment interest al the rate of live percent (5%). compoundcd annually. !"rum lht.: <lute 

the ju<lgmcnl is signt.:d until lht:: judg1m:111 is paid in full . 

IT IS FURTHER ORDERED that the I·ort Bt.:nd ISO Plain1ins shall reco,cr from the 

Stult:: Defomlants appcllatc allorm:ys· fees in thc following amounts that th..: Court also lind~ lo 

he reasonable and necessary and equitable and just: 

• (A) $400.000 if the State Deft:ndnnts seek and obtain dirC(;l rcvicw in the Texas 

Supreme Cou11. with post-judgment inter..:st lo accrut:: on said amount at the rate 

or live perc..:nt (5%). compounded annually. from thc datt.: tht.: direct appeal 1s 

18 
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perfected in the Texas Supreme Court. with all such post-judgment interest to run 

until the judgment against the State Defendants is paid in full: or 

• (8) ( 1) $300.000 if the State Defendants perfect an appeal from this Final 

Judgment to the Court of Appeals. with post-judgment interest to accrue on said 

amount at the rate of five percent (5%). compounded 1mnually. from the date of 

the notice o f appeal in lhc Court nf Appe;1ls: plus (2) $250.000 if the State 

Defendants seek review in the Texas Supn:mc Court. with post-judgment interest 

to accrue on said amount at the rate of five percent (5%). compounded annually. 

from the date a petition !hr review 1s Ii led with the Supreme Court of Texas: with 

all :.w:h po~t-judgment interest to run until the judgment again~! the State 

Defendants is paid in fu ll. 

IT IS FURTHER ORDERED that if. following an appeal. the Flirt Bend ISD Plaintiffs do 

not prevail on one or more of their claiims. the Court finds that this award of attorneys· fees 

would still be equitable and j ust under Section 37.009 of the Texas Civil Practice and Remedies 

Code. bCt:ausc they have made signi ficant contributions to the public debate on school finance 

law through this law:.uit. 

D. Edgewood /SD Plai11tijf~ 'uttom ey., 'fee.\ 

The State's objecti\Hl~ tu Edgewood !SD Plaintiff':,,' allorney~· li::cs arc OVERRULl::.O. 

11 IS I HEREFOIU:. O RDERED that under Section 37.009 o f the Texas Civil Practice 

and Rcmcdic~ Code. the l:dgewuod !SD PlaintiO!, shall recover from the State Defendants 

allomcys· fees in the sum uf S2. I 9-UJ27.92. ;111 amount that thil> Court lin<ls tu b..: both 

reasonable and m:.:e,~ary and t:quitablc and just. 
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IT IS FURTHER ORDERED that the .sum awarded to the Edgewood ISD Plaintiffs shall 

bear post-judgment interest at the rate o f fi ve percent (5%), compounded annually. from the date 

the j udgment is signed until the judgment is paid in full. 

IT IS FURTHER ORDERED that the Edgewood ISD Plaintiffs shall recover from the 

State Defendants appellate attorneys' fees in the fo llowing amounts that the Court also finds to 

be reasonable and necessary and equitable and just: 

• (A ) $325.000 ir the Stale Defendants scck and obtain di rc<.:l rcvicw in the Texas 

Supreme Court. with post-judgment intcn.:sl lo a1.:eruc on said amount al the rate 

or live percent (5%). 1.:ompoundcd annually. from the date the direct appeal is 

pcrrectcd in the Texas Supreme Court. with all such post-judgment interest to run 

until the judgment against the Sta te Defendants is paid in full: or 

• (8 ) ( I ) $325.000 if the Stale De fendants perrcct an appeal from this Final 

Judgment to the Court of Appeals. with post-j udgment interest lo accrue on said 

amount al the rate o r live percent (5% ). compounded annually. from the date of 

the notice of appeal in the Court of Appeals: plus (2) $I 00.000 if the State 

Delcndnnts seek review in the Texas Supreme Cour1. with post-judgment interest 

to a1.:1.:rnc on said amount at the rate or live percent (5%). compounded annually. 

from the date a petition for review is ti led with the Supreme Court of Texas: with 

all such post-judgment interest to run until the j udgment against the State 

Defe ndants is paid in full. 

IT IS FURTHER ORDERED that if. follow ing an appeal. the Edgewood ISD Plaintiffs 

do not preva il on une or more o f their c laims. the Cou11 finds that this awanl of attorm:ys· tees 

would s till be equitable and just under Sc1.:tion 37.009 of the Texas Civil Practice and Remedies 

20 
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Code. because they have made signilicant contributions to the public debate on school finance 

law through this lawsuit. 

XI. Continuing jurisdiction 

This Court will retain continuing jurisdiction over this matter until the Court has 

determine<l that the State Defendants have full y and properly complied with its j udgment and 

or<lcr~. 

XII. Miscclluncous 

IT IS FURTH ER ORDERED that all .:usts o f court expen<led or im:um:<l in thi!> cause by 

the TTSFC Plaintiffs. the Calhoun County ISO Plaintiffs. tho:: Furl Bend ISD Plaintiffs. and the 

Edgewood ISO Plaintiffs are taxed against the State Dt!lendants. 

IT IS FURTHER ORDERED that all w rits and processes for the enforcement and 

col h::c tiun or thi:. j udgment or the costs of cuurt may issue as necessary. 

This Judgment linally disposes of all parties and all claims and is appcalablc. All other 

relief not expressly granted is denied. 

SIGNED this ~h day o f ¥---· 2014. 
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Flied in The District Court 
of Travis County, Texai 

EM AUG 2 8 20f4 
CAUSE NO. D-1-GN-l J-003130 At I~:.._; 1 ~II 

Amalia Rodriguez-Mendoza:C1trt 

THE TEXAS TAXPAYER & STUDENT 
FAIRNESS COALITION, t:Lal; 
CALHOUN COUNTY ISO. et al; 
EDGEWOOD ISO, et al; 
FORT BEND ISO. et al.; 
TEXAS CHARTER SCHOOL 
ASSOCIATION, et al. 

Plaintiffs. 

JOYCE COLEMAN, et al.. 

lntervenors. 

vs. 

MICHAEL WILLIAMS, COMMISSIONER 
OF EDUCATION, IN HIS OFFICIAL 
CAPACITY; SUSAN COMBS, 
TEXAS COMPTROLLER OF PUBLIC 
ACCOUNTS. IN HER OFFICIAL 
CAPACITY; TEXAS STATE BOARD 
OF EDUCATION. 
Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
s s 
§ 
§ 
§ 
§ 

* § 
§ 
§ 

IN THE DISTRICT COURT 

TRAVIS COUNTY. TEXAS 

200th JUDICIAL DISTRICT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Based on the testimonial and documentary evidence in the record, this Court makes the 

following findings of fact and conclusions of law: 
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Executive Summary 

This Court held a forty-five day trial between October 22. 2012 and February 4. 2013. 
hearing from over eighty live witnesses and building a record containing over 5.000 admitted 
exhibits. On the final day of trial. this Court orally announced its ruling on the plaintiffs' claims. 
finding the Texas school finance system unconstitutional in several respects. Before this Court 
entered its findings of fact and a final judgment, the 83rd Legislature passed several bills that 
implicated the claims in this case. The Court granted a motion to reopen tht: evidence lo 
consider the impact of the 2013 legislation. and held another three-week evidentiary hearing 
beginning on January 21, 2014. During this second phase. the Court heard from another twelve 
live witnesses and admitted an additional 700 exhibits. 

Base<l on lht! Court's review of the relevant case law and the evidence presented during 
the two trial phases, this Court issues the following findings of fact and conclusions of law. 
which are summarized below: 

A. The Legal Claims at Issue 

This case involves multiple challenges to the constitutionality of the Texas school finance 
system and public educational system by (I) four plaintiff coalitions primarily composed of 
independent school districts (collectively. the .. ISO Plaintiffs"), (2) a group of intervening parties 
referred to during the trial as the "Efficiency lntervenors" or the "lntervenors, .. and (3) a group 
of plaintiffs affiliated with the Texas Charter School Association (the "Charter School 
Plaintiffs"). 

At the heart of this dispute is the "education clause·· of the Texas Constitution - Article 
VI I, Section I - which provides: 

A general diffusion of knowledge being essential to the preservation of the 
liberties and rights of the people, it shall be the duty of the Legislature of the State 
to establish and make s11itable pr0\1isio11 for the support and maintenance of an 
efficient system of public free schools. 

Tex. Const. art. VII.§ I (emphasis added). 

From this language. four of the claims at issue in this case arise: 

• Adequacy claim: The ··general diffusion of knowledge.. clause has been 
interpreted by the Texas Supreme Court as requiring the Legislature to ensure that 
school districts are reasonably able to provide all students with a meaningful 
opportunity to learn the essential knowledge and skills reflected in the state 
curriculum such that upon graduation. students are prepared to continue to learn 
in postsecondary educational. training, or employment settings. 

• Suitability claim: The .. suitable provision" clause has been interpreted by the 
Texas Supreme Court as requiring the school finance system to be structured. 
operated, and funded so it can accomplish a general diffusion of knowledge for all 
Texas children. 
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• Equity/financial efficiency claim: The .. efficiency '" clause has been interpreted by 
the Texas Supreme Court as requiring that school districts have substantially 
equal access to revenues necessary to provide a general diffusion of knowledge. 
i.e., an adequate education. at similar tax effort. 

• Qualitative efficiency claim: The lntervenors assert that the public education 
system is qualitatively inefficient because it is not productive of results with little 
waste. 

A second constitutional provision also plays a central role in this dispute. Article V III, 
Section 1-c of the Constitution provides that "'[n]o State ad valorem taxes shall be levied upon 
any property within this State:· Tex. Const. art. VIII.§ 1-e. The Texas Supreme Court has held 
that Article VIII, Section 1-e is violated when districts lack ·'meaningful discretion" in setting 
their property tax rates for a local ad valorcm tax because of state constitutional, statutory, and 
regulatory mandates. such that the tax becomes a de.facto state property tax (the ··state property 
tax claim''). 

With this legal background in mind. the Court provides an overview of what has occurred 
since the Texas Supreme Court last addressed these issues in 2005. followed by a summary of its 
rulings on these and the other claims at issue in this case. 

B. Developments since the Texas Supreme Court's 2005 decision in Neeley v. 
West Orange Cove /SD. 

When the Texas Supreme Court last addressed the constitutionality of the school finance 
system in 2005. it held that the system had evolved into an unconstitutional state property tax 
because school district<; were deprived of meaningful discretion to set their local tax rates. A 
major factor in the Court's decision was the lack of local taxing capacity, as the majority of 
districts were taxing at or near the statutory cap on tax rates. While the Court was unwilling to 
also declare the system inadequate at that time, it hinted that Texas was on the cusp of violating 
the adequacy clause. It characterized the situation as an ·' impending constitutional violation," 
and stated that "it remains to be seen whether the system ·s predicted drift toward constitutional 
inadequacy will be avoided by legislative reaction to widespread calls for changes." Neeley l ' . 

W Orange-Cove Consol. lndep. Sch. Dist .. 176 S. W .3d 746. 790 (Tex. 2005) (" WOC If'). 

The convergence of three major trends since 2005 has brought the school finance system 
back under judicial scrutiny. Fi rst, Texas's student population is growing rapidly and at the 
same time growing poorer and increasingly diverse - to the point where more than three in every 
five students qualify for free and reduced-price lunches and almost one in five are English 
Language Learners (i.e .. have limited proficiency in English). Undisputed evidence shows that 
these populations are significantly more expensive to educate than the non-economically 
disadvantaged and English-proficient student populations. 

Second, to its credit. Texas has substantially raised the level of academic expectations for 
students and school districts. incorporating college-readiness standards into the state curriculum. 
increasing graduation requirements. and transitioning to a much more rigorous testing regime. 
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The evidence before the Court credibly demonstrates that it takes more resources to enable 
students to meet higher levels of performance. 

The third trend - a significant decline in financial support for public education - has 
substantially exacerbated the challenges caused by the first two trends. Ironically. this decline 
was set in motion by the passage of House Bill I in 2006 ("'HB I .. ). which was supposed to 
remedy the state property tax violation found by the Texas Supreme Court. 

HB I - which was promoted by political leaders as .. the largest tax cut in Texas history .. -
compressed school districts· property taxes by one-third over a two-year period. resulting in the 
loss of over $7 billion annually in property tax revenue . To pass legal muster. these lost local 
revenues were supposed to be replaced with new state revenues, including a restructured 
business margins tax. School districts were then authorized to gradually increase their 
maintenance and operations tax rates to $1.04 without the need for an election. or to a rate 
between $1 .05 and $1.17 if the rate was approved in a tax ratification election ("'TRE'") by the 
districts· voters. However. even at the time the Legislature passed HB I. it was aware that the 
new state revenues would not come close to replacing the lost local property tax revenues. 
Making the situation worse. the Legislature also greatly overestimated the amount of revenues 
that would be generated by the new state taxes. Consequently, the Legislature's actions left 
Texas with what the Comptroller called a recurring S 10 billion .. structural deficit" per biennium. 

The State was able to avoid serious repercussions from this structural deficit during the 
2009 legislative session by relying on an infusion of approximately $12 billion in federal 
stimulus funds. (State general revenue support for public education actually declined by about 
$3.2 billion for the 20 I 0-11 biennium.) Out the federal stimulus funds disappeared in 2011. 
Rather than take action to close the structural deficit and revise the funding system to account for 
changing demographics and rising academic standards. the Legislature opted to cut $5.3 billion 
from the public education budget. This resulted in significant harm to Texas students. as 
discussed below. 

In 2013. the Legislature reinstated approximately $3.5 billion of the $5.3 billion it had cut 
from public education in 2011. Most of this new funding came from local taxpayers, as the 
Legislature ··replaced'. the general revenue funds it had cut by using increased local revenue 
obtained from increasing property values. Yet as noted below. even taking the Legislature· s 
actions in 2013 into account. there still has been a significant decline in total per-student 
revenues for public education, on an inflation-adjusted basi s. over the last decade. This decline 
in real. per-student education spending has been even more pronounced over the last five years -
even as the economically disadvantaged and English Language Learner ("'ELL .. ) populations 
have continued to grow, and even as the State has begun the process of implementing the most 
rigorous curriculum and assessment standards in its history. 

Not surprisingly, over the same period, a wide variety of measures show that: (I) the 
performance of economically disadvantaged students and ELL students is dismal, and the gaps 
between these students and their peers have grown. (2) student performance overall is flat. (3) 
hundreds of thousands of high school students are not on track to graduate. and (4) an 
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overwhelming number of Texas graduates are not on track to attend college and succeed without 
remediation. 

C. The ISO Plaintiffs' adequacy claims 

Texas·s future depends heavily on whether it meets the constitutional obligation to 
provide a general diffusion of knowledge - such that all students have a meaningful opportunity 
to graduate college and career ready. More than 60% of Texas public school students are 
economically disadvantaged. more than 17% are ·'F.I .I .s. ·· and the majority (51.3%) are Hispanic. 
Those percentages have grown dramatically over the last decade - a trend which is almost 
certain to continue. According to Steve Murdock. the former state demographer and former 
director or the U.S. Census Bureau. if existing gaps in educational attainment and household 
income levels remain in place. Texas faces a stark future with declining income. higher rates of 
poverty. reduced consumer spending, reduced tax revenues. and higher state expenditures. 
However. if Texas can deliver on the constitutional promise of an adequate education and close 
the educational gaps described in these findings. then Texas would be far more likely to improve 
its long-term fiscal outlook through substantial increases in household income levels, economic 
growth. and state revenues. Unfortunate ly. in recent years. Texas has defaulted on its 
constitutional promise. 

In the last school finance case, the Texas Supreme Court held that .. [ilt would be arbitrary 
[and therefore unconstitutional] ... for the Legislature to define the goals for accomplishing the 
constitutionally required general diffusion of knowledge, and then to provide insufficient means 
for achieving those goals.'· WOC 11. 176 S. W .3d at 785. What has happened since that decision 
was ren<lere<l plainly violates this arbitrarim:ss stan<lar<l. 

The Texas Supreme Court instructs that to meet the constitutional mandate of adequacy. 
Texas school districts must reasonably be able to provide all students with a meaningful 
o pportunity to achieve the academic standards set by the Legislature. Through significant 
amendments to Chapters 28 and 39 of the Texas Education Code. the Legislature has established 
college and career readiness as the outcome goal of the Texas educational system. and has raised 
the academic performance standards for Texas schools and students accordingly. 

Defense and Plaintiff witnesses unanimously agreed that the incorporation of college­
rcadiness standards into the state curriculum and the transition from the T AKS testing regime to 
the State of Texas Assessment of Academic Readiness ( .. STAAR .. ) testing regime constitute a 
dramatic increase in the level of expectations for Texas students and school districts. 

But rather than provide districts more resources to meet the higher standards. the 
Legislature, in the 2011 session. imposed $4 billion in cuts to the Foundation School Program 
( .. FSP'") and an additional $1.3 billion in cuts to special grant programs. Many of the grant 
program cuts fell most heavily on the at-risk student population. The Court notes that the level 
of funding Texas provided to public education was not high. by national standards. even before 
the 2011 reductions. Before implementation or the cuts. Quality Counts. an annual report 
prepared hy Education Week. ranked Texas forty-ninch out of the fifty states on per-pupil 
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expenditures after adjusting for regional cost differences. Other evidence at trial yielded similar 
comparative results. 

The "'outputs .. evidence adduced at trial showed that districts are not able to provide a 
general diffusion of knowledge at current funding levels. The failure rates on STAAR constitute 
a current crisis in the educational system. After three tries. 47% of the state's economically 
disadvantaged 20 I 1-12 ninth graders. and 35% of all students from that class. still had not passed 
all of their ninth-grade level end-of-course ( .. EOC'') exams required for graduation. And unlike 
previous results on the T AKS tests that were in place during WOC II. student performance on 
ST AAR did not meaningfully improve during the second year of the tests· implementation. 
After the Spring 2013 administration of STA AR, 64% of economically disadvantaged ninth and 
tenth graders and 51 % of all ninth and tenth graders (338.038 students) failed to pass at least one 
required EOC exam. Even after the Summer and December 2013 administrations. hundreds of 
thousands of students still had not passed all exams required for graduation, according to the 
State· s own estimates. These failures have resulted in substantial remediation costs for districts. 
Student performance data from the STAAR exam, as well as other testing data. reveal that Texas 
is far from accomplishing its mission of producing college and career-ready graduates. 

As large as the gap is between Texas·s expectations and currem levels of student 
achievement, the gap is even larger when considering the performance levels of economically 
disadvantaged and ELL student populations. For example. at the current "Level II phase-in .. 
passing standard for the STAAR EOC exams, there was a 29% gap in the passing rate between 
economically disadvantaged and non-economically disadvantaged students for all tests taken 
after the Spring 2013 administration. The performance of economically disadvantaged students 
is even bleaker when judged against the ··final Level 11 '" standard that students will be measured 
against upon the completion of the phase-in in 2015-16. Only 13% of economically 
disadvantaged students could meet this final Level JI standard for all tests taken during the 
Spring 20 I 3 administration. compared to 36% of non-economically disadvantaged students. a 
23% gap. Massive gaps also exist between ELL students and non-ELL students on every 
performance measure. 

Despite the roll-out of tougher academic requirements and the dismal performance 
results. neither the Legislature nor the Texas Education Agency has made any effort to determine 
the costs of meeting increasing standards and providing remediation to struggling students. 
There is no evidence that the Legislature took those costs into consideration when making the 
budget cuts described above. The Education Code directs the Legislative Budget Board ('"LBB .. ) 
to make such a calculation and determine necessary costs per student, including the costs of the 
regular program. special population programs. and adjustments such as the Cost of Education 
Index, the guaranteed yield level for enrichment, and funding for the school facilities programs. 
Similar language has been in the Education Code for at least fifteen years. and yet the LBB 
simply has not complied with this provision. nor has the Legislature demanded compliance. 

Relatedly. the special program weights and allotments in the State's statutory school 
funding formulas are sorely out-of-date and in need of adjustment. They do not approximate the 
actual cost of education. When state formula funds do not adequately compensate districts for 
uncontrollable costs arising from different student. district, or community characteristics. 
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districts must use their own funds to cover these costs (if they can). typically with funds that 
were supposed to be available for enrichment. 

Because the funding formulas have not been updated, they are not structured or operated 
in such a way as to allow school districts to provide a general d iffusion of knowledge. Many of 
the principal strategies that substantial evidence suggests districts could employ to improve 
student performance (especially for economically disadvantaged and ELL students) - such as (I) 
smaller class sizes, particularly in the early grades, (2) full-day quality pre-K programs. (3 ) more 
competitive teacher salaries to improve the hiring and retention of quality teachers. (4) 
instructional coaches. (5) tutors. and (6) extended day and summer school programs - cannot be 
implemented without additional resources. In the absence of state funds. districts have had to 
increase local tax rates and use revenues that are supposed to provide districts with meaningful 
discretion in order to provide for an adequate education - or. worse yet. to go without these 
programs entirely. 

The evidence provided to the Court demonstrates the detrimental impact of the cuts on 
school districts" ability to achieve the mandates set before them. Despite enrollment growth of 
44.454 in 2011-12 (excluding charter schools), districts lost approximately 12.000 teachers and 
15.000 other school employees. Districts were forced to increase class sizes, eliminate tutors and 
other instructional specialists. eliminate full-day pre-K programs. and implement other cost­
saving measures that have negatively impacted their ability to carry out their educational 
mission. The evidence further established that while most districts struggled as a result of the 
budget cuts. low property wealth districts. which tend to educate a higher percentage of 
economically disadvantaged students and ELLs. bore a more difficult burden because they are 
unable to access similar tax revenues for maintenance and operations ("M&O'") or interest and 
sinking fund (''l&S .. ) rates as wealthier districts. Even taxing at the highest rates possible, these 
low property wealth d istricts were unable to generate local tax revenues to replace the lost state 
revenues. 

Taking the 2013 Legislature's partial restoration of funding into account, Texas sti ll has 
experienced a s ignificant decline in total per-student revenues for public education on an 
inflation-adjusted basis over the past decade. The decline has been even sharper in the last five 
years. In 2003-04, total per-student operating revenues for public education were approximately 
$7, 128 in 2004 dollars. The 2008-09 school year reflected the largest per-student revenues 
during the last decade at $7.415 (in 2004 dollars). in part due to increases in federal funding that 
year. Ry 2014-15. on an inflation-adjusted basis. public education funding per student wil l have 
dropped to $6.816 in 2004 dollars, representing a loss of $312 per student compared to the 2004 
level and a loss of $599 per student since 2009 - even though Texas's student population has 
become more challenging to educate and the bar for student performance has been raised 
substantially since that time. 

This Court finds that current arbitrary and inadequate levels of funding do not allow 
school districts to provide a general diffusion of knowledge and thus do not satisfy the 
constitutional requirements of adequacy and suitability. As (liscussed in Part l.C.5 (FOF 603. el 

seq.) below, persuasive evidence shows that Texas cannot accomplish a general diffusion of 
knowledge without a substantial investment of additional resources. The Court also finds that 
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the constitutional requirement of adequacy. and the financial resources it necessarily entails, 
must be available to districts without being made subject to a vote in a special election; otherwise 
local taxpayers can deprive local students access to the constitutionally required level of 
education (a very real threat. considering that at least 128 TREs failed between 2006 and 2012). 
For this reason. at a minimum, the Court finds that school districts must be able to finance the 
cost of meeting the constitutional mandate of adequacy within the range of taxing authority not 
subject to a TRE. which is a $1.04 M&O tax rate under the current system. 

Further. districts must be able to access sufficient facilities funding. An adequate 
education cannot be provided without classrooms. 

In summary, the plaintiff school districts, which are representative of the system at large. 
lack sufficient funding at a $1.04 M&O tax rate, or even at the maximum $1.17 tax rate intended 
for enrichment. to reasonably provide al I of their students with a meaningful opportunity to learn 
the Texas Essential Knowledge and Skills and graduate from high school fully prepared for post­
secondary educational or employment settings. This is particularly true with respect to the 
growing and large numbers of economically disadvantaged and ELL students. Thus. this Court 
declares that the Texas school finance system is presently in violation of the ""general diffusion 
of knowledge .. clause of Article VII. Section I of the Texas Constitution. The Court also 
specifically declares that the State is in violation of this clause with respect to its economically 
disadvantaged and ELL student populations. 

D. The ISO Plaintiffs' state property tax claim 

The Court·s ruling on the ISO Plaintiffs' Article VIII. Section 1-e state property tax claim 
rests in part on the analysis set forth above. as well as the following additional facts. 

When the Legislature compressed 2005-06 tax rates by one-third (generally to $1.00) in 
House Bill I (2006) in response to WOC II. it was intended that districts could use the funding 
generated by tax rates between $1.00 and $1.17 for local supplementation and enrichment above 
the level of funding required for a constitutionally adequate education. However. any such 
meaningful discretion has disappeared in the face of increasing costs (associated with higher 
standards and increasing percentages of disadvantaged student populations), legislative mandates 
on the use of additional funds. and the $5.3 billion in budget cuts in the 2011 legislative session. 

As a result. school districts are effectively out of taxing capacity. The overwhelming 
evidence shows 1hat districts taxing in the $1.04 to $1.17 tier are doing so in an effort to obtain 
funds for an adequate education. not for local supplementation and enrichment. Nearly one­
quarter of all districts are taxing at the maximum rate of $1.17. These districts have increased 
tax rates primarily in an attempt to keep up with state standards and requirements in the face of 
increasing costs. They do not have meaningful discretion to lower their tax rates. 

Even if all districts increased their M&O tax rates to$ I .17. the amount of revenue raised 
would not constitute meaningful discretion because revenue at these rates would remain 
insufficient even to meet the heightened adequacy standards. Superintendents from low property 
wealth districts that are already taxing at $1.17, established without question that they arc unable 
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to fund an adequate education with these tax revenues. They have no discretion to reduce their 
tax rates. and the system as a whole does not have the taxing capacity to fund a constitutionally 
adequate education for all students. 

In addilion, the State's failure to ensure that facilities funding keeps pace with property 
value gro\\1h, inflation, or the growing student population, has forced districts to issue more 
bonds and raise l&S tax rates. In order to finance needed facilities and comply with the State·s 
50 cent limit on the issuance of new bonds. districts have been forced to issue debt with longer 
maturities and grearer interest expenses. This increasingly expensive deht. combined with rising 
l&S tax rates due to lack of state support. has contributed to the loss of meaningful discretion 
over M&O tax rates. 

The State also exercises impermissible control over the levy of school district taxes 
through the taxing structure it has established. By forcing school districts to compress their tax 
rates by one-third, the Legislature eliminated $14.2 billion of revenue capacity in the system per 
biennium. But it .. replaced .. this lost capacity with a franchise tax that it knew did not raise 
enough to make up for the lost revenue (leading to the 2011 budget cuts). It then lowered the 
statutory M&O tax cap from $1.50 to $1.17. thus limiting the ability of school districts to replace 
the lost revenue themselves. The State exercises additional control through the TRE requirement 
(for any tax rate above $1.04) and the significantly lower guaranteed yield and higher recapture 
rate that applies to the ""copper-penny tier .. (above $1.06) - a combination that effectively 
prevents many districts from taxing beyond this amount. Finally. the State controls the levy by 
using increasing property values to finance enrollment growth and (nominal) funding increases. 

For the foregoing reasons, the Court concludes that the ISO Plaintifts. individually and 
collectively, have established a violation of the prohibition on statewide ad valorem taxes. Just 
as the Texas Supreme Court found nine years ago. the current M&O rates effectively serve as a 
floor (because school districts cannot lower taxes without further compromising their ability to 
meet state standards and requirements) and a ceiling (because districts are either legally or 
practically unable to raise rates further). Further, to the extent districts could raise taxes to the 
statutory max.imum rate of$ 1.17 (and have not already done so}. they would still remain unable 
to meaningfully use those additional local tax dollars for local enrichment. as these funds are 
needed to replace basic adequacy funding lost due to the State· s cuts. Even taxing at the $1.17 
maximum. most school districts would be unable to fund even the lowest estimates of the cost of 
an adequate education. Because the ISD Plaintiffs collectively have established a 
systemic/statewide violation. this Court declares that the Texas school finance system is 
presently in violation of Article VIII, Section 1-e of the Texas Constitution. 

E. The ISO Plaintiffs' suitability claims 

The suitability clause focuses on the "means chose;;n to achieve an adequate education 
through an efficient system.·· WOC fl. 176 S. W.3d 746, 793. While the Legislature has 
significant discretion to choose these means, the Texas Supreme Court instructs that whatever 
means chosen must be ·' structured, operated and funded so as to achieve [the] purpose .. of 
providing a general diffusion of knowledge for all students. Id. at 753. In other words. the 
suitability clause would be violated if ··the Legislature substantially defaulted on its 

8 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 27 of 383



236

responsibility such that Texas school children were denied access to that education needed to 
participate fully in the social. economic. and educational opportunities available in Texas:· Id. at 
794 (citation and internal quotation marks omitted). 

The student performance evidence detailed above - including the hundreds of thousands 
of high school students who are off-track for graduation. the low levels of college readiness. and 
the substantial performance gaps (especially for economically disadvantaged and ELL students) 
- makes it clear that the Legislature has in fact substantially defaulted on that responsibility. 
Rather than attempt to solve the problem, the State has buried its head in the sand, making no 
effort to determine the cost of providing all students with a meaningful opportunity to acquire the 
essential knowledge and skills reflected in the state curriculum and to graduate at a college and 
career-ready level. 

This Court finds that the multiple defects in the current design of the school finance 
system cumulatively prevent districts from generating sufficient resources to accomplish a 
general diffusion of knowledge for all students. but particularly with respect to its economically 
disadvantaged and ELL student populations. Instead of increasing resources for programs 
targeting at-risk students. the State eliminated funding for such programs. As already discussed 
above. among other flaws. the State relies on outdated. arbitrary weights and allotments that do 
not come close to approximating the actual cost differences that they are intended to address. 
Some of these weights have not been updated in over twenty-five years, and were not originally 
based on the actual cost of education. The weights for economically disadvantaged and ELL 
students have not been updated since 1984, and even then were set at half the amount 
recommended by a School Finance Working Group composed of members of nearly every 
educational organization in Texas. The Cost of Education Index - which dictates the annual 
distribution of $2.36 billion to address variation of education costs beyond the control of school 
districts - has not been updated since 1990. despite the fact that this state has seen substantial 
demographic changes. uneven population growth. and significant changes in the cost of labor 
and housing since that time. As noted above, other structural flaws in the finance system relate 
to the combination of the TRE requirement and the significantly lower guaranteed yield and 
higher recapture rate of the copper-penny tier - which effectively prevent many districts from 
accessing funding needed for adequacy. 

These structural flaws. combined with the evidence that districts across the state are not 
able to provide all of their students with access to a general diffusion of knowledge. demonstrate 
that the State has failed to structure. operate, and fund the school finance system so as to provide 
an adequate education to all students, including economically disadvantaged and ELL students. 
as required by the suitability provision. 

F. The TTSFC Plaintiffs, Edgewood ISO Plaintiffs, and Fort Bend ISO 
Plaintiffs' financial efficiency/equity claims 

The Texas Supreme Court has consistently ruled that the State· s duty to provide funding 
up to the levt!I of a general diffusion of knowledge comes with a responsibility to structure the 
system so that all school districts "'have substantially equal access to funding up to that same 
level at similar tax effort:· In spite of the Court· s admonition. the school finance system 
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continues to treat students differently. depending on whether the students ' zip code is located in a 
property-wealthy or a property-poor district. Although the Texas Supreme Court has never 
required perfect equity, the inequity has grown to the point that financial efficiency has been 
decimated. 

Texas relies heavily on local property taxes to fund its public schools, though property 
values across Texas remain incredibly disparate. This decision to rely on local taxes does not by 
itself render the school finance system unconstitutional. but it does mean that the Legislature 
must take action to compensate for these disparities to ensure that all districts have sufficient 
funding to provide all students a meaningful opportunity to graduate career and college ready. 
Given the State·s commitment to increasing the rigor and expectations of the Texas public 
education system. it is perhaps even more important now than ever before that the Legislature 
ensure that ·~[c]hildren who live in poor districts and children who live in rich districts must be 
afforded a substantially equal opportunity to have access to educational funds." Unfortunately. 
twenty-five years following the Texas Supreme Court's Edgewood I decision, the Legislature has 
once again failed to meet its constitutional duty to provide a financially efficient system by 
treating school children across Texas differently based upon the property wealth of the district in 
which they live. 

The evidence overwhelmingly establishes that a number of factors - the compressed tax 
rate. target revenue funding. unrecaptured golden pennies and l&S pennies. and the failure to 
update weights and allotments to reflect a reasonable approximation of the actual cost of 
education - have converged in a way that substantially destroys equalization. Property-poor 
districts are critically deprived of the ability to access reasonably similar revenues for similar tax 
effort. The same holds true even after the 83rd l.egislature·s changes in 2013. Further. the 
substantial cuts to special programs for at- risk students are borne more heavily by the lower 
property-wealth school districts that tend to educate more at-risk students. 

Ten years ago. in WOC II. this Court. and later the Texas Supreme Court, held that 
disparities between property-poor and property-wealthy districts were not so great as to run 
afoul of the duty to provide equal access to revenue up to the level of a general diffusion of 
knowledge. Since that time. the legislative changes to the structure of the system - tax 
compression, the target revenue system. and creation of the unrecaptured M&O ··golden pennies·· 
and l&S pennies - combined with the $5.3 billion cut to the public education system, and the 
dramatically increased academic standards. have caused the system to run afoul of the State's 
constitutional duty to provide for a general diffusion of knowledge in a financially efficient 
manner. The funding changes by the Legislature in 2013 slightly closed the gaps between 
property-poor and property-wealthy districts but not nearly enough to make the system 
constitutionally efficient. 

While taxing substantially lower than their property-poor counterparts, property-wealthy 
districts often reap over $1 ,000 per student more than their neighboring property-poor school 
districts for no better reason (much less an educational reason) than the value of their property. 
For a district receiving just $1.000 less per WADA than a neighbor. that translates into $22.000 
less for a classroom of twenty-two students or $400.000 less for a campus of 400 students. 
These funds could be used on a whole range of reasonable and necessary educational resources 
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proven to increase student performance. including: recruiting and retaining the best teachers. 
improving technology, reducing class sizes. upgrading the quality of pre-K programs. and 
offering a fuller and deeper range of accelerated and intervention programs. 

The Court heard from experts on the differences in the amount of revenue available to 
school districts and the corresponding levels of tax effort. Using a weighted average analysis. in 
order for the poorest districts with 15% of WADA in the state to raise between $6.500 to $7 .000 
per WADA in the Foundation School Program that the experts (and this Court) estimate is 
necessary to achieve adequacy. in 2012-13. these districts would have to tax. on average. 
between $1.29 and $1.39, respectively - tax rates substantially above the $0.99 and $1.06 rates 
levied by the wealthiest districts with 15% of the WADA in the state to raise the same amount. 
In fact. the poorest districts could not n::ach those levels because of the $1.17 cap on M&O taxes. 
Even after the 2013 legislative changes, these tax gaps are expected to lower by only three or 
four cents in 2013-14. Because property-poor districts access far fewer dollars in the system 
than property-wealthy districts at $1.04. they tend to have little-to-no discretion or ability to offer 
an enriched program. A system in which the poorest districts can never raise the level of funds 
necessary to provide for a general diffusion of knowledge - much less do so with room for 
meaningful discretion over supplemental enrichment pennies - clearly does not ensure 
substantially equal access to adequate funding at similar tax rates. 

Perhaps more disturbing, the combination of these changes results in most districts in this 
state being unable to access enough revenue to provide a general diffusion of knowledge - even 
when using the .. enrichment'' pennies intended for supplementation. As noted above. the Court 
heard from national and state experts regarding the cost of funding an adequate educational 
program. Just as this expert testimony revealed the Texas system to be inadequate. it also 
revealed it to be inequitable. Taxing at $1.04. 896 of the 1,021 school districts in Texas in 2013-
14 cannot raise the revenue per student in WADA for the lowest estimate of the cost of an 
adequate education. unadjusted for inflation. Even if districts used all of their .. enrichment 
pennies .. by taxing at the cap of $1.17 to satisfy the constitutional mandate of a general diffusion 
of knowledge. at least 761 districts still could not raise the revenue per WADA of any of the 
three estimates. These 761 districts have no access to the level of funding necessary to achieve a 
general di ff us ion of knowledge - much less access to it at a rate similar to that of the 124 
districts that can raise this amount at $1.04. 1 

Furthermore. under tht: target revenue system, the differences in funding levels match the 
definition of arbitrary. The target revenue system takes the quirks of a single year·s formula 
results - such as a "boost'" in revenue from increased property values or a ' 'hif" from declining 
property values or the loss of a major taxpayer - and makes them permanent. As a result. there 
is often no consistent relationship between a district's wealth and/or tax effort and its target 
revenue. Though the State indicated during trial that target revenue was going to be phased out. 
the 20 I 3 Legislature increased the factor that applies to target revenue. which over time has 
benefitted far more property-wealthy districts than property-poor districts. Reliance on this 

1 The ability to access sufficient funding for a general diffusion of knowledge at the $1 .04 tax rate is critical 
to a constitutionally sound school finance system. To find otherwise would permit local taxpayers through 
a TRE to deprive schools of sufficient funding. 
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snapshot of the 2005-06 school year also affects current formula funding because each district's 
compressed tax rate for its share of the Basic Allotment is an individually determined two-thirds 
of its 2006 tax rate. If a district was not taxing at the maximum M&O rate in 2006, its current 
Basic Allotment is arbitrarily reduced with no relation to need or the cost of education. Finally. 
the use of two separate funding mechanisms. target revenue and fo1111ula funding. makes 
equalization across the system impossible to the detriment of all but the wealthiest of districts. 

The Court also heard from superintendents in every region of the state whose districts are 
negatively impacted by these disparities. As the La Feria ISO Superintendent stated: "if you 
happen to have an island [such as South Padre Island] or you happen to be rich under the ground, 
or now where you have a ton of windmills in your agricultural land, you have additional 
resources that come your way. Those don't come to La Feria. But our kids sti ll have to compete 
with [others] on the football field and at the university:· 

School districts across the state are. as Dr. Meria Carstarphen of Austin ISO put it. ··up 
against the wall on the ever increasing state standards·· and unable to meet them with current 
resources. These problems are compounded for the low-target revenue and property-poor 
districts across the state whose students tend to have higher, more costly. needs. It is the State·s 
duty to provide all districts with the revenue necessary to prepare their students for college or a 
career - at similar tax rates and with meaningful discretion for enrichment. The t:vidence before 
this Court makes it clear that the Legislature has failed in this duty. 

G. The TTSFC Plaintiffs' taxpayer equity claim 

Four taxpayers in the TTSFC Plaintiff coalition brought a claim that the school finance 
system vio lates Article VIII. Section l(a)'s requirement that taxation be ''equa l and uniform:· 
They complain that taxpayers in other districts within the same county receive greater benefits in 
the form of revenue per WADA than they do for a similar rate of ad valorem tax effort. This 
claim fa ils as a matter of law under Article VIII. Section l(a) because the .. equal and uniform .. 
clause requires only that taxpayers in the same taxing district (whether a state, county, or ISD) be 
taxed at the same rate, and does not require equal and unifonn benefit from taxation. Though not 
a viable claim under the ''equal and uniform" clause. the claim that districts do not receive 
substantially equal revenues at similar levels of tax effort is better stated as a financial efficiency 
or equ ity claim under the education clause. 

H. The lntervenors' qualitative efficiency claims 

The lntervenors posit that the Texas educationa l system cannot be deemed 
constitutionally efficient unti I Texas adopts several structural reforms that have yet to attract 
majority suppon in the Legislature, including, among other things. eliminating the statutory cap 
on charter schools: changing laws, regulations. and practices that govern teacher compensation. 
hiring. firing, and certification; creating greater school choice or vouchers; and modifying school 
district financial reporting requirements. While the lntervenors contend that they do 1101 seek 
any particular remedy besides a declaration that the system is ·'qualitatively inefficient .. and 
therefore unconstitutional. a cure for the constitutional deficiency they allege necessarily would 
require the Legislature to adopt some version or their preferred educational policy choices. 

12 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 31 of 383



240

This Court finds that it has jurisdiction to rule on the lntervenors· claims. The Texas 
Supreme Court has emphasized that the judiciary·s role is limited to ensuring that the 
constitutional standards are met. not prescribing how the standards should be met; however. if a 
party can show that a means chosen by the Legislature. e.g. the structure controlling 
compensation. hiring. firing, and certification of teachers as alleged here. has no rational 
relationship to a necessary function of the public school system. or if the Legislature provided no 
structure fo r a necessary function. a qualitative e fficiency claim cou ld be proved. Here. the 
lntervenors do not claim that the current structure makes it impossible for the public school 
system to carry out a necessary function; rather. they contend there are better ways to structure 
the public school system to address them. 

The Court can decide whether or not the Legislature has created a system that reasonably 
addresses a constitutionally necessary function, but the Court cannot rule that system is 
unconstitutional just because there may be a "better .. way of carrying out that function. A 
declaration that the system is unconstitutional for the reasons lntervenors urge wou Id constitute a 
level of j udicial interference in specific questions of education policy that past precedents do not 
justify or permit. The Court therefore declines to find a qualitative efficiency violation . 

I. The Charter School Plaintiffs' claims 

Because the ISO Plaintiffs established the inadequacy of their funding on the school 
funding formulas. and because charter schools are financed based on state averages of ISO 
funding levels, the Charter School Plaintiffs prevail on the ir claim that funding for open­
enrollment charter schools is also inadequate. 

The Charter School Plaintiffs· equal protection claim based on the differences between 
how charter schools and school districts are funded (particularly. in relation to fac ilities funding) 
fails as a matter of law because this choice is within the discretion of the Legislature. The 
Legislature has specially provided for a charter school system that is publicly funded but that 
operates outside the predominant school district system. Charter schoo ls are subject to fewer 
regulations. Because charter schools and districts are subject to different requirements, the 
Legislature has a rational basis for funding them differently. Similarly, with respect to the 
Charter School Plaintiffs' complaint about the statutory cap on open-enrollment charters. this 
cho ice is within the Legislature's discretion, and the Legislature had a rational basis for 
implementing this cap - namely to ensure that TEA could handle its oversight responsibi lities. 

J. Relief awarded 

In light of the foregoi ng analysis. the Court declares that the current school finance 
system is inadequate. unsuitable. and financially inefficient under Article VII, Section I of the 
Texas Constitution, and vio lates the prohibition on a state ad valorem tax contained in Article 
VII I, Section 1-e. The Court enjoins the State from giving any force or effect to the sections of 
the Education Code relati ng to the financing of public school education, including the financing 
of open enrollment charter schools, unti l these violations are remedied, but is staying the effect 
of this injunction until July I. 2015 to give the Legislature a reasonable opportunity to cure these 
constitutional deficiencies. The Court also awards the ISO Plaintiffs their reasonable and 
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necessary attorneys· fees . The Court denies the requests of lhe State. the Charter School 
Plaintiffs, and the lntervenors for attorneys· fees . 

FINDINGS OFF ACT AN O CONCLUSIONS OF LAW 

I. Findings of fact 

FOF I. 

fOF 2. 

FOF 3. 

FOF4. 

A. The parties and claims at issue 

This case involves five separate lawsuits and an intervention rais ing challenges to the 
State's school finance system and other aspects of the educational system. The cases 
have been conso lidated inco a s ing le prot:eeding. 

l. The "ISD Plaintiffs" 

The "TTSFC Plaintiffs" are ( I) the Texas Taxpayer and Student Fairness Coalition. a 
Texas non-profit corporation composed of 443 school districts identified in their N inth 
Amended Petition; (2) the following individually-named school distr icts: Alicf ISD. 
Canuti llo ISD, Elgin ISD. Greenville ISD, Hillsboro IS D, Hutto ISD. Lake Worth ISD. 
Linle Elm ISD. Nacogdoches ISD, Paris ISD. Pflugerville IS D. Quinlan ISD. Stamford 
ISD. San Antonio ISD. Taylor ISD. and Van ISD; (3) taxpayers Randy Pittinger. Chip 
Langston. !'.lorman Baker, Brad King; and (4) Shelby Davidson. individually and as next 
friend of Cortland Davidson. Carli Davidson. and Casi Davidson. 

The "Calhoun County ISO Plaintiffs" are composed of Calhoun County ISD. 
Abernathy ISO, Aransas County JSD. Frisco ISD. Lewisville ISD. and Richardson IS D. 

The "Fort Bend ISD Plaintiffs" are composed of Fort Bend !SD, Abilene ISO. Allen 
ISD. Amarillo ISD. Angleton ISO, Austin ISD, Balmorhea ISO, BlufT Dale ISO. 
Brazosport ISD, Carthage ISD. Channclvicw ISD. Clear Creek ISO. Cleveland ISD. 
College Station ISO, Coppell ISO. Crosby ISO. Cypress-Fairbanks ISD. Dallas ISD. 
Damon ISD. Decatur ISO. Denton ISO. East Central ISO. Edna ISD, Fort Worth ISD. 
Hardin-Jefferson ISD. Hays Consolidated ISD. Hempstead ISD. Highland ISO, Houston 
ISD, Huffman ISO. Humhle ISO, Katy ISO. Keller ISD. Kenedy ISD. Kingsville ISD. 
Klein !SD. La Marque ISO, La Porte ISO, Lamar Consolidated ISD. Leggen ISD. 
McKinney !SD, Midland ISO, New Caney ISO. North East ISD. Northside ISD, Pampa 
ISO, Pasadena ISO, Pearland ISO. Perrin-Whitt Consolidated ISO. Pleasant Grove ISD. 
Rice Consolidated ISO. Rockdale ISO, Round Rock IS D. Royal !SD. Santa Fe ISD. 
Sheldon ISO. Spring Branch ISO, Stafford Municipal School District. Sweeny ISO. Trent 
ISO. Waco IS D. West Orange Cove Consolidated ISD. Woodville ISD. Albany 
Independent School. Beaumont ISD, Corsicana ISD, Deer Park ISO. Dumas ISD. 
Duncanville ISO. Ector County ISO. Galena Park ISD. Goose Creek Consolidated ISD. 
Graford ISO, Liberty ISO, Sharyland ISD, Schertz-Cibolo-Universal C ity ISD, Splendora 
IS D, Sudan ISO. Weatherford ISO, Pine Tree ISO. Troup ISD. and Kerrville ISO. 
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FOF 5. 

FOF6. 

FOF 7. 

FOF 8. 

FOF 9. 

The "Edgewood ISO Plaintiffs" are composed of Edgewood ISD; McAllen ISO; San 
Benito Consolidated ISO; La Feria ISO; Harlingen Consolidated ISO; Yolanda Canales. 
individually and as next friend for her minor children. Ek. and Ea. Canales; Arturo 
Robles. individually and as next friend for his minor child. A. Robles; Araceli Vasque7.. 
individually and as next friend for her minor children. J.L. and Al. and Ad. Vasquez; and 
Jessica Ramirez, individually and as next friend for her minor children, B. and G. 
Ramirez. 

2. The lntervenors 

The "lntervenors" are composed of Joyce Coleman, individually and as next friend of 
her minor children; Oanessa Bolling. individually and as next friend of her minor child: 
Lee Beall and Allena Beall, individually and as next friends of their minor children; Joel 
Smedshammer and Andrea Smedshammer, individually and as next friends of their minor 
children: Darlene Menn. individually and as next friend of her minor child: Texans for 
Real Efficiency and Equity in Education, a non-profit Texas corporation: and the Texas 
Association of Business. 

3. The Charter School Plaintiffs 

The "Charter School Plaintiffs" are composed of Mario Flores, individually and as next 
friend of his minor child; Aiden Flores; Christopher Baerga. individually and as next 
friend of his minor child Abby Baerga; Dana Allen. individually and as next friend of her 
minor child Teal Evelyn Allen; Jason and Sarah Christensen. individually and as next 
friends of their minor children Luke and Grace Christensen; Brooks Flemister. 
individually and as nexl friend of his minor child Ulric Flemister; and the Texas Charter 
School Association. 

4. The State Defendants 

The "State Defendants" are Michael Williams. in his official capacily as Texas 
Commissioner of Education ; the Texas Education Agency ( .. TEA .. ); Susan Combs, in her 
official capacity as the Texas Comptroller of Public Accounts; and the Texas State Board 
of Education ("'SBOE .. ). 

5. The use of focus districts 

Because of the large number of school districts in the TTSFC Plaintiff group and the Fort 
Bend ISO Plaintiff group, those groups agreed to present proof of their claims through 
the use of a smaller group of .. focus .. districts. This agreement was incorporated into the 
Agreed Scheduling Order signed by this Court on April 16. 2012. 

• The TTSFC Plaintiffs designated Alicf ISO. Lubbock ISD, Pflugerville 
ISD. Los Fresnos ISO. Lufkin ISD, Brownwood ISD, Anton ISD, Van 
ISD. Everman ISO. Quinlan ISD. Bryan ISD. Relton ISD. Kaufman ISD. 
and Hillsboro ISO as their focus districts. 
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FOF 10. 

• The Fort Bend ISO Plaintiffs designated Aldine ISO. Abilene ISO. 
Amarillo ISO, Austin ISO, Corsicana ISO, Duncanville ISO. Fort Bend 
ISO. Humble ISO. Northside ISO. Waco ISO. and Weatherford ISO as 
their focus districts. 

6. The causes of action at issue 

The ISO Plaintiffs, Charter School Plaintiffs. and lntervenors seek declarations that the 
Texas educational system is unconstitutional under the following theories: 

• ''Adequacy" claims. The ISO Pla intiffs assert a violation of the "'general 
diffusion of knowledge"' clause in Article VII. Section I of the Texas 
Constitution. because. as evidenced by low student achievement results. 
they lack the resources needed to reasonably provide all their students 
with a meaningful opportunity to acquire the essential knowledge and 
skills reflected in the state cu rricu lum and to graduate at a college-ready 
and career-ready level. The Edgewood ISO Plaintiffs more spec ifically 
assert a violation of the .. general diffusion of knowledge'" clause in Article 
VII , Section I of the Texas Constitution because they lack the resources 
needed to reasonably prov ide English language learner (••ELL'") and 
economically disadvantaged students with a meaningful opportunity to 
acquire the essential knowledge and skills reflected in the state curriculum 
and to graduate at a college-ready and career-ready level, as ev idenced by 
low student achievement results of these students and large perfonnance 
gaps between these popu lations and their peers.: The Charter School 
Plaintiffs likewise assert that the level of funding is inadequate for open­
enrollment charter schools in Texas :' 

• "State property tax" claims. The ISO Plaintiffs assert that the school 
finance system violates Article VIII. Section 1-e of the Texas Constitution. 
which prohibits the levy of a state ad valorem tax, because they lack 
meaningful discretion in setting their M&O tax rates (resulting in a de 
facto state property tax).~ 

• "Suitability" claims. The ISO Plaintiffs assert that the school finance 
system violates the ··suitable provision'" clause in Article VII. Section I of 
the Texas Constitution because the system is not structured, operated 

~ Findings of fact related to these claims can be found in Part l.C (FOF 2 10. et seq.) below. Conclusions of 
Jaw related to these claims can be found in Parts 11.A.3 (COL 20. et seq. ) and 11.B.I (COL 70. et seq.) 
below. 

·'Findings o f fact relating to th is claim can be found in Part l.G (FOF 1490, et seq.) below. Conclusions of 
Jaw related to this claim can be found in Parts 11 .A.8 (COL 61. ct seq. ) and 11 .8.7 (COL 89. ct seq.) below. 

~ Findings of fact related to these claims can be found in Part J.C. I (FOF 210. et seq.} below. Conclusions 
of law re lated to these claims can be found in Parts 11.A.2 (COL 9, et seq. } and 11.B.2 (COL 76. et seq.) 
below. 
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and/or funded so that it can accomplish a general diffusion of knowledge. 
Multiple defects in the current design of the school finance system 
cumulatively prevent districts from generating sufficient resources to 
accomplish a general diffusion of knowledge for all students. but 
particularly with respect to its economically disadvantaged and ELL 
student populations. For example, the State relies on outdated, arbitrary 
weights and allotments that do not renect the:: actual cost of education for 
school districts (and in particular the cost of educating at-risk students). 
and the State has made no effort to determine what it costs to provide all 
students with a meaningful opportunity to acquire the essential knowledge 
and skills reflected in the state curriculum and to graduate at a college­
ready and career-ready level.5 They allege that, as a result of these 
structural formula deficiencies. the system is not suitably operated or 
funded to account for uncontrollable costs arising from different student. 
district or community characteristics, resulting in significant adverse 
impacts on student achievement. The Charter School Plaintiffs likewise 
assert that the level of funding is unsuitable for open-enrollment charter 
schools in Texas.<> 

• "Quantitative or financial efficiency" or "equity" claims. The TTSFC 
Plaintiffs. the Fort Bend ISO Plaintiffs. and the Edgewood ISO Plaintiffs 
assert that the school finance system violates the ·'efficiency" clause of 
Article VII, Section I of the Texas Constitution in that it fails to provide 
propeny-poor school districts with substantially equal access to similar 
revenues necessary to provide a general diffusion of knowledge at similar 
tax efforts.7 The Charter School Plaintiffs also assert a violation of the 
efficiency clause on the theory that the school finance system fails to 
provide .. efficient and non-arbitrary'' access to revenues to open­
enrollment charter schools. including funding for facilities.M 

; Findings of fact related to these claims can be found in Part I .C (FOF 210. et .~eq. ) below. Conclusions of 
law re lated to these claims can be found in Parts 11.A.4 (COL 36. er seq.) and 11.B.3 (COL 78. et seq.) 
below. 

" Findings of fa,t relating to this claim \:an be found in Pan l.G (FOF 1490. er seq.) below. Conclusions of 
law related to this claim can be found in Parts 11.A.8 ICOL 61. et seq. ) and 11.B.7 (COL 89. et seq. ) below. 

7 Findings of fact related to these claims can be found in Part l.D (FOF 1204. ct seq. ) below. Conclusions 
of law related to these claims can be found in Parts 11.A.5 (COL 43. ct seq.) and 11.B .4 (COL 82. et seq.) 
below. 

~Findings of fact relating to this claim can he found in Part l.G (FOF 1490. et seq.) below. Conclusions of 
law related to this claim can be found in Parts 11.A.8 <COL 61. et seq.) and 11.B. 7 (COL 89. et seq. ) below. 
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• "Taxpayer equity" claim. The TTSFC Plaintiffs assert that the school 
finance system violates Article VII I. Section 1 (a)'s prohibition on taxation 
that is not "equal and uniform."Q 

• " Qualitative efficiency" claims. The lntervenors assert a "qualitative 
etliciency'· claim that they contend is distinct from the adequacy claim or 
other effic iency c laims. They claim that the entire system of public free 
schools violates the efficiency clause of Article VI I, Section 1 of the 
Texas Constitution because it is not effective or productive of results with 
little waste. They contend that various statutes and regulations (including 
but not limited to the statutory cap on the number of charter school 
operators. and statutes found in Chapter 21 of the Texas Education Code 
governing teacher compensation. evaluation. hiring and dismissal, etc.) 
render the system qualitatively inefficient.10 The Charter School Plaintiffs 
also contend that the statutory cap on the number of open-enrollment 
charter school operators violates the "efficiency'· clause of Article VII . 
Section I of the Texas Constitution.11 

• "Equal protection" claim. The Charter School Plaintiffs assert a 
violation of the Equal Protection Clause on the grounds that ( I) the 
Legislature fails to provide charter schools with substantially equal access 
to revenues and funding adjustments avai lable to independent school 
districts, incl ud ing the omission of facilities funding; and (2) the statutory 
cap on the number of open-enrollment charter school operators 
discri minates against charters. 1= 

" Findings of fact related to this claim 'an be found in Pa11 l.E (FOF 1459. ct seq.) below. Conclusions of 
law related to this claim can be found in Parts 11.A.6 (COL 56. et seq. ) and 11.B.5 (COL 85. et seq.) below. 

1° Findings of fact related to this claim can be found in Part l .F (FOF 1463. et seq. ) below. Conclusions of 
law re lated to this claim can be found in Parts 11.A.7 (COL 58. et seq.) and 11.B.6 (COL 87. et seq.) below. 

11 Findings of fact relating lo this claim can be found in Pan l.G (FOF 1490. el seq. ) below. Conclusions 
of law re lated to this claim can be found in Parts II.A.& (COi. 61. et seq. ) and 11.B.7 (COL 89. et seq.) 
below. 

1= Findings of fact relating to this claim can be found in Part l.G ( FOF 1490, et seq. ) below. Conclusions 
of law related to this claim can be found in Parts 11.A.8 (COL 6 1. et seq.) and 11.13.7 (COL 89. et seq.) 

below. 
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FOf 11. 

FOF 12. 

FOF 13. 

FOF 14. 

FOF 15. 

B. The state of the Texas public education system since West Orange-Co•·e II 

I. The demographics of Texas schools are changing, resulting in a 
student population that is increasingly more costly to educate. 

From 2000 to 20 10. Texas's population grew by almost 21% or 4.3 million people. 
making it one of the fastest growi ng states over that period. (RR3: 12-14 (referencing Ex. 
3228 at 4-6).)13 

The composition of Texas's population is also rapidly changing - it is becoming 
increasingly impoverished and Hispanic. From 1999 to 20 I 0, the percentage of the non­
Hi spanic White population living in poverty grew from 7.0% to 9.3%, the percentage of 
the Hispanic population living in poverty grew from 18. I% to 25.6%, and the percentage 
of the non-Hispanic Black population living in poverty grew from 17.8% to 24.4%. (F.x. 
3228 at 34.) In a ll three groups. median household income declined . (Id.) During the 
same decade, the state 's Hispanic population grew by almost 42%. compared to 4.2% for 
non-Hispanic Whites. (RR3: 17- 19 (referem:ing Ex. 3228 at 14).) Even under 
conservative assumptions. the overall Hispanic population in Texas wi II surpass the non­
Hispanic White population during the next ten years. and is already larger in every age 
group under thirty-five . (RR3:61 (referencing Ex . 3228 at 63. 67).) 

These changes are even more pronounced in the school-age population. By 2012-13. the 
number of .. economically disadvantaged'' students (meaning they arc eligible for free or 
reduced-price meals under lht: National School Lunch and Child Nutrition Program) was 
3,054. 743. or 60.4%, of the student population. (Ex. 4258 at 13.) This is compared to 
49.2% in the 2000-0 1 school year. (Ex. 11123 at 10; Ex . 1041 5 at 16.) 

During the 2012-13 school year, Hispanic students comprised 5 1.3% of all Texas public 
school students. and Hispanic enro llment grew by more than 50% from 2000-0 I to 2012-
13. (Ex. 4258 at 13.) In comparison, overall student enrollment in Texas grew by almost 
25% during this same time period. (Id.; see also RR3:2 I (referencing Ex. 3228 at 6 (Dr. 
Murdock discussing changing demographics o f Texas population under the age of 18).) 

In 2012-13. there were 863,974 limited English proficient ( .. LEP," also referred to as 
..English Language Learner." or ·'ELL'") ' ~ students. Th is represents 17. I% of the total 
student population in Texas. up from 14.5% (600.922 students) in 200 1-02. (Ex. 11213 
at 2; Ex. 4258 at 13; see also (RR3:88-90 (referencing Ex. 3228 at 78-79. 90-92).) Texas 
has the second-largest ELL student population in the nation. (Ex . 1104. Izquierdo 
Report. at 3.) By 2050. it is anticipated that 1.480,000 children wi ll need bilingual 
services in Texas. (RR3:76 (referencing Ex. 3228 at 78).) 

11 The Court has c ited to trial transcripts as follows: "RR(volume):(pagc):· 

14 An ELL student is defined in statute as ··a student whose primary language is other than F.nglish and 
whose English language skills are such that the student has difficulty performing ordinary class work in 
English:· T EX. EDUC. CODF. § 29.052. (Ex. 1104, Izquierdo Report . at 4; Ex. 4231 at 5.) 
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FOF 16. 

FOF 17. 

FOF 18. 

FOF 19. 

FOF 20. 

FOF 21. 

According to Steve Murdock, the fonner state demographer and former director of the 
U.S. Census Bureau, these trends in the changing school-age population are expected to 
continue. Total enrollment in Texas public schools is projected lo grow from 4.8 million 
in 2010 to nearly 9 .3 million in 2050. (RR3:72 (referencing Ex. 3228 at 72).) The 
numbers of economically disadvantaged. ELL students. and other special-need students 
are projected to continue to rise much faster than the rate of overall student enrollment 
growth. (RR3:75-76, 88-89 (referencing Ex. 3228 at 78-79. 90-92).) Hispanic 
enrollment in Texas puhlic schools is projected to increase by 148% from 20 I 0 to 2050. 
while non-Hispanic White enrollment is projected to decrease by 7% during that same 
time period. (RR3:72-73 (referencing Ex. 3228 at 72-75).) By 2050. it is estimated that 
Hispanics will constitule approximately 62% of the Texas population ages five to 
nineteen. compared to 17% for non-Hispanic Whites. (Ex . 3228 at 66.) 

Unfortunately, the rapidly growing low-income and ELL populations are the very 
populaLions who are struggling the most academically. As discussed in Parts l.C.2.a.iii 
(FOF 298. et seq.). and I.C.2.b.iii (FOF 349, el seq. ) below. significant performance gaps 
persist between economically disadvantaged and non-economically disadvantaged 
students and between ELL and non-ELL students on the State· s assessments. 

The future socioeconomic well-being of Texas will depend largely on how successfully 
Texas schools educate their growing populations of economically disadvantaged. ELL. 
and Hispanic students and close those performance gaps. (RR3:90-93.) Dr. Murdock 
established that the rapidly growing Hispanic population in Texas has lower levels of 
educational attainment than other students. which will negatively impact income levels 
and increases poverty levels for that population and for the state as a whole. (RR3:43-44 
(referencing Ex. 3228 at 44). 76 (referencing Ex. 3228 at 79). 85-86: Ex. 3228 at 90-91.) 

Based on these demographic trends. Dr. Murdock established that if existing gaps in 
educational anainment levels and household income remain in place between the White 
population and the Black and Hispanic populations. Texas· population will have 
substantially lower incomes (with a decline of $7,759, or 1 1.6% in mean annual 
household income from 20 I 0 Lo 2050 in constant dollars) and a higher rate of poverty 
(increasing from 14.4% in 20 I 0 to 17% in 2050). (RR3:89-90; Ex. 3228 at 93-94. 96.) 
l'urther, Texas will face reduced levels of consumer spending, reduced tax revenues, 
higher enrollment in specialized educational programs and higher state expenditures for 
these programs. (RR3:79-84; Ex. 3228 at 81-82. 90-97.) 

Conversely. Dr. Murdock testified that higher levels of education lead to higher income 
for all racial/ethnic groups and that higher levels of education can reduce the differences 
in income disparities between majority and minority populations. (RR3:85-87: Ex. 3228 
at 83-89.) 

According to Dr. Murdock, if the state were able to close the gap in income levels 
between Black and Hispanic households and non-Hispanic White households, total state 
income would increase to $1.52 trillion in real dollars in 2050. (RR3:79 (referencing Ex. 
3228 at 80).) This represents a $400 billion increase over the projected state income 
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FOF 22. 

FOF 23. 

FOF 24. 

FOF 25. 

without such closure. (RR3:80 (referencing Ex. 3228 at 80).) Closure of these income 
gaps would have a comparable positive effect on consumer spending and total tax 
revenues available to the state. (RR3:80-90 (referencing Ex. 3228 at 81. 82. 95-97).) 

If the gap hetween non-Hispanic Whites and Black/Hispanic households were closed by 
even halt: Texas would experience substantial improvements in household income levels. 
consumer expenditures, and state tax revenues. (Ex. 3228 at 80-82. 95-97.) 

The rapid growth in student enrollment requires more classrooms. teachers, support 
personnel. equipment. books. technology, transportation and other resources needed to 
educate these additional students. Moreover. because economically disadvantaged, ELL. 
and special education populations require significantly more funds to educate. these 
changing demographics have resulted in significantly higher costs for school districts that 
are not compensated adequately through the current school finance system. because of 
the insufficiency of the basic formulas and weights and allotments. (See inji-a Parts 
l.C.2.d (FOF 456. er seq.) and l.C.4 (FOF 591. et seq.).) The inadequacies of these 
weights exacerbate the demographic challenge facing Texas school districts. (See infra 
Parts l.C.2.a.ii (FOr 294, et seq.) and l.C.2.b.ii (FOF 345. ct seq.).) 

2. The arbitrary changes to the structure of the school finance system 
since WOC II and the severe underfunding of Texas school districts 
have rendered the school finance system unsuitable. 

a. At the time of WOC II, the school finance system had no 
significant unused taxing capacity. 

At the time of the last Texas Supreme Court school finance decision. Neeley v. West 
Orange Cove Consolidated ISO. 176 S.W.3d 746 (Tex. 2005) ( .. WOC tr). the public 
school finance system relied on a two-tiered finance structure known as the Foundation 
School Program ("FSP .. ). (Ex. 6396 at 2.) Locally adopted maintenance and operations 
( .. M&O .. ) tax rates were generally subject to a statutory maximum of $1.50 per $100 of 
assessed valuation. (Id. at I.) In fiscal year 2003-04. 494 out of 1.031 school districts in 
Texas. which educated roughly 59% of the state's public school student population, were 
taxing at the $1.50 cap. woe fl. 176 S.W.3d at 794. Furthermore. 691 districts, which 
educated roughly 81 % of the public school student population, were taxing at or within 
five cents of the $1.50 cap. Id. This lack of local capacity to raise additional tax 
revenues was a major factor in the Texas Supreme Court's decision in woe fl, which 
found that the school finance system had evolved into an unconstitutional state property 
tax in that school districts were deprived of meaningful discretion to set their local tax 
rates. Id. at 794-98. 

b. The passage of HBl set several structural problems in motion. 

In 2006, following the Supreme Court's decision in WOC II. the 79th Texas Legislature 
passed House Bill I ("'HB r·). (Ex. 6393; Ex. 6396 at I.) H BI required school districts 
to reduce their M&O tax rates by one third and appropriated state funds to partial~v 

21 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 40 of 383



249

FOF 26. 

FOF 27. 

FOF 28. 

FOF 29. 

FOF 30. 

replace this loss of maintenance and operations tax revenue. (Ex. 6395 at 2.) This tax 
.. compression .. was phased in during the 2006-07 school year and was fully effective in 
the 2007-08 school year. (Id.) From 2007-08 to the present. each district"s ··compressed 
tax rate .. has been calculated by multiplying its 2005-06 tax rate by two-thirds. (Ex. 5653 
at 12.) For districts taxing at an M&O tax rate of$ 1.50 in 2005-06, the compressed tax 
rate in the post-HB I system is $1.00. (Id. at 11.) 

In passing HR I, the Legislature aimed to cut property taxes and at least temporarily 
provide school districts with the constitutionally required ··meaningful discretion .. to tax 
locally for supplementation and enrichment. But the Legislature failed to ensure that the 
constitutional standards of adequacy, suitability. and equity were protected over the long 
haul. (See infra Parts l.C (FOF 210. et seq.) and I. D (FOF 1204. et seq.).) 

First. for the 2006-07 school year. the Legislature replaced state funding lost through the 
compression of local M&O tax rates with state revenue. (RR7: 17-18 (referencing Ex. 
6349 at 65).) While the Legislature provided some new revenue. new state mandates 
limited the districts· use of this new money. thereby reducing the intended local 
discretion. For example, the State required districts to use a significant portion of any 
new money for an across-the-board net $2.000 pay increase for teachers. nurses. 
counselors. and librarians. (Ex. 6322. Moak Report. at 41: RR6: 139-41 (referencing Ex. 
6349 at 2).) 

Second, HB I limited districts' ability to raise their M&O taxes, by requiring districts to 
obtain the approval of the district"s voters at a special election known as a tax ratification 
election ( .. TRE") in order to levy an M&O tax rate above $1.04. This took discretion 
away from local school boards. TEX. TAX COOE § 26.08(a}. (n). 

Third, 1-1131 established a yield structure that made it more difficult for districts to pass a 
TRE. The first six pennies of additional M&O taxes above the compressed rate are 
commonly known as "golden·· pennies. because they yield higher per-penny revenues 
than other components of the school finance system and are not subject to the recapture 
requirements pertaining to property-wealthy districts. (Ex. I 188. Dawn-Fisher Report. at 
I.) Beyond that, HB I guaranteed a yield of $31.95 per weighted student for any pennies 
of M&O tax effort that exceeded the compressed tax rate plus six cents (commonly 
known as the .. copper pennies'"), up to a maximum M&O tax rate of$1.l 7. (Id.) 

HB 1 also created a new funding element in the FSP called Additional State Aid for Tax 
Reduction ("ASA TR'} Sec TF.X. EDUC. CODE § 42.2516. This hold harmless 
mechanism. commonly known as .. target revenue."' provided that districts would be 
funded at the best of three scenarios: (I) the actual M&O revenue per WA DA (defined in 
footnote 18 below) that the district received in 2005-06; (2) the 2006-07 M&O revenue 
that would have existed at the 2005-06 M&O tax rate had the laws not been changed by 
HB 1: or (3) the 2006-07 M&O revenue that would have existed had the district adopted 
the .. effective rate:· or the rate lhat maintains revenue per student from the preceding 
year. (Ex. 5653 at 106; Ex. 1328. Casey Report. at 17-18: Ex. 1188. Dawn-Fisher 
Report. at 2.) 
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FOF 32. 
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In the first year under the ·'target revenue .. system. 188 districts received the greatest 
revenue from the first scenario, 570 districts received the greatest revenue from the 
second scenario, and 266 districts received the greatest revenue from the third scenario. 
(Ex. 1328. Casey Report, at 18.) To the extent that Tier I state aid and local M&O tax 
collections at the compressed M&O tax rate did not provide the revenues needed to 
maintain these target levels. a district was eligible for ASA TR funding. (Id.) 

c. The Legislature's property tax compression under HBI 
resulted in a sizable structural deficit and large demands on 
general revenue. 

While one impetus behind HB I may have been the West Orange-Cove II decision. the 
other impetus was to provide the "largest tax cut in Texas history.'' (See Ex. 5731.) 
Indeed. the report of the Texas Tax Reform Commission that was the genesis behind the 
legislation was entitled: .. Tax Fairness: Property Tax Relief for Texans:· (See Ex. 5732.) 

For the reasons set forth below. the Comptroller has estimated that this tax cut has left the 
state with a recurring .. structural deficit"' of nearly $10 billion per biennium. (RR3 I :90-
92.) Despite the Legislature's awareness of this structural deficit from the very outset in 
2006. it has made no effort to close it. 

The Legislative Budget Board ( .. LBB .. ) estimated that HB 1 's compression of local M&O 
tax rates by one-third would reduce property tax revenue for school districts by $14.2 
billion in the 2008-09 biennium. (F.x. 5657 at 194.) To partially replace the significant 
loss of local revenue associated with the property tax compression, in the same special 
session. the 79th Legislature created the Property Tax Relief Fund ("PTRF"), to be 
funded from several sources. including a restructured business margins tax (but only the 
portion in excess of the amount that would have been derived from the prior franchise 
tax) and increased cigarette and tobacco taxes. (Ex. 5592 at 8; Ex. 5657 at I 94.) 

The Legislature recognized that the new taxes would not fully replace these lost property 
tax revenues, and state funds would be needed from other sources - including a very 
temporary budget ·'surplus'· - for this purpose. (Ex. 5658 at 2: Ex. 5592 at 8; Ex. 5732 at 
17. 20.) A House Research Organization Report estimated that HB I would cost $8.695 
billion in FY 2008 (against only $4.120 billion in projected new revenues) and $I 0.131 
billion in FY 2009 (against only $4.228 billion in new projected revenues). (See Ex. 
5733 at 20.) Similarly. the LBB's fiscal note for HB I projected probable revenue losses 
to school districts of at least $5.85 billion annually from 2008-2011. (Ex. 6395 at I.) 
Exchanges between legislators. which have been marked as statements of legislative 
intent. make it dear that the Legislature was fully aware of this deficit. (Ex. 6520 at 323-
26.) 

Making the deficit worse. the PTRF underperformed from the beginning. While the 
Comptroller estimated that the new revenue sources would raise $8.3 billion in the 2008-
09 biennium. the new funds were short of this amount by over $3 billion. (Ex. 5658 at 2.) 
The largest component of the new revenue sources - the revised business margins tax -
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was estimated to produce over $6.8 billion but earned just over $3 billion . (Id.) The 
Comptroller lowered expectations for the 20 I 0-1 I biennium. estimating increased 
revenues at only $5.5 billion (Ex. 1130 I at 5). but the PTRF earned just $4.2 billion. still 
over $I billion short of the projection. (Id.) The Comptroller has continued to lower 
expectations for the PTRF. estimating just $4.5 billion in new revenues for the 2012-13 
biennium. (Id. at 5-6.) These amounts are far short of the $14.2 billion per biennium that 
the LBB initially estimated would be needed to cover the loss of revenue from the 
property tax compression. 

The State was able to avoid the consequences of its actions (and inaction) in the 2009 
legislative session, by relying on the infusion of approximately $12 billion in federal 
stimulus funds. (Ex. 6322. Moak Report. at 42; RR 7: 192-93; RR3 l :37-38.) This 
included $5.8 billion earmarked specifically for education. while state general revenue 
support for public education actually declined by about $3.2 billion for the 20 I 0-11 
biennium. (Ex. 6322. Moak Report. at 42.) The State used a large portion of these 
federal funds to supplant state funds and again mandated across-the-board pay increases 
for teachers. nurses. counselors. librarians. and speech pathologists, costing school 
districts about one-half of the remaining one-time federal funds. (RR6: I 40-41; RR7 :76-
78.) 

In the 82nd Legislative Session, beginning in January 2011. federal stimulus funds had 
disappeared . (RR31 :37-38.) Rather than take action to close the structural deficit and 
revise the funding system to ensure that it is .. structured, operated, and funded so that it 
can accomplish its purpose for all Texas children,'' WOC II. 176 S.W.3d at 753. the 
Legislature significantly cut funding for public education, as discussed further below. 
(See infra Part 1.8.2.e (FOF 52, er seq.).) 

d. The school finance system formulas established by HBl and 
other legislative enactments were drafted without taking into 
consideration the cost of providing all students a meaningful 
opportunity to achieve a general diffusion of knowledge. 

The following findings describe the school finance formulas through the 2013-14 school 
year, while identifying several minor changes that were implemented after the 2012-13 
school ycar.' 5 As discussed in Parts l.C.2.d.ii (FOF 466, et seq.). l.C.2.d.iii (FOF 480. ct 
seq.) and l.C.5.a (FOF 603. et seq.) below. these formulas were established without 
taking into account the cost of providing all students a meaningful opportunity to achieve 
a general diffusion of knowledge. 

Tier I. School districts with compressed tax rates of $1.00 were entitled to a ··Basic 
Allotment"" of $4, 765 in 2012-13 and are entitled to $4,950 in 2013-14 for each student in 

1> For a more detailed explanation of the structure of the school finance system, see the Texas Association 
of School Boards' publication. "A Guide to Texas School Finance: January 2012." (Ex. 6321 at App. 9. 
Part Q). or the presentation to the Court made by expen witness Joseph Wisnoski. a former Deput)' 
Associate Commissioner for Finance of TEA . (Exs. 5653. 5654. 6593.) 
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Average Daily Attendance ( .. ADA""). 16 (Ex. 5653 at 22; Ex. 5654 at 32; Ex. 6593 at 
22R.) Districts with compressed tax rates below $1.00 receive a proportionally smaller 
Basic Allotment (the Basic Allotment multiplied by the district's compressed tax rate, 
divided by $1.00). (Ex. 5653 al 23 ; Ex. 5654 al 32-33; RR56:122-23 (referencing Ex. 
6593A at 22R-23R).) The Basic Allotment is then adjusted based on (I) how much it 
costs to educate students in that district, via the ··Cost of Education Index .. (''CEI") and 
(2) whether the district is small, mid-sized. or sparsely populated and therefore suffers 
from diseconomies of scale (the .. small district adjustment," the "mid-size district 
adjustment.'' and the "sparsity adjustment").11 See TEX. EDUC. CODE § 42.102-.105. 
These changes result in an ''Adjusted Allotment." (Ex. 5653 at 22. 24-34; Ex. 5654 at 
33-40.) Districts receive lhe Adjusted Allotment for each student in ADA that is not 
receiving certain special education services or career and technical education (the 
·'Regular Program Allotment' '). (Ex. 5653 at 35: Ex. 5654 at 40, 43-44.) 

In addition. districts receive program allotments for special programs or conditions based 
on the number of students covered by these programs or conditions (typically calculated 
by the use of a "weight" multiplied by the relevant student count affected). This special 
program formula funding - intended to account for the varying, additional costs of 
educating different types of students - is provided for special education. career and 
technology. compensatory education. bilingual/ESL. and gifted and talented. among other 
categories. (Ex. 5653 at 37-56: Ex. 5654 at 44-54.) See TEX. EDUC. CODE§ 42.151-.154. 
§ 42.156-.159. Additional Tier I funding is provided based on the number of high school 
students ($275 for each student in ADA in grades nine through twelve) and to cover a 
portion of transportation costs. (Ex. 5653 at 57-65; Ex. 5654 at 54-57.) See T EX. EDUC'. 
CODE §§ 42.155. 42.160. The Regular Program Allotment plus these additional special 
program funds together comprise a district ' s .. Tier f entitlement." (Ex. 5653 at 66-73: 
Ex. 5654 at 57-59.) 

A school district is responsible for funding a portion of its Tier I entitlement. The portion 
of the Tier I entitlement that the district is responsible for is called the local fund 
assignment ( .. LF A"). TEX. EDUC. CODE § 42.251-.252. The LF A is the amount of t.ax 
collections generated by assessing the district ' s compressed tax rate or a tax rate of$1.00, 
whichever is lower, for each $100 of property valuation. using the preceding school 
year's property values as determined by the uniform study of property values by the 
Comptroller. (Ex. 5654 at 59; Ex. 5653 at 72.) The total Tier I entitlement minus the 
LFA equals the state·s share of the Tier I entitlement. (Ex. 5653 at 72-75; Ex. 5654 at 
58-62.) 

Tier II. Tier 11 provides a .. guaranteed yield:· or guaranteed level of funding. to school 
districts to supplement the basic funding provided by Tier I. TEX. EDUC. Com: § 42.30 I. 

lb The Basic Allotment will be increased to $5.040 in 2014-15 . (See i'!fru FOF 66.) 

17 The CEI was last updated in 1990. the small district adjustment and sparsity adjustments have not been 
updated since 1984. and the mid-size adjustment has not been updated since it was added in 1995. <Ex. 
1328 at 14. 16.) 
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The guaranteed yield ensures that school districts will generate at least a specified 
amount of state and local funds per student in weighted average daily attendance 
(""WADA") for each cent of tax effort above the compressed rate. up to $1.17.1R (Ex. 
5653 at 77; Ex. 5654 at 63.) TEX. EDUC. CODF § 42 .302. 

There are two components of Tier II. For the firs t six pennies of tax effort above the 
compressed rate. a district is entitled to a minimum of $59.97 per penny per WADA 
("Tier 11-A .. or the .. golden pennies'').1° (Ex. 5653 at 85 , 88; Ex. 5654 at 63. 68-75.) For 
any remaining cents of tax effort above Tier II-A up to a maximum of $1. 17, districts 
receive a guaranteed yield of $31.95 per penny per WADA ( .. Tier 11-B'· or the "copper 
pennies .. ) . (Ex. 5653 at 85. 89-90; Ex. 5654 at 63. 75-77.) TEX. EDUC. CODE § 42.302. 
As noted above. any M&O tax effort above $I .04 requires the approval or the voters of 
the district in a TRE. TEX. TAX COL>E § 26.08(a). (n). 

Wealth cgualization. A district is subject to the provisions of Chapter 41 if its property 
wealth per WADA exceeds certain equalized wealth levels ("EWL'") set in statute. See 
TEX. EDUC. CODE § 41.002. Property-wealthy districts subject to this chapter are 
typically called ''Chapter 41 districts:· and those districts that are not are typically called 
'"Chapter 42 districts:· (See Ex. 5384. Kallison Equity Report, at 4.) The Education 
Code provides for three equalized levels of property wealth per WADA that either limit 
districts" access to the tax revenue generated by local M&O tax effort above the EWL. or. 
in the case of the Tier II-A EWL (see supra FOF 44), guarantee a yield up to a level for 
all school districts. (Ex. 1188, Dawn-Fisher Report. at 8.) 

The first EWL was set at $476.500 per WADA in 2012-13 and is set at $495,000 per 
WADA in 2013-14.:0 (Id.; Ex. 6593 at 95R): see also TEX. EDUC. CODE § 4 I .002(a)( I). 
This level applies to the M&O tax pennies up to a district"s compressed tax rate. (Ex. 
1188, Dawn-Fisher Report, at 8.) A district with property wealth per WADA in excess of 
the first EWL typically will have the excess tax collections associated with these pennies 
recaptured unless provided otherwise by hold harmless provisions, as described in FOF 
50 below. (Id.) Approximately 174 districts, representing 9.6% of WADA. were subject 
to recapture at the compressed rate in 2011-12.:1 (Ex. 5653 at 96.) The second EWL 
applies to the next six pennies above a district ' s compressed tax rate. (Ex. 1188. Dawn­
fisher Report. at 8.) For those pennies, the State currently ensures that districts will 

IM "WADA .. is defined as the number of students in weighted average daily attendance. which is calculated 
by dividing the sum of the school district"s allotmt:nts undt:r Subchapters B fBasic Entitlement] and C 
[Special Allo1ments], less any allotment to the district for transportation. any allotment under Section 
42.158 or 42.160 [new Instructional Facility Allotment and High School Allotment], and 50% of the 
adjustment under Section 42. l 02 [Cost of Education Adjustment], by the basic allotment for the applicable 
year. Sec TEX. EL>UC. CODE § 42.302. 

1'
1 The Tier 11-A guaranteed yield will be raised to $61.86 per penny in the 2014-15 school year. (See infra 

FOF 66.) 

:<> The first EWL will he raised again to $504.000 in 2014-15. (See i1!fra FOF 66.) 

=1 For the 2011-12 school )'ear. the first EWL was $476.500. 
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receive the same revenue per penny of tax effort as that generated by the Austin ISO 
(presently $59.97 per penny per WADA).'~ TEX. EDUC. CODE§ 4 I .002(a)(2). (Ex. 5654 
at 63; Ex. 5653 at 85.) As long as other districts are funded at the Austin yield, property­
wealthy school districts that can generate per-penny revenues in excess of the Austin 
yield are allowed to keep the additional revenues they generate on these six pennies. 
without recapture. (Ex. 1188. Dawn-Fisher Report, at 8; Ex. 5653 at 95.) Since 2006. 
the State has funded Tier II at sufficient levels to allow Chapter 41 districts to retain all of 
the revenue they generate on their golden pennies of tax effort. (Ex. 1188. Dawn-Fisher 
Report. at 8.) In 2011-12, approximately I 09 districts, with approximately 5% of the 
state's ADA, or approximately 250,000 students. benefited from the absence of recapture 
on these golden pennies because they generate local yields in excess of the guaranteed 
yield of $59.97. (Id. at 3.) The total revenue generated by these districts in excess of the 
guaranteed yield was approximately $33.9 million. (Id. at 3-4.) 

The third EWL is set in statute at $319,500 per WADA. and it applies to any tax effort 
that exceeds the district's compressed rate plus six cents. (Id. at 8.) See also TEX. EDUC. 

COL>E § 41.002(a)(3).' ·' A district whose property wealth per WADA exceeds $319.500 
and taxes in the ··copper penny"' tier will have the excess tax collections associated with 
this tax effort recaptured. subject to some exceptions. (Ex. I 188. Dawn-Fisher Report. at 
8; Ex. 4240 at 8.) In 2011-12. approximately 115 districts enrolling 318,850 in ADA 
paid n:capture al the $319,500 EWL. (Ex. I 1451 at Tab 2012. Columns P and F .) 

Chapter 41 districts have five options to reduce their wealth level under Section 41.003 of 
the Education Code. including: (I) consolidating with another district; (2) detaching 
property; (3) purchasing attendance credits from the state; (4) contracting to educate 
nonresident students from a partner district; or (5) consolidating tax bases with another 
school district. (Ex. 1188. Dawn-f'isher Report. at 7.) TEX. Eouc. CODE § 41.003. The 
vast majority of Chapter 41 districts choose option three. which requires a district to send 
money to the state. (Ex. 5653 at 95; Ex. 5654 at 80.) These funds are used to help 
finance the FSP payments that are made to property-poor districts. (Ex. I 188, Dawn­
Fisher Report, at 7 .) 

Because the Texas Supreme Court has directed the trial court lo consider facilities 
funding. together with M&O, in addressing the constitutionality of public school funding. 
the Court notes that the facilities funding structure effectively creates a fourth EWL of 
$350,000 per ADA for those districts that are successful in issuing bonds. There is no 
recapture of revenue generated from property values exceeding this EWL. Like the 
M&O weights and allotments, the Legislature has not recently updated the EWL to adjust 
for inflation and increased construction costs. Unlike M&O funding, however. facilities 

:: The guaranteed level for these pennies will be raised to $61.86 for the 1014-15 school year. 

~J Due to provisions in the Education Code that allow a school district to retain the wealth level needed to 
maintain its 1992-93 revenue levels. as well as various "credits" associated with certain recapture 
arrangements, some school districts are allowed to retain a wealth level higher than the various EWLs. 
Tl..X. Eouc:. CODE§§ 4 I .002(c). 41.098: (sec also Ex. 6441. Wisnoski Dep .. at 55. 78-79). 
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fund ing is subject to appropriation and is not a permanent part of the school funding 
system. Consequently. districts cannot rely on new funding to assist with construction 
costs. 

Target revenue overlay. While the preceding findings describe how districts would be 
funded .. on fo rmula:· 783 districts in 20 11 - 12 were still funded based on the .. target 
revenue .. system (versus 246 on formula). (Ex. 6593 at I 53R.) Districts are entitled to 
the target revenue amount if this amount exceeds what they wou ld have received under 
Tier I of the school finance formulas described above. (Id. at 105; Ex. 5654 at 93-94.) 
The Legislature modified the target revenue calculation with the passage of House Bill 
3646 ( .. HB3646'') in 2009. (See Ex. 6379.) HB3646 created a new funding component. 
based on the revenue target, known as revenue at the compressed (tax) rate. or ·'RACR:· 
The RACR amount is the sum of the state share of a district's Tier I entit lement and the 
revenue from the district' s compressed tax rate, both as calcu lated under HB3646. 
adjusted as necessary based on certain minimum and maximum hold harmkss provisions 
of HB3646. (See id.: Ex. 5653 at I 09-1 O; Ex. 5654 at 99-10 I.) For school years 2009-1 0 
and beyond. 11133646 provided that a district levying at least its compressed rate will be 
entitled to a RACR amount equal to at least the sum of the following: (I) the revenue per 
WADA the district was entitled to in 2009-20 I 0; and (2) adjustments to reflect current 
year funding for certain other allotments. (Ex. 5653 at I 09-1 O; Ex. 5654 at 99- 102.) The 
first figure was based on the best of the three scenarios described in FOF 30 above. 
taking into account other legislative action in 2006, 2007. and 2009. (Ex. 5653 at I 09~ 
Ex. 5654 at 99- 100.) 

The use of target revenue as an alternate to formula funding undermines the equalization 
that is the basis of fonnula funding and unreasonably freezes district funding in t ime. As 
a result. the advantages and disadvantages in rv 2005-06 funding have been carried 
forward into subsequent school years. thereby magnifying the inequities. 

e. By reducing public education funding by $5.3 billion, the 2011 
Legislature exacerbated the funding inadequacies. 

Jn 20 I I. faced with a perceived revenue shortfall (based on vastly understated revenue 
estimates from the Comptroller)!4 and a recurring structural tax revenue defic it. the 
Legislature made a number of changes to publ ic education finance aimed at reducing 
education funding through the passage of Senate Bill I ( .. SB I"). (Ex. 6322. Moak 
Report. at 47; see also Ex. 6362. article 57.) SB 1 reduced funding distributed through the 
FSP by approximately $4 billion for the biennium compared to what would have been 
prov ided under prior law. (Ex. 6322. Moak Report. at 47: RR6:203-04 (referencing Ex. 
6349 at 38); Ex. 6362 at Article 57: Ex . 6364 at 12.) 

" 4 The "perceived .. shortfall had two components. First. the Comptroller was forecasting a shortfall in the 
FY 20 I 0-1 I budget. On September 30. 20 I I. that budget finished with a S4+ billion surplus. Second. the 
Comptroller forecasted a revenue shortfall in FY 201 2- l 3 . and that budget finished with an $8+ billion 
surplus. 

28 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 47 of 383



256

FOF 53. 

FOF 54. 

FOF SS. 

FOF S6. 

The mechanism for reducing FSP funding was different in the first year versus the second 
year of the 20 l 2- 13 biennium. (Ex. 6322, Moak Report. at 48.) In the first year of the 
biennium. the Legislature reduced the regular program allotment in Tier 1 to 92.39% of 
the prior-law levels. (/d.: RR6:203 (referencing Ex. 6349 at 44): Ex. 5653 at 147.) T his 
was accomplished by applying an adjustment - known as the Regular Program 
Adjustment Factor ("RPAF") - which was set in statute for the 20 11-12 and 20 12- 13 
school years at 0.9239 and 0.98 respectively. (Ex. 6322. Moak Report. at 48; Ex. 5653 at 
147.) T his reduced state aid not on ly in Tier I. but also in Tier II and in ASATR. because.: 
reducing the regular program allotment in Tier I reduced the calculated number of 
students in weighted average daily attendance for all districts, which in tum affected the 
funding calc ulations for both tiers and ASA TR. (Ex. 6322, Moak Report. at 48.) 

In the second year of the 2012- 13 biennium. the regular program was reduced to 98% o f 
prior-law levels, effectively restoring part of the first-year reduction. (Ex. 6322. Moak 
Report. at 48 ; RR6:203 (referenc ing Ex. 6349 at 44).) The effective 2% reduction to the 
regular program allotment produced a state savings of $500 million in 2012-13. (Ex. 
6322. Moak Report. at 48.) The remaining funding reduction in 2012- 13 came from hold 
harmless ASA TR funds. (Id.) Target funds were reduced to 92.35% of prior-law levels 
in 2012-13 . which had the effect of reducing ASA TR by more than 50% because more 
districts would be funded via higher formula funding. (id.; RR6:203 (referencing t::x. 
6349 at 44); Ex. 5653 at 148.) 

As a result, the proportion of districts funded on target revenue versus formula decreased 
between the 2011-12 and 20 12- 13 biennia. In 201 1-12. a total of 783 districts were 
fundc.:d under target revenue, while 238 districts were funded on form ula. (Ex. 66 18 at 
12; see also Ex. 11476 at 19.) It is estimated that in 2012-1 3. 329 districts were funded 
under target revenue. whi le 692 districts were funded on formula. (Ex. 6618 at 1 2.)~ 5 

To .. save .. an additional $1.3-$1.4 billion. the 82nd Legislature also eliminated or 
signi ficantly reduced funding for a number of specific educational programs - many of 
which were designed to help the state's highest need children and close the achievement 
gap. (RR6:203-07: RR32: 194; Ex. 6322, Moak Report, at 4 7; Ex. 4000. Cortez Report. 
at 49-50; RR3 I:171-72; Ex. I 0748.) These cuts included, but were not limited to: 

• A reduction in funding for the Student Success Initiative ( .. SSI") grant program 
from over $300 million in the 20 10-1 1 biennium to $41 million for the 20 12-13 
biennium. (Ex. 5630, Scott Dep., at 44-45; Ex. 17 at 111 -19.) This program. 
establ ished by the Legislature in 2000. was designed to provide support for 
students in need of accelerated remediation to help them pass statewide 

~s The State provided slightly different estimates of the numbers of districts that were funded under target 
revenue versus on formula. According to the State's data. 783 districts in 2011-1 2 were funded under 
target revenue. with 24 1 districts funded on formula (compared to 783 and 238 above). (Ex. 1145 1 at 
Summary tab. cells H18. H254.) In 2012-13, the Sta1e·s data shows 3'.!7 districts funded under target 
revenue. with 694 districts funded on formula (compared to 329 and 692 above). (/d. at Summary Tab. 
cells 138. 1254.) 
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examinations. through the provision of intensive tutoring. extended day programs. 
and summer school programs. (Ex. 6322. Moak Report at 49; RR6:204-05: Ex. 
5630, Scott Dep., at 28-29.) 

• The elimination of $20 I million in grants designed to assist districts with 
providing full-day pre-K services, a program that Former TEA Commissioner 
Robert Scott described as "critical'' in light of the research based on the 
importance of early education. (Ex. 6322. Moak Report. at 49: Ex. 5630. Scott 
Dep .. at 30-34. 42-44.) 

• Sharp reductions to programs aimed at improving teacher quality. For example. 
District Awards for Teacher Effectiveness (''DA T E .. ) grants. which were used to 
support district-designed incentive pay programs. were reduced from $372.5 
million in the 20 I 0-11 biennium to $40 million for the 2012-13 biennium, despite 
the Commissioner·s recommendation to fund the program at approximately 
$392.5 million. (Ex. 6322. Moak Report. at 49: RR6:205-06: Ex. 5630. Scott 
Dep .. at 45-46: t::x. 16 at 55; Ex. 17 at 18.) 

These special programs and grants were important to the Texas public education system 
and the cuts particularly impacted the state·s highest need children. (RR6:204-07.) 

Commissioner Scott testified that determining whether to restore money to the FSP 
(compared to initial proposed FSP reduction released early in the 2011 legislative 
session) or to the special programs described above .. was akin to asking the guy on the 
operating table whether he wants his heart or his lungs back:· (J::x. 5630. Scott l)ep .. at 
349.) He acknowledged that with the cuts to the special programs. ··the lungs never got 
put back ... (Id. at 358.) 

As a result of these special program cuts, districts were forced to use funds that otherwise 
could have been used for enrichment if they wanted to continue providing these 
important services, further reducing what minimal ·'meaningful discretion'' they had. 

The 20 I I budget cuts have had a deleterious impact. Even though there were 44.454 
more students enrolled in the non-cha1ter public schools statewide in 2011-12 than in 
20 I 0-11, total employment declined by over 26.000 full time equivalent staff. driving 
staffing ratios up for teachers and non-teachers alike. (Ex. 6322. Moak Report. at 49: 
RR6:208 (referencing Ex. 6349 at 45).) 
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Number of Staff Employed by School Districts, 2010-1 1and201 1-12 

1919-11 2811-ll ........ 
Ttachers 325,S91 31J,.t0.1 -1 t,JS-

Other Staff 323,809 308,913 -1.U96 
Studmts !, -99.5.11 ! .8-13,995 .U,J)J 

Studmts per T u cher IJ : 15 .! J 76"'0 

Studmts oer Other Sta ff lJ.S 15 - 6 .08 °10 

(Ex. 6322, Moak Report, at 49.) 

J\ vcrag.c salaries and experience levels acrtiss staff also <led ined. (/c/.) Total base pa) 
across all staff categories declined h) more than $1 billion dollars between 20 I 0-11 and 
2011-12. (/d.) 

n1e Legislature anticipated one major cllcct or the budget cuts when it added financial 
need as a basis for obtaining class si1.e waivers in 201 1. (fa. 5630. Scott Dep .. at .'90.) 
The 20 I I budget cuts forced man~ districts to seek waivers o f the t\\ent)-two-to-oni: 
class si?c requirement for grades K through four. In 2011- 12. the TEA granted nearly 
8.600 \\aivers of the State's class size requirement. (Ex. 5630. Scott Oep .. at 39 1-92 
(referencing Ex. 30 at 3 ).) The requests for waivers came from approximately 30% of all 
dementar) schools in Texas and directly affected about 150.000 students. (Ex. 5630. 
Scott Dep .. at 394-95 (referencing Ex. 31 at I ).) Many superintendents testified that the) 
hdicw<l the) had no clll)icc but to increase class si7.es. and that doing so adversely 
affected thdr ability to educate students. (Sec i11/i·a FOF 568 and FOF 574.) 

Teacher salaries. stat1ing ratios. and class sizes \Vere not the only area atlected hy the 
cuts. Many districts were forced tn eliminate full-day pre-K programs which. according 
tu nationa l experts and superintendents. provide a key educational foundat ion for 
students. especially l:LI. and economically disadvantaged students. (See i11/i'a Parts 
l.C.2 .c.i (FOF 384. et seq.) and l.C.3.b (FOF 550. er seq. ).) Other districts maintained 
their full-day pre-K programs. but only at the expense of other interventions. (See. c.:.g .. 
RICO: I 38-39: Ex. 3208. Williams Dep .. at 210-11: Ex. 3198. Garza Dep .. at 22-23.) One 
superintendent testified regarding the cuts. ··instead of culling out programs that arc 
ineffective. you decide which of the effective programs you're going to cut back and 
streamline ... (RR 19:37 (referencing Ex. 6355 at 16).) More detai led findings concerning 
district-specific effects arc provided in Part l.C.7 (FOF 680. el seq.) bclO\\. Each of these 
cuts came at the same time the State implemented a ne\\. more rigorous assessment 
regime that superintendents testified will require significant additional resources for 
\\hi ch to pre pan.: students. (Sec i1!/i-a Parts I. B.3.b ( FOF 93. ct seq.) and l.C'.5 .b ( FOF 
607. ('( .'il'</. ).) 

F\'en bcfon: these cuts, a Quality Counts report (an annual report prepared b) t'tl11catio11 
Week) ranked Texas forty-ninth among the states on per pupi l expenditures after 
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adjusting for regional cost differences. and gave Texas an ·'f .. on spending per pupil. 
(Ex. 6322. Moak Report. at 44.) 

The Court finds that the cuts detailed above reflect a state funding system that does not 
provide the nt:ccssary support to achieve the State's academic standards and goals. 
including the goal for all students to have a meaningful opportunity to graduate college 
and career ready. (Sec infra Part l.B.3 (FOF 81 , et seq.).) In short, the $5.3 billion in cuts 
to the FSP. Student Success Initiative. pre-K funding. and other special programs 
designed to overcome the challenges of increasingly demanding student populations 
(which resulted in larger class sizes. a less experienced teacher workforce, and less 
remediation for struggling students). demonstrates that the school finance system is not to 
designed to provide a general diffusion of knowledge to all students. 

f. The 2013 legislative changes did not cure the constitutional 
deficiencies brought about by the structural deficit, outdated 
formulas, and inadequate funding. 

Given that the prior seven years had seen (I) the creation of a substantial structural deficit 
in 2006 through property tax compression combined with insufficient general revenue to 
n:place the lost f un<ls. (2) the absence of any corrective action in the intervening years. 
and (3) the largest cuts to public education in Texas in decades. the 83rd Legislature did 
not have a very high bar to meet. Following this Court's February 4. 2013 oral ruling at 
the conclusion of Lhe inilial phase of Lrial. the 83rd Legislature reinstated $3.5 billion of 
the $5.3 billion of the cuts it had made to public education in the 2011 legislative session. 
However. most of these funds were attributable to increased local tax revenues resulting 
from eslimates of im:rease<l property value, and only one-third came from general 
revenue fund appropriations. (See infra Part l.C. I .b.v (FOF 263, el seq. ).) 

While some plaintiffs" counsel called this action a ·'modest step in the right direction:· 
this Court finds that the step was modest indeed - and plainly insufficient to satisfy 
constitutional standards. The Legislature accomplished this action by way of an 
appropriations bill rather than by statutory changes to the formulas. which means that the 
changes expire at the conclusion of the current biennium.=b (RR63: I 8-20.) The four 
primary means by which the cuts were partially reinstated are set forth below: 

a. First. the Legislature increased the Basic /\llotment from $4.765 in 2012-13 to 
$4.950 in 20 I 3-14 and $5,040 in 2014-15. (Ex. 6593A at 22R; RR54: I 03 
(referencing Ex. 6618 at 5).) Correspondingly. the Tier I EWL was raised from 
$476,500 in 2012-13 to $495.000 in 2013-14. and will increase further to 
$504,000 in 2014-15. (See supra FOF 46: RR54: I 03 (referencing 6618 at 5).) 

:b Because these changes were made through an appropriations bill instead of through changes to the 
statutory formulas, the State would he required to prorate these amounts if it did not receive the amount of 
expected revenues necessary to pay its budgetary obligations in full and the 84th Legislature did not cover 
the difference through a supplemental appropriation. (RR54:96: RR55: I 08-09; RR63 : 18-20. 96-98.) 
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b. Second, the Legislature increased the RPAF - the fonnula through which it had 
implemented the 20 I I across-the-board cuts (see s11pra FOF 53) - from 0. 98 in 
2012-13 to 1.0 in the 2013-14 and 2014-15 school years. (RR56:125 (referencing 
Ex. 6593 at 35R).) The RPAF expires on September I. 2015. 

c. Third. the Tier 11-A guaranteed yield will be raised from $59.97 to $61.86 per 
penny in the 2014-15 school year. (See supra FOF 44: Ex. 6593A at 77R.) 

d. Fourth, the State slightly raised the .. target revenue reduction factor .. from 92.35% 
of prior-law levels in 2012-13 to 92.63% of prior law levels in 2013-14 and 2014-
15. which resulted in a slight increase in the amount of ASATR that certain 
districts will be paid. (RR54:104 (referencing Ex. 6618 at 5).) 

The Legislature did not update or modily any of the other formulas used in the school 
finance system. (RR56:124-27, 132, 148-49.) Most notably. the Legislature did not 
revisit any of the outdated weights used to provide additional money for economically 
disadvantaged and ELL students who are substantially more expensive to educate. (Id.: 
RR63: 19-20.) 

The Legislature restored only $290 million of the $1.3 billion (or 22 cents out of every 
dollar) that had been cut from state grant programs. (Ex. 20216-A.) Most notably. the 
Legislature did not restore SSI funds, which are targeted towards providing remediation 
to students who have failed or arc in danger of failing statewide assessments. (Id.; see 
also RR63: I I I .) The Legislature also failed to restore funding for early childhood and 
pre-kindergarten programs, regional educalion service centers. and the Texas Reading. 
Math and Science Initiative, among other programs. (See RR63: I 08-1 I (referencing Ex. 
20216-A).) 

The impact of the 2013 legislation in a larger context. The actions of the 2013 
Legislature did not change the fact that there has been a significant decline in total per­
student operating revenues for public education on an inflation-adjusted basis ovt:r the 
past decade. and in particular in the last five years. even as performance standards have 
risen. In 2004 dollars, total per-student revenues for public education were 
approximately $7.128 in 2003-04. (RR54:83-85 (referencing Ex. 6618 at 7).) The 2008-
09 school year reflected the largest per-student revenue during the last decade at $7.415 
(in 2004 dollars), in part due to increases in federal funding that year. (RRS4:84 
(referencing Ex. 6618 at 7).) By 2014-15. on an inflation-adjusted basis. public 
education funding per student will have dropped to $6,816 in 2004 dollars, representing a 
loss of $312 per student compared to the 2004 level and a loss of $599 per student since 
2009. (RR54:88-84 (referencing Ex. 6618 at 7).) 
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Pre-K through 12 Public Education Revenue per Student 
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(Ex. 66 18 at 7.) 

In the current school year. approximate I) 488 districts. with nearly half the WADI\ in the 
stale. remain worse off than they were in 20 I 0- 11 before the 20 I I legislative cuts. 
<RR54:1l 1-12 (referencing Ex. 6618 at 10).) Those districts that come out ahead do so 
on ly marginally. as shown in the chart bekm. 
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Difference in Funding Using 2010-11 Formulas Versus 2013-14 Formulas 
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(SC'c: Ex. 6618 at 9.) 

Ml1st fundamental I). given the kvd s of funding this Court has found necessary to 
achiC\C a .. general diffusion of knowledge .. (s('e i1!fi·a Part l.C.5.f (FOF 625. ct seq.)). the 
Legislature· s partial restorat ion of the 2011 cuts did not cure the constitutional 
de ficiencies in the sc.:honl finance system. which remains inadequate. unsuitable. and 
iinancially inefficient. 

g. Testimony from State witnesses does not demonstrate 
sufficient financial support for public education. 

The State Lkfondants presented several \Vitnesses whose testimony suggested that 
educational expenditures in Texas had increased in recent years. but the Court docs not 
find that testimony to be persuasi\'e. Upon examining this test imony. the Court finds it 
dt)CS not alter the essential picture of a state where operational expenditures on education 
have. in recent years. failed to keep pa<.:e with inflation. standards. rapid enrollment 
grc.)\\ th. and changing student demographics. 
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For example. Tom Currah. a senior advisor and data analysis director for the Texas 
Comptroller of Public Accounts, averred that "total expenditures" by school districts in 
the aggregate and per student have increased between 2000 and 2011. even when 
compared with inflation (measured by the Consumer Price Index ("CPI") and growth in 
enrollment). (RR33:170-71 , 173-74 (referencing Ex. 11279 at 26-35).) Mr. Currah's 
presentation did not reflect the substantial budget cuts made in 2011. (RR33: 170. 202-
03.) 

The .. total expenditure·· values presented hy Mr. Currah also include, not only operational 
spending. but also amounts paid by districts for debt service and capital outlays. 
(RR33: 195-96.) Both of these most often apply to spending for the building of new 
facilities or renovating existing facilities. These items are not measured in the basket of 
goods used for the CPI. (RR33:200.) Moreover. including both debt service and capital 
outlays in the ·•total expenditures" metric double-counts the amounts school districts 
spend to build facilities financed by debt. since the sum includes both the initial capital 
outlay and the eventual repayment of the debt incurred to pay for it. (RR33: 188, 196-97.) 
The inclusion of debt service and capital outlays in total expenditures. therefore, 
overstates the growth in real ( inflation-adjusted) educational spending over time. 
(RR33:187-88, 196-97.) As a result. ·•total expenditure'· values are not relevant to the 
issue of spending per student. 

Notably. the ·'total expenditure" metric is not the spending measure used in the State's 
Financial Allocation Study of Texas ( .. FAST .. ). (RR33:197.) Instead, the FAST project 
used on ly operational expenditures - a measure that does not include either capital 
expenditures or debt service - adjusted by a comparable wage index. (RR33: 149-50. 
198-99.) As the FAST study's authors appear to recognize. operating expenditures are a 
better measure than total expenditures of the money that can be used to deliver the 
educational services most directly crucial to student learning. (Ex. 965 at 44. 50 
(describing the methodology for the FAST study and the use of the operating 
expenditures measure).) 

Mr. Currah also failed to account for significant cost drivers in the last decade. including 
the growing percentage of economically disadvantaged students and the State's recent 
ramping up of performance expectations for both students and schools. (RR33:200-02; 
see infra Parts l.C.2.a.ii (FOF 294. el seq.) and 1.B.3 (FOF 81. er seq.).) 

The State also relied on Rob Coleman, Assistant Director of Fiscal Management for the 
Texas Comptroller of Public Accounts, to testify regarding the Comptroller's role in 
setting the biennial budget and to describe the budget panems over the past several years. 
Mr. Coleman acknowledged that the Legislature cut education funding from the 20 I 0-11 
biennium to the 2012-13 biennium. but added that public education funding by the Stale 
(i.e .• not counting the funding raised by districts from the local property tax) has 
increased from the funding levels of the 2004-05 biennium. (Ex. 11270 at 23; RR31:47-
48. 52-56.) He agreed, however. that this change in appropriations over time reflects the 
Legislature's shift away from reliance on local property taxes and toward greater reliance 
on state funds. (RR3l: I01-03 .) This shift was necessary to make up for the $14.2 billion 
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in local property tax revenue losses following the tax rate compression mandated in H BI 
and does not reflect an actual increase in overall education funding to districts. 
(RR3 I :91-92 (referencing Ex. 1700); Ex. 5657 at 192.) 

The State also presented Shirley Beaulieu, the Chief Financial Officer of the TEA. who 
provided documentation of educational spending from all sources for each biennium from 
2006-07 to 2014-1 S. While a focus solely on state aid to education through the r SP 
appears to create the impression of a slight increase in per-student spending in the 2012-
13 biennium, this fails to account for the fact that approximately $3.2 billion in federal 
stimulus funding was used in 20 I 0-1 I to plug the gap in state FSP spending created by 
the structural deficit caused by the compressed tax rate . (RR3I : 184: RR63: I 05-07 
(referencing Ex. 20167-A), 108 (referencing Ex. 20216-A); see also supra FOF 37.) 
Texas did not replace these federal funds after the 20 I 0-11 biennium. (RR3l:185.) 
Furthermore, Ms. Beaulieu' s testimony regarding total education spending included: 
federal grant funds, which must hy law be spent for specific purposes; facilities funding, 
which must by law be used to repay debt; and administrative funding for the Texas 
Education Agency . (RR63:105-06 (referencing Ex. 20167-A), 116 (referencing Ex. 
20216-A). ) 

Ms. Beaulieu's presentation did not contradict the fact that in the 2012-13 biennium. the 
FSP was funded at approximately $4 billion less than its previous-law levels. and that the 
83rd Legislature failed to fully restore those cuts in the 2014-15 biennium. (See 
RR31:134. 153-54; RR54:81 , 87-88 (referencing Ex. 6618 at 3-4).) In addition. the 
numbers she presented for each biennium were not adjusted for inflation or enrollment 
growth. (RR31:179-80. 182; RR63:103-04 (referencing Ex. 20167-A), 107-08 
(referencing Ex. 20216-A). 114 (referencing Ex. I 0748).) When adjusted for inflation 
and presented on a per-student basis. educational spending from all sources (state. local. 
and federal) and for all purposes (including operating expenditures, capital spending, debt 
service. and state and federal programs and grants) was lower in the 2013-14 biennium 
than it was during the 2003-04. 2005-06, 2008-09. or 2010-11 biennia. (RR54:83-84 
(referencing Ex. 6618 at 7).) This occurred despite having a historically high $8 billion 
in the rainy day fund. (RR3 l :26-27. 57.) After the partial restoration of the cuts. Ms. 
Beaulieu showed total education spending per WADA for the 2014-15 biennium that was 
still slightly less than in 2010-11 - even when including federal grant funds and local 
property tax collections. which both increased by more than I 0%. (RR63: 115-16: Ex. 
20216-A.) 

The State's expert. Dr. Dawn-Fisher. testified that state FSP funding has increased 
between 2006 and 2012. primarily due to student enrollment growth and the compression 
of M&O tax rates under HB I. (RR32: 173-74; Ex. 1188, Dawn-Fisher Report. at 5.) Dr. 
Dawn-Fisher's analysis also does not account for inflation during the 2006-2012 period. 
(RR32: 174.) Likewise, Dr. Dawn-Fisher' s representation that per-WADA funding 
increased between FY 2011 and FY 2012 does not account for the reduction in WADA 
caused by the RPAF. which actually reduced funding by more than $2 billion in FY 
2012. (RR32: 175 (referencing Ex. 1188. Dawn-Fisher Report. at 6). at 184; see also 
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supra FOF 53.) Indeed. Dr. Dawn-Fisher admitted that the effect of the legislative 
changes to the FSP formulas was to reduce FSP funding by $4 billion. and agreed that. 
when combined with the grant cuts. school districts experienced a $5.3 billion dollar cut. 
(RR32: 194.) Dr. Dawn-Fisher·s charts in the second-phase hearing, which showed FSP 
revenue through fiscal year 2015. suffered from some of these same defects. (RR62:98-
I 0 I.) 

3. The Legislature has significantly increased academic performance 
requirements for Texas public schools and students. 

Since the Supreme Court last analyzed the adequacy issue in WOC fl. the Texas 
Legislature has substantially increased the academic performance requirements for Texas 
public schools and student<;. Specifically. the Legislature has incorporated college­
readiness standards into the curriculum, introduced additional and more difficult 
assessment requirements, added coursework at the high school level. and implemented 
steps to increase the number and percentage of students graduating on more rigorous 
graduation plans. See. e.g. , TEX. EDLC. CODE §§ 4.00 I, 28.00 I. 28.008. 28.025. These 
changes. which are aimed at increasing the percentage of Texas students who are 
prepared to enter college or the workforce. ·'are the most significant changes [to public 
education] that we ·ve seen in a substantial amount of time." (RR6: 144-45. 155; see also 
Ex. 6322. Moak Report. at 16-20: Ex. 5624, Zyskowski Dep .. at 25-27. 34-35.) 

a. College and career readiness is now the operational 
expectation of the Tex as school system. 

The Legislature has tied the general diffusion of knowledge to the goal of preparing all 
Texas students to graduate from high school ready to enter college or the workforce. (See 

RR28:167-68. 177; RR5:125; Ex. 4273. Martinez Dep., at 28-29; Ex. 5785. Housson 
Dep .• at 212; RR63: 138-40.) 

The Legislature first articulated this intent in 1995 when it adopted Section 28 .00 I: 

It is the intent of the legislature that the essential knowledge and skills 
developed by the State Board of Education under this subchapter shall 
require all students to demonstrate the knowledge and skills necessary to 
read. write. compute, problem solve. think critically. apply technology. 
and communicate across all subject areas. The essenliul k11owledge and 
skills shall also prepare and enablc> all students to continue to leam in 
posrsecondaty educationul. training, or employment settings. 

TEX. EDUC. COIJI.:: § 28.00 I (emphasis added). 

The TEA ·s then-Associate Commissioner fur Standards and Programs. Anita Givens. 
acknowledged that Section 28.001 describes the purpose of the State's curriculum and 
that this provision reflects the Legislature's intent to ensure that all students have a 
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meaningful opportunity to learn the subject areas laid out in the curriculum and to be 
ready for post-secondary education or employment. (RR28: 167-68.) 

The Legislature also ha~ acknowledged its duty lo ensure that all Texas school children 
have access to an education that is adequate in the context of the competitive employment 
market and the changing world: 

The mission of the public education system of this state is to ensure that 
all Texa.\· children have access to a quality education that enables them to 
achieve their potential and fully participate now and in the future in the 
social, economic, and educational opportunities of our state and nation. 
That mission is grounded on the conviction that a general diffusion of 
knowledge is essential for the welfare of this state and for the preservation 
of the liberties and rights of citizens .... 

TEX. EDUC. CODE § 4.00 I (emphasis added). 

The Texas Supreme Court concluded that through the passage of Section 4.00 I , .. the 
Legislature has expressly defined the mission of the public school system, including 
school districts. to accomplish a general diffusion of knowledge." West Orange-Cove 
Consol. lndep. Sch. Dist. v. Alanis. I 07 S. W .Jd 558. 584 (Tex. 2003) ( .. WOC f'). 

More specifically. the mission of Texas public schools is to produce college or career­
ready graduates. (RR28: 177.) The Legislature has defined college readiness as .. the 
level of preparation a student must attain in English language arts and mathematics 
courses to enroll and succeed. wit/row remediation, in an entry-level general education 
course for credit in that same content area for a baccalaureate degree or associate degree 

... :· TEX. EDUC. CODI: § 39.024(a) (emphasis added). To advance this mission. in 
2006. the Legislature required the Commissioner of Education and the Commissioner of 
Higher Education to work together to establish college-readiness standards and 
expectations. evaluate the curriculum. and recommend how the curriculum could be 
aligned with those standards. Tex. EDUC. CODE § 28.008; Act of May 15. 2006. 79th 
Leg. 3rd C.S .• ch. 5. Tex. Gen. Laws at 45 (HB I) (available at Ex. 6393). (RR28: 120-21. 
176-77; RR5:125-26.) 

In 2007 and 2009, the Legislature required these same college-readiness standards to be 
incorporated into the State"s assessment and accountability system. Act of May 29, 2007. 
80th Leg .. R.S., ch. 1312 (SB I 031) (available at Ex. 6388); Act of June 2. 2009. 81 st 
Leg., R.S .. ch. 895. 2009 Tex. Gen. Laws 2357 (HB3) (available at Ex. 6375) . (See also 
Ex. 5624. Zyskowski Dep .. at 25-26. 34-35; Ex. 5785, Housson Dep .. at 33-34.) Section 
39.053 of the Education Code requires the Commissioner of Education to periodically 
increase performance standards for students and schools until Texas (I) ranks within the 
top states in terms of college readiness and (2) has eliminated any .. significant 
achievement gaps by race. ethnicity and socioeconomic status:· TF.X. Eouc. COOE 

§ 39.053(t). (See also Ex. 6322. Moak Report. at 17-18: Ex. I 0336 at ii; Ex. 5785. 
Housson Dep .. al 33-34.) 
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To that end. in 2008. Texas adopted college and career-readiness standards ("'CCRS .. ). 
(Ex. 742.) The CCRS were approved by the Texas Higher Education Coordinating Board 
and the Commissioner of Education and were subsequently incorporated into the Texas 
Essential Knowledge and Skills ( .. T EKS'") by the SBOE. (See RR27: 13-14; RR28: 119-
2 1; Ex. 742 at iii; Ex. 10336 at 1-47 and App. B.) The curriculum is now vertically 
aligned so that the entire curriculum - from kindergarten all the way to high school - is 
designed to prepare students to meet the CCRS. (RR28: 12 1-23.) 

In 20 13. the Legislature adopted House Bill 5 ("·HB5''). which requires school high 
school students to select a graduation plan that puts them on the path to earning one of 
five endorsements STEM (science. technology. engineering and math). 
multidisciplinary, public service, business and industry. or arts and humanities - upon 
entering ninth grade. TF.X. EDUC. CODE§§ 28.025(b). (c-1 ). (See RR54: 125-27; sec also 
il'!fra FOF I 06.) By creating the endorsements. the Legislature hoped Lo .. mainta in rigor 
while providing students Oexibility to pursue college or career interests:· (Ex. 6532 at 4.) 

HB5 also requires TEA to add more achievement indicators related to college and career 
readiness to the accountability system beginning in 2013- 14. including: (a) the percentage 
of students completing the curriculum for the distinguished level of achievement; (b) the 
percentage of students completing the curriculum for an endorsement; and (c) three 
additional student achievement indicators, which must include either the percentage of 
students completing the TSI college-readiness benchmarks in reading, writing and math. 
or the number of students that earn at least 12-plus or 30-plus hours of post-secondary 
credit, an associate's degree, or an industry certification. (Ex. 20062A. Zamo ra Report. 
at 13.) 

Monica Martinez, the current TEA Commissioner for Standards and Programs. confirmed 
that the 83rd Legislature did not. however. alter the mission of Texas public schools. 
change the definition of college readiness, order the State Board of Education to remove 
the college-readiness standards from the curriculum, eliminate the expectation that 
students would graduate from high school college and career ready, or otherwise lessen 
the expectations o f Texas public school students.:1 (See Ex. 4273. Martinez Dep .. at 28-
34. 52-54; RR63: 138-40; see also RR54: 125-27.) 

b. Between 2007 and 2013, the State introduced a substantially 
more challenging assessment regime. 

As part of the move toward college readiness as the outcome standard for Texas public 
schoo ls, the State is transitioning from the Texas Assessment of Knowledge and Ski lls 
("TAKS .. ) assessment regime to the State of Texas Assessment of Academ ic Readiness 
( .. STAAR .. ) regime. (RR27:33-34; RR28: 12.) 

~7 Although Bill Hammond testified on the behalf of the Texas Association of Business that HBS retreated 
from the rigor and standards previously in place, the Court does not find his testimony to be persuasive. He 
was not proffered as an expert. and his opinions are merely conclusory. 
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Under the new STAAR system. students must pass a rigorous set of five End-of-Course 
('·EOC .. ) exams to graduate from h igh school - Algebra I. English Language Arts I. 
English Language Arts II. Biology. and United States History.18 TEX. EDUC. CODE § 
39.023(c). (RR54: 138-40 at 132-35 (referencing Ex. 6618 at 22).) The STAAR tests for 
grades three through e ight and the EOC tests are aligned with the college-readiness 
standards. (See RR27:33. 36-37; RR28:20-2 I: t::x. 38 at I 0.) 

Plaintiff and State witnesses unanimously agree that the ST AAR exams are significantly 
more challenging than the T AKS. (See RR28:2 l-22: RR27:35-36: Ex. 5624, Zyskowski 
Dep .. at 36-37. 70, I 06. 198-99. 248-49; Ex. 5620. Twing Dep .. at I 01-05. 125: Ex. 5630. 
Scott Dep .. at 20, 39.f' 

:x Initially. high school students were going to be required to pass fifteen end-of-course exams to graduate. 
as reflected in much of the deposition and trial testimony from the initial trial. The original list of exams 
included five fre shman-level tests (English I Reading and English I Writing. Algebra I. Biology and World 
Geography). five-sophomore level tests (English II Reading and English II Writing. Geometry, Chemistry. 
and World History). and five junior-level tests (English 111 Reading and English II Writing, Algebra II. 
Physics. and U.S. History). (Ex. 37 at 2.) At the time of the initial phase of trial. the first cohort of 
students that was subject to the EOC exams had recently finished their freshman year. and thus testimony 
focused on the resul ts of those five freshman-level tests. (Ex. 6322, Moak Report , at 25-26.) In 2013. 
through HB5. the Legislature changed the EOC testing regime by combining the reading and writing tests 
into one English Language Arts exam and requiring students to pass English I. English II , Algebra I. 
Biology. and U.S. History to graduate. (See RRS4: 138-39: Ex. 5796. Zyskowski Dep. (Vol. II), at 24; Ex. 
6618 at 22: Ex. 20062A. Zamora Report. at 7; see also Ex. 5796, Zyskowski Dep. (Vol. II ). al 24: Ex. 
11 482 at 2 of PDF.) Because HB5 left the freshman-level tests in place (with the exception of World 
Geography. which was replaced with U.S. History). the Court finds the results of these exams and the 
testimony regarding them remains relevant and reliable. Furthermore. the results from the 2012-13 
administration of the freshman-level tests and the sophomore-level English tests (which HB5 also requires) 
emphasize the continued relevance of the poor first year results. (See i1!fra FOF I 40 - FOF 145.) The one 
freshman-level EOC no longer required to be administered. World Geography, also yielded the lowest 
remediation rates among the districts. (Ex. 20062A. Zamora Report. at 7 .) While the Court understands 
that the elimination of the previously-anticipated sophomore and j unior- level l::::OCs will no longer increase 
the magnitude of the crisis that was discussed at the initial phase of trial. the fact that this crisis was based 
on freshman-level tests means that the changes also do not eliminate that crisis. The fact remains that. after 
the second year of STAA R testing. hundred.~ of thousands of students were off-track for graduation because 
of their performance on EOC exams required by HBS. and substantial performance gaps remain for 
economically disadvantaged and ELL students. (Se(' Ex. 6618 at 23: RR54: 140-42: Ex. 20062A. Zamora 
Report. at 11: Ex. 11366: Ex. 20313: see general~v Ex. 5797: RR63 :80-81 .) 

='' Employees of the TEA and its tt:sting conlractor, Pearson. testified that the State also conducted studies 
empirically linking the T AKS met standard. college ready (HERC). and commended levels to performance 
on STAAR. (Ex. 5624, Zyskowski Dcp .. at 79-81. 166-67: Ex. 5621. Gaertner Dep .. at 10-11: see also Ex. 
49: Ex. 50: Ex. 88; Ex. 91: Ex. I 0937.) The results of those studies indicate that the final standards on 
STAAR are much more rigorous than were the final TAKS standards. (See generul~v Ex. 10937.) In fact. 
in certain EOC subjects. the TAKS passing rate is linked to a lower score on the STAAR-EOC exam than 
would be expected from random guessing on the STA AR exam. (See id. at 4. 7. 9. 13. and 16: see also Ex. 
44: l:.x. 57: Ex. 5624. Zyskowski Oep .. at 111. 11 4.) The Level II final standard on STAAR is higher than 
the college-ready level on TAKS in both English Ill and Algebra II . (Ex . 10937 at 4, 7. 9: see alsu Ex. 88: 
Ex. 91 Ex. 5620, Twing Dep., at 124-25: Ex. 5621. Gaertner Dep., at 32-34, 62.) The overwhelming 
evidr.:m:t belies Mr. Hammond's claim that the current STAAR regime is even less rigorous than TAKS. 
(See Ex. 8200, Hammond Dep .. at 22-23 .) The Court finds no credible basis for this opinion. 
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FOF 96. 

FOF 97. 

FOF 98. 

FOF 99. 

FOF 100. 

The Legislature required the Commissioner to establish a passing/satisfactory standard 
(known as .. Level Ir") and to work with the Commissioner o f Higher Education to 
establish an advanced/college-ready standard ( .. Level 111 .. ) on each ST AAR EOC 
assessmenl.;u T EX. Eouc. Com: §§ 39.024 1 (a) (passing slandard). 39.0241 (a-I) (college­
ready standard). (See also RR27:97.) The Level II standard is being phased in over four 
years and in two steps (a lower Level II phase-in I standard followed by a higher Level II 
phase-in 2 standard). (Ex. 4 1 at 2; Ex. 5796. Zyskowski Dep. (Vol. II). at 10-12 
(referencing Ex. 2032 1 ).) Thus, from 20 I 1-12 through 2014- 15, students are considered 
to have passed their required STAAR exams when they reach the applicable phase-in 
Level II standard. but beginning in 20 15-16, students wi ll be required to meet the higher. 
final Level II standard to pass their exams. 

Students meeting the Level II passing standard are deemed ··on track"' to graduate from 
high school. but the Legislature specifically noted that the satisfactory score requirement 
.. tloe::s not require a s tudent to demonstrate readiness to enroll in an inst itutio n of higher 
education:· TF.X. Eouc. Corn: § 39.025(a). (See also Ex. I 0871 at 31; RR27: I 09-1 O; 
RR27:114- 15.) 

The college-ready performance standards were set through a series of external validity 
studies designed to link performance on the ST AAR EOC tests to external measures of 
performance on other state and national exams assoc iated with college readiness 
(including the SAT. ACT, NAEP. Accuplacer. and others). (See Act of June 2. 2009. 
81st Leg .. R.S., Ch. 895. § 53. 2009 Tex. Gen. Laws 2357. 2375-2378 (MB3) (available 
at Ex. 6375); see also RR27:44-45.) These studies allowed the State to lin k a Level Ill 
score on Algebra II and Engl ish Ill to a 75% probability of a .. C .. or better in college 
courses in the same content area. compared to a 60% probabi I ity for a fina l Level 11 
score. (RR27:96-99 (referencing Ex. 11241 at 27).) 

The Level 111 advanced standard on ST AAR was set at a level that is ··h igher than the 
commended level of performance on the TAKS examination:· (See Ex. 5624. Zyskowski 
Oep., at I 13; Ex. 41 at 2-3; Ex. 6322. Moak Report. at 25 and n.12: Ex. I 0937.) 

The Legislature required the Commissioner to vertically align the college-ready standard 
established for Algebra II and English Ill with the exams for lower subjects and grades. 
See TEX. EDUC. CODE. § 39.024 1 (a-2) (See also Act of June 2. 2009, 81 st Leg .. R.S .. Ch. 
895. § 53. 2009 Tex. Gen. Laws 2357. 2375-2376 (HB3) (available at Ex. 6375); 
RR27:33-34; RR5:124-26.) TEA·s Director of Student Assessment. Dr. Gloria 

' 0 The Commissioner was also initially required to establish .. a minimum score within a reasonable range 
of' the satisfactory perfomiance level ( .. Level !'"). (See Act of June 2, 2009, 8 lst Leg .. R.S .. ch. 895 , § 54. 
2009 Gen. Laws 2357. :.?378.) Orig inally. high school students d id not have to pass each individual EOC, 
but instead had to meet a certain cumulative score across all EOCs in a subject area. The Level I standard 
was not considered passing or satisfactory but was the minimum score that allowed a test score to count 
toward a student's cumulative score in that content area. (RR27:57·58 (referencing Ex. 11241 at 27). 99: 
RR6: 163-65: Ex. 41 at 8-9.) H85 eliminated the cumulative score requirement and students are now 
required to earn a satisfactory score on each required EOC exam. TF. X. EDUC. CoDI.: * 39.025(a). 

42 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 61 of 383



270

Zyskowski. testi tied that vertica I alignment means that .. there is a I ink between the 
performance standards for one year that· s in grade three to the performance standard 
required of students in a subsequent year so that we can make statements about student 
performance in one year and subsequent performance and we have done that throughout 
the system so that ultimately we can make statements about students· post-secondary 
readiness ... (RR27:33.) 

FOF I 0 I. TEA officials - in depositions in this case and in numerous other settings - repeatedly 
and consistently associated the Level Ill standard with being on track for college 
readiness. (See. e.g .. Ex. 5624, Zyskowski Dep., at 47-50, 54. 103-06. 180-81: Ex. 37 at 
8, 11: Ex. 38 at 8; Ex. 39 at 12 (Q47): Ex. I 0871 at 31 , 34. 36; RR30: 114-15. 129-30; see 
also Ex. 1083. Lopez Report. at 7-8; RR27:169-71: RR30:114-15 , 129-30.) However. at 
trial. Dr. Zyskowski testified that the TEA would be recommending that the final Level II 
standard be associated with the .. college-readiness .. measure for purposes of Section 
39.024 of the Texas Education Code. (RR27:97-98.) This Court finds that: 

a. As discussed in FOF 96 above and as conceded by Dr. Zyskowski. the Legislature 
contemplated separate performance measures for .. satisfactory .. performance and 
.. college-readiness .. performance. (RR27: 114-16.) Adopting Level 11 as the 
college-readiness measures erases any distinction between the college-ready 
standard and the basic standard that must be met even to graduate from high 
school. (RR27: 113.) This contravenes the clear purpose of the statute. which 
directed TEA to develop one standard to measure college readiness. and another 
standard to serve as the basic passing standard. See TF.X. Eouc. CODE. §§ 
39.0233, 39.024. 39.025. (See also Act of June 2. 2009. 81 st Leg .. R.S.. Ch. 895. 
§ 50-55. 2009 Tex. Gen. Laws 2357, 2373 (HB3) (available at Ex. 6375).) 

b. The Legislature defined "college readiness .. as .. the level of preparation a student 
must attain in English language arts and mathematics courses to enroll and 
succeed, witho111 remediation. in an entry-level general education course for credit 
in that same content area for a baccalaureate degree or associate degree ... :· Id. 
§ 39.024(a) (emphasis added). The STAAR Level Ill advanced standard on the 
EOC tests reflects a 75% chance or greater of obtaining a "C" in the introductory 
level college course in that subject. (Ex. 5624, Zyskowski Dep .. at 46. 70. I 04-
06. 111-14; RR27:99 (referencing F.x. 11241 at 27). 170.) In contrast, the Level 
II designation taken as a whole is associated with (I} a lower degree of confidence 
in a student's college readiness, and (2) a significant (40%) possibility that some 
remediation in college may still be necessary. (RR27:110-12 (referencing Ex. 
l 0871 at 31-32. 34, 36).) 

c. TEA officials have testified that they have greater confidence in the ST AAR 
Level 1 ll standard as a proper measure of college readiness than in the previous 
TAKS Higher Education Readiness Component (or .. HERC .. ). (Ex. 5624. 
Zyskowski Oep .. at 90.) 
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d. For these reasons. the Court finds persuasive the conclusion of Dr. Kai Kallison. 
formerly the Deputy Assistant Commissioner at the Texas Higher Education 
Coordinating Board. that the Level Ill standard reflects a stronger measure of 
college readiness (see RR2 I :4 7) and therefore student performance at this 
standard should be considered when evaluating whether the State is achieving its 
own definition o f a general diffusion of knowledge - to graduate college and 
career-ready graduates. 

FOF I 02. The increased rigor of the ST AAR assessment system poses significant hurdles to high 
school graduation for many students. After the first two years of STAAR exams. 
hundreds of thousands of students had failed to meet even the lower. phase-in standard on 
at least one test. (See Ex. 6618 at 23; RR54: 140-41; Ex. 11 366: Ex. 203 13; see generally 
Ex. 5797; RR63:80-81.) Performance on the STAAR retests was also worse than 
performance on TAKS retests. (RR6: 183-84 (referencing Ex. 6349 at 30); sec also in.Ii-a 
FOF 138.) Waiting for school districts to make slow progress on improving the passing 
rates is not an option for the hundreds of thousands of ninth and tenth graders who are no 
longer on track to graduate because of their performance on EOC exams. (See Ex. 6618 
at 23 ; RR54: 140-4 1: see general~v Ex. 5797; RR63:80:8 I.) 

c. The State has substantially increased requirements for 
graduation. 

FOF 103. The State's increasing requirements for high school graduation are linked to the 
Legislature's definition of general d iffusion of knowledge. Students who fail to graduate 
from high school are. by definition. not prepared to enter post-secondary education. much 
less succeed w ithout remediation. Neither are these students generally well prepared for 
the work force. Adults without a high school diploma are three times as likely to be 
unemployed as those who have earned a high school diploma. If employed . high school 
dropouts earn less than high-school graduates. (See Ex. 6330, Murdock Supp. Report. at 
8-14; RR3:85-96 (referencing Ex. 3228 at 83-89); RR 15:40-48; Ex . 4040, Belfie ld 
Report. at 3-5.) 

FOF I 04. For students entering high school between 2004-05 and 2013-14, the Legislature made 
the Recommended High School Program ("RHSP'') the default high school program for 
all students. (RR28:129; Ex. 5624. Zyskowski Dep., at 41-42: RR6:152-53 : RR5:127.) 
To graduate on the RHSP. students must complete twenty-six cred its (compared to 

twenty-four credits prior to that time). (RR28: 13 1. 171 ; RR6: 15 1; Ex. 6349 at 5-6: Ex. 
1083, Lopez Repo rt. at 3.) This means that students must accumulate 6.5 credits every 
year for four years to graduate on t ime, assuming no need to make up courses that 
students did not pass. Credits must include four courses in each of the core areas of 
mathematics. science. social studies and language arts, as well as two years of the same 
fore ign language. (RR6: 15 I; Ex. 6322. Moak Report. at 18: Ex. 6349 at 5; RR28: 128-29. 
132.) 

FOF I 05. Since WOC II, the Legislature also established multiple barriers to prevent students from 
moving down to the Minimum Plan. (RR28: 13 1; Ex. 6375 at Section 30.) Section 
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28.025 of the Ed ucation Code reguires signatures from a parent/guardian. the student. 
and a counse lor or administrator to authorize participation in the Minimum Plan. TEX. 
EDUC. CODE § 28.025. (RR28: 131.) In addition, students must be s ixteen years o ld. or 
have completed two credits in each of the four core subject areas. or have fai led to be 
promoted to the tenth grade prior to moving down to the Minimum Plan. Sec TEX. EL>UC. 
CoDI:: § 28.025. (RR28: 131; Ex. 6322. Moak Report, at 18.) 

FOF I 06. For students entering high school in the 20 14-1 5 school year or beyond. the Legislature. 
through HBS. made the Foundation Program (22 credits) plus an endorsement (4 credits) 
the default program for a total of 26 credits. s imilar to the prior default Recommended 
High School Program wh ich required completion of 26 credits. TEX . Eouc CODE 
§ 28.025. (See also RR5 5: 129-30; Ex. 4273. Martinez Dep. at 55-57; Ex. 6618 at 21; 
RR54:131-32; Ex. 4336, Cavazos Dep .. 98:13-20; RR63:140-41.) As with the RHSP 
before it. the Legislature established barriers to prevent students from mov ing down to 
the Foundation Plan without an endorsement. A student must be a junior or a senior. 
must have written parental permission. and both the student and the student's parent be 
advised by the school counselor of the "specific benefits of graduating from high school 
with one or more endorsements:· TEX. F.1>1 1c. CODE § 28.025(b). A student who 
graduates without an endorsement is not eligible for automatic admission into a Texas 
public university under the Top 10% rule. (Cx. 66 18 at 21 ; RR54: 126.) To be eligible 
for automatic admi ssion to a four-year institution of higher educat ion, students must earn 
a d istinguished level of achievement. which requires a student to earn one or more 
endorsements. complete Algebra II. and complete two additional e lect ive credits. (Ex. 
6618 at 21; RR54:126: Ex. 20062A. Zamora Report. at 8. 10: RR63 :14 1.) 

FOF I 07. The Court finds that HBS's changes to the graduation requirements are consistent with. 
and do not diminish. the State's emphasis on graduating students who are post-secondary 
ready. (See Ex. 20062A. Zamora Report. at 8-9: Ex. 4336. Cavazos Dep .. at 81.) School 
district officials testified that. in order to offer the array of endo rsements contemplated by 
HB5 and provide students with multiple pathways to college or career readiness. school 
districts will need to alter which courses they offer, which they anticipate will require 
hiring new teachers who are certified to teach the new courses and/or provide staff 
development to he lp existing employees acquire additional certi fications. (See Ex. 
20062A. Zamora Report, at 8-9; RR55: 140-48; Ex. 6557. Sconzo Dep. (Vol. II ), at 31-
38; Ex. 6558, Frost Dep. (Vol. II ). at 34-37; Ex. 354 1. Pfeiffer Dep. (Vol. II ). at 20-21. 
22-24.) 

FOF I 08. Based on the findings above and the undisputed testimony at trial, the Court concludes 
that - through the int roduction of the STAAR I EOC regime. and in the standard-setting 
process associated with the new system - the State has undertaken an effort to revise the 
curriculum. to better a lign the assessment system with this curriculum. and to empirically 
link levels of performance on statewide assessments to a wide range of external measures 
of college readiness. and significantly raise standards. These statutory changes have 
tremendously raised expectations for Texas schoo l districts. The witnesses universally 
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FOF 109. 

FOF 110. 

FOF 111. 

FOF 112. 

FOF 113. 

FOF 114. 

agreed. without contradiction. that the changes are appropriate and necessary to 
accomplish the general diffusion of knowledge. 

In light of the above. the Court finds that expectations for students and schools have been 
suhstantially heightened and that performance against these heightened standards reveals 
a current crisis. While HB5 reduced the number of EOC exams that students must pass. 
it did not eliminate the dire situation presented by hundreds of thousands of the state's 
2012-1 J ninth and tenth graders being off track to graduate for failure to pass still­
required EOC exams. It also did nothing to reduce the costs for school districts to 
provide all of their students with an opportunity to achieve the standards and graduate 
from high school college and career-ready. (RR54: 152. 157-58; Ex. 6557. Sconzo Dep. 
(Vol. II). at 30-42 (referencing Ex. 20256).) 

In determining whether the State has met its constitutional obligations, the Court does not 
focus merely on the consequences the State may choose to impose for failing to meet the 
standards it has now promulgated . Instead. the Court focuses on whether students are 
actually meeting the standards identified as reliable indicators of college and career 
readiness. 

d. The ISD Plaintiffs have rebutted any presumption that a 
"general diffusion of knowledge" is equivalent to accreditation 
requirements. 

In woe I . the Texas Supreme Court noted that, .. The public school system the 
Legislature has established requires that school districts provide both an accredited 
education and a general diffusion of knowledge. It may well be that the requirements are 
identical: indeed, as in Edgewood IV, we presume they are. giving deference to the 
Legislature's choices: however. it is possible for them not to be - an accredited education 
may provide more than a general diffusion of knowledge. or vice versa - and because 
both are binding, a district may allege that taxation at a maximum rate in order Lo satisfy 
either is a state ad valorcm tax... WOC I. I 07 S. W .Jd at 581 (discussing Edgewood 
lndep. Sch. Dist. v. Meno, 917 S.W.2d 717. 755. n.10 (Tex. 1995)) ("'Edgewood IV .. ). 

In this case. as in woe II, the Plaintiffs have rebutted any presumption that an accredited 
education is equivalent to a general diffusion of knowledge. 

The state accountability system is closely related to accreditation. School district 
accreditation is based in significant part on whether districts have met certain standards 
under the State' s accountability system. including student achievement indicators. See 
TEX. EDUC. CODC § 39.052(b): 19 TEX. ADMIN. CODE§ 97.1055. 

The accountability system changed over the course of the trial. from the TAKS-based 
system in place through 20 I 0-11 to the STAAR-based system. which took effect in 2012-
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13.l' The TAKS-based system was focused on whether each of five student groups had 
met the minimum criteria on the T AKS test. plus up to ten dropout and high school 
completion measures. (Ex. 20224.) If a district did not meet the minimum criteria for 
any one group on any one measure. it did not achieve an .. Academically Acceptable .. 
rating. (Id.) 

FOF 115. The ST AAR-based system was developed in response to House Bill 3 ( .. HBJ"). which 
called for the accountability system to measure districts on closing performance gaps and 
post-secondary readiness. (Id.) Rather than requiring districts to meet minimum criteria 
on each individual measure, the new system has four performance indexes. {Id.) How 
the district performs on various measures for each index contributes to an overall .. index 
score:· (Id.) Within each index. poor performance on one measure can be counter­
balanced by higher performance on another. (Ex. 5785, Housson Dep. (Vol. II), at 24.) 

FOF 116. In evaluating whether the accountability system measures the general diffusion of 
knowledge, it is also important to look at what the accountability system does nor 
measure. Index 2. which purports to measure student progress or .. growth'" across 
various student groups. does not consider the progress of economically disadvantaged 
students as a disaggregated group. (Ex. 5785. Housson Dep. (Vol. JI). at 158.) Index 3. 
which purports to measure whether districts are closing performance gaps. does not look 
at the performance of ELL students as a disaggregated group. (Ex. 5785. Housson Dep. 
(Vol. JI). ac 159.) 

FOF 117. Whether looking at the TAKS-based system or the STAAR-based system. the 
accountability standards are set not to measure whether districts are achieving a general 
diffusion of knowledge. hut rather to ensure that most districts and campuses fall on the 
.. academically acceptable·· or ··met standards·· side of the line. Shannon Housson. 
Director of TEA ·s Division of Performance Reporting. confirmed that advisory 
committees that help TEA to establish the standards explicitly consider how many 
districts can achieve the standards when setting them. Mr. Housson testified, .. That" s 
exactly what they're discussing, how many schools would be impacted if the target was 
set at X versus Y, and that 's what they had based their recommendations on to the 
commissioner ... (Ex. 5785, Housson Dep. (Vol. II). at 48-50.) 

FOF 118. Other aspects of the accountability system also confirm that it does not measure a general 
diffusion of knowledge. First. none of the indices used in the 2013 accountability system 
consider whether students have reached the Level 11 final standard that the State now 
equates with college and career readiness. (Id. at 118-19.) 

FOF 119. Next. schools and districts must reach set targets on each of the applicable indices (Id. at 
18). but the targets are set too low to measure a general diffusion of knowledge. For 
example. the student achievement index is set al 50, which means a school or district can 
be rated as having ·'met standard .. if at least half its students. averaging across all grades 

11 There was no state accountability system in place for student performance in 2011-12: the ratings for 
20 I 0- I I were merely carried over to the 20 I 1-12 school year. (RRJO: 123-24.) 

47 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 66 of 383



275

FOF 120. 

FOFl21. 

and all subjects. pass the State's assessments. (Id. at 40-41.) The target for the post­
secondary readiness index is set at a level that allows a school or district to have up to 25 
percent of its students not graduate or achieve the recommended or advanced diploma 
plans and still be rated as having .. met standard:· (Id. at 45.) In addition. targets are set 
based on how well students are performing under the lower phase-in standards- not on 
how well they need to perform to be considered on trnck for college and career readiness. 
(See id. at 42-43.) 

Under the STAAR-based accountability system. a district can have what can only be 
described as incredibly poor performance results on the ST AAR exam and still achieve 
··met standard" on the accountability system. -'~ (See Ex. 5793 at 22.) By way of example, 
in 2012-13: 

• Kermit ISD had fewer than 50% of its students meet the phase-in Leve l II 
standard on ten of the seventeen STAAR 3-8 exams and less than 25% of its 
students meet the final Level II standard on the STAAR exams was still rated 
.. met standard:· (Ex. 5785. Housson Dep. (Vol. II). at 138-39 (referencing Ex. 
20247).) 

• La Pryor ISO had passing rates below 30% on every fourth grade exam and was 
sti ll rated .. met standard." (Ex. 5785. Housson Dep. (Vol. II). at 142 (referencing 
Ex. 20248).) 

• 80% of Edgewood' s ninth and tenth graders failed to meet the Level II phase-in 
standard on at least one EOC exam in the 2013 Spring administration. 
(Ex. 6548.) District students also showed no improvement from the first 
administration to 2013 in Algebra, 8iology. English I Reading and Writing (Ex. 
423 7 at 16). and Edgewood ISD was identified as .. needs improvement" in 12 of 
32 .. safeguards:· (Ex. 5785. Housson Dep. (Vol. II). at 48-50 (referencing F.x . 
2024 7).) Yet Edgewood was still rated .. met standard." (See also i11/ra Part 
I.C. 7.d.i (FOF 1091, et seq.) (showing poor student performance across various 
metrics.) 

Finally. the State requires much of schools and districts beyond the requirements that are 
measured by the accountability system. For example. I 185 now requires schoo ls and 
districts to rate themselves on student and community engagement. but the result of this 

.1~ The State has a history of slowly phasing in standards. and thus allowing poor pt:rfonnanct: lo conslituh: 
what is "acceptable.'' in order to ensure that most districts are accredited. For example. in 2004 under the 
TA KS-based accountability system. a district that had only 25% of its students pass the science exam. 35% 
of its students pass the mathematics exam. and 50% of its students pass social studies. writing. and 
reading/English language arts would have been ranked acceptable. (RR30:87 (referencing Ex. 11 245 at 2).) 
These percentages were raised incrementally. thus ensuring that over the entire course of the TA KS-based 
accountability system the highest percentage of districts ever ranked '"unacceptable" was 6.2% - and that 
number occurred in 20 I 0-11 - the last year of the system. ( RR30:87-88: Ex. 11 245 at 10.) 
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process does not affect the State·s accountability ratings. (Ex. 5785. Housson Dep. (Vol. 
II), at 71-72.) 

FOF 122. For the reasons stated above. the Court finds that the accountability system does not 
measure. and accreditation is not equivalent to. a general diffusion of knowledge. The 
fact that a district is accredited docs not answer the question of whether all students in 
that district have a meaningful opportunity to graduate college and career ready. 

4. The historic linkage between increased standards and increased state 
funding is broken, contributing to the unsuitability and arbitrariness 
of the system. 

fOF 123. In stark contrast with Texas's past approach to funding new reforms. the Legislature 
recently reduced school funding at the very time the substantial academic changes 
detailed above were introduced. Over the last three decades. major academic and 
operational reforms were ordinarily accompanied by school finance reforms that supplied 
new revenues to provide additional financial support for districts implementing those 
reforms. (Ex. 6322. Moak Report. at 40 and Figure 43.) 

FOF l 24. For example. in 1984. the year before large-scale graduation-related standardized testing 
began in Texas. the Legislature increased equalization aid. (Ex. 6349 at 33: RR6: 187-88: 
Ex. 6322. Moak Report. at 37 and Figure 43.) Senate Bill 7 (''SBT') in 1993 both created 
the state accountability ratings system based on T AAS scores and provided substantial 
new money through the expansion of guaranteed yields. (Ex. 6349 at 34; RR6: 188: Ex . 
6322, Moak Report. at 38 and Figure 43.) In 1999, when passage of the TAAS became 
required for promotion in grades three. five. and eight, the Legislature also increased the 
basic allotment. the equalized wealth level. and the guaranteed yield. and created the SS! 
grant program. (Ex . 6349 at 36; RR6: 189-90; Ex. 6322. Moak Report. at 39 and Figure 
43.) In 2006. two years after the TAKS replaced the TAAS test (and after WOe II). the 
Legislature added revenues to the system once again. (Ex . 6349 at 37; RR6:191-92: Ex. 
6322, Moak Report. at 40-41 and Figure 43; see also supra FOF 25 - FOF 27 .) 

FOF 125. The Legislature failed to provide additional financial support with the introduction of the 
STAAR regime. As described in Part l.B.2.e (FOF 52. er seq.) above. for the 2011-12 
and 2012-13 school years. formula funding and interventional grant funding alike were 
dramatically reduced just as the new system took effect. While the 2013 Legislature 
partially reinstated the FSP cuts. it did not make any meaningful restoration of the gram 
funding. nor did it provide funding above and beyond the restoration of the cuts to assist 
districts with increased remediation costs or the costs of implementing H 85's graduation 
plan requirements. (See supra Part l.B.2.f (FOF 65, et seq.).) The Court finds that the 
decoupling of standards and funding is precisely the opposite of .. structur{ing]. 
operat[ing]. and fund[ingr the public school system .. so that it can accomplish its 
purpose for all Texas children ... woe II, 176 S. W.3d at 753. 
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FOF 126. 

FOF 127. 

FOF 128. 

FOF 129. 

FOF 130. 

5. Student performance measures show that the Texas educational 
system has fallen short of accomplishing a general diffusion of 
knowledge. 

a. Texas is not meeting its objectives relating to college and 
career readiness. 

Statewide performance results using a variety of metrics reveal that the State is far from 
meeting its objectives relating to college and career readiness. 

Dr. Kallison analyzed the results of various college-readiness measures. As set forth in 
more detail below. Dr. Kallison found that: (I) the STAAR exam, which is superior to 
TAKS as an indicator of co llege readiness. shows that an overwhelming number of 
students are not on track to attend college and succeed without remediation: (2) student 
performance on college-readiness measures other than the T AKS have been flat. and 
absolute performance on these measures is lower than on the T AKS-based indicators: and 
(3) overal l. students showed some improvemenl in past years on TAKS-based measures 
of college readiness. but TAKS-based indicators are inferior measures of college 
readiness and the results are still unacceptably low. (RR2 I :45-46, 49-50 (referencing Ex. 
5396 at 16); see also infi·a Parts l.B.5.a (FOF 126. et seq.).) 

In short. an alarming percentage of Texas students graduate high school without the 
necessary knowledge and skills to pterform well in college. (Ex. I I 61. Kallison College­
Readiness Report, at 15: RR2 I :49-51.) In addition, substantial gaps exist in college 
readiness between different racial/ethnic groups and students of different socioeconomic 
status. (Ex. 1161. Kallison College-Readiness Report. at I 4; Ex. 6322. Moak Report. at 
22.) 

The consequences of having a large percentage of high school graduates who are not 
prepared for college are significant. The costs to remediate the tens of thousands of 
students who enter college every year unprepared for the coursework are substantial - for 
the state and the individual student. (Ex. 11 6 1. Kallison College-Readiness Report. at 3: 
RR2 I :20-21. 36-40.) College graduation rates drop as students enter college unprepared. 
and workers without a college degree earn average salaries well below those with college 
degrees. (Ex. 116 I, Kallison College-Readiness Report, at 3: RR2 I :20-2 I.) 

i. ST AAR results show that a significant number of Texas 
students are not on track to graduate college and career 
ready. 

2012 STAAR results. The results of the initial round ofSTAAR tests were sobering. In 
2012. Texas ninth graders took five STAAR I EOC assessments. (Ex. 6322. Moak 
Report. at 25-26.) The table below displays the number and percentage of students below 
various cut points on the Spring 2012 EOCs for the courses typically taken by ninth 
graders. 
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FOF 131. 

FOF 1.\2 . 

FOi ' 13>. 

Below Passing Below Final 
Level 11 Recommended 

STAAR EOC Tests Standard Level ll Below level 
for Typical 9th Number (Below Standard 
Grade Courses Tested Graduation m 

Standard) 

l'.nglbh I Rc<tding :UUJ I 
107.-DS 181.814 :\08..'73 
~~~o 54°0 92~·0 

English I \\' riting -'34.95 I 
152 .270 219517 324.-183 
45°0 66°0 97'lo 

:\lgd1ra I >J3.5::!7 
57.669 203.688 277.688 
17°0 6 1"o 83% -

f3iolog~ 319.022 
41.406 187.938 290.1.:'7 

I ' " 59% 9 I 0 o 
· ' 0 ·- - -·-··-· .......... ·····--

_____ .__.__ 

\\'orld Geogrnph~ .\20,925 
62.270 192.16l! 277.745 
19°0 ~0°o 87°0 - -·- ··- ---- - --·-- .. - - . . ·-···· 

I' ai leJ at lea~t 1111e 
.\5Ull 

185.757 284544 346.784 
h:~t {9'' l!rade nnl}) 53°0 81°'v 99° ... ·-

(b. 6322. Moak Rcpnn. at 26-27: Ex. 6321. rvtoak Appendices. at App. 6. Sec. 2. pts. j­
n. al pg. 46 of' PDF.) 

As lhc table indicates. even at the initial passing standards. which \\·ere set much IO\\ cr 
than the final standards that are expected to apply beginning in 2015-16. the folltm ing 
pcn:cntagcs or students scorcd h<'lmr thc passing standard in these respective suhjects: 
32'~, in reading. 45% in \Hiting. 17% in Algebra I. IJ% in Biolog~. and 19% in World 
(ic1)graph~. (Ex. 6322. l\foak Report. at 26.) After lhc initial administration of the 
exams . .53%1 of ninth-graders (reprcsenting 185.757 students) \.\.ere off track to graduate 
from high school. (le/.) 

l.1loking at the Level II final standard. the picture \\as cven '"orsc. The table displays the 
percentage ()f students scoring below thc passing standard at the final recommended 
performance levc..ds. as of thc Spring 2011 administration. (Ex. 6312. Moak Repon. at 
27.) Under these more challenging standards. more than half of students tested \\Ould 
have foiled the ir first examination in each of the traditional ninth-grade subjects. (Id. ) 
Approximately four-fifths of ninth graders failed to reach the l.cvcl II final standard on at 
least one exam. This re\ ca ls a high risk that even larger numbers of high sehOl)I students 
"ill soon be off track for graduation and will require substantial levels of remediation 
through intensive in-classnmm instruction. summcr school. extended d:1y programs. or 
other means. (Id.) 

Finally. the percentages of students \\h(1 s<.:(in:d beltm Level 111. '' hich is rellcctcd in the 
last column or the table. suggest that relatively small percentages of students arc on track 
for collegc readiness. (Ex. 1161. Kallison Collcgc-Readincss Report. at 12: see s11pr1.1 
FOF 101.l 
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roi: 1 >4. 

FOi· 135. 

FOi· l.>6. 

"Cl .. .. 
"Cl c .. ... .,, .. 
QI 

::! 

* 

Passing pcn:entagcs tm the Spring 20 l ::! STA AR EOC exams 'Y\Crc lo\\ Cr than the TEA 
had anticipated. for example. the percentage of students who reached the Lewi II phase­
in standard was seven percentage points km·er on English I Reading than the TEA had 
anticipated . (Ex. 5624. l.yskO\\Ski Dcp .. at 94: Ex. 42. 44.) At the Level II final 
standard. the percentage or students who passed the exam was eight percentage points 
l(iwcr on English I Reading than the Tl ·:A had i.:stimatcd. ([x. 5624. Zyskowski Dep .. at 
94-95: Ex. 42. 44.) 

lh:: performance of economical!) disadvantaged students and ELL students on the 2012 
ST/\/\R EOCs was particularly disconcerting. '' ith average scores lagging far behind 
those of their peers. (Sec il!fi·a Parts l.C.2.a.iii(a) (FOF 299. ct seq.) and l.C.2.b.iii(b) 
( FOF 360. ('/ S<'£/. ). ) 

Pas~ing pcn.:cntages on the Spring 2012 STAAR grades 3-8 exams also give cause for 
conccrn. While: the passing rates at Level 11 phase-in standard for the ST A/\R 3-8 exams 
\\Cn: higher than for the EOC exams. the rates were lower than the corrCSP\>nding passing 
rat1.:s at the phase-in standard from the first y1.:ar of TAKS. (Ex. 6515: Ex. 6513: Ex. 
6:' 14.) hen more troubling. the percentage of students mt:cting tht: I.eve! I I final 
standard \\as approximately half the pen.:cntage of students \\hti met the final 
r1.:commen<kd standard on the tirst administration of TAKS. (Ex. 6515: Ex. 6513: Ex. 
6514.J 

10()'1',, 

'JU'>\-

80% 

1uc;., 

b0% 

\O'l\. 

'10% 

10% 

)()'>,. 

10% 

O'>o 
2003TAKS 
2SEMStd. 

TAKS 2003 compared to Sprin1 2012 STAAR Readin1 
All Students - En&lish Only 

2012 STAAR level II: 
Ph•se-ln 1 Std. 

81~ 

52 

2003TAKS 
Panel Rec. Std 

2012 STAAR level II: 
Final Rec. Std. 

• Gr. 3 

• Gr. 4 

DGr. 5 

• Gr.6 

a Gr. 7 

• Gr.8 
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FOi-' 137. 
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'"" 
~ fJctt 
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( Jtt{ 

2003TAKS 
HEM Std. 

-------- -·---- ------ -
TAKS 2003 compared to Sprin1 2012 STAAR Math 

All Students· En1Hsh Only 

2012 STAAR level II: 
Phase-In l Std. 

2003TAKS 
P-IR~. Std. 

2012 STAAR level II : 
fin.ti Rec. Std. 

aGr 3 

•Gr 4 

aGr 5 

aGr 6 

•Gr 7 

aGr S 

( b. 6515 at 1-2.) (Soun.:es: Tt-:A STAA R (ir. 3-8 Statewide Summary Reports. Jan. 2013 
(lnai lablc at Ex. 6513): T EA TA KS Met Std. Spring 2003 to Spring 2005 (availabk al 

l:.\..6514).) 

In the Summer of 2012. ninth-grade students \\ho did not meet the Level I I standard on 
any llf the Spring 2012 STAAR t-:OC exams had the opportunity to retest. (Ex. 6324. 
Moak Supp. Report One. at I.) The Summer 2012 retest pass ing rates (us ing the I .eve( 11 
phase- in stanJard) rang.ell from 23% for Engli sh I Writing to 48% for Biology. (lei.: 
R R6: 179-80 ( rcfl:rc111.:ing Ex. 6349 al 29).) The passing rate was 37% for English I 
Reading. 31% for Algebra I. and 27% for World Geography. (Ex. 6324. Moak Supp. 
Report One. at I . ) After the Summer 2012 retest. at least 132.874 of the state · s 2011-12 
ninth graders remained off track to graduate and in need of accelerated instrw.: tion based 
o n the English I "riting examination. (Id.) The ISD Plaintiffs· expert. Lynn Moak. 
testitied that he is not a\\are o r any other time \\hen this man) students have hcen o ff 
tra<.:k for graduation as a result or an exam. (R R6: 182-83 (rclcn:ncing Ex. 6349 at 29).) 

When the results or the Spring and Summer administrations o f the 20 12 STA A R 1-:oc 
tests arc combined. on l) 53% of freshmen met the Level II phase-in passing standard for 
all tests taken. (Ex. 6324. Moak Supp. Report One. at I .) By comparison. 75% of juniors 
met the passing standard for a ll tests taken (in the TAKS exam in the first year that it '"as 
required for graduation. (Ex. 63'.!4. Moak Supp. Repnrt One. at 2.) 
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FOF 139. 

FOF J.HJ. 

FOF 141. 

In December 2012. students who had still not met the Level II phase-in standard had 
another opportunity to retake the roe exams. (Sc..·(· Ex. 6518: Ex. 6519.) The December 
retest passing rates ranged from 20% for World Geography to 37% for English I Writing. 
(Ex. 65 19 at 2.) /\tier three administrations. 3 5% of the state· s 20 I 1-12 ninth graders. 
am.I 4 7% of the economically disadvantaged students from that class. still had not passed 
all or their ninth-grade level EOC exams. (Ex. 6519 at I.) This means that. from that 
class. 122.680 students still remain off track lo graduate and need remediation on 
collccti\cl~ 262.343 exams. (Ex. 6519 at 1-2.) 

Spring 2013 ST AAR results. In 2013. the second year under the STAJ\R program. 
student performance levels did not increase over 2012. and the substantial gaps bctv·;ecn 
economically advantaged and disadvantaged students continued. (See RR54: 140-4 1 
(rcll::rcncing Ex. 6618 at 22).) This is true both of the EOC tests administered in grades 9 
and I 0. and the STAAR exams in grades 3-8. When tests now required for graduation 
arc examined between the two ~ears. the estimated failure rates for all tests taken are 53 
pcn.:cnl rm 2012 ( lirsl time grade 9 students on five required tests) and 51 percent for 
2013 (ne\\ testers only on grade 9 and grade 10 tests required for graduation). " (Ex. 
6."22. Moak Report. at 26: RR54:141-42 (referencing Ex. 6618 at 23).) 

The fol lowing chart displays the number and pcrct:ntage of students in Spring 2013 
falling hdow the I.eve I II phase-in standard (the passing standard in 2013) and the Level 
II final recommended standard llll the EOC assessments required of typical ninth and 
tenth graders. As the data indicates. over one-third ( 35 percent) of ninth grade students 
scored be lo\.\ the passing standard in reading. over one-half (52 percent) in writing. 22 
percent in Algebra I. and 15 percent in Biology. In tenth grade. 22 percent of the students 
failed English II Reading and 48 percent of the students failed English II Writing. In this 
analysis. the World History course. general!) given in tenth grade. is used as a prox~ for 
the required examination for U.S. I foaory. generally given in the eleventh grade. (See 
RR54: 143-44.) Thirty percent of the students failed the World Histor) examination. 
(h era II. 5 I percent of the students taking the normal course sequence in ninth and tenth 
grade in Spring 2013 failed one or more tests no"'" required for graduation under HBS. 
Using this data. 338.038 students were estimated to be at risk of not graduating as of 
Spring 2013. At the recommended level. which is the full implementation level of the 
test program. the risk factors i ncn!ase for future classes. ( RR54: I -l 5-46.) At th is level. 
an estimated 511.704 students (76 percent) failed to achieve the recommended passing 
standard on one or more tests. -.vhich is the standard considered b) the TEA to be the 
college-ready standard. (Sc·c RR54:142.) 

1 
• Thi~ analysis uses passing rates on sophomore· In cl World History as a prosy for junior-lc:vel l"nited 

States Histl'r) . 
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FOF 1~2 . 

figure: A-:? . Ihc: ~umbc:r and Ptrcc:n1agc: of All Studc:.nts Rc:ach.ing Various Stmdards en STAAR EOC 

Tests (Required foc Graduatioo) at Initial and final Rc:canmmdc:d Passing Standards, SR~ 1013 

World History (Proxy Rtsults 
for U S. Hist on;)•• 
Failed at lust one ust 
Rt td for Graduauon · 

383,558 

36J,613 

3U,3U 
31) 963 

308.JJ) 

669 . .::J6 

......... i..nt ... ~ ........ 
Bftm-lal n..aW.CM I rn'rl ........ ,,.,.ii 

93 ,388 30°0 ~00,593 65·~ 

338.038 s1•·c. 

•Source· Teiw EduallOD Agmcy (TEA> Su1"'·ide Spnri! ::'013 STA.AR Results. July ::'013 : Tex.as Educa!IOD Agency mcludes 
all grades tested for 1ht mdmdual subJK1 matter iests; mdudes ··X>on ~~le'\"el ies~s ·· ~ not mdude students temg 
n ·Jth ST.AAR-L, ~!odifitd or .Altem.ate \'ttsioas. 

· source: ~!CA Allllysu oflhe TEA confidmtial ::'013 STAAR EOC studmt-~·el data files ob13aied na utip!IOll Duco\·ery 
Dau sho\ni m !he last ron· oflhe Dille represmt fust tone~ Gr md 10'" Gr Students ~· for ''f.ailed •lust oae tet- v.'!lbin 
dutnct5 Does not mclude "abo\·e grade-IC\·eJ testm" Does not mdude studmts testmg with STAAR-L, '.l.fodifitd or Alll!IUlt 

\·tts>ODS 

••World Historv u wed as a pro~y fort: S Hutory; first ynr of full anplent'llt2b0!! for l- S Hmory u SlQl.I ::'OlJ. 

( !::<. 66 I 8 at 23. ) 

Ver~ lo\.\ pcn.:c:ntages of all lest takers reached the 1.cvcl 111 standard on EOC exams. as 
sho\\ n belm'. which again reflects sc:H:rc col kge-rcadiness deficits . 

English I Reading 38:l . .55K . >4:!.948 (K9° o) 

Englbh I Wri1ing -104.41 2 395.'.':lO (98° ol 

,\lgchr:i I 36.J .61 .l .>OoJ 11 (84<\o) 

Bio log~ 351!.71)7 J t-U.B ( 88~ 01 

\\"o rlJ ( jnigraph) .l66. l 14 '.' 11506 (85°.,) 

(l::x. 5707 - b .. 5711.) 
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FOF 143. 

FOF 14-L 

H>F 145. 

The pattern observed tC.1 r lhc graduation courses is reinforced by the results fo r gradt.:s 3-
8. as depicted in the chart he lO\\. Approximately 40 percent of the students fai led the 
relative!) lo\' standard scl for :!OU. Owr 1.7 million slUdents. or almost 80%. fai led to 
reach the higher final m:ommended standard in Spring 2013. 

figure A-3 . :\umber and Percentage of All Studt n!S Rraching Standards for Gr~ts 3-8 STAAR Ttsts at 

Initial and Recomrnmd~ Passing Standards, $..P.riP..i 2013 . 

, ....._. ...... LnfllD .................. ~·11) II l 'I 
SlMll~IAnl ~ .. , ... , L · nrr•t• :Sr1h ia · , ·I , I ... •MIT-

T..a TeiW ADT..efT.._ . ' ....... .. 
Grade 3 369,630 136.311 (3 :-~•) 281,822 76%} 
Gra de.! 36.!,898 169)03 (46°•> .:!95.771 81 ! ... ) 
Gra de 5 363 .2.!6 146~97 (4~--) .::85,109 78••> 
Grade6 36.t,854 136,:30 (3 ,~ ... ) .::6.::,su 72! ... } 
Grade 7 368,161 i s.::.913 (4.::0 tt> .::94,102 80!i) 
Gra de 8 386.197 16.::,496 (42~·-) 197.789(."7!11) 

Total Grades 3-8 :)16,986 903 ,450(41%) 1,7 I 7,407 77° .. ) 
Does not m.dude "'abo\·e ~adt-lt'\-el tesla's'". Does 1101 mdudt studm!S testmg wi1h STAAR-L Modified or Al1m121t \ ·!rslOIU 

Source: ~!CA .~-sis of tbt TEA confldmtUI ~Oi3 STA • .\R Gr 3 - 8 F1nt Admmutr.lhOCI Only student-lt'\~I d.ua fil~ 
obtimed vi.a Lmganon Discovery 

(Ex. 6618 at :?.4.) 

In summar). the Spring 20 13 administration of l:OC tests combined \\ ith the grades 3-8 
tests indicate that over 1.2 million students failed at the phase-in I standard and :!.2 
million students did not reach the recommended standard for full implementation of the 
program. (Ex. 6618 at 23-24.) 

As sht)\\n hchm. the second ~car of admi nistration of the STAAR exams did not produce 
substantial progress either in terms of overall passing rates or in tcnns of dosing 
economic-based gaps. 

56 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 75 of 383



284

+ 

figure A·8 . Comparison of2012 and 2013 STAARResults frcm Spring Fa.rstAdministratioo.Only; 
Percent Passing by Ecoocmically Disad\-am.aged Stanis 

STM&. Tella CwDIW!d aDllSpmilll "ftlllills' atlatl ·-1,, .......... . -
First Adminisuarion Only -Spring ZOl::: and Spring Spring :::01.: Spring ::!013 DiffeRDCe 
.:ou 
Glades 3 - 8 Ru ding Econ Disadvantagtd"' 6-•o 66°0 -1 

Grado 3 - 8 Ruding ~on- Econ. Duad\·antaged• ss~. 88% 0 
Grades 3 - 8 !\lathmiatics Econ Disad\·antaged• 63'i 6'· ·· -·· -1 

Grades 3 - 8 !\fathematics:'llon- Econ Disad\·antaged• 83°·0 83% 0 
Grades J and 7 Wntmg Econ. Duad\·amaged• 63°'0 61°0 .. -
Grades J and - Wntmg :-lon- Econ. Diud\· am aged• 8-'"• SJ'i> -1 

Grades 5 and S So.ence Econ. Disad\·antaged• 6:::•. 65°·0 -3 
Glades 5 and 8 Science '.'ion- Econ. Disad\·amaged• s5•-. 86°~ -1 

Grade 8 SoClaJ Studies Econ. Disad\·a.ntaged• .ss~·• 5.:'.~'0 -4 

Grade S SoClal Studies :"on- Econ. Disad\·antaged• 75~ • -s% -3 
. ~lgebraf Econ D1.sad\amaged' -,. ·- .. 71% .1 

:!lg•bral .Yon-Econ. DiJad\·a11rag•d' ss• .. SJ~o -1 

Eng/1.sh i Reading Econ Dr.sad\·anraged' 56°·. 59!'0 -3 
Eng!:::;h i Rcadmg .\'on-Econ. Di.sad\•anrag•d' 81 •.• 83~·;. -2 
English l Writing Econ Disad\·amaged .s1• .. ..l l 0 o 0 

Eng/1.sh J fJ"mrng .\'on-E<:ori. Drsad\a>ttaged' -o•. 70% 0 

Biology Econ. Drsadi antaged· 81~. s3•·.; •2 
BioloKJ. .\'on-E~on. Disad\anraged' 93'• 9.s•. ~1 

World Geograplry Econ D1sad\anraged' -... . 
. - " - .... I . • 0 0 

World Geograp>1y .\'on-Econ. D1;ad\amag'1d' 90~• 90!o 0 

•source Texas Educ:rl>Ocl Agmc::· - Pearson Texas Assessmmt ~~mum Systmi, Fest AdmDiutrauoa Cllly, Sbll!'V.'~ 
Sprmg .:!0! 3 STA.AR Results, A11lUJt ~013 Does Dot mdude "at>on gnd~·lt\-ei testers" Does 1101 mdude studmts testmg ..-db 
STA .. o\R-L, Modified 01 Al!mU!r \'etSIOIU. 

'F1nt ~ 9S !I~ J1UOmts oaly ~!CA &alysu of~ TE.-\ confideat~ stu.dmt-lt\·e ~01~ ad ~013 dm files \U LlllgJIXJD 
DuroYtsy Does DOI mdude "abon gradt-le'\'t.I testa'l·· DotS Dot mdude nudmts testmg "'llh STAAR-L Mochfied 01 .#Jlmiille 
\'efSIOIU 

(Ex. 6618 at 26.) 

FOF 146. 2013 STAAR Retests. After the Summer and December 2013 n:tests. significant 
numbers of students remained off track for graduation. as the State's own analyses 
confirm. The State prepared t\vo separate analyses - a ··cohort analysis .. that is current 
through the Summer 2013 administration and a .. class analysis·· that is current through 
the December 20 I J administration. (Ex. 5795. David Clark Dcp .. at 53-54: see Ex. 
20312.) 

FOF 1-t7. The Statc"s "cohort analysis .. isolates students \\ho took an end-of-course exam at a 
particul:.ir time and follov .. s that same group of students through Summer 2013. The 
State· s etihort anal) sis presents cumulative test results IC.1r a .. Class of 2015 Cohort .. and a 
"Class l)f 2016 Cohlm:· The Class of 2015 Cohort includes students who took at least 
on~ end-of-course exam as a ninth grader in Spring 2012. (Ex. 5795. David Clark Dep .. 
at 35.) The .. Class of2016 Cohort"" includes students \.\ho took their first end-of-course 
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exam as a ninth grader in Spring 2013, as well as accelerated students who took Algebra I 
as eighth graders in 2012. (Id. at 42-43.) 

FOF 148. In contrast to the whorl analysis. which follows a group of students forward in time. the 
State's ··class analysis .. looks at students who took end-of-course exams in 2013 and then 
looks backward in time at their scores on prior test administrations. (/d. at 70-71.) The 
'"Class of 2015 .. that was used in this analysis includes a ll students who took at least one 
end-of-course exam in 2013 and who had ··scorable .. exams in Biology. Engli sh I 
Reading, English I Writing, English II Reading. and Engl ish II Writing. (Ex. 20312 at I.) 
The .. Class of 2016'" includes all students who took an end-of-course exam in 2013 and 
who had .. scorablt:" exams in Algebra I, Biology. English I Reading. and English I 
Writing. (Id. at 2.) 

FOF 149. The table below reflects the numbers and percentages of students who failed to pass all 
exams taken as of the Summer 20 13 administration at the Level 11 phase-in standard. 
according to the State· s cohort analysis. Roughly 139,000 students in the Class of 2015 
Cohort still had not passed all exams taken after the Summer 2013 administration. despite 
five testing opportunities. (See Ex. 5796. Zyskowski Dep. (Vol. II ). at 9.) 
Approximately 157,000 students in the C lass of 2016 Cohort still had not passed all tests 
taken after Summer 2013, even after two testing opportunities. (See id.) 

Number of students Percent of students 
ha"ing failed to having failed to 
pass all exams taken pass all exams taken 

Class of2015 Cohort 138,948 42.3 
Class of 2016 Cohort 157,338 44.8 

(Ex. 5797 at 4; Ex. 11366 at 18. 20. 21. 23; Ex. 5795, David Clark Dep .. at 49-50. 55-57; 
ca lculated as explained in Ex. 5795. David Clark Dep .. at 49-52.) 

FOF 150. The State also determined the number of students who would not need to retake the 
English I Reading or Writing and/or the English II Reading or Writing exams by virtue of 
the Commissioner· s .. transition rule." Under this rule, a student is not required to retake 
a separate reading or writing exam if that student (I) achieved satisfactory performance 
on either the reading or writing exam for the course. (2) met at least the minimum score 
on the other end-of-course assessment for the course. and (3) achieved an overall scale 
score of 3750 or higher on reading and writing for the course. (Ex. 5795. David Clark 
Dep., at 78-79 (referencing Ex. 20313 at 3 of PDF).) 
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FOF 151. The transition rule affected tens of thousands of students. The following table shows the 
numbers and percentages of students in the State·s cohorts who still had not passed all 
exams taken after Summer 20 13, after the transition rule was applied. 

Number of students Percent of students Number not 
ha'\ing failed to ha,.ing failed to required to retest 
pass all exams taken pass all exams taken based on transition 
(with transition ("·ith transition rule 
rule) rule) 

Class of2015 116,006 35..l 22,667 
Cohort 
Class of 2016 142. 714 40.7 14,210 
Cohort 

(Ex. 5797 at 9: Ex. 11366 at 25. 27. 28, 30: calculated as explained in Ex. 5795. David 
Clark Dep .. at 60-61.) 

FOF I 52. The State· s December 2013 c lass analysis also shows significant numbers of students 
who have failed to pass all tests taken at the Level II phase-in standard before app lication 
of the Commissioner"s transition rule. as reflected in the table below. 

Number of students Percent of students 
ha"ing failed to having failed to 
pass all exams taken pass all exams taken 

Class of '.W 15 107,090 34.6 
Class of 2016 128,865 39.3 

(F.x . 5797 at 11 ; Ex. 20312 at 4. 6, 7. 9; calculated as explained in Ex. 5795. David C lark 
Dep .. at 92-93.) 

FOF 153. Students in the Class of2015 and Class of2016 have now had, respectively. six and three 
testing opportunities to pass their end-of-course exams. (See Ex. 5796. Zyskowski Dep. 
(Vol. II). at 9 .) Even after multiple testing opportunities and after application of the 
transition rule. nearly 183,000 students in both classes combined still have not passed all 
exams taken at the Level II phase-in standard. according to the State's .. class analysis .. 
reflected below. This is true only after more than 50.000 students in both classes 
combined were exempt. by virtue of the transition rule. from retaking a test they 
previously failed. 

59 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 78 of 383



287

Number of students Percent of students Number not 
having failed to ha\.ing failed to required to retest 
pass all ex.ams taken pass all exams taken based on transition 
(with tr:aasitioa (with transition rule 
rule) rule) 

Cla.ss of2015 75,322 24.4 31.768 
Class of 2016 107,610 32.8 21,255 

(Ex. 5797 at 12; Ex. 20312 at 4. 6. 7. 9: calculated as explained in Ex. 5795, David Clark 
Dep., at 93-94.) 

FOF 154. The Court makes several findings about the State"s cohort analysis (which is current 
through Summer 20 13 and is reflected in FOF 149 and FOF 15 1 above) and its class 
analysis (which is current through December 2013 and is reflected in FOF 152 and FOF 
I 53 above). The class analysis presents a significant limitation compared to the cohort 
analysis. Because of the way the classes are defined, the classes do not include students 
who dropped out. students who failed to advance to English II. or students who moved to 
the STAAR modified exam (which is the exam for special education students). {Ex. 
5795. David Clark Dep., at 87-89.) This limitation does not exist in the cohort analysis. 
which starts with a group of students and follows those same students forward in time. 
Lynn Moak was the only expert in this case to analyze the cumulative passing rates for a 
group of students across multiple administrations of STAAR, and he applied a cohort 
methodology that followed a group of students forward in time . (See. e.g., Ex. 6519 at 
pg. I of PDF: RR7:95. 170.) The State did not update its cohort analysis to reflect 
December 2013 data, but instead prepared a class analysis that was created specifically 
for this litigation and in connection with a press release to the public.H (Ex. 5795. David 
Clark Dep .. at 24-25, 70. 72-73.) For these reasons. the Court finds that the cohort 
analysis presents a more credible and complete picture of student performance than the 
class analysis. 

FOF 155. Regardless of which analysis is examined, however. the Slatt: ·s data confi rms that. even 
after multiple testing opportunities. hundreds of thousands of students still have not 
passed all exams taken. Districts now face the enormous burden to provide accelerated 
instruction to hundreds of thousands of students. (See Ex. 5796. Zyskowsk i Dep .. at 9.) 

FOF 156. The Court also finds the following regarding the State's analyses and the expectation that 
districts will provide a meaningful opportunity for all students to graduate college ready. 

a. First. both the cohort and class analyses examine the number of students who 
have failed to pass all tests taken. not all tests required for graduation. (Ex. 5795. 

u The State failed to provide student-level data from the Summer and December 2013 STAAR exams to 
the other parties in this litigation until January 27. 2014, despite the parties ' etfons to obtain this 
information through discovery. (See F.x. 20J 11; RR63:R4.J Thus. the only cumulative analyses of data 
from these administrations are the analyses prepared by the State. 
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David Clark Dep .. at 52-53. 55, 96.) Students typically take English I I during 
their sophomore year and U.S. History during their junior year. (See Ex. 5796. 
Zyskowski Dep. (Vol. II). at I 0.) As a result. the overwhelming majority of 
students in the Class of 2015 and Class of 2015 Cohort still need to take and pass 
U.S. History (about 300.000 students in the Class of 2015 and 322,000 students in 
the Class of 2015 Cohort). (Ex. 5795, David Clark Dep., at 40-42, 76.) Similarly. 
the overwhelming majority of students in the Class of 2016 and Class of 2016 
Cohort still need to take and pass U.S. History and English II (about 322.000 
students in the Class of 2016 and 345.000 students in the Class of 2016 Cohort). 
(Id. at 44-45. 95.) Because students generally take these exams later in their high 
school career, they have fewer opportunities to pass the exams before their 
scheduled graduation date. (Id. at 41.) 

b. Next. the State· s data reflects only performance at the lower phase-in standard. 
(Id. at 34, 93.) It does not reflect the number of students who have passed all 
exams taken at the Level II final standard that TEA now equates with college 
readiness (Ex. 5785. Housson Dep. (Vol. II), at 115-16 (referencing Ex. 20239 at 
22)). or at the Level Ill standard that TEA previously and repeatedly associated 
with college readiness. (See supra FOF I 0 I.) Approximately 98% of students 
who take an end-of-course exam during the Summer and December 
administrations are re-testers. or in other words, students who were unable to 
achieve the passing standard the first time they took the test. (Ex. 5795, David 
Clark Dep .. at 84.) Data from the Summer and December administrations shows 
that very few students are able to achieve the Level II final or Level 111 standards. 
even if those students are able to meet passing standards. For example, while 
45% of students achieved the passing standard in Biology during Summer 2013. 
only 2% of students reached the Level II final standard. and 0% reached the Level 
Ill standard. (Ex. 20242 at 1-2 of PDF.) On Algebra I. 27% of students reached 
the passing standard in Summer 2013. but only I percent reached the Level 11 
final standard. and 0% reached Level 111. (Ex. 20241 at 1-2 of PDF.) Similar 
trends are observed in the December 2013 test results. (See Ex. 20315 - Ex. 
20319.) This data demonstrates that even if relestt:rs are able to mt:el passing 
standards, they are largely unable to meet the higher standards associated with 
college readiness. 

c. finally, even though tens of thousands of students no longer have to retake one or 
more exams required for graduation by virtue of the transition rule. it does not 
change the fact that these students were unable to meet even the lower phase-in 
standard on their reading or writing exams. (Ex. 5795. David Clark Dep .. at 61-
62.) It follows that these students also could not meet the higher standards that 
are indicative of college readiness. There is no evidence that the transition rule 
was put in place because the initial passing standards were set too high. In fact, 
the TEA has emphasized that the English exams now required under I ll35 will be 
equivalent to the prior English exams both in rigor and level of performance 
required for student success. (Ex. 5796. Zyskowski Dep. (Vol. II), at 24: Ex . 
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FOr: 157. 

FOF 158. 

FOF 159. 

I 148:?. at 2 of J>DF.) The fact that students do nm have to rclakc lhcse exams docs 
not 1nc.:an the) arc now adequately prepared in these subjects. 

In conclusion. although additional studcnb pass the cnd-of-coursc assessments during 
each ~1dmini stration of the exam. large numbers of students still have not passed all the 
exams they have taken after numerous attempts. Even more students are nowhere near 
reaching college-readiness standards on these exams. As a result. di stricts must provide 
accelerated instructitm to hundreds or thousands of studcnts \\.ho have not met passing 
standards. and they must hel p those students who arc not currently on track to being 
co lkge read) to significantly improve their performance. 

ST AAR beyond 2013. The challenge only increases moving l'orward. Performance 
standards ''i ll increase over time according to the present schedule adopted b) the 
Commissioner of Education. These higher levels of required performance will provide 
greater challenges for the public schools. The chart below displays the phase-in 
standards for the required performance levels on lhe STAAR EOC lest program. Passing 
standards on the Algebra I examination. for example. will increase from 37 percenl or 
items ans" cre<l correct I) in 20 11-12 and 2012-13. to about 63 percent corrccl in 20 15-16 
and bc~und. 

Percentage of Total Points/ Items Needed to Reach Various Performance Standards 
on STAAR End-of-Course Exams Required for Graduation 

2011-12 and 2012-13 lOIS-16 and beyond 
LevelO Level 0 

Subject loaper venion) Phase-In I Standard Final Recommended 
En1.dish I Reading 54% 66% 
English I Writing 63% 71% 
Ali.:ehra I 37% 63% 
Bio lo!!\ 37% 61% 

I Enul ish II Reading 54% 63% 
Engli sh II Wriling 68% 76% 
World llistorv (Proxv) 46% 62% 
li .S. Histon 41% 65% 

'ourc.:: Ina' hlurntion Ag.:n.:~ Spring 11113 R'"' Score Com.:r.ton fahlc,. lnlonnation ,uh1cct to clmngc lor future 
aJ111i11 i,1ra1i,111, hu,.,;d on po,l-c<juatini,? of' lh<· data l(,llo\\ ing .:al·h administration 

(b. 6619. ) 

In the case of the gra<le 3-8 slandards. signiticant increases arc also schcduled lo take 
placc. As can be seen helo\.\. lhc initial passing rates were set in the 50 percent area. 
v. hi le the final passing rales are scheduled to increase to 70-75 percent correct. 
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FOF 160. 

FOi-' 161. 

Average Percentage of Total Points/Items Needed to Reach Various Performance 
Standa rds on ST AAR Grades 3-8 Tests 

ST AAR Grade Level 2011-12 and 2012-13 2015-16 and beyond 
Tests Level Il Level II 

Phase-In I Standard Final Recommended 
Grades 3-8 Readin1! 53% 75% 

Grades J-8 Mathematics 50°~. 74% 
~· 

Grades 4 and 7 Writin1! 55% 71% 
(.)rades 5 and 8 Sciem.:c 55% 76%. 
Grade 8 Social Studies 50% 73% 

'\,1urn'" l o:\.b I dul·a1 ion :\g.l·n~~ Spring :!O I:; f{;i\\ S~orc: Ccln\ cr-i<m I ;1htc~. lnform:uiun ,;uhil' Ct to ,·hangc: for fulur•· 
:1J111ini, 1r;1ti<H1' h:i"~t.I 1111 pi1,1-c:qua1i11µ <•f li-.· da la li1llo\\ill)! l':tl"h ad1111r1i , 1ra1ion. 

(Ex. 6619.) 

ii. Significa nt numbers of Texas students arc not meeting 
the State's ACT and SAT benchmarks for colle~c 

readiness. 

Texas has set its own benchmark SCl)rcs 011 the ACT and SAT exams to determine college 
and career n:adincss. I .css than 27% of the graduating class of 20 I (l that took either the 
ACT or SAT met th<.: state· s benchmarks for readiness on the comrxisite ACT or 
combined reading and mathematics for SAT. C Ex. I 161. Kall ison College-Readiness 
Report. al 13: RR2 I :29-3 1 (referencing Ex. 5396 al 11 ).) This percentage dropped to less 
than 26% for the graduating class nr 2011. (h. I 1300 at I 0.) l.css than 17% of all 
studen ts in the class nf 2010 hnth (I) tonk the ACT or SAT and (2) met the state·s 
benchmarks on those exams. (RR2 I :31 (referencing Ex. 5396 at 11 ).) This percentage 
rnse 10 just over 17°!.i for the class of 2011. (Ex. 11 300 at 10.) Only 18% {l r the 
graJuating classes of 2012 and 2013 achieved the state ·s college and career-readiness 
hcnchmarks on the SAT exams. ( !::\ .. 114 15 at 6-7.) ACT and SAT scores of Texas high 
school students indicate that man) of the state·s graduates are not academically prepared 
furt.:<) llcgc. (Ex.1161.Ka ll isonCnll cge-Readiness Ri:port.at 13.) 

The ACT exam uses its O\\' ll collcgc-n;adincss benchmarks. (b. 6322. Moak RepMt. at 
9.) lls ing a broad-based sample or first -) car students over a wide range of higher 
education institutions. ACT links student performance in college courses to their high 
school ACT s<.:orcs. (l·:x. 1161. Kallison College-Read iness Report. at 10.) Using this 
mcthodolog). ACT determi nes a benchmark scon.: that represents the mini mum score 
needed on an ACT su~ject-arca test to indicate a 50% chance of obtaining a B or higher. 
or about a 75% chance of obtaining a C nr higher in the corresponding credit-bearing 
wllcgc course. (Ex. 6.122. Moak Report. at 9: Ex. I 16 1. Kallison Collcgl.'-Readiness 
Report. at I 0: RR2 I :40-41 .) Data nn thl.' percent of students meeting the collcge­
rcadiness benchmarks in all four subjects sh<m that Texas \\.US bclo\\ thl.' national 
:n cragc in all years except 20 I 0. when Texas haJ the same percentage as the national 
average. (RR21:40-4 1 (rc lcrcncing Ex. 5396 at U).) Only 24% of Texas ACT test 
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takers met the college-readiness benchmarks in all four subject areas in 20 11 . (Ex. 1161. 
Kallison College-Readiness Report. at I 0, 13.) 

FOF 162. Dr. Linda Roska. Director of the Division of Research and Analysis for the TEA. testified 
that Texas·s average scores across all public and non-public school students taking the 
SAT continue to decl ine. (RR35: 124-25.) Texas students averaged a comb ined score of 
999 on the math and critical reading portions of the exam in 2007. (RR35: I 24-25 
(referencing Ex. 11300 at 8).) That average dropped to 973 in 20 12 and then increased 
only marginally to 976 in 2013. (RR35: 124-25 (referencing Ex. 11 300 at 8): Ex. 11 368 
at 6 of PDF.) Texas students averaged 482 on the writing portion of the SAT in 2007 but 
averaged only 461 in 20 12 and 2013. (RR35: 124-25 ( referencing Ex. 11 300 at 8): Ex. 
I 1368 at 6 of PDF.) 

FOF 163. The performance gap between Texas students and students nationwide has grown during 
this same time period . In 2007. Texas students were averaging ten points less on crit ical 
reading. eight points less on math. and twelve points less on writing than the national 
average. (RR35:198-200 (referencing Ex. I 1300 at 8).) These gaps grew to twenty-two 
points on critical reading. fi fteen points on math. and twenty-seven points on writing in 
20 12. (RR35:198-200 (referencing Ex. 11300 at 8).) Dr. Roska did not include the 
average scores for just Texas public school students in her direct examination 
presentation. which are even more disconcerting. Texas public school students averaged 
a combined score of only 966 on critical reading and math in 20 12 - thirty po ints less 
than the national average for public school students that same year. (RR35: 196-97 
(referencing Ex. 5687 at 41 ).) Texas public school students averaged 456 on the writing 
portion of the SAT in 2012 - twenty-ti ve points less than the national average. (Ex. 5687 
at 41.) Similar gaps existed in 20 I 3, as Texas students continued to lag behind the 
national average. (See Ex. 11 368 at 6 of PDF.) 

FOF 164. From 2006 to 2012, Texas graduates· combined scores on the reading and mathematics 
sections of the SAT and ACT have remained flat at best and in some instances have 
declined. (RR2 I: 17. 34; Ex. 5396 at 11 ; Ex. I 1300 at 8-9.) Dr. Roska discussed the 
increasing participation rates for both the SAT and ACT during her direct examination 
and suggested that the increased participation rates may help explain this decl ine in test 
scores. (RR35: 126.) Participation rates among public school graduates did not increase 
signifi cantly. however. during the 2006-10 period that L>r. Kallison examined. (Ex. 11 61. 
Kallison College-Readiness Report, at 8.) Dr. Roska also agreed that even if 
participation rates were increasing. the relationship between participation and 
performance begins to stabi lize when participation reaches between 40 and 60% of the 
total. (RR35: 192-93.) Texas, according to Dr. Raska. saw a 62% participation rate for 
the SAT in 20 12 and a 39% participation rate for the ACT for 201 2. (Ex. 11300 at 3. 6.) 
Dr. Kallison expressed the opinion. which the Court finds to be credible, that if Texas 
students were improving in college readiness. they would have shown positive movement 
on the SAT and ACT exams. (RR2 I :35.) This did not happen. 
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iii. Other college-readiness measures also show that many 
Texas students are not graduating prepared to succeed 
in college without remediation. 

FOF I 65. Several additional measures that purport to assess college readiness are Texas Success 
Initiative ( .. TS!") test results. ·'College-Ready Graduates:· and the Texas Success 
Initiative Higher Education Readiness Component ("TSl-HERC"). (Ex. 1161. Kallison 
College-Readiness Report. at 4-5.) Each of these measures relies lo some extent on 
T AKS scores. (Id.; RR2 I :24, 26-27 .) TSI test results reflect the number of first-year 
students matriculating at Texas public colleges or universities who either pass one of four 
TSI exams or are exempt from the exams by satisfying the College-Ready Graduates 
standard. (Ex. 1161, Kallison College-Readiness Report. at 4-5.) The College-Ready 
Graduates standard is met when a student meets state benchmarks for either (I) the exit­
lcvcl TAKS. (2) the ACT, or (3) the SAT. (Id.; RR2 I :22-23.) The TSl -HERC is 
encompassed within the College-Ready Graduates measure and reflects those students 
who meet state benchmarks on the TAKS exam. (RR2 I :22.) 

FOf 166. These metrics provide a more favorable picture of college readiness than STAAR. SAT. 
or ACT results, but the results remain poor and substantial ev idence casts doubt on the 
TAKS as a re liable measure of college readiness. (Ex. 1161. Kallison College-Readiness 
Report. at 12-13.) 

FOF 167. First, TAKS is being replaced by STAAR largely due to the limitations of TAKS as an 
evaluation tool. (id. at 13; Ex. 3188, Baker Report, at 59.) Second. TAKS was 
implemented before the addition of the college and career-readiness standards to the state 
curriculum. (Ex. 5624. Zyskowski Dep. , at 54.) The STAAR EOC exams. by contrast. 
are intended to assess the TEKS in the subjects tested that now include these standards. 
(Id.) The STAAR exams are intended to more accurately measure whether students arc 
learning the required curriculum. (Id. at 35.) Third, STAAR, unlike TAKS, has been 
empirically linked to other external measures of college readiness. (id. at 46. 70.) 
Finally. the testimony is uniformly in agreement that the STAAR exams are better than 
TAKS at measuring the growth of high performing students. (Id. at 36-37.) 

FOF 168. Even if T AKS were deemed a reliable measure of college readiness. student performance 
on TAKS-based college-readiness indicators is still unacceptably low. (Ex. 1161. 
Kallison College-Readiness Report. at 5-6, I 0. 13; RR2 I :48-49 (referencing Ex. 5396 at 
9), 19-20 (referencing Ex. 5396 at I 0). 27-32 (referencing Ex. 5396 at 12).) For example. 
in 20 I 0. only two-thirds of students entering Texas public colleges or universities either 
passed one of the four TSI exams or were exempt from taking the exams in all content 
areas. (Ex. I 16 I, Ka llison College-Readiness Report. at 5. I 0: RR2 I :35-36 (referencing 
Ex. 5396 at 12).) The tens of thousands of students who do not meet the TSI standards 
are required by law to participate in remediation before they can take a college credit 
course in F.ngl ish or mathematics. (RR21 :36-38.) By definition. these students are not 
college ready. See TEX. EDUC'. CooF. § 39.024(a). 
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b. Texas has not made the type of forward progress that was seen 
in WOC/l 

FOF 169. When WOe II was decided in 2005. the Texas Supreme Court observed that .. undisputed 
evidence is that standardized test scores have steadi ly improved over time. even whi le 
tests and curriculum have been made more difficult. By all admission. NAEP scores . .. 
show that public education in Texas has improved relative to the other states.'· woe JI. 
176 S. W.3d at 789. This is no longer the case. The data described above (see supra FOF 
145) show thar STAAR scores were essentially flat from 2012 to 2013 . A review of a 
longer time horizon through the use of NAEP and T AKS data also shows a lack of 
forward progress. as described below. 

i. Student performance on NAEP has not shown 
significant or consistent gains since 2005. 

FOF 170. The Court was presented with evidence of National Assessment of Educational Progress 
c··NAEP .. ) scores for Texas in four separate categories: (I) reading at grade four; (2) math 
at grade four; (3) reading at grade eight; and ( 4) math at grade eight. From 2005 to 20 I 1. 
Tcxas·s scores on NAEP remained relatively flat in three of the four categories tested. 
(RR26: 160-61. 164-72 (referencing Ex. 5678 at 11-14 ); Ex. 5460 at I.) 

FOi-' 171. On the grade four math test. Texas had made continual progress until 2005. ( RR26: 164-
65 (referencing Ex. 5678 at 11 ); Ex. 5460 at I.) From 2005 to 2011. Texas·s scores on 
fourth grade math essentially remained flat. (RR26: 165 (referencing Ex. 5678 at 11 ); Ex. 
5460 at I.) The percentage of students achieving the proficient score on this test also 
remained flat during this same period. (RR26:65-66 (referenc ing Ex . 5678 at 11 ); Ex. 
5460 at I.) 

FOF 172. Similarly. on the fourth grade reading test, scores remained stagnant from 2005 to 20 11. 
including at the proficient standard. (RR26: 167-68 (referencing Ex. 5678 at 13); Ex. 
5460 at I.) 

FOF 173 . On eighth grade reading. Texas's scores essentially remained flat from 2005 to 2011. 
although the nation·s scores on this exam increased somewhat during this same time. 
(RR26: 170-71 (referencing Ex. 5678 at 14); F:x. 5460 at I.) 

FOF 174. From 2005 to 2011. Texas improved against the national average only on the eighth 
grade math test. (RR26: 166-67 (referencing Ex. 5678 at 12); Ex. 5460 at I.) On the 
other three tests. Texas's scores hc::ld close 10 or fallen slightly below the national 
average. (RR26: 164-68. 170-72 (referencing Ex. 5678 at 11. 13-14); Ex. 5460 at I .) 

FOF 175. In 2013. NAEP scores still did not show any significant improvement. Texas's scores 
dropped on two of the exams from 2011 to 2013 and showed only modest gains on the 
other two exams. (See Ex. 11488 at 7. 17. 27. 37 of PDF.) In <.:ontrasl. the national 
average increased on all four tests during this same period. (See Ex. 11488 at 2. 12. 22. 
32 of PDF.) 
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FOF 176. In addition. significant gaps remain between Black and White students. Hispanic and 
White students, and students who are elig ible for free and reduced-price meals and those 
who are not. (RR26: 172-77 (referencing Ex. 5678 at 15-18) ; see also Ex. 11488 at 2. 12. 
22. 32 of PDF.) On the fourth grade reading test. che gap increased from 2005 to 20 11 
between Hispanic and White students and between students who are eligible fo r free 
lunch and those who are not. (RR26: 177 (referencing Ex. 5678 at 17); see also Ex. 
11 488 at 12 of PDF.) Across the remaining tests and demographic groups. the gap 
between demographic groups has closed minimally from 2005 to 201 1 in comparison to 
the size of the gap that still remains. (RR26: 172-77 (referencing Ex. 5678 at 15-18).) 

ii. Student performance on T AKS has leveled off. 

FOF 177. Texas stude nts improved their performance in the early years of the administration of !he 
T AKS exams. Between 2003. which was the fi rst year of adm inistration. and 2007, the 
percentage of students meeting the passing standard on all tests taken increased by 
twenty-three points. (Ex. 6322, Moak Report. at 2 1.) Between 2007 (the first assessment 
data available after the Legislature ·s response to the Supreme Court decision in West 
Orange-Cove) and 2011 (the last year that all grade levels were tested with TAKS). the 
percentage of students passing all tests grew by only seven points. less than two points 
per year. (Id.) 

FOF 178. With respect to the percentage of students reaching the commended performance 
standard. score gains were less s ignificant. Although the percentage of students reaching 
the commended performance standard o n all tests tripled between 2003 and 2008. the 
percentage achiev ing ··commended .. grew by only one additional point in the final three 
years of test administration. (Id.) 

FOF 179. In 20 I 1-12. the State administered the new STA AR testing program for students enrol led 
in grades three through nine. but Texas public school tenth and eleventh graders 
continued to take T AKS since it remains the examination that these students must pass to 
graduate. (Id.) At the tenth grade level, performance was relatively flat between 2011 
and 2012. (Id.) 

FOF 180. As with STAAR, significant performance gaps existed under TAKS between 
economically disadvantaged versus non-economically disadvantaged students. and ELL 
students l:Ompared with their peers. (See infra Parts l.C.2.a. iii(b) (FO F 321. et seq.) and 
l.C.2.b.iii(c) (FOF 369. e1 seq.).) 

FOFl81. 

(a) Flat NAEP scores call into question the extent of 
any progress under T AKS. 

TAKS and NAEP were both adm in istered in Texas between 2003 and 2011 to monitor 
math and reading ski lls of fourth and e ighth graders. (Ex. 5430. Klein Report. at I .) Two 
comparisons of T/\KS scores to NAEP scores demonstrate that improvements on TAKS 
during this timeframe do not reliably show student progress. The fi rst comparison was 
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conducted by Dr. Stephen Klein. and the second by the National Center for Education 
Statistics r·NCES .. ). 

FOF 182. To compare TAKS and NAEP scores. Dr. Klein calculated .. effect sizes:· which are a 
recognized way of putting scores from different scales on a common metric. (Id. at 2-3.) 
Dr. Klein·s etlect sizes calculated the dif'terence between mean scores at two points in 
time (or between two groups) divided by the standard deviation of the scores among all 
students at time one. (Id. at 3.) He then compared effect sizes on NAEP and TAKS for 
all Texas students who took the exams. and for racial/ethnic sub-groups. to evaluate how 
student performance compared on the two exams from 2005 to 20 I I. (Id. at 3-7 .) 

FOF 183. In comparing effect sizes on NAEP and TAKS for all Texas students. Dr. Klein observed 
linle or no gains in effect sizes on NAEP. but large gains on T AKS from 2005 to 2011. 
(Id. at 3-5.) For example, the gain in effect size in reading between 2005 and 2011 was 
0.06 on NAEP but 0. 73 on TAKS. which is a twelve-fold difference between exams. (Id. 
at 3.) 

FOF 184. The gaps in mean scores between racial/ethnic groups were generally larger on NAEP 
than they were on T AKS. (Id. at 7.) The gaps also were generally larger between Whites 
and Blacks than they were between Whites and Hispanics. (Id.) They also were usually 
larger on reading than on math. (Id.) 

FOF 185. From this data. Dr. Klein concluded that the improvements in T AKS math and reading 
scores between 2003 and 2011 do not generalize to NAEP. (Id. at I 0.) His findings 
indicate that the gains on T AKS over the past decade should not be relied upon to reflect 
exactly how much improvement has actually occurred in the underlying and much 
broader range of knowledge and skills that standardized tests such as NAEP, TAKS. and 
ST AAR are intended to measure. (Id.) The Court finds Dr. Klein· s methodology and 
analysis on these points to be persuasive. 

FOF 186. The Court also finds the NCES mapping standards reports to be instructive in evaluating 
T AKS scores. The NCES biennially produces mapping standards reports in which they 
use school level data on schools that participated in NAEP to equate the percentages of 
children within those schools who scored proficient on state assessments with scores on 
NAEP. (Ex. 5597.) The study also identifies the NAEP scale score that statistically 
aligns with ··proficient'" cul scores on stalt: assessments. (Ex. 3188. Baker Report. at 57: 
see also Ex. 5597 at 5-6.) Further. because the data are re-evaluated every two years. 
NCES can determine which states have lowered or raised standards over a two-year 
period. relative to NAEP and relative to other states. (Ex. 3188. Baker Report. at 57; see 
also Ex. 5597 at 5.) 

FOF 187. On average. the mapping standards reports find that proficiency standards on Texas·s 
exam. the TAKS, are relatively low among states for fourth grade reading and math 
assessments. and very low for eighth grade assessments. (Ex. 3188, Baker Report. at 57: 
see also Ex. 5597 at I 0-13.) On each test. Texas falls he low average and below the 
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NAEP equivalent for .. basic .. performance. On eighth grade reading, Texas·s proficiency 
standards are in last place. (Ex. 3 I 88. Baker Report, at 57; Ex. 5597 at I 0-13.) 

FOF 188. From 2005 to 2009. Texas standards (as measured by cut scores on assessments) stayed 
relatively constant for fourth grade assessments - staying low among states and below 
basic on NAEP. (Ex. 3188, Baker Report, at 57-58; see also Ex. 5597 at 10. 12, 36-37.) 
However. at the eighth grade level. Texas standards appear to have drifted downward in 
rigor during the same time period. (Ex. 3188. Baker Report, at 58.) Both the reading and 
math assessment proficiency cut scores were associated with much lower NAEP scores in 
2009 than in previous years. (Id.; see also Ex. 5597 at 36-37.) Again. Texas was at the 
bottom of states on the eighth grade reading proficiency cut score in 2009. while it had 
heen somewhat higher in previous years. (F.x. 3 188, Raker Report. at 58; see also Ex. 
5597 at 36.) 

(b) The data do not reliably demonstrate forward 
progress in the transition year from T AKS 
(2011) to STAAR (2012). 

FOF 189. Federal law requires states to evaluate if districts are making adequate yearly progress or 
.. A yp:· based on whether a certain percentage of students (which increases each year) 
have passed the State ·s standardized assessments. (RR28:62.) The State undertook a 
·'bridging analysis .. to compare 2011 performance on TAKS to 2012 performance in 
grades three through eight on STAAR. (Ex. 1117; RR28:63-65.) The study was 
designed and carried out by Pearson, the State·s testing contractor. (RR28:52.) The 
State ·s conclusion - that performance modestly improved from 2011 to 2012 - is, by the 
admission of the State·s witness. not supported by the strictly empirical data the study 
generated. (RR28:86. 90-92; Ex. 60.) 

FOF 190. To determine what score on STAAR was comparable to the passing score on TAKS. the 
bridging study used two approaches: an .. empirical'' analysis and an .. impact'" analysis. 
(RR28:56-57.) The empirical approach involved embedding STAAR field test items in 
2011 TAKS assessments and then using those same questions on the actual 2012 STAAR 
assessments. (RR28:71-72.) By comparing student performance on the same reference 
set of embedded STAAR questions in 2011 and 2012. Texas was then able to compare 
201 I performance on TAKS to 2012 performance on STAAR. (RR28:54. 71-72.) This 
analysis allows for the possibility that the 2011 students might be more or less prepared 
or proficient than the 2012 students. 

FOF 191. This empirical methodology showed declines in performance for most tests and grade 
levels in 2012 compared to 2011. (Ex. 60; RR28:84.) 

FOF 192. In the impact analysis, the bridging study identified the score point on the 2012 STAAR 
exams that wou Id pass the same percentage of 20 I 2 ST AAR test takers as passed the 
corresponding 2011 TAKS tests. (RR28:54.) This .. bridging .. method therefore assumes 
implicitly that statewide performance on TAKS would have remained constant from 2011 
to 2012. (RR28:80.) By its very nature, this method cannot be used to determine if the 
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FOF 193. 

FOF 194. 

FOF 195. 

FOF 196. 

FOF 197. 

2012 students performed better or worse than the 20 I I students. (RR28:8 l-83.) As 
Pearson representative Dr. Laurie Davis acknowledged. the impact method will 
inevitably result in a showing that the passing percentage either would have remained 
constant or increased from 2011 to 2012. (RR28:77. 79.) This is true even if students in 
20 I 2 are less prepared or academically capable than in the previous year. (RR28:77 .) 

To obtain the final raw score on the 2012 STAAR exams that corresponded to the 
previous passing standard on 201 I TAKS, the bridging study identified, for each separate 
exam. the .. midpoint" between the raw score generated by the empirical studies and that 
suggested by the impact method. (RR28:57. 64-65 (referencing Ex. 60).) When the 
midpoint was a non-integer. the final raw score was obtained by uniformly rounding 
down, rather than up, to the nearest integer. thus producing a lower raw score. which in 
turn yielded a higher passing percentage for 2012 test-takers. (RR28:64-65. 70-71.) 

Using this method to --average ouf' the results of the empirical studies and to round 
systematically to the lower raw score yields. on the whole. higher passing percentages for 
20 I 2 than would have resulted from the use of the empirical data alone. (RR28:63-67 
(referencing Ex. 60).) 

Regardless of whether the impact method was appropriate for use in the A YP study. the 
State's witness, Dr. Davis. acknowledged that the impact method cannot be used to 
measure statewide progress. (RR28:78-79.) Because the bridging study in most grades 
simply reflected the impact analysis (see Ex. 60 at I). this calls into question any effort to 
use the bridging study itself to demonstrate statewide progress from 20 I 0-11 to 2011-12. 

Dr. Davis confirmed that the results of the bridging analysis would have been less 
positive if the State had not used the impact method. (RR28:66-67.) In fact. the 
empirical analysis alone would have shown a decline in student performance from 2011 
to 2012 in each of grades three through eight in math. and in grades five. six. and eight in 
reading (with grades three and seven reading showing a positive change and grade four 
reading showing no change). (RR28:83-90: Ex. 60.) While the differences are often 
slight. and while uncertainties are also inherent in the empirical methodology. the Court 
finds that on the whole. the bridge study cannot be relied upon to demonstrate positive 
academic progress in Texas third to eighth graders from 20 I 0-11 to 2011-12. 

iii. The State's evidence about NAEP scores and other 
student performance measures does not show any 
meaningful recent forward progress toward achieving a 
general diffusion of knowledge. 

The State's expert. Dr. Grover Whitehurst. compared Texas's performance on various 
indicators to that of other states. Specifically. he looked at Texas's performance on the 
NAEP. its high school graduation rate, and its Advanced Placement (''AP") participation 
rate. The Court finds that Dr. Whitehurst" s opinions on these subjects shed little light on 
Texas students' progress toward college and career readiness compared with other 
available indicators. 
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FOF 198. 

FOF 199. 

FOF 200. 

FOF 201. 

FOF 202. 

FOF 203. 

Dr. Whitehurst acknowledged that none of the three measures he considered are specific 
indicators of college readiness. (RR26: 145-46.) 

Dr. Whitehurst focused on NAEP scores in four separate categories: ( 1) reading at grade 
four; (2) math at grade four; (3) reading at grade eight; and (4) math at grade eight. 
Instead of comparing performance in each individual category, Dr. Whitehurst averaged 
the scores on the four tests. (RR26:36-37, 160-61.) This average shows that Texas is 
ranked only twenty-ninth on NAEP performance in the four areas. (RR26:37.) Dr. 
Whitehurst specifically did not analyze Texas's performance on NAEP relative to other 
states in any year other than 2011. and he did not consider how Texas' s relative 
performance among the states may have changed over time. (RR26: 160.) As noted 
above. Texas's performance on most of the NAEP tests has remained stagnant or has 
declined relative to the national average from 2005 to 2011. (See supra FOF 174; 
RR26: 172 (rcforcnc i ng Ex. 5678 at I I -14 ). ) 

The State contends that Texas does better on national comparisons ofNAEP scores when 
scores are disaggregated by racial group. While such disaggregation does appear to 
improve Texas's relative standing among states (but note the reservations in FOF 203 
below related to exclusion rates). no evidence has been presented to the Court that the 
scores of any racial group have improved in any meaningful way in comparison to the 
national average for such groups since the 2003-05 time period. 

Dr. Whitehurst also testified about the total gains by various subgroups in Texas since 
2005, but the data demonstrate that the gains are small compared to the gaps that still 
remain between these groups. (RR26: 175-77.) On the fourth grade reading tests, the gap 
has actually increased between white and Hispanic students and between economically 
disadvantaged and non-economically disadvantaged students. (RR26: 177.) 

Perhaps most significantly. the Court notes Texas does not set lower standards for 
students because of their race, poverty status. or ELL status. Texas aims for each of these 
students to be college and career ready. without respect to how poorly or well students in 
a similar demographic group perform in other states. 

A final factor that calls into question the reliability of Dr. Whitehursfs cross-state 
comparisons is the issue of the differing rates at which students are excluded from NAEP 
testing in different states. States and school districts can exclude students from the small 
sample of NAEP test takers if those students have learning disabilities or are ELL. 
(RR26: 189. 200-01 (referencing Ex. 5678 at 19-22).) The exclusion issue presents a two­
fold problem. First. states are inconsistent in how they classify learning disabled and 
ELL students. (RR26: 189-90.) Second, states and school districts are inconsistent in the 
rate at which they exclude these identified students from taking NAEP exams. 
(RR26: 190-91.) On each of the four tests, in the year 2011. Texas's exclusion rate 
ranked among the highest in the nation. (RR26: 191-92.) The National Asscssmcnc 
Governing Board has released a statement about the exclusion problem. stating that the 
difference in exclusion rates .. may jeopardize the fairness and validity of state 
comparisons and other NAEP data trends:· (RR26: 197-98; Ex. 5678 at 23.) Dr. 
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FOF 204. 

FOF 205. 

FOF 206. 

FOF 207. 

FOF 208. 

Whitehurst"s analysis did not adjust or account for the poss ibility that Texas·s relative 
rankings are affected by its consistently high exclusion rates. (RR26: 191.} The record is 
bereft of what influence the widely varying exclusion rates may have in the relative 
performance of states on NAEP. whether disaggregated by racial group or not. 
(RR26: 189-98.) This deficiency calls into question the reliability of NAEP scores as 
indicators of the performance of Texas students as compared to students in other states. 

Finally. Dr. Whitehurst's analysis of NAEP scores, by its nature. does not address 
performance by ninth through twelfth graders (or students in any grades other than four 
and eight) or student performance since the 2011 budget cuts. (RR26: 161-62 .) For each 
of these reasons, the Court finds that Dr. Whitehurst's analysis of NAEP data, on the 
whole. does not provide a reliable or convincing demonstration either of forward progress 
or of high educational attainment by Texas students as a whole. 

In addition to his testimony concerning NAEP. Dr. Whitehurst provided two differing 
opinions about Texas's graduation rates. Relying on data from the National Center for 
Education Statistics, Dr. Whitehurst observed in his expert report. and testified in his 
deposition, that one in four Texas students fail to graduate from high school. (RR26: 152. 
159-60.) These rates have been the trend for a number of years and place Texas at the 
national average. (RR26: 152, 159-60.) At trial. however, he noted that. based on data 
recently released by a different division in the U.S. Department of Education. Texas has a 
graduation race of 86%. (RR26: 155.) 

Dr. Whitehurst candidly acknowledged to the Court that, ·-rm not sure which numbers to 
believe:· (RR26: 157.) He further testified that both measures have "obvious flaws" and 
··1 think we need to know more before we place large scale bets on particular graduation 
rates generated either by the new method and we knew the previous method had 
estimation problems." (RR26:158-59.) The Court similarly cannot determine which - if 
either - measure is reliable, and is therefore unable to reliably compare Texas· s 
graduation rates to those of other states. 

Regardless of these flaws. the Court concurs with Dr. Whitehurst's admission that 
Texas·s graduation rates. as reflected in the NCES data . are .. a disaster" and should be a 
focus of state policy. (RR26: 160.) He aptly observed. "When students drop out of high 
school. their lives are literally at risk, because (of] their inability to get gainful 
employment. So it's a big problem." (Id.) 

Dr. Whitehurst's final measure of student progress is AP participation rate. This measure 
does not reflect how students actually perform on the exam. but only the number of 
students who participate. (RR26: 146.) Some states require students to take the AP 
exams. (RR26:147.) As a result. if AP participation rates were used to gauge college 
readiness. states could immediately jump to the top of the college-readiness ranking 
simply by requiring students to participate in the exams. (Id.) Notably. from 2007 to 
20 I I , the percentage of Texas AP test takers earning a score of three or more (the score 
needed to qualify for college credit) declined from 47% to 45%. (Ex. 6322. Moak 
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FOF 209. 

FOF 210. 

FOF 211. 

Report. at 11.) Only Florida ranked lower than Texas among the ten largest states in this 
regard. (Id.) 

c. Performance gaps between economically disadvantaged and 
non-economically disadvantaged students and ELL and non­
ELL students are not closing. 

Student performance data on STAAR. TAKS. and other measures reveal wide gaps 
between economically disadvantaged and non-economically disadvantaged students. and 
between ELL and non-ELL students. These gaps are described in detail below in Parts 
l.C.2.a.iii (FOF 298. et seq.) and l.C.2.b.iii (FOF 349, et seq.). The Court is persuaded 
that these gaps are not narrowing and will not be narrowed. much less closed. without 
adequate funding for economically disadvantaged and ELL students. (See RR 18: 151-53: 
RR4: 122-23; Ex. 4000. ~ortez Report. at 24-25: RR22: 143-44.) 

C. Findings of fact relating primarily to the state property tax, adequacy, and 
suitability claims 

l. The State's control over local tax rates has resulted in a systemic lack 
of capacity to support a general diffusion of knowledge and the 
elimination of districts' ability to exercise meaningful discretion over 
their tax rates. 

As described below. school districts have been forced in recent years lO raise their M&O 
and l&S tax rates to compensate for state budget cuts and to meet rising state standards. 
exhausting the available capacity in the system. The districts· actions have been driven 
by increased costs associated with a "quantum leap" in educational standards (including 
greater remediation costs), increasing numbers of economically disadvantaged and ELL 
students. and passage of unfunded mandates. among other factors. Structural aspects of 
the system and other legislative actions. including tax compression. the tax cap, the TRE 
requirement, and the yield structure, also substantially contribute to the absence of any 
meaningful discretion in the system. In addition. looking at the particular circumstances 
of the thirty-six focus/plaintiff districts, the Court has found that these districts lack 
meaningful discretion over their tax rates (see inji·a Part l.C.7 (FOF 680. et seq.)). and 
that these districts are representative of the system as a whole (see infra FOF 680). For 
all of these reasons. discussed in greater detail below. the Court concludes that there is a 
systemic lack of capacity and that school districts lack meaningful discretion over their 
property tax rates. 

a. There is a systemic lack of capacity. 

i. Districts lack capacity with respeet to M&O tax rates. 

The 79th Texas Legislature enacted HB I in 2006 after the Texas Supreme Court's WOC 
fl decision. As described more fully in Part l.B.2.b (FOF 25. et seq.) above. HB I 
ostensibly was to provide districts with the ability to provide local enrichment over and 
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FOF 212. 

FOF 213. 

ro1: 21-l. 

above the state's basic requirements and to shitl more respons ibility for education 
funding to the State. lessening the reliance on local property tax revenue. In exchange for 
districts compressing their tax rates. the State \Vas to replace those lost tax revenues with 
state funds . However. the Legislature was full y aware at the time it passed HB I that the 
ne\\· state revenue sources would not generate nearly enough funds to make up for the 
property tax revenues lost from the tax compression. a decision that ultimately resulted in 
the substantial ::w I I budget cuts. (Sec supra FOF 35.) 

Originally. the post-HSI system \\.as meant to allow <listriets to provide the state's basic 
program at districts· compressed M&O tax rates - generally $ I .00 for most districts. 
(Ex. 5630. Scott Dep .. at 34 I. 343-45.) This provided districts with the abi lity to enrich 
up to the new statutory M&O tax rate cap of $ I .17. with the first fou r cents available 
without an e lection and the remaining eleven cents available only after approval by voters 
through a TRE. (Id. at 339-4 1. 343-45.) However. the original purpose to provide for 
local enrichment. as required by woe 11. has been lost as a result of increasing costs. 
more stat...: mandates. higher state performance standards. and severe cuts in state fu nding. 
(Se<' i1!fi·a Part l.C. I .b (FOF 233. er seq.).) As a result. distr icts have relied on pennies 
above their compressed rates (and in many instances. above $ 1.04 and up to $1.17) to 
fund the state ·s basic program. instead of funding local enrichment. (Sec. <.'.g.. RR3: 155: 
Ex. 6336. Burns lJep .. at 26: Ex. 6337. Hanks Dep .. at 29-30: RR 12:23: Sl'l' also 
p,rnc..,.ul~i· infra Part l.C.7 (FOF 680. et S<'lf. ) and FOF 2 14 - FOF 223.) 

Despite this Court' s conclusion that a constitutionally adequate education cannot be lctl 
to the discretion of voters to pass a TRE (see COL 33: RR 15:52). the cost pressures 
described above and in Part l.C. 1. b.i (FOF 233. ct s<'q. ) below have resulted in a dramatic 
increase in the number of districts taxing at the statutory $1.17 cap - nearly a quarter of 
Texas school districts"' ith more than 600.000 in A OA taxed at $1.17 in 2012. Over 90% 
of districts. "ith almost 4.2 mi ll ion in ADA. tax at or above $1.04. which is the 
maximum rate level permitted without holding a TRE. 

Figure F -1 7 1\.1&0 Tax Rates for Texas School Districts 1007.(18 and 10 l .?-P 
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( R R54: I 17 ( rt:fcrcncing Ex. 66 I 8 at I 4 ). ) 

Mr. Moak calculated the total reYcnuc capacil)' in the school finance system as $3 7.3 
billion in 2013-14, an analysis \\hich assumes that all districts taxed at the maximum 
$1.17 tax rate. (RR5-l:l 18-19 (referencing Ex. 66 18 at 15).) He also calculated that if all 
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districts taxed at the maximum $I .04 rate accessible without a TRE. the system would 
generate $34.4 billion in 2013-14. (RR54: 118-19 (referencing Ex. 6618 at 15).) 

FOF 215. Mr. Moak demonstrated that cost-of-adequacy estimates adopted by the Court (see infra 
Pan l.C.5.f (FOF 625. et seq.)) exceed the available revenue capacity in the school 
finance system, leaving districts without any meaningful discretion to provide 
enrichment. (RR54: 118-20 (referencing Ex. 6618 at 15).) At the $1.04 tax rate. which b 
the rate at which districts must be able to provide a general diffusion of knowledge. the 
current Foundation Program raises, on average. about $750 less per WADA in 2013-14 
than even the lowest of the three cost-of-adequacy estimates this Court has considered. 
(See infra FOF 632.) Even at the maximum $1.17 tax rate. the Foundation Program raises 
on average about $250 less per WADA in 2013-14 than the lowest of the three adequacy 
estimates. (See id.) 

FOF 216. Dr. Catherine Clark· s analysis also demonstrates that districts are forced to tax above 
$1.04 in order to provide a general diffusion of knowledge. Dr. Clark used $6.818 - the 
amount of money the Texas Supreme Court found necessary to achieve a general 
diffusion of knowledge in Edge..,..·ood IV, adjusted for in nation and put in terms of 2013-
14 dollars - as a proxy for the cost of adequacy . (See RRS8:46-47 (referencing Ex. 6622 
at 19); sec also inji·a Part l.C.5.e (FOF 625. et seq.) and FOF 632.) Dr. Clark determined 
that only 98 districts. enrolling a mere I 08,293 WADA, could raise $6.818 in revenue per 
WADA with an M&O tax rate of $1.04 or less. (Ex. 6622 at 19.) The remaining 923 
districts. enrolling 5.9 million in WADA, are forced to tax above the rate allowable 
without a TRE. (Id.: RR58:48.) Even more troubling. her analysis demonstrates that 
even if these districts were able to successfully hold a TRE and raise their tax rate to the 
$1.17 statutory cap. 875 of them (with 5.8 million in WADA) still could not raise $6.818 
per WADA. (RR58:48: Ex. 6622 at 19.) Jn other words. districts are being forced to 
raise their taxes above $1.04 and yet the vast majority of districts, educating the vast 
majority of students. sti II cannot raise the amount of money the Supreme Court 
determined was necessary to achieve a general diffusion of knowledge under less 
rigorous academic standards. (Ex. 6622 al 19; see also supra Part 1.13.3 (FOF 81. et 
seq.).) 

FOF 217. Next school year, as inflation increases. the amount of money necessary to provide an 
adequate education will also increase, and the problem facing districts will worsen. In 
2014-15. only 92 districts, enrolling less than 98.000 WADA. will be able to raise $6. 955 
per WADA at $1.04 or less. (Ex. 6622 at 20: RR58:49.) The remaining 929 districts. 
enrolling almost 6 million in WADA, would need to tax above $1.04 to generate this 
amount. (Ex. 6622 at 20: RR58:49.) Even taxing at the $1.17 cap. only 133 districts 
could raise this estimate of adequacy. (Ex. 6622 at 20: RR58:49-50.) This means that 
888 districts. with 5.87 million in WADA could not raise the inflation-adjusted 
Edgewood JV estimate of adequacy in 2014-15 even if they taxed at the maximum $1 .17 
rate. (Ex. 6622 at 20; RR58:49-50.) 

FOF 218. furthermore. looking at the lowest adequacy estimate before this Court - Dr. Odden·s 
$6, 176 estimate for the 20 I 0-11 school year prior 10 adjustment.for it?flacion - the State· s 
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FOF 219. 

FOF 220. 

FOF 221. 

expert. Dr. Lisa Dawn-Fisher. acknowledged that only 124 districts, with approximately 
144.000 in ADA. can raise that amount at $1.04 tax rate or less. and that the other 896 
districts. which educate more than 4.6 million in ADA. cannot do so. (RR63:45-47 
(referencing Ex. 11440).)J) Even if every district in the state were able to successfully 
pass a TRE and raise their rates to the $1.17 cap. only 259 districts, educating 908.000 in 
ADA. could raise $6.176. and the remaining 761 districts. educating almost 3.9 million in 
ADA. could not raise this lower estimate of the cost to achieve a general diffusion of 
knowledge. (RR63:48-50 (referencing Ex. 11440).) 

Furthermore. the amount of capacity to enrich the State·s .. basic program .. - which 
neither thi~ Court nor any expert who testified before it equates to a .. general diffusion of 
knowledge .. (see RR54: I I 8-20; RR7: 177-78) - is substantially less today than it was 
when HB I was enacted in 2006. even without considering the higher performance 
standards set by the State. (Compare Ex. 6618 at 15 with Ex. 6322. Moak Report. at 51.) 

Mr. Moak explained that HB I funded the basic program at the level of the districts· 
compressed tax rates. and therefore the system as enacted provided the possibility of 
enrichment funding equal to 12.5% of total revenue (that is. the revenue districts could 
raise above their compressed level). (Ex. 6322. Moak Report. at 51.) However, because 
of increasing costs and state requirements, districts have been forced to increase tax rates 
primarily to fund the basic program, rather than to provide enrichment. (Id. at 52.) 
Although the State provided some additional funding from 2006 to 20 I 0. the State 
controlled how this funding was used in that (I) much of the funding simply offset the 
reduction in revenue caused by the Stalt:' s decision to compress local tax rates and (2) rhe 
State required districts to fund mandatory teacher pay raises. (Id.; RR7: 17-23, 32-34 
(referencing Ex. 6349 at 65).) For example. the state mandated teacher salary increases 
costing $802 million in 2006-07. $140 million in 2007-08 and 2008-09, and $616 million 
in 2009-10 and 20 I 0-1 I. thus controlling how those additional formula funds were spent. 
(RR7:33-34 (referencing Ex. 6349 at 65).) When the State cut funding in 2011. it did not 
pass a salary decrease. even though it effectively eliminated all of the increased funding 
that had been provided from 2006 through 20 I 0 that was not associated with replacing 
the dollars lost to the property tax compression. (Ex. 6322. Moak Report. at 52; RR7:23-
25 (referencing Ex. 6349 at 65).) 

When the State cut education funding in 2011. it shifted the burden of funding the basic 
program more heavily to local districts. Then. in 2013, when the State replaced some of 
the FSP funding. it relied heavily on local property taxes to fu11d this partial restoration. 
(See RR54: 151-52 (referencing Ex. 6618 at 28).) Of the $5.6 billion increase in FSP 
funding associated with formula increases and enrollment growth, only about one-third. 
or $1.63 billion, was provided through increased general revenue fund appropriations. 

15 Exhibit I 1440 is the State' s original set of interrogatory answers. Exhibit 5746 is 1he State's amended 
interrogatory answers. The numbers described in this finding arc the same whether looking at Exhibit 
11440 or Exhibit 5746. Exhibit 11447 is a second amended version of the State's interrogatory answers 
containing updated infonnation for 2015 only. 
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(RR54:93-95 (referencing Ex. 6618 at 4).) The remainder was directly associated with 
estimates of increased property value. (RR54:94-97.) 

FOF 222. In light of these developments, Mr. Moak compared the funding levels available at the 
$1.04 tax rates in 20 I 0-11 (before the legislative cuts), which he called ··basic program·· 
level funding, and compared these funding levels to the total revenue capacity in the 
system. (RRS4:118-19 (referencing Ex. 6618 at 15).) lie demonstrated that the effective 
level of ··enrichment" available (above what he called ·the .. basic program"") was well 
below the 12.5% level available at compressed rates under HH I. (Compare Ex. 6618 at 
15 with Ex. 6322. Moak Report, at 51.) Considering Dr. Clark's and Dr. Dawn-Fisher's 
testimony regarding the inability of districts to raise the amount necessary for a general 
diffusion of knowledge at $1.04 - or even $1.17 - the Court finds that the amount 
available for meaningful enrichment is even less than the number cited by Mr. Moak. 
(See supra ror 216 - FOf 218.) 

FOF 223. Under these analyses by Dr. Clark and Mr. Moak. which the Court finds credible. the 
Court finds that the current finance system no longer provides districts with the amount 
of "meaningful discretion" to provide local enrichment required by the Supreme Court in 
woe 11. 

ii. Districts lack capacity with respect to l&S tax rates. 

FOF 224. School districts pay for new facility construction and renovation of current facilities by 
issuing voter-approved bonds and levying interest and sinking fund ("' l&S") taxes to meet 
their annual debt service requirements. (Ex. 6318 at App. E. Part 14. p. 20; RR I 0: 164-
68; RR 11 :65-66. 73-77.) 

FOF 225. Following the Edgewood IV decision, the State took a number of steps to address the 
Supreme Court's warning that ··the lack of a separate facilities component has the 
potential of rendering the school finance system unconstitutional in its entirety in the very 
near future." Edgewood IV. 917 S.W.2d al 746. The structure of the current state 
facilities funding program was initiated in 1997 with the creation of the Instructional 
Facilities Allotment (""IF A"). (Ex. 1328. Casey Report. at 21.) 

FOF 226. Like the State's M&O funding. the IFA operates on a guaranteed yield system. but 
without recapture. (Id. at 21-22.) Eligible school districts initially received the 
equivalent of a tax yield guarantee of $28 per penny per ADA to assist in meeting a 
district's debt service needs. (Id.) In 1999, the yield was increased to $35 per penny per 
ADA. and has not increased since then. (RR I 0: 166-67 (referencing Ex. 6352 at 12): 
RR56: 173-74 (referencing Ex. 6621 at 9).) 

FOF 227. Un like the State's M&O funding. districts are not actually guaranteed funding based 
solely on having a tax yield that is less than the guaranteed yield. (Ex. 1328. Casey 
Report. at 22.) The IF A system requires districts to submit an application that details the 
proposed bond schedule and the educational facilities to be constructed. (Id.) In the 
event of a greater demand for IF A funds than the appropriation would support, districts 
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are ranked on the basis of their state property wealth per ADA - from lowest to highest -
with the lowest-ranking districts the first to qua Ii fy for these funds. (Id.) Therefore. the 
number of districts whose applications are granted varies by the amount of the 
Legislative appropriation for new IF A awards. (Id.) The Legislature did not appropriate 
any money for new IFA awards during the 2011 or 2013 sessions. (RRS6: 174 
(referencing Ex. 6621 at 8).) 

FOF 228. While the IFA helps districts that seek to enter into new debt. the Existing Debt 
Allotment (··EDA .. ) seeks to help districts pay back already existing debt. (Ex. 1328. 
Casey Report, at 23.) When the EDA was enacted in 1999. districts were guaranteed a 
yield of $35 per student for each cent of tax effort, equivalent. As enacted. only twelve 
cents of l&S tax effort were eligible for EDA state support. (Id.) This cap was raised to 
twenty-nine cents in 200 I. (Id. at 23: RR I 0: 172.) The $35 yield per student per cent of 
tax effort has not been increased since 1999. (Ex. 1328. Casey Report, at 23; Ex. 6352 at 
12: RR32: 198; RR56: 173-74 (referencing Ex. 6621 at 9).) 

FOF 229. At the time the EDA program was initiated. 896 school districts enrolling 91.2% of all 
Texas schoolchildren were eligible for state support under either the EDA or IF A 
programs. (Ex. 1328, Casey Report. at 23.) For the 201 3-14 school year. fewer than 
56% of all Texas students attended school in districts that were eligible for EDA or IF A 
support. (Ex . 6621 at 9-10; see also RR56: 174-75; RR I 0: 168; Ex. 6352 at 12: 
RR32: 198.) If the EDA and If A yields had been pegged to the 91 .2 percentile of wealth. 
it would have a yield of$62.71 per penny today. (RRIO:l 73: see also RR56:230-31.) If 
the $35 yield had simply been adjusted for inflation over the last decade, the yield today 
would be $54.77, with 84.8 percent of Texas students anending school in eligible 
districts. (RR I 0:174; see also RR56:230-3 l .) 

FOF 230. Because state aid for facilities has not kept pace with property value growth or the 
growing student population. districts have been forced to raise l&S rates to keep pace 
with facility needs. (See RRIO:l71-77, 180-83; Ex. 6352 at 17. 20-21; RR32:198-99; 
RR56: 176-79; see also infra Parts LC. I .a.ii (FOF 224. et seq.) and I .C. l .b.iv (FOF 263. 
et seq. ).) Over the course of the last decade. more districts issued debt to finance their 
facility needs. The number of districts without an l&S tax levy decreased from 369 
districts in 1999-2000 to 200 districts for the 2012-13 school year. The number of 
districts with l&S tax levies at or above 30 cents increased from 34 districts in 1999-2000 
to 225 districts in the 2012-13 school year. (RRS6:179-80 (referencing Ex. 6621at14).) 
In the 2011-12 school year. 810 Texas public school districts levied l&S taxes to service 
$62.6 billion in outstanding school district debt (including both principal and interest). 
(See Ex. 1328. Casey Report, at 21; Ex. 6352 at 20-21; RR I 0: 180.) The following table 
shows the count of school districts by l&S tax rate grouping from the 1999-2000 school 
year through the 2012-13 school year: 
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Cf.:\. 6621 at 14.) 

From the 2007-08 to the 2011-12 school year. the Texas public school S}Stem grew by 
330.306 students. (Ex. 1328. Casey Report. at 21.) More than 90% of this en rollment 
growth has occurred in approximately I 00 school districts. (Id.: RR I 0: 177.) Northside 
ISO. one of these .. fast-growth .. <listriets. has built and opened thirty-seven new schools 
in the last ten years. !RR25:84-85. 55-89.) A demographic study in Los frcsnos. another 
fast-growth district. found that the district wou ld have to build one school each year for 
the next twenty-five years. (RR24: 139.) While student population growth docs result in 
some property value growth. officials from fast-growth districts testified that the property 
value gro\.vth is not enough to cover the costs of new faci lities construction for these 
districts. (See RR I I :61: RR24:2 I 2.) Some fast-growth districts have even been forced 
t0 pledge to use M&O ta:\ revenue to pa) back bonds. in order 10 meet the 50 cent debt 
test (required to obtain Attorney General approval to issue bonds). (Sc<' infra 1.C. J .b.i\': 
RRl0:189-90.) 

The Court finds that these ··fast-growth .. districts arc required to build more fac ilities. 
\'.hich means issuing more bonds and increasing their l&S lax rates more quickly. 
(RR I 0: 177. 182: Ex. 6352 at 22-25: RR56: 180-82 (referencing Ex. 6621 at 15).) As the 
Chief Financial Officer of Fort Bend ISO testified. when a district is forced to increase its 
l&S rate to make its bond payments. it is necessarily harder for that district to also raise 
its M&O rate because .. ifs just one tax bill to [the district"s] constituent s ... (RR 11 :84-85.) 
Similarly. several superintendents testified that their districts· need lo regularly seek voter 
approval fr>r bond issuances to keep up with student growth (and the resulting increase in 
l&S tax rates) makes it difficult. if not impossible. to hold a successful TRE. (See. e.g .. 
RR22:57: RR19:85-86: RR25:102: Ex. 4336. Cavazos Oep .. at 18:-19.) For the reasons 
aiticu latcd b) these witnesses. the Court tine.ls that rising l&S rates have contributed to 
the loss of meaningful discretion ovt:r M&O tax rates for many fast -gro\.\.1h school 
districts. 
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b. The State controls the levy of school district property taxes. 

i. The State controls the levy of school district property 
taxes as a result of cost drivers and budget cuts. 

(a) Standards have continued to increase since 
WOCll. 

FOf 233. While college and career readiness was nominally the goal at the time of woe II. in the 
years since that time. the Legislature has required TEA and the SBOE to hold districts 
responsible for meeting that goal. (See supra Part 1.8.3.a (FOF 82. et seq.).) 
Specifically. the State adopted specific college and career-readiness expectations and 
standards and inco rporated them into the TEKS. from high school all the way down to 
kindergarten. (Id.; RR28:120-23. 176-77; RR5:125-26.) See also TEX. EDUC. CODE 
§§ 28.00 I . 28.008. 

FOF 234. Further. beginning with the 2011-12 school year. lhe Stale implemenled the ST AA R 
testing system, the first state test designed to assess students' preparedness for college 
and career. (See supra Part l.B.3.b (FOF 93. et seq.).) State witnesses uniformly testified 
that the ST AAR exams are significantly more rigorous than the prior TAKS exams. (Id.; 
RR28:2 I -22; RR27:35-36; Ex. 5624, Zyskowski Dep., at 36-37. 70, I 06. 198-99, 248-49; 
Ex. 5620. Twing Dep .. at 101-05. 125: Ex. 5630. Scott Dcp., at 39.) 

FOF 235. In the 2012-13 school year. the State implemented a new accountability system that 
requires districts to be measured by their success at closing performance gaps and student 
performance growth. (See supra FOF 115.) Beginning with the 2013-14 school year. 
HB5 requires the accountability system to incorporate additional achievement indicators 
designed to measure districts based on the number and percentage of students who are 
graduating from high school college ready . (See supra ror 91.) 

FOF 236. Beginning with the freshman class of 2007-08. high school students are required to 
complete twenty-six credits in order to graduate from high school on the default plan 
(whether the recommended plan or the foundation plan with an endorsement), compared 
to the twenty-two credits required for the default minimum graduation plan at the time of 
woe !/. (See supra Part 1.B.3.c (FOF I 03. et seq.); see Ex. 6618 at 2 1; Ex. 4336. 
Cavazos Dep., at 98:13-20.) In addition. beginning with the 2014- 15 school year. 
entering high school students will be required to select one of five endorsement areas to 
pursue. (Ex. 6618 at 21; see also supra FOF 90 and FOF I 06.) 

FOF 237. As Lynn Moak observed, these changes collectively "'represent a quantum leap in 
standards for public education. and [were) driven by concerns that the previous system 
was not preparing students for the 21st century higher education and workforce systems:· 
(Ex. 6322. Moak Report. at 66.) 

FOF 238. The State - or, at least, the State's witnesses - have acknowledged that as standards 
increase. costs increase. (RR29:1 05-07; Ex. 5630, Scott Dep., at 91-92; RR26:67.) 
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FOF 239. 

FOF 240. 

FOF 241. 

Similarly. an expert analysis performed for the Legislature and proffered by the State in 
the woe 11 litigation found '"a fundamental economic relationship among input prices. 
educational outcomes. and cost in Texas public schools. Other things being e4ual. the 
analyses suggest that it costs more to produce higher levels of educational outcomes." 
(Ex. 5676 at I .) 

Contrary to the State· s contention during the second phase of the trial. standards and 
<.:osts continue to rise under HB5. Dr. Roberto Zamora examined the impact of HB5 on 
school district costs. paying particular attention to changes in graduation requirements. 
assessment requirements. and the accountability system standards.·10 (See generally. Ex. 
20062A. Zamora Report. at 107-14. 116-17.) 

Changes in curriculum. assessment. and accountability created by HB5 will not save 
school districts money and if anything, they will create additional potential costs for 
districts. (RR55: 157.) For example. all school districts are still required to offer Algebra 
II at every high school. (RR54: 132; RR55: 142; RR63: I 24. 141.) Districts must partner 
with at least one institution of higher education to develop and provide college 
preparatory courses in English Language Arts and Math on campus, as opposed to doing 
so through distance learning or on line. (Ex. 20062A, Zamora Report. at 9; RR55: 147-
48.) HB5 will also require at least some districts to hire additional counselors, including 
bilingual counselors or translators. to meet with each and every ninth grader and his or 
her parent to create a personal graduation plan. and mandates that counselors counsel all 
students about the importance of post-secondary education. (Ex. 20062A, Zamora 
Report. at 10; RR55:149-50: Ex. 4336. Cavazos Dep .. at 89-90.) New accountability 
requirements related to student and community engagement mandate that each district 
report to TEA and make available a self-evaluation related to community engagement. 
requiring those distri<.:ts that <lo nut have such a system in place to develop and implement 
one. (Ex. 20062A. Zamora Report. at I 3; RR55: 156-57.) 

Taking into consideration current student performance - particularly that of economically 
disadvantaged and ELL students - Dr. Zamora concluded that fully and properly 
implementing HB5 will require districts to: (I) add more rigorous coursework (and 
potentially add new teachers to teach the new coursework); (2) design additional 
curriculum. instruction. and assessment interventions fur low-performing students; and 
(3) develop, implement. and evaluate indicators to measure community and student 
engagement. (Ex. 20062A, Zamora Report. at 8-14.) 

30 The Court finds Or. Zamora qualified to testily on these issues. based on his more than forty years· 
experience in public education at the school district. regional. and state levels, including service as a 
principal. an assistant superintendent and superintendent. as well as his service for the State as the 
Executive Assistant to the Associate Commissioners for School Accreditation and rrogram Evaluation. 
Executive Assistant to the Commissioner of Education. and the Executive Director of the Region One 
Education Service Center in Edinburg. Texas. (See Ex. 20062A. Zamora Report. at I: Ex. 20074: 
RRSS:l 15-18.) 
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FOF 242. The testimony of school district officials during the second-phase of the trial confirmed 
his analysis. (See Ex. 6557. Sconzo Dep. (Vol. II). at 22-42 (referencing Ex. 20256): Ex. 
6558. Frost Dep. (Vol. II). al 32-39: Ex. 4336, Cavazos Dep .. at 84-90, 93: RR55: 115-16: 
Ex. 433 7 at 11.) None of the State· s witnesses could identify any cost savings for school 
districts resulting from the enactment of HBS. (Sec, e.g.. RR63: 119-20.) 

FOF 243. Dr. Zamora· s ultimate conclusion is that the changes enacted by the 83rd Legislature 
cannot be expected to reduce costs for school districts or alleviate the challenges many 
public school students and school districts face. (RR55: 157-59; see also Ex. 20256.) 

FOF 244. Because the State has not tied funding levels to these increased academic standards (see. 
e.g .• supra Part l.B.4 (FOF 123. er seq.) and infra Part l.C.5.a (FOF 603. er seq. )). the 
cost of implementing them - including providing remediation for the hundreds of 
thousands of high school students who are off-track for graduation - has fallen on school 
districts and local taxpayers. (See Ex. 6618 at 23; RR54: 144: Ex. 11366: Ex. 20313: see 
general~v Ex. 5797; RR63: 80-81. I 04. 111.) 

(b) The growing economically disadvantaged and 
ELL populations and inadequate weights have 
reduced meaningful discretion. 

FOF 245. At the same time standards have risen. the state's student population has become more 
costly to educate. At the time of WOC II. 52.7% of the state's students were 
economically disadvantaged. Hy the 2012-13 school year. that percentage had grown to 
more than 60%. (See Ex. 11123 at IO; Ex. 4258 at 13.) The percentage of students who 
are economically disadvantaged is higher in the lower grades, indicating that the trend of 
a poorer student population is likely to continue. (See Ex. 11123 at 20; see also Ex. 3228 
at 78; see also supra FOf 16.) Over that same time period, the percentage of the 
population with limited F.nglish proficiency grew from 14% to 17% and is also expected 
to continue to grow. (See Ex. 11123 at I 0: Ex.4258 at 13; Ex. 3228 at 78; see also supra 
FOF 16.) 

FOF 246. The State's financing system explicitly recognizes. and defense witnesses acknowledge. 
that economically disadvantaged students and ELL students arc more difficult and more 
expensive to educate. (See RR29: I 05-07; Ex. 5630, Scott Dep .. at 91-92; RR26:67: see 
also infra FOF 467 and FOF 497.) This fact is reflected in large and persistent 
performance gaps. including the fact that. after three administrations of the first round of 
EOC exams. 47% of economically disadvantaged students still had not passed at least one 
examination and were off-track for graduation. (See supra FOF 139 and inji·u Parts 
l.C.2.a.iii (FOF 298. et seq.) and l.C.2.b.iii (FOF 349, et seq.).) Yet, despite the fact that 
school districts are now judged on their success in achieving student growth and closing 
those performance gaps, the funding weights for economically disadvantaged and ELL 
students have not been adjusted since 1984. (See Ex. 6322. Moak Report. at 58.) The 
evidence regarding the performance gaps for economically disadvantaged and ELL 
students and the substantial and increasing costs of quality programs aimed at closing that 
gap (discussed in detail below in Parts l.C.2.c (FOF 379. er seq.) and 1.C.2.d.ii (FOF 466. 
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FOF 247. 

FOF 248. 

FOF 249. 

FOF 250. 

el seq.) - l.C .2.d. iii (FOF 480. el seq.)) makes it clear that the weights arc underfunded. 
As a result, the cost of educating these students and closing the performance gaps has 
likewise fallen on school districts and local taxpayers. 

(c) Budget cuts have forced districts to cut necessary 
programs, resources, and personnel. 

As a result of the state-level FSP budget cuts in 2011. which were only partially replaced 
in 2013. as well as the unrestored cuts to grant programs. Texas school districts were 
required to make significant budget cuts. This Court already has described the 
deleterious impact of those cuts above in Part l.B.2.e (FOF 52, et seq.) and further 
describes their impact on a district-by-district basis in Part l.C.7 (FOF 680, et seq.) 
below. 

While superintendents uniformly testified that districts attempted to minimize the impact 
of the budget cuts on the classroom, the magnitude of the cuts made it impossible lo 
completely protect the classroom and core instructional programs from the cuts. As 
detailed below, many districts were forced to eliminate full-day pre-K programs, despite 
the importance of such programs. particularly for ELL and economically disadvantaged 
students. (See infra Parts l.C.2.c.i (FOF 384. et seq.) and l.C.3 .b (FOF 550. et seq.).) 
Districts were forced to make personnel cuts, including teachers and instructional support 
personnel. such as teacher aides. counselors. and librarians. (See supra FOF 59 - FOF 
64.) Each of these cuts came at the same time the State implemented a new, more 
rigorous assessment regime that superintendents testified will require significant 
additional resources to prepare students. (See supra Part 1.8.3.b (FOF 93, et seq.).) 

ii. The State controls the levy through tax compression 
and the tax cap. 

In response to WOC Irs ruling that the$ I.SO cap on property taxes had become a noor 
and constituted a de.facto statewide property tax. the 79th Texas Legislature passed HB I 
and HB3. (Ex. 6393: Ex. 6524.) However. while this legislation temporarily provided 
districts with additional taxing capacity. it ultimately resulted in a greater level of state 
control of school district property taxes. This result was anticipated by the 2006 
Legislature. which was at least as motivated by a desire to provide a large property tax 
reduction as il was with providing school districts with control over local property tax 
rates. (Ex. 6396 at I, 4-6; Ex. 6520: see also .rnpra Part 1.A.2.c (FOF 32. et seq.).) 

In HB I. the Legislature forced school districts to .. compress .. property tax rates by one­
third over the course of two years. The compressed rate serves as the State-established 
··floor .. for school district taxes, because a district is rt:quired to lax at the compressed rate 
in order to receive the full Basic Allotment. Tr..:x. EDUC. Coor.: § 42.252. In other words. 
districts that had lost meaningful discretion at the time of WOC II and had been forced to 
tax at the $1.50 cap are now required to tax at $1.00 just to receive the Basic Allotment. 
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FOF 251. 

FOF 252. 

The compression of local property taxes dramatically reduced the capacity of the overall 
school finance system to generate revenue needed to educate a growing population of 
students to higher state standards. The LBB estimated that the compression of local 
M&O tax rates by one-third would reduce property tax revenue for school districts by 
$14.2 billion in the 2008-09 biennium. (Ex. 5657 at 194.) 

At the same time, the Legislature lowered the statutory cap on property taxes to $1.17. 
thus limiting the range of taxing .. discretion .. available to school districts to sevenceen 
cents. The Legislature's intent in compressing taxes and lowering the cap on property 
taxes was to provide property tax relief and limit the discretion of local school districts to 
raise taxes above the compressed floor - as tax increases at the local level were seen by 
the Legislature to reduce the size of the tax break it sought to give local taxpayers. (See 
t::x. 6396 at 4-6; Ex. 6520 (floor debate); see also supra Part l.B.2.c (FOF 32. et seq.). ) 

iii. The State controls the levy through the combination of 
the TRE requirement and the yield structure. 

FOF 253. The Legislature further limited school district discretion by imposing the TRE 
requirement. As indicated above. districts cannot increase M&O tax rates above $1.04 
without obtaining approval from their voters through a TRE. (See supra FOF 28.) For 
districts that were compressed down to $1.00. they could only access four additional 
pennies without an election. The TRE requirement is unique to school districts; no other 
local taxing unit is subject to this requirement when setting its tax rate. (See Ex. 20 I 07. 
Clark Report. at I.) 

FOF 254. The explicit purpose of the TRE requirement is to make it harder for school districts to 
raise tax rates above $1.04 - and thus to limit a school district's discretion over its tax 
rate. (Ex. 6396 at 5 ("Without adjusting the rollback rate to reflect the reduction in 
school M&O lax rates. any properly tax relief could quickly evapordle as school boards 
increased local property taxes year after year.").) 

FOF 255. As detailed above, the school finance system contains three-different yield levels. Tier I. 
for the compressed tax rate ($1.00 for most districts). has a guaranteed yield of $4 7.65 
and a corresponding equalized wealth level of$476.500 per WADA. (See supra FOF 40. 
FOF 42. and FOF 46.) Tier II-A (the first six pennies of tax effort above the compressed 
tax rate) has a higher guaranteed yield of $59.97 and no recapture, and arc thus known as 
the ··golden .. pennies. (See supra FOF 44 and FOF 46.) Tier 11-B (the pennies accessing 
beyond six cents above the compressed rate. up to the tax cap of $I .17) are known as 
··copper pennies" because they carry a much lower guaranteed yield of $31.95 and a 
corresponding equalized wealth level of $319.500. (See supra FOF 44 and FOF 47.) 

FOF 256. While the golden pennies incentivize districts to raise their tax rates as high as allowed 
without a TRE ($1.04) and have ensured that the vast majority of districts did just that 
(see RR54: 116-17; Ex. 6618 at 14 ). the low yield of the copper pennies has kept districts 
from being ahle to access the full-range of taxing authority available to them beyond the 
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level that triggers a TRE - even when doing so is necessary to raise the resources 
required to achieve a general diffusion of knowledge. (Ex. 6618 at 14.) 

FOF 257. Chapter 42 districts are particularly constrnined by the yield structure. as many high­
funded districts can raise more at an M&O tax rate of $1.04. without the need for a TRE. 
than lower-funded districts can raise at a rate of$1.17. (Ex. 3187. Pierce Report, at 14; 
Ex. 3226. Kincannon Dep., at 148: Ex. 3198. Garza Dep., at 30-32.) The lowt:r yield of 
Chapter 42 districts means they are "capped out .. by the TRE at a lower revenue level. 
thus reducing their discretion that much sooner. 

FOF 258. Exacerbating the problem. Chapter 42 districts must then overcome significant obstacles 
to pass a TRE. Numerous Chapter 42 superintendents credibly testified that their districts 
would have difficulty passing a TRE because of the poverty of their districts and the low 
yield the copper pennies receive. (Ex. 3198, Garza Dep .. at 30-32: Ex. 3204. Dupre. 
Dep., at 46-47; RR20:127; Ex. 3201. Witte Dep .. at 19-21; Ex. 3202. Pfeiffer Dep .. at 35-
42, 46-48; RR 15: 197-99.) Some Chapter 42 districts were able to pass TR Es only by 
simultaneously lowering their l&S rates, so that voters' overall tax rates remained flat. 
(RR5: 187-96; RR6:28; RR24: 138-39.) These districts must pay their debt service from 
surplus. and will likely have to raise their l&S rate in short order. (RR5: 187-96; RR6:28; 
RR24: 140-41.) 

FOF 259. Chapter 41 districts also face great difficulty in accessing the .. copper penny .. tier of 
funding because of the combination of the TRE requirement and the Tier 11-13 funding 
structure. If a Chapter 41 district wishes to increase its M&O tax rate above $1.04 and 
above the level of the golden pennies. it must ask voters to approve a tax increase in 
which part of the revenue collected wi II be recaptured and sent back to the state for other 
districts (i.e., revenues in excess of $31.95 per penny of tax effort are subject to 
recapture). (See supra FOF 44 and FOF 47.) Not only are copper pennies recaptured. 
but they are recaptured at the lowest equalized wealth level of $319.500 per WADA 
rather than the Tier I level of $476.500 per WA DA. (Ex. 5384. Kallison Equity Report, 
at 7; RR2 I :87-88; see also supra FOF 46 and FOF 47.) Therefore. any Chapter 41 taxing 
more than six pennies above the compressed rate would be subject to recapture at a rate 
greater than the recapture rate under Tier I. making the passage of a TRE politically 
challenging. (Ex. 5384. Kallison Equity Report, at 7; RR2 I :86-88; see also infra FOF 
844. FOF 863, FOF 877, and FOF 909.) These requirements effectively have denied 
many Chapter 41 districts meaningful discretion to set their M&O tax rates. 

FOF 260. The evidence showed that relatively few Chapter 41 districts have successfully obtained 
voter approval through a TRE to tax into the copper penny tier. (Ex. 5384, Kallison 
Equity Report, at 7; RR21:89-91 (referencing Ex. 5396 at 31).) In 2011- 12. only 10.8% 
of Chapter 41 districts taxed at more than $1.06 (the level at which it is assured that a 
district is both taxing in the copper penny tier and has conducted a successful TRE). 
(RR2 I :89-90 (referencing Ex. 5396 at 31 ).) The percentage is even lower for districts 
with wealth per WADA above $599,700; only 3 of 1 13 such districts (or 2.65%) taxed 
above $1.06 for the 2011-12 period. (RR21 :90 (referencing Ex. 5396 at 31 ).) 
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FOF 261. As an example of this predicament for Chapter 41 districts. Dr. Kallison. who is the 
president of the Eanes ISO school board, testified that Eanes ISD is capped at an M&O 
tax rate of $1.06 for all practical purposes. (RR2 I :88-89.) To raise Eanes ISffs tax rate 
above $1.06, voters would have to approve a tax that would return seventy percent of the 
additional revenue to the state. (RR2 I :88.) Dr. Kallison testified that passing such a tax 
is not politically viable. (Id.) 

FOF 262. The Court finds that the lower yield/higher recapture rate of the copper pennies and the 
TRE requirement are major contributors to the elimination of school districts' meaningfu l 
discretion to set their M&O tax rates. 

iv. The State controls the levy of J&S taxes through the 50 
cent debt test, which acts as a de facto cap on l&S tax 
rates. 

FOF 263. Whether or not they receive EDA or IF A funding. before a school district may issue a 
bond, it is required to demonstrate to the Attorney General that the district has the ability 
to meet its principal and interest payments on bonds37 from an l&S tax rate that does not 
exceed 50 cents per $I 00 of taxable value. See T EX. EDUC. CODE § 45.0031. (See also 
Ex. I 328. Casey Report. at 26-27; RR I 0: 187-90. ) 

FOF 264. The decline in EDA and !FA funding detailed above in Part LC.I .a.ii (FOF 224, et seq.) 
has forced districts to increase their local I&S rates. (RR32: 198-99 (referencing Ex. 6352 
at 20).) In the 1999-2000 school year (the first year of full implementation of the EDA) 
only thirty-four school districts had l&S rates of 30 cents or higher. (RR56: 177 
(referencing Ex. 662 I at 13 ).) At the time of WOC II, forty-five school districts had l&S 
rates of 30 cents or higher. (Ex. 662 I at I 4.) By 2012- I 3. 225 school districts had l&S 
rates above 30. (Id.; 'f RR32: 198-99 (referencing Ex. 6352 at 20); see also supra Part 
LC. I .a.ii (FOF 224. et seq.).) As districls raist: their tax rates closer to the 50 cent level. 
they may be forced to either forgo issuing voter-approved debt or to issue bonds with 
longer maturities to meet the 50 cent debt test. (Id.; Ex. 6352 at 28-29; RR I 0: 191-92: 
RR 11 :80-83 (referencing Ex. 665 at 12. 14-15); Ex. 6621 al 16.) Longer maturities result 
in local school districts and taxpayers paying tens to hundreds of millions in additional 
interest costs. (Ex. 1328. Casey Report. at 26-27; Ex. 6352 at 30: RR 11 :84 (referencing 
Ex. 665 at 14-15).) 

FOF 265. Fast-growing school districts are particularly hard hit by the combination of the stagnant 
$35 yield and the requirements of the 50 cent test. (RR56: 180-81, 206. 237~ Ex. 662 I at 
15-16; Ex. 6352 at 26-27.) Fast-growth districts have greater facilities needs because 
they must build facilities just to keep up with enrollment growth. (See. e.g .• RR3: 132 
(Humble ISO added 900-1.000 students - the size of a typical middle school - per year 
since WOC JI trial): RR 11 :60 (Fort Bend I SD had to build twenty schools over the past 
ten years due to enrollment growth); RR25:84-85 (Northside has grown by 25.000 

n Excluding those bonds approved by voters on or before April I. 1991 and issued prior to September I, 
1992. 

86 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 105 of 383



314

FOF 266. 

students since WOC fl and had to build and open 37 schools from 2002 to 2012 to keep 
pace with enrollment growth).) For the 2011-12 school year. fast-growth school districts 
have an average I&S tax rate of $0.333 per$ J 00. compared with $0.223 for districts that 
are not fast growth. (Ex. 1328. Casey Report. at 26.) 

The Court finds that the 50 cent debt test functions as a de.facto cap on l&S tax rates. and 
that as districts are forced to tax at or near that cap in order to met:l their facilities needs. 
fast-growth districts have lost discretion over their l&S tax rates. Furthermore. because 
the same taxpayers are responsible for both l&S and M&O property taxes. increasing 
pressure on J&S taxes necessarily causes increasing pressure on M&O taxes. contributing 
to the violation of the constitutional prohibition against a statewide property tax. 

v. The State controls the levy by using local property value 
increases to finance enrollment growth and funding 
increases. 

FOF 267. The local property tax provides 55 percent of total FSP revenue. The State generally 
counts on increased revenue through growth in the property tax base to at least cover the 
cost of increased enrollment growth. In 2013. additional property tax revenue not only 
funded the cost of enrollment growth. but provided substantial funding for improvements 
made in the 2013 legislative session. (RR54:87-I 02 (referencing Ex. 6618 at 4 ).) 

FOF 268. Of the $5.7 billion increase associated with formula increases ($3.5 billion) and 
enrollment growth ($2.2 billion) in 2013. only about one-third. or $1.9 billion. was 
provided through increased general revenue fund appropriations. The remainder was 
directly associated with estimates of increased property value, which averaged about four 
percent of value growth per year. These increases provided the opportunity for additional 
revenue growth without increased state appropriations. (Id.) 

FOF 269. As a result of the reliance on local property value growth to fund the FSP formula 
increases and enrollment growth. the percent of FSP funding provided by the State has 
steadily decreased from its high of 50% in 2008 Uust after tax compression) to 45% 
today. (RR54:98-99.) 

FOF 270. Similarly. the State has relied on local property value growth and rising local l&S tax 
rates to fund facilities. rather than adjusting the yield for IFA and CDA programs. As a 
result. the state share of facilities funding decreased from 35% in 2001-02 school year to 
a mere l I% in the 2012- l 3 school year. (Ex. 6621 at I I.) 

FOF 271. 

2. Economically disadvantaged students and ELL students are being 
denied access to reasonable and meaningful opportunities to acquire a 
general diffusion of knowledge. 

The State did not accept the Supreme Court's invitation in WOC fl to provide "increased 
funding. improved etliciencies, or better methods of education'" so that all students would 
have reasonable and meaningful opportunities to acquire a general diffusion of 
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knowledge. WOC 11. 176 S.W.3d at 790. Instead, the Legislature chose not to fund 
economically disadvantaged and ELL students at the level needed to provide reasonable 
access to essemial educational opportunities (see infra Part l.C.2.d (FOF 456, et seq.)). 
and indeed the system is so designed that it cannot accomplish a general diffusion of 
knowledge for those students (see infra Parts l.C.2.c (FOF 379. et seq.) and l.C.2.e (FOr 
520. el seq.)). 

FOF 272. As a result. under nearly every student performance metric. economically disadvantaged 
and ELL students chronically underperform. This is especially evident when comparing 
their performance to their non-economically disadvantaged and non-ELL classmates. In 
many cases, the achievcmt.!nt gaps have worsened since WOC II. at the same time the bar 
has been raised by the State. Those students. taken on average and as a whole. are not 
achieving the standards established by the State - much less their full potential. Many do 
not even graduate high school. and a large number of those who do are not graduating 
college and career ready. (See id.) 

FOF 273. If these rapidly growing populations are to meet the Statc·s heightened academic 
expectations. Texas must adequacely address the obstacles these student populations face 
- including poor nutrition. lower parental resources and involvement. challenging home 
environments, high mobility rates. fewer ·'out of school'" educational opportunities. and 
additional language barrier-related challenges for ELL students. (See infra FOF 276 and 
Part l.C.2.b.i (FOF 333. el seq.).) The unref uted record demonstrates that these students 
can overcome these obstacles to learning and achieving in the classroom ({presented with 
the kinds of quality programs and interventions discussed below. (See infra Pan l.C.2.c 
(FOF 379. et .seq.).) 

FOF 274. These interventions and programs are not cost-free. however. The record 
overwhelmingly establishes. and the Texas Supreme Court has acknowledged. that these 
students are more expensive to educate. (See inji·a Parts l.C.2.c (FOF 379. el seq.) and 
l.C.2.d.ii -1.C.2.d.iii (fOF 466. Cl seq.).) See also woe JI. 176 S.W.3d at 788, 796. 

FOF 275. School districts have been unable to keep up with the demands of these growing. high­
need student populations because of the State·s failure to structure the public school 
system in a way that is responsive to actual student needs. For example. instead of 
increasing support and programs for economically disadvantaged students. the State 
eliminated almost $1.3 billion for programs and initiatives meant to address the 
educational needs of students who are most at risk. such as quality early childhood 
progmms. extended learning time (e.g.. tutoring and summer school). and smaller class 
sizes. (See infra Part I.C.2.d.i (FOF 456. el seq.).) At the same time. property tax 
compression left school districts without the ability to raise funds locally to fill the 
funding gaps left by the State. (Id.) The State still uses arbitrary. outdated weights in the 
funding formulas that have no real connection to actual student need or program costs. 
(See inji·a Parts l.C.2.d.ii - l.C.2.d.iii (FOF 466. et seq.).) The rapid growth of these 
student populations. combined with (I) the drastic reduction of programs meant to 
support them. (2) the districts ' inability to fill the holes left by the State's cuts (see supra 
Part l.C.2.d.i (FOF 456, et seq.)) and (3) the arbitrary and insufficient weights for 
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FOF 276. 

compensatory and bilingual education. prevent the most at-risk students from getting the 
resources they need to stay in school and become college and career ready. The public 
education system has reached the point where significant improvement for these groups is 
impossible without adequate and suitable funding. 

a. The growing population of economically disadvantaged 
students faces significant educational challenges. 

The population of economically disadvantaged students has grown substanrially over the 
past decade and accounts for the vast majority of student growth in Texas public schools. 
a trend that is expected to continue. (See supra Parts l.B. I (FOF 11. ct seq.) and l.C.2.a.ii 
(FOF 294. et seq.).) An increasing number of students in an increasing number of 
districts are impoverished and face obstacles to educational attainment. such as language 
deficits. greater mobility, less familial and social capital. and higher rates of abuse and 
neglect. (See infra Part l.C.2.a.i (FOF 277. et seq.).) The growth in the number and 
percentages of economically disadvantaged students magnifies the challenges for school 
districts. which must give them reasonable opportunities to meet the unprecedented rigor 
of the State·s higher standards and expectations. (See ir!f'ra Part l.C.2.a.iii (FOF 298. et 
.~eq. ).) 

i. Economically disadvantaged students face myriad 
obstacles to educational attainment. 

FOF 277. Superintendents and experts testified about the many challenges facing economically 
disadvantaged students. Dr. Clive Belfield is a Professor of Economics at the City 
University of New York and has extensively studied economics in education. He 
testified that low-income students in Texas often lack the financial. family. and social 
capital needed to access educational opportunities. and the testimony of many 
superintendems in this case supports his findings. (RR 15: 18-24.) Low income students 
tend to come from one-parent families, leading to lower parental resources. such as fewer 
or weaker parent-child interactions related to language and literacy, less of a .. school­
like" home. and increased connicts in the home. This lack of resources undermines and 
delays educational development. (RRI 5: 18-24; RR4:72-73; RR22: 155-58; Ex . 4224-S. 
Cervantes Dep., at 17: RR 17:239-40: RR 14: 126: Ex. 3207, Salazar Dep., at 14-21.) 

FOF 278. At-risk'~ and economically disadvantaged students are among the most challenging 
students to educate. They often start school with smaller vocabularies and without the 
same context for learning as students who are not at-risk and not economically 
disadvantaged. (See. e.g .. RRl9:18-19; RR5:172-75 , 182-83; RR20:1 00; Ex. 3202. 
Pfeifer Dep .. at 15-17.) For example. Dr. Pfeifer testified that economically 

•1~ An --at-risk .. student is one who meets one or more of thirteen criteria - such as failing the STA AR exam. 
failing two or more secondary level foundation curriculum courses. having limited English proficiency. or 
being homeless that the Legislature has detennined increases the chances that a student will drop out of 
school. Tex Eouc. CODE § 29.081(d). A significant majority of at-risk students are economically 
disadvantaged. 
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disadvantaged students do not often hear adult language and enriched vocabulary in the 
home. and typical ly only have a vocabulary of approximately 500 words by age three. 
(Ex. 3202. Pfei fer Dep .. at 15-17 .) Non-economically disadvantaged students have 
vocabu laries of approximately 5.000 words by the same age. (id. ; see also Ex. 3206. 
French Dep.. at 12-13 (Quinlan ISO superintendent noting that economically 
disadvantaged students have limited vocabulary because of limited interaction and 
communication with adults).) 

FOF 279. Economically disadvantaged students o ften enter school without knowing the alphabet or 
basic life skills, such as how to walk in a line or hang clothes on a hanger. (RR20:77; Ex. 
3206. French Dep .. at 12; RR 19:78-79.) Dr. Gonzalo Salazar. the superintendent of Los 
Fresnos ISO. testified that students who have not been exposed to reading in the home 
often do not know how to turn the page of a book. or understand that one should read 
from left to right. (Ex. 3207, Salazar Dep., at 14-15.) 

FOF 280. Low-income families also have less access to important and necessary .. out-of-school .. 
educational opportunities. such as preschool programs. summer school. tutoring. after­
school programs, and educationa l amenities like museum trips. (RR 18: 12- 13; RR4:73-
74, 86: Ex. 3207. Salazar Dep .. at 14-2 1; Ex . 1102 at 23-25: RRl9:18-20.) Dr. Pfeifer 
testified that because of the lack of educational opportunities outside of the home. four­
year-old economically disadvantaged students begin preschool years behind their peers. 
have not formed the ability to follow instructions. are unable to communicate effectively 
with adults. and often do not even know their basic colors. numbers. and animals. 
(RR5: 172-73, 18 1.) Some have never even been outside a several-block radius of their 
homes. (Id.) Dr. Sala:tar explained that the lack of educational amenities like museum 
trips and even family vacations creates a disadvantage for learning vocabulary. (Ex. 
3207, Salazar Dep .. at 15-17.) 

FOF 28 1. Low-income students often attend schools that have fewer learning resources. such as 
quality teachers, suitable facilities. libraries, and counseling. (See generally RR 18:29-34: 
RR4:81: Ex. 4224-S. Cervantes Dcp., at 30; RR22:155-57. 160. 162-64: Ex. 4237 at 11: 
Ex. 3207. Salazar Dep .. at 53-54. 147-49. 283-85: RR5:244-45; RR20:78. I 05-06: Ex. 
1102 at 24.) Dr. Salazar e laborated that economica lly disadvantaged students are 
·'techno logy-i lliterate .. because they often do not have computers at home. and may not 
even understand the function or purpose of a keyboard or mouse. (RR24:23-24.) Dr. 
Pfeifer testified that there is only one computer lab for 1.340 high school students in 
Everman. and a majority of these students do not have access to computers at home 
because of their economic status. (RR6:3 l-32.) 

FOF 282. Oue to employment circumstances and lower educational attainment, low-income parents 
are less likely to be involved with their children's school and schoolwork. (RR4:70-7 1: 
Ex. 4224-S. Cervantes Dep., at 173; RRl7:239-40, 250-5 1; Ex. 6341. Frost Dcp. (Vol. I ) 
at 14-15).) The students themselves often have Lo work afler school and on weekends 
just to help the fami ly earn the money needed to meet basic needs such as rent or food . 
(Ex. 6341. Frost Dep. (Vol. I) at 35.) In Quinlan ISO, 69% of men in the district do not 
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have high school degrees and ar best can only provide limited academic support to their 
children. (RR20:73-74.) 

FOF 283. Low-income parents are also less likely lo be able to transport their children to school, 
making low income students more likely to rely on school-provided transportation. 
which. in tum, potentially limits opportunities to participate in after-hours tutoring and 
summer school learning programs. (RR20:33-34; see also Ex. 4040. Belfield Report. at 
5-6: RR 15: 19; RR4:77-78.) Mr. Limon. the former superintendent of San Benito CISD. 
testified that the students who do not have access to transportation often do not receive 
much-needed tutoring. (RR4:77.) 

FOF 284. Low-income students also tend to have higher mobility rates. which interrupts their 
schooling and in hi hits their educational attainment. (RR 19: 150-51; RR4:72: Ex. 4224-S. 
Cervantes Dep., at 196; RR22: 140-42.) For example, attendance data from Austin ISO 
reveals that students who are residentially mobile are twice as likely to miss more than 
I 0% of the school year. (RR I <J: I 53; Ex. 6356 at 8; sec also Ex. 6335, Cain Dep .. at 18-
24.) In Alief ISD, economically disadvantaged students often move as much as two or 
three times a school year. forcing these more mobile students to refamiliarizc themselves 
with new teachers and concepts multiple times a year and disrupting the students· 
learning time. (RR8: I 00-01.) In Edgewood ISO, the mobility rate is approximately 
20%. and students frequently have to move in and out of the district during the same year 
due to housing evictions. (RR22: 140.) 

FOF 285. Dr. Cervantes. the superintendent of Edgewood ISD testified that higher mobility rates 
also make it difficult for district administrators to identify where mobile students are in 
their academic achievement and to assess their corresponding educational needs. 
(RR22: 141.) Increased professional development is needed to help teachers and 
administrators differentiate student needs and address the challenges presented by 
mobility. (RR 19: 153; Ex. 6356 at 8; see also Ex. 6335, Cain Dep .. at 18-24.) 

ror 286. Economically disadvantaged students have higher rates of homelessness. and often live in 
homes with only one caregiver. (See. e.g .. Ex. 3206. French Dep .. at 12; Ex. 6356 at 6 
(almost 2.000 homeless students in Austin ISD).) As explained by Dr. French. a 
caregiver is not always a parent. and instead may be a more far-removed relative or 
friend. (See. e.g .. Ex. 3206. French Dep., at 12.) Various superintendents such as Dr. 
French. Dr. Salazar. and Dr. Cervantes testified that physical and emotional abuse and 
incarceration often occur in low-income households. (See. e.g .. Ex. 3206. French Dep .. at 
12: RR24:126; RR22:138.) Economically disadvantaged students also often start school 
without coping skills or basic socialization and conflict resolution skills. (Ex. 3206. 
French Dep .• at 61 ; RR 19: 18-19. 78-79.) 

FOr 287. At least I 00,000 economically disadvantaged students in some of the rural parts of Texas 
near the U.S.-Mexico border come from colonias. or rural subdivisions. which are 
characterized by poor housing and inadequate physical infrastructure such as the lack of 
paved roads. heat, electricity and potable water. (Ex. 3207. Salazar Dep .. at 27; Ex. 508: 
RR24:118-123; RR4:61-62.) Dr. Salazar testified that in Los Fresnos, many children live 
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in those conditions. and thousands live in standards barely above that. (Ex. 3207. Salazar 
Dep .. at 27.) 

FOF 288. The Alief ISO and Abilene ISO superintendents testified that certain economically 
disadvantaged students. specifically refugees from war torn countries. come to class 
without basic skills necessary for succeeding in school - such as knowing how to sit at a 
desk or how to hold a pencil or turn work in on time. (RR8:98-99; RR 19:41-44.) They 
may also suffer from the trauma of having experienced civil unrest, similar to the 
students from Mexico in Los Fresnos ISO, who observed and experienced violence and 
kidnappings in their home countries. (RR24: 126-27.) School districts must address the 
trauma these students have suffered in order to help them focus on their studies. (Id.: Ex.. 
4224-L. Chambers Dep .. at 83-84.) 

FOF 289. Economically disadvantaged students receive poorer nutnt1on. As described by Dr. 
French of Quinlan ISO. they often do not eat outside of school hours. (RR20:36: Ex. 
6341 , Frost Dep. (Vol. I). at 14-15.) For example, many students in La Feria also go the 
weekends with barely anything to eat and churches have adopted schools to help feed the 
children. (RR 18:35.) Economically disadvantaged students are also less I ikely to have 
access to health insurance. Nutritional deficits and lack of access to health care often 
lead to hunger and poor health, affecting students ' ability to learn in school. (RR22: 139: 
RR4:70: RRl4:126; Ex. 3207. Salazar Dep .. at 42; RRl8:34-35 ; RR24:32.) 

FOF 290. In short. because of the social and familial obstacles they face. low-income students 
generally start school less prepared, and over time. fall further behind without 
intervention. creating greater challenges for their schools. (See. e.g.. RR I I: 178-79: 
RR4:72-73. 94-95. 175-76; Ex. 4224-S, Cervantes Dep .. at !76-77; RR22 :153-54; 
RRl9:18-20.) 

FOF 291. As students progress through school. and achievement gaps widen between economically 
disadvantaged students and their more affluent peers: the economically disadvantaged 
student can become .. an unwilling learner' ' - .. a disenfranchised. disconnected studcnC 
who is difficult to engage in the learning process and more likely to drop out of school. 
(RR 19:23-24.) 

FOF 292. For each student who fails to graduate. the State of Texas and its taxpayers can expect to 
bear the brunt of the failure. Dr. Belfield estimated the loss to stale revenues to be 
between $139.000 and $158,000 for each high school dropout. (See general~v RR 15:7· 
I 02; Ex. 4040. Belfield Report. at 8-9.) He also described the social and economic 
impacts of uneducated students. such as their increased reliance on welfare. higher crime 
and incarceration rates. and higher likelihood of requiring costly remediation should they 
ever make it to college. (Ex. 4040. Belfield Report. at 3-5.) 

FOF 293. The obstacles facing economically disadvantaged students and their schools. while 
daunting, can be overcome. Former Commissioner Scott acknowledged that the 
achievement gaps between economically disadvantaged students (and ELL students) and 
non-economically disadvantaged students (and non-ELL students) can be narrowed with 
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FOF 294. 

FOF 295. 

the implementation of sound, effective educational programs. such as high quality early 
childhood programs. smaller class sizes, qualified. extended learning time, and well 
trained teachers, as described in Part l.C.2.c (FOF 379, et seq.) below. (Ex. 4243 at 6.) 
However. the current school finance system is not designed. structured. or funded to 
provide those opportunities to economically disadvantaged students. 

ii. The economically disadvantaged population has grown 
since WOC II, and the concentration of disadvantaged 
students in certain districts exacerbates the challenges 
in these districts. 

In the 2012-13 school year. there were 3.054.74 1 economically disadvantaged students 
enrolled in Texas public schools. comprising 60.4% of the total student population. (Ex. 
4258 at 13.) Over the last ten years, the population of low income students in Texas 
public schools has grown by over 800.000 students. an increase of nearly I 0 percentage 
points of the total student population. (Compare id. with Ex. 1087 at 6: sel' also WOC If. 
I 76 S.W .3d at 755 (noting just over one-half of the Texas public school population was 
economically disadvantaged).) 

The challenges created by the poorly structured. operated, and funded school finance 
system and the educational barriers facing economically disadvantaged students are even 
greater in school districts that enroll higher concentrations of low income students. Mr. 
Moak analyzed the relationship between the performance of districts and the percent of 
economically disadvantaged students. (RRS4: 14 7-48 (referencing Ex. 6618 at 27): Ex. 
6620.) He found that as the percentage or ewnomically disadvantaged students in a 
district increases. the percentage of students passing the ST AAR EOC and ST AAR 3-8 
exams decreases. Notably, the pattern of lower performance appears for both the 
economically disadvantaged and non-economically disadvantaged student populations in 
schools with higher percentages of economically disadvantaged students. 
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F<>F 296. 

STAAR EOC 

Spring :!O 13 Graduation Tests at Level II Graduation Tests at Leve l II Final 
Phase-In I Standard · Students Recommended Standard 

NON-
ECON AU 

DIS" STUD ECONOIS" 
Met "Met Metl.ewl2on NON-fCON 

ECON DIS Level2 Level2 AUEOCs DIS"Met AU STUD" 
"Met at at Taken, at Lvf II Lewi 2at MetLewl2 

Economic • Level 2 at Phase- Phase- FINAL FINAl FINAL 
Disactv11ntaged Ol$tricts Phase-In I inl int Recommend Recommend Recommend 

Under 30% 77 49.6% 77.2% 71.7% 21.4% 49.0% 43.5% 

30% to less than 50% 243 41.0% 66.9% 57.5% 15.1% 36.8% 29.0% 
50% to fes.s than 70% 449 35.9% 60.1% 47.2% 12.2% 30.4% Z0.7% 

70% to less than 90% 273 33.9% 54.1% 38.9% 11.8% 26.5% 15.4% 

90% and Over 61 31.3% 47.7% 32.2% 11.7% 22.6% 12.4% 

Unknown 8 32.3% 52.9% 40.6% 26.8% 31.2% 28.6% 

Gr.:ind Total l.111 36.1% 65.0% 49.5% 12.9% 35.9% 23.S% 

STAAR 3-8 
Grade 3·8 Tests at Level II Grade 3-8 Tests at Level II Final 

Spring 2013 Phase-In I Standard Recommended Standa1d 
NON-

ECON ECON All 
DtS" DIS" STUD" 
Met Met Met 

Level 2 Lewl2 Level II ECON DIS" NOfHCON AlLSTUO" 
at •t Phase-In Metlvl II DIS"Met Metlevelll 

Economic " Phase-In Phase- I FINA1 Lvl fl FINA1 Anal 
Disadvantaged Districts I in I Standard Recommend Recommend Recommend 

Under30% 93 566% 84.0% 77.9% 17.3% 46.8% 40.3% 

30% to less than 50% 257 53.0% 78.2% 67.7% 14.7% 37.9% 28.3% 

50% to less than 70% 467 48.0% 72.2% 57.3% 12.5% 32.6% 20.2% 

70% to less than 90% 291 46.3% 67.2% 50.2% 12.1% 28.8% 15.2% 

90%and Over 81 42.6% 59.7% 43.5% 10.8% 23.3% 11.5% 

Unknown 12 29.7% 58.0% 48.0% 6.2% 25.3% 18.6% 

Grand Total 1,201 47.9% 76.2% 59.3% 12.7% 37.2% 22.5% 

(Ex. 66:!0.) 

Mr. Moak also found a strong negative correlation between the percentage o f the students 
\\ho an.: economically disadvantaged in a district and that district"s SAT and ACT scores 
and performance at the commended level un TA KS exams. (Ex. 6322. Moak Rt:port. at 
60: RR6:222-25 (referencing Ex. 6349 at 49).) In other words. as the percentage of 
cconornicall~ disadvantaged students increases in districts with more than 1.000 AOA. 
performance decreases. (Ex. 6322. Moak Report. at 59.) 
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FOF 297. 

FOF 298. 

H>F 299. 

~ : .. 
c t .. 

i ~, 
' 0 .. ., 
~ 
c z 

1010. ll "tco"""'k Of-••nt•1•- n." , __ ......, ·-th 
Districts> 1.000 .AOA 

\ I I 

,!ffllt If •. I r 1-,,_h lh'll•h•nl»,....J• .. •. \t Uf ,,,_,, 

'nkti...h ''I \f t .,, 
:. l h 
~ ,,,,. ' 
~ HO 

6 ,, 
~ J t: . 
c 
0 
.::: ., 

.,. ... ., ..... l ,H1.lfl \U\ 

,,,,. 

;.attt II ' . •••-•II J,..,.HhoM"t•.,_.J,., • . \ , .,._ ... ,, .... , . 

f<r.uhn:: 

.,, 
:. ... , 
~ .. ., . 
; 
' .i.1' . 

' n(1 ;. 

6 Ill .. e Jt,! • 

" & ,~ • 

~ 

ltf .. ltk... 1 ...... , .. \ 

.'• 

JU 

(Ex. 6:\49 at 49.) 

The State's expert. Dr. Podgursky. also acknowledged that the concentration o f 
economical I) disadvantaged students within a district can have a significant negative 
imp3ct on student learning. (RR29: I 05-07: see also il!fi·u FOF 642.) 

iii. Substantial and persistent performance gaps and low 
O\'erall academic performance demonstrate that 
economically disadvantaged students are not acquiring 
a general diff usioo of knowledge. 

The Texas S upreme Court in WOC II acknowledged wide perfomiancc gaps arming 
student groups hased o n race and economic status. WOC II. 176 S.W.3d at 789. Today. 
nearly a decade later. these gaps have persisted and even increased (as the State raised the 
bar for students but failed to maintain and improve the State·s funding structure). The 
result is that these children arc being denied reasonable access and opportunity to a 
qua I it) education. 

(a) College readiness and ST AAR 

STAAR. /\s stated earlier. Texas holds all of its students ( \\ ith fC\\ exceptions. such as 
certain special education students) to the same. rigorous academic and graduation 
standards. (Sec supra Pan I. B.3 ( FOF 81 ). ) Yet. since the implementation o f ST AJ\ R. 
the.: State has not provided funding sufficient to meet the needs of economicall) 
disadvantaged students. Instead. the State has drastically reduced essential compensatory 
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FOF :>oo. 

FOF .ml. 

education programs f(lr these students. while eliminating district capacity tO make up the 
diffcrc111.:e. (Sec .rnpra Part l.C. I (For 2 10. ('/ S('Cf.) and i11fi«1 Part l.C.2.d.i cror 456. ('/ 
set/.).) !\s a result of the unsuitahle school finance system. the latest output data on the 
performance or economically disudvantagcd students on the STA!\R assessments shov. s 
that the) arc large!) not meeting the minimum state standards (both as a disaggregated 
grour a111.I in c<.imparison tu non-c<:tmomically disadvantaged students). (Compare Ex. 
6322. Moak Report. at 29-30: Ex. 6324. Moak Supp. Report One. at .t: Ex. 6519 at I u·ith 
Ex. 6618 at 25-26: Ex. 6620: Ex. 4528.) 

Even at the lo\.\ er Level II phase-in I standard (see supra FOF 96 ). for example. large 
achievement gaps exist between economicatl) disadvantaged students and their non­
cconomieal lj disadvantaged peers on the Spring 2013 ST AAR EOC's. The following 
chart shov.s the percentage of' students who jailed to meet this lower phase-in standard on 
the.: Spring 20 I J EOCs. 

"of Students 

STAAR EOC Test hrticipants Achlevlnt: scorlnl below 
Lewi II PMse-ln 

lStandard 
Eng. I ReadinR Econ. Disadvantaged• 46% 
Enit. I Reading Non-econ. Disadvantaited• 20% 

Eng. I Writins Econ. ~~tased* 65" 
Ena:. I Wrltlntr Non-ecOn. Dlsadvanta.e<r 35% 
Biology Econ. Disadvantaged• 21% 
Bioloitv Non-econ. Disadvantaited • 7% 
Algebra I Econ. Disadvantaged• 29% 
Al2ebra 1 Non-econ. Disadvantaged* 13% 
Enit. II Reading Econ. Disadvantaged• 31% 
Eng. II Reading Non-econ. Disadvantaged• 12% 
Ena. II Writlmr Econ .. .- . • ( . 61" 
Ena:. II Writlna Non-«On.-OisadVentMed* ' ' ,. ... . 1; _ ... "- 33" ' 

World History (Proxy) Econ. Disadvantaged* 41% 

World History (Proxy) Non-econ. Disadvantaged• 19% 

All Tests Taken. Econ. Disadvantaged - Graduation Tests OnlyA 64% 
All Tests Taken. Non-econ. Disadvantaged - Graduation Tests OnlvA 35% 

(1-:x. 6618 at 25.) This chart reveals achie\ocmcnt gaps ranging from fourteen to thirt) 
percentage.: points. 

The gap hd\\Ccn c:conomically disadvantaged and non-economically disadvantaged 
students in these subjects actually 11ide11et! from the 2012 school year to the 2013 school 
year on a number of the exams: 

• English I Reading: Increased from 23 to 26 percentage points: 
• English I Writing: Increased from 28 to 30 percentage points: 
• Algebra I: Increased from 13 t(l 16 percentage points: 
• ll.S. I l istory: lncrcas1.:d from 14 10 18 percentage points: 
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• World Geography: Increased from 16 to 21 percentage points; 
• Biology: Increased from 11 to 14 perce ntage poinls. 

(For English I Reading. compare Ex. 41 14 with Ex. 4259 at 11 O; for English I Writing. 
compare Ex. 4115 at I with Ex. 4259 at 112; for Algebra I. compare Ex. 4131. J\lgebra I 
at I with Ex. 4259 at I 04; for U.S. llistory, compare Ex. 4135 with Ex. 4259 at I 24; for 
World Geography. compare Ex. 4135 with Ex. 4259 at 122; for Riology. compare Ex. 
4133withEx.429at 107.) 

FOF 302. The performance in the chart above also reveals startlingly low academic achievement by 
economically disadvantaged students as a group. with only one out of three economically 
disadvantaged students reaching the lower Level II phase-in standard for English I 
Writing; only one out of two economically disadvantaged students reaching the same 
standard in English I Reading; and one out of every three economically disadvantaged 
students achieving the Level II phase-in standard on all tests. (Ex. 6618 at 25.) 

FOF 303. Moreover. the State's own analyses of the STAAR 2013 Summer and December retests 
show that economically disadvantaged students are struggling mightily even after the 
opportunity to retest. 

FOF 304. Hundreds of thousands of economically disadvantaged students have failed multiple re­
tests and remain off-track for graduation. Economically disadvantaged re-testers have 
fared worse than re-testers as a whole. The table below reflects the numbers and 
percentages of economically disadvantaged students who failed to pass all exams taken as 
of the Summer 2013 administration at the Level II phase-in standard. according to the 
State's cohort analysis. (See supra FOF 146 - FOF 147 for an explanation of the State's 
··cohort analysis.") Roughly 94.822 students in the Class of 2015 Cohort still had not 
passed all required exams taken after the Summer 20 I 3 administration, despite five 
testing opportunities. (See Ex. 5796. Zyskowski Dep. (Vol. II), at 9.) Approximately 
113,865 economically disadvantaged students in the Class of 2016 Cohort still had not 
passed all tests taken after Summer 2013. evt:n after two testing opportunities. (See id.) 

Number of Percent of Percent of 
ED students ED students all students having 
ha,ing failed to ha,ing failed to failed to pass all 
pass all exams taken pass all ex.a.ms taken exams taken 

Class of 2015 9.t,822 55.6 -t2.3 
Cohon 
aass of2016 113.865 58.6 44.8 
Cohort 

(Ex. 5797 at 4; Ex. I I 366 at 18. 20. 21, 23; calculated as explained on separate cohort 
charts in Ex. 5795. David Clark Dep.. at I 07-08, l 09-10.) The percentage of 
economically disadvantaged students who failed to pass all exams taken was greater than 
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the percentage of .. all students" re-testers who failed to pass all exams taken. (See id.) 
(The .. all students .. cohort includes economically disadvantaged students). 

FOF 305. The State responded to these dismal results, not by providing a suitable education system. 
but instead by creating a ··transition rule'· which had the effect of allowing certain 
students to forgo a reading or writing retest even if they failed the test itself. 
Consequently. thousands of economically disadvantaged students who failed to achieve 
the lower Level It phase-in I standard on English I Reading or Writing and/or the English 
II Reading or Writing tests did not have to retake the exams. (See supra FOF 150 for 
further explanation of the State's transition rule.) The following table shows the numbers 
and percentages of economically disadvantaged students in the State's cohorts who still 
had not passed all exams taken after Summer 2013. even after the transition rule was 
applied. 

FOF 306. 

Number of Percent of Number of 
ED students ED students ED students not 
having failed to having failed to required to ret~t 
pass all exams taken pass all exams taken based on transition 
(with transition (with transition rule 
rule) rule) 

Class of 2015 81 ,496 48 13,159 
Cohan 
Class of 2016 104,973 54.7 8,624 
Cohort 

(Ex. 5797 at 9; Ex. 11366 at 20. 23. 27, 30; calculated as explained in Ex. 5795, David 
Clark Dep .. at 60-61 , I 08-09.) When comparing these figures with the table in FOF 151 
above. economically disadvantaged students again failed to pass all exams at much 
higher rates than all students. 

The State· s December 2013 class analysis also reveals significant numbers of 
economically disadvantaged students who have failed to pass all tests taken at the easier 
Level II phase-in standard before application of the Commissioner' s transition rule. as 
reflected in the table below. (See supra FOF 146 and FOF 148 for explanation of .. class 
analysis ... ) 

Number of ED students Percent of ED students 
ha"ing failed to having failed to 
pass all exams taken pass all exams taken 

Class of2015 73,824 46.4 
Class of 2016 93 ,616 51.6 

(Ex. 5797 at I I; Ex. 20312 at 4, 6. 7. 9; calculated as explained in Ex. 5795. David Clark 
Dep .. at 92-93. 112.) Again. the percentage of economically disadvantaged students who 
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FOF 307. 

FOF 308. 

FOF 309. 

failed to pass all tests taken at the Level II phase-in standard was higher - in this case. 
over ten percent higher - than the percentage of all students who failed to meet the same 
standard. (See supru FOF I 52.) 

Students in the Class of 2015 and Class of 2016 have now had. respectively. six and three 
testing opportunities to pass their end-of-course exams. (See Ex. 5796, Zyskowski Dep. 
(Vol. II). at 9.) Even after multiple testing opportunities and after application of the 
transition rule, nearly 135,000 economically disadvantaged students in both classes 
combined still have not passed all exams taken at the lower Level II phase-in standard. 
according to the State's .. class analysis .. rcnected below. This is true after more than 
32,000 economically disadvantaged students in both classes combined were exempted. by 
virtue of the transition rule, from retaking a test they previously fa iled. 

Number of Percent of Number of 
ED students ED students ED students not 
ha"ing failed to having failed to required to retest 
pass all exams taken pass all exams taken based on transition 
(with transition (with tnnsitio• rule 
rule) rule) 

Class of 2015 54,755 3-t4 19,069 
Class of2016 80,192 44.2 13,424 

(Ex. 5797 at 12; Ex. 20312 at 4. 6. 7. 9; calculated as explained in Ex. 5795. David Clark 
Dep .. at 93-94. 111 -12.) 

Regartllt!ss of which analysis is examined. the State·s data confirms that. even after 
multiple testing opportunities, hundreds of thousands of economically disadvantaged 
students still have not passed all exams taken. their performance is not appreciably 
improving. and they are not on track to graduate or become college and career ready. 
(See supra FOF 294.) The percentage of economically disadvantaged students who have 
failed to pass all exams taken is higher than the percentage of all students who have failed 
to pass all exams taken. after the transition rule is applied. 

l)istricts now face the enormous burden of providing accelerated instruction to each of 
these hundreds of thousands of students. (See Ex. 5796. Zyskowski Dep .. at 9.) In the 
20 I 5 and 2016 classes. schools are required to provide remedial ion lo each of Lhe nearly 
135.000 economically disadvantaged students. This does not include remediation that 
must be provided to students who are also failing a course. (See infra FOF 420.) This 
burden will only increase given that the current passing standard is much lower than the 
final standard set to apply starting in the 2015-16 school year. (See supra FOF 96.) The 
final ST AAR standards are substantially more rigorous than the T AKS final standards. 
(See supra footnote 29 (page 41 ).) As noted above, student performance on STAAR 
retests has been much worse than student performance on TAKS retests. (See supra FOF 
I 02.) 
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FOF 3 10. 

FOF 311. 

FOF 312. 

FOF313. 

The rate at which economically d isadvantaged students still have not passed all required 
exams taken is directly relevant to the question of whether these students will graduate 
college or career ready for the reasons set forth in Parts I.BJ.a (FOF 82. et seq.) through 
l.B.3.c (FOF I 03. et seq.) above. Under any analysis. hundreds of thousands of 
economically disadvantaged students sti ll have not passed all requ ired exams taken after 
numerous attempts and are nowhere near reaching college readiness on those exams. 
Although tens of thousands of economically disadvantaged students were not required to 
retest under the transition rules. they still were not able to meet the lower phase-in 
standard on their reading and writing exams and arc not college ready. (See Ex. 5795. 
Dav id Clark Dep .. at 61-62.) 

The Court acknowledges that the State is free to phase in its standards of profic iency. 
When evaluating the percentages of students reaching proficiency at the various 
standards. however. the number and percentage of questions students need to answer 
correctly in order to meet the standards are low, particularly at the Level II phase-in 
standards. For example, as shown below. for the Algebra I and Biology Level II phase-in 
I standard. students need only answer 20 out of 54 questions corre1.:tly. or 37%. 

Phase· Final Final 
In 1, Lvl 2 level Ill 
lvl 2 

Test Items Raw % Raw % Raw % 
Tested Score Correct Score Correct Score COfrect 

Eng I Read 56 30 54% 36 64% 46 82% 

Eng II Read 56 27 48% 33 59% 45 80% 
Eng I Write 62 40 65% 45 73% 57 92% 

Eng II Write 62 38 61% 43 69% SS 89% 
Algebra I 54 20 37% 34 63% 42 78% 

Biology 54 20 37% 33 61% 45 83% 

U.S. History 68 28 41% 44 65% 55 81% 

(Excerpted Summary of Spring 2012 STAAR EOC Raw Score Performance Standards*. 
Ex. 44 at 9-10.) The fact that hundreds of thousands of economically disadvantaged 
students still have not passed all of the exams taken (even after multiple testing 
opportunities) is especially dismal given the relatively low number of questions students 
must answer correctly to .. pass .. any given subject. (See supra FOF 303 - FOF 308.) 

As the State acknowledges, the STAAR exams are used to measure college readiness and 
mastery of the T EKS curriculum. (See supra Part I.B.3.b (FOF 93. et seq.); see also Ex. 
44 at 9-10.) Accordingly, a review of performance data and achievement gaps under the 
final Level 11 and Level I I I standards is also in order. 

The performance of economically disadvantaged students is even bkaker when judging 
against the Level II final standard. which is higher than the Level II phase-in standard . 
(See supra FOF 96 for a discussion of the final versus phase-in standards.) On all of the 
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H>F 314. 

FOi· 315. 

I '.OC exams tested in the Spring of 20 I 3 for graduation purposes. onl) 13% of 
economically disadvantaged students achievcJ the Level II final standard compared to 
36% of non-economical I) disadvantaged students. a gap of 23 percentage points. (Ex. 
6536atl4.J 

Bclov. is a summar) of the percentage <>f students failin~ ro mcer the 1.evcl II final 
standard for economically disadvantaged and non-economically disadvantaged students 
oy test for the Spring of 2013: 

" of Students 

STAAR EOC Test Partldpants AchleWls: 
5cortn& Below 
Level II Final 

"-<:ornmended 

Stancbwd 
EnR. I ReadinR Econ. DisadvantaRed• 70% 
Enit. I ReadinR Non-econ. Disadvantaged• 39% 
Eng. 1 wrfti.,. Econ.~ .;.., ' 

.. 
82" 

Emr. I Wrltina ~. Dlsaetvantarecf• . 54" 
Biology Econ. Disadvantaged• 67% 
BioloRv Non-econ. Disadvanta11:ed • 37% 
AIRebra I Econ. DisadvantaRed• 75% 
AIRebra I Non-econ. Disadvanta11:ed"' 50% 
Enit. II ReadinR Econ. DisadvantaRed• 49% 
En2. II Readiniz Non-econ. Oisadvanta2ed• 23% 
EnR. 11 Writ!,. Econ. - · e C. • • ~ 

82" 
Erur. II Writlna NorHlic:On:: '~ .. •. ... . ... - . 

58" 
World History (Proxy) Econ. Disadvantaged• 77% 

World History (Proxy) Non-econ. Disadvantaged• 52% 

All Tests Taken. Econ. Disadvantaged - Graduation Tests Only" 87% 

All Tests Taken. Non-econ. Disadvantaged - Graduation Tests Only" 64% 

(/d.) 

The stark achievement gaps bct\.\.cen economically disadvantaged and non-economically 
disadvantaged students are also ohscrvcd at the higher I.eve! 111 standard. which the 
Court finds most reflective of college readiness. (Id.: see also supra FOF 108) In the 
Spring :w 13 administration. only 4% of economically disadvantaged students passed 
English I Reading and only 1% passed English Writing at Level Ill. (Ex. 4'.!59 at 110. 
I 12.) On the other hand. non-economically disadvantaged students passed thc:sc subjects 
at rates at least four times higher at I.eve! 111. (Id.) On Algebra I. only 8% of 
economical ly disadvantaged students passed. compared to ~6% of non-economically 
disadvantaged students. (Id. at I 04.) 
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FOF > 16. 

FOF 317. 

Similar performance gaps exist on the ST /\AR 3-8 exams. and the second year 
administration of the ST/\AR exams did not produce significant progn:ss closing those 
gaps. as shown in the chan hclm-v. 

+ 

Figuu A-8. Comparison of2012 and 2013 STAAR R~sults frm'I Spring First Administratioo Only; 
Percent Passing by Ecooanically Disad\-anuged Status 

ST~Taa-· 
. 

i-...aadlpuillt ,.,.....i.-n . I• 
Fint AdminiJttation Only -Spring .:!O 1.:! and Sprmg Spring .:!OJ.:! Spang 2013 Diff'amce 
:013 
Grades 3 - S Reading Econ. Disadn.nu~d· 6-... 66% -1 

Grades 3 - S Ruding::-;on- Econ. Disach-.uuaged* ss~ .. 88% 0 
Grades 3 - 8 '.\la thematics Econ. Disadvan1aged• 63° .. 6.:!!'ll -1 

Grades 3 - 8 '.l.lathmiatics:"on- Econ Disa~·anraged• 83°i. 83!-. 0 

Grades~ and 7 Wming Econ. Disa~·antaged• 63!-. 61 ~. -2 

Grades J and :- Writing '.'Jon- Econ Disa~·anu~d* uo. S3% -1 

Grades 5 and8 Science Econ- Disacf\-antaged• 6.:!•-. 65% -3 
Gradu S andS Scimce ~on. Econ. Disa~·anraged* 85!i 86!'D -1 

Grade 8 Social Studies Econ. Disa~·antaged• J8''o S.:!•-;. -J 

Gtade 8 Social Studies ~on. Econ Disa~·antaged• 75• .. ; g•i, -3 
.ilg•bral Econ D1sachantagul' -.:..,. 

- 0 71 ' 'o -1 

,i/g1bra 1 .Yon-Econ. D1;aerranrag1d· SS!·o 84°'0 -1 

English l R1adi11g Econ Di;ach·anrag•d,. 56!o 59% -3 
English J R1ad111g .\'on-Econ Dlsad\amag1d" 

81 ~·· 83!-o -2 
English/ rr·mmg Econ. Duach·anrag1d' Jl~·o Jl~·o 0 
English l ff"riring .\'on-Econ. Disad\antagsd' :-o~ .. 70~'0 0 
810/ogy Econ Dzsad\an:agtJd' 81~• 83~· -2 
Biology.Yon-Econ. Dl:.ad\anragsd· 93~o 9.£% -1 

n·o,./d ~ovaphy Econ Di:.a~antag(/d' -~o . - .. -,o 
· - I> 

0 
rr·orld Geo~apJry .\'on-Econ. Dt:sad-. fl11taged ' 90~. 90~ .. 0 
•source· Tew EducaDoG A~ - Pearson Texas Assessmau Maaganmt S!>"llm. Fint Adm&1nn11cc Oaly, Stalr9.~ 
Spnng .:!013 STA.-\R Results. Au!UJ1 ::'Ol 3 Does net cdude .. above !fade-lt'\·d lrSten .. Does DOI m~ studmts let!D.! v.-nh 
ST AAR-L. 1'.!odlfled or Altematr \~IOIU 
"Ftt11 ~ ~ g.rack studmts onJ:.· MCA aalysu of~ TEA Ctltlfidmt\41 studmt-Ie-.·d :'OJ:' :md ::'Oi3 rim file \-U Llll!.ibOa 
Oiscot·ery. o~ DOI mdude ··;abo\·e !J3de-lt'\·d tetffl ... o~ DOI mdude studmlll test~ u:nh STA.-\R-L, ~!odified or Altm!a 
\'t!HIOl15 

(Ex. 661 R at 26.) 

AEISff APR college-ready indicators. College-Ready Ciraduate rates (as reported by 
TE/\ and discussed pre\. iously in FOF 165 above) for economically disadvantaged 
students also remain 10\v. For the Class of 201 2. only 44% of economically 
disadvantagc<l eleventh gradt:rs reachl.!d Lhe College-Ready Graduates standard in both 
Ti\KS subjects (Engli sh Language Arts and Mathematics). At the same time. 57% of all 
students met the standard in grade elevt:n in both subjects. (Ex. 4258 at 11.) For the 
Class of 2011. the gap between the economically disad\'antagcd and .. all students .. groups 
\\as similar. (/</.) 
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H>F 318. 

FOF 319. 

FOF 320. 

FOF J2 I. 

FOF 322. 

The al l-student group includes hnth economicall) disadvantaged and £L L s tudents: 
therefore. the performance gaps between the .. non-economically disadvantaged students .. 
and .. economically disadvantaged students:· or between .. non-ELL students" and ··ELL 
students .. would be much larger than these findings demonstrate using data from the .. all 
students .. group. 

Economically disadvantaged students forl.!d just as poorly on other student performance 
measures. In 2012. only one out of ever) six ( 16. I%) economical ly disadvantaged 
studen ts tested undt:r the AP/I B program. and of those students tested. only one out of 
three (33%) achieved the college-ready criterion established by TEA. (Id.) Stated 
another \\ay. approximately 5% of al I economically disadvantaged students \\en: 
identified as ··college ready .. under the APl lB indicator. This compares to 21.9'% of all 
students '"'ho tested under the APl lB program and 50.8% of all students reaching the 
college-ready kvel on those exams. (Id.) 

For the Class ,)f 2012. only 55.9% of economically disadvantaged students took the SAT 
or ACT wllcge e;:ntrance exams. compared to 66.9% of all students. (Id.) Of those 
teskd. 9.2% of economically disadvantaged s tudents met the college-ready criterion set 
by TEA. compared to 24.9% of all students tested. (Id) The State's assertion that SAT 
and ACT scores arc expected to drop because more minority and lo\.\o-income students arc 
testing under these t.:xams is irrelevant to the question of whether all students are 
accessing a general diffusion of km)\vledge as mandated by the constitution. 

(b) TAKS 

TAKS met standard. T he "all tests .. indicator in the State's AEIS reports reflects ho" 
students arc performing in all subjects tested on TAKS at each grade level. (See, e.g .. Ex. 
3~07. Sa laLar Dep .. at 100.) As noted above. TAl\.S has been phased out and replaced by 
STA./\R. Nevertheless. the final years· results on TAKS do not show a system in which 
economically disadvantaged students have .. lopped out .. or even made significant forward 
progress: rather. it evidences stagnant scores reflecting the unmet educational needs of 
the economically disadvantaged population. 

B) 2011. the overall performance of economically disadvantaged students remained 
dismal. with one out of every three students failing to achieve the IO\\ ··met standard .. on 
all TAl\.S tests taken. Between 2009 and 2011. the achievement gaps between 
economically disadvantaged and non-economically disadvantaged students remained 
substantial. at eighteen percentage points. 
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r:or J2J. 

H>F 324. 

TAKS- All Tests 2009 :w11 
Taken- Met Standard 

Non-Econ Disad. 82% 86% 

l:wn Di sad. 63% 68% 

Gap 19% 18% 

(SC'e Ex. 632::!. Moak Report. at 23.) 

l'.ven alter eight years of teaching to the T/\KS 11:sts. the achicwmcnt gap closed only six 
percentage points - an average of less than 1% per year. (/d) After ten years of testing 
under rA KS. economically disa<.h antagcd students still passed at significantly lower 
percentages than the ir peers. For example. as shown in this chart in 2012. 54% of 
cconomically disadvantaged I 0th graders passed all tests taken c<.1mparcd to 75% of thcir 
no1H~conomicall) disadvantaged peers - a 20-point diffcrcncc. 

Figure 23 . Percentage of IO'" and 11 '" Grade Students Reaching the Passing and Commended Standards 
2011 and 2012 for All TAKS Tests TaJ..en 

GradelO Gradell 
2011 2012 2111 2012 

2811 2012 Com- Com- 2011 2812 Coa- Com-
AU Tats Takea Pua Pau mellded. metldecl Pau Pua. metMled meaded 
All S1111.h:nb (,50,., ti.i•. 6°,o 1•·. g4• .• R6°o 111° .. 1>0 o I 
l · co1101111G11l~ 5-l"u 5-l0 u 1" - " 

'0 

' " 77•. iw•. .i•. flOo ! 
I )1'ad1 anla!.!<:d I 

:-,i,,, l · n111on11call~ 7t-•. 7,1'uo t.p,, 11•. '11° o 9:!0 o I 5°n 19° .. ! 
D1,;uh Wllal!\Cd i 
\iar I ~~ P~ --~l P.~~ ._..?...P..!.'-· !! llh l.l p1s I~ PIS. 11 Ill~ I:; 01, i 

(h .. . 6322. Moak Report. at 22.) 

Simi lar!). this chart that in 2012. there is a 19-point gap bct\\ccn cconomicall~ 
disadvantaged students \\.ho passed math and non-economically disadvantaged students 
vd)n reached the same le ' cl on the 9th Grade TAKS. 
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H>F 325. 

FOF :\26. 

Figure 38. Comparison of 2011 9'" (iradc T/\KS Result~ to 2012 9'" Grade STAA R EOC Test Result~. h) 

Student Economically Disadvantaged Status 

Student Group 

20 II 9" Grade 
TAKSMllh 

Proficiency Level 

2012 'I" Grade STAAJl Alpln 
I EOC Proficiency for l.cYel 

Two at 1'1--llfLc\'CI I 
Sllndard 

2012 tr Grade STAAJl 
Algdn I EOC l'Yoficiency ror 

l.cYel Two ll Fiml 
Rococmncndcd SUndlrd 

7 ~·> u 

2012 er Gnde ST AAJl 6nslisb 2012 <r Grldc ST MR 
Reeding 201 t ~ Gnde I ReldiD& EOC Proficiency for Enalisb I it.dine EOC 

Proficiency T AKS Rcadina level Two ll ~ID Level 1 Proficiency f« l.cYel Two at 
.,___._ s1_uden_ 1_G_roup.....:. _ _ .,.__ __ 1..evc_ 1 ___ Pro_ fi_ic_iency......::.._Lev_ e_1 ---+-----Stlndud _ _ ____ _ F_in_al_~ ___ . __ . __ Standard ____ _ 

·\ II "\u14.k nh P.1,~d K<J1.,-. 6X'' " J n° o 
t------+------- --i----- ---------···- - --·----~-·---· - ---- ·--·-

f.- • l·J tl ... ·J 11
4

(1 ;~ :
1

~:.:_---~---·--~--.. ---··----:.~. 
'l'Olh 'llll\ .llh P.t\'\l."J s .J<' ii 5-t•"u \ ~· · n 

D1-..u.h.1nt~•l! 1..·J ~1u1..k.·nh 1·.iik·J 1() .. ,. JJ'!Q <•?"," 
1 l 'Ot1Ul11 1\\IH-, 1 •;1~'<\:~t •).1oi' ~nu u t-.1 '' •~ 
l )J•·o t(h.1nl:l~1."t.i 'lu<l~nt\ --· .... !.~.~~~ ._ __ ··-- ___ -· t,•• (I, l~n 1~f• 
Source ~H ',\ anal ~ ''' 11f ~O 11 I ,.\J.:S Jata from rt 1\ \talc\\ 1llc 'um mar~ Report 21)! ~ S' l :\ t'\ R from 'If :\ ContiJcn11al S1uJ;n1 

(I-:.\. 6322. \foak Report. at 33: .\°('('also. ('.g .. Ex. -L!32 at 7-8 (shlm ing a 24-point gap 
ht:twcen economically disadvantaged students and all students in La Feria ISO): 
RR 18:66-70: Ex. 423 7 at 12- 14 (showing a 20-point gap bct\\ ecn TAKS college read} 
l.!conomica ll) disadvantaged students in Edgev.ood ISO and all students statewide ): 
RR:-!2: 13 1-34. l 

Th1.: ~c gaps between economical l} disadvantaged and non-economically disadvantaged 
students remain considerable and generally did not decl ine Oh~r the last three years of 
TJ\ KS testing. (See grnc:m/~\ ' Ex. 20.) By the last full year of TA KS implementation. an 
eighteen-point gap remained bl.!t\.\·een economically disadvantaged and non-economical l} 
disadvantaged students' TAKS passing rates across all tests for grades thn:e through 
ckvcn. (Sec F.x . 6322. Moak Report. at 22.) 

T AKS commended standard. The results at the TA KS rnmmended kve l were e\.en 
,,.·orse. The gap hetwcen economically disadvantaged and non-economically 
disadvantaged students on all tests for all grades nearl} tripled from five percentage 
points in 2003 to thirteen points in '.!O 12. 
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FOF 3'27. 

1·0 1: 32X. 

FOF .1 29. 

All T~sU\Takell . 200J lOl5 .2007 - . ' "2009 2011 . .. 
All StudcnL.; • 

<;" IO"o I"'" I 6° o 16°0 
Commc1akd 

- () - 0 

f· l·onomicall) )U . .... 70 I 

9°0 l!>°o ' Di!>aJ, antagcJ - n • CJ • n ; j 

!"on-I (onomicall) 711 I :'"o IX" .. I ., •o 2~0., 
l>i:-aJ, anlagcJ Cl -·' 0 

j 

(j;ip 5 points . I 0 ouints 11 r>oints I ..J 11<1int.; 1.i noinL' 

tl'.x . 6322 at 23.) 

1-: i.:onomicall~ JisaJvantagcJ students continucd to lag behind non-economicalh 
di saJ-.antagcJ stuc..lcnts on the Spring 2013 TAKS (irade 11 bit Exam in all subjects. 
part ic ularl::. at the commended le\ cl. (Se~· 20 IJ TA KS Summary Report. Group 
Perfonnance. ( irade I I. at 2. avai lablc al hup:.'/\\ W\\ .lca.state.tx.us/studcnt.assessmcnt 
/rnkstrpllsum.\r 13.) 

2013 Subject Tested % ED Students % Non-ED 

Commended Students 
Commended 

English Language Arts 16 33 
i 

Mathematics 16 34 

.... 
Science 12 29 

j 

I ... 

(Id. ) 

(c) Retention 

Ei.:111wmicall::. disadvantaged students also continued lo be retained in their grade levd 
(i.<' . . held back a grade) at higher ratt:s than non-economicall )- disadvantagcd students 
according to the latest data rcportcd by the TEA. (Ex. 4268 at 28-35.) This \\as trut: for 
all graJt: lc-.cls. K-12. (/ti.) For the 2011-12 s<.:huol ::.car. in secondary schools. 
economical!~ disadvantaged students were retai ned at even hi gher rates. with 6.2%> of 
cconomica ll) disadvantaged students retained in grades 7-12 - more than twice the rnte 
~i r non-economical I) disadvanlagcd students. (Id.) 

(d) Drop-out and ~raduation rates 

Dropout data. FM students in the Class or 20 I::! cohort. ovt:r a fou r-) car period. nearly 
one out of twelve economically disadvantaged students (7.8% ) dropped out of school and 
nearly onc out of six ( 15%) foiled to graduate v.ithin four years. (Ex. 4258 at 10.) The 
graduation and dropout gaps hetwccn cwnomi<.:ally disadvantaged students and all 
students sli ghtly inc.rrn.'t'd from the Class of 20 I I. Ud.) 
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FOF 330. In sum. economically disadvantaged students struggle to achieve academically, as evident 
from several measures noted above. The outcomes are only worsening as the State has 
raised the rigor of the standards but has not provided schools with the resources needed to 
educate those students. Not surprising, similar low achievement results among 
economically disadvantaged students across the same academic indicia are found in each 
of the plaintiff school districts. (See generally infra Part l.C.7 (FOF 680. et seq.); see 
also. e.g. Ex. 20254 (Edgewood ISD); Ex. 4326 (La Feria ISO); Ex. 43 16 (San Benito 
CISD); Ex. 4302 (McAllen ISD); Ex. 5708 (Calhoun County ISD); Ex. 6561 (Abilene 
ISO); Ex. 6567 (Amarillo ISO); Ex. 6582 (Humble ISO); Ex. 6570 (Austin ISO).) 

FOF 331. Critically. the record reflects that achievement gaps as identified above are not 
insurmountable and that the situation can be improved with sound. effective educational 
programs. (Ex. 4243 at 6; see also infra Part l.C.2.c (FOF 379. et seq.).) 

b. The growing population of ELL students faces unique 
educational challenges. 

FOF 332. ELL students, also identified as students of limited English proficiency or LEP. are 
defined as ··a student whose primary language is other than English and whose English 
language skills are such that the student has difficulty performing ordinary classwork in 
English ... Tr:x. Eouc. CODE§ 29.052. In the 2012-13 school year, more than one out of 
every six Texas public school children was identified as an ELL student, comprising 
863,974 total students. (Ex. 4258.) 

i. ELL students face myriad obstacles to educational 
attainment that are distinct from poverty-related 
educational needs. 

FOF 333. Children from homes where English is not spoken well are more likely to be of lower 
socio-economic status than children in the general population. (RR 14: 126-27 
(referencing Ex. 4231 at4); Ex. 1104. Izquierdo Report. at 3.) Thus, these students suffer 
from many of the obstacles cited above. (Sec supra Part l.C.2.a.i (FOF 277. et seq.).) 

FOF 334. Although many ELL students have povt!rty-related needs, their language-related 
educational needs pose additional unique challenges. (RR34: 173; RR 17: 152.) El .L 
students may have basic interpersonal communication skills. but they may not have those 
skills in the English language. and they lack the cognitive academic language that 1s 
needed for school readiness. (RR24:116-17.) 

FOF 335. The challenges ELL students face in Texas public schools. and in tum the school districts 
that educate them, cannot be overstated. 

FOF 336. Schools oft.en have to help ELL students through anxiety issues resulting from the lack of 
self-assurance when learning around other students who possess the language skills tht!y 
lack. (Id.) For example. when they arrive at school. ELL students often are afraid to 
raise tht!ir hand and ask questions in larger group settings. (RR22: 156.) 
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FOF 337. ELLs come to school with a wide range of characteri stics and abil ities related to thei r 
proficiency in English and their native language and related to their general educational 
background and content knowledge. Some ELL students were born in the United States. 
others are immigrants who have been in the United States for several years. and others 
have just arrived in the country. (RRl5:169-71.) ELL students who arrive in the United 
States with limited literacy in their native language and an interrupted school experience 
need much higher lt!vels of support than those who possess strong native-language 
literacy skills. (RR 14: 127 (referencing Ex. 4230 at 7).) 

FOF 338. Parents of ELL children not only often have low educational backgrounds tied to their 
economic status, but they also tend to have language barriers themselves. (RR4:86.) 
Parents of F.LL children often do not feel as though they belong in the schools, further 
increasing the educational challenges for school district personnel in educating their 
children. (Id.) 

FOF 339. Some schools have experienced a significant influx of refugee students. These students -
who are otien ELLs - typically have no formal schooling and have experienced severe 
emotional and psychological trauma. which provides a barrier to education if it is not 
addressed. (RR 19:42-45; Ex. 6343. Schroder Dep .. at 14. 117-18.) Abilene ISD. for 
example. serves over 300 refugee students from Africa who speak thirty-five different 
languages. (RR 19:42.) Amari llo ISD enrolls students from Vietnam. Burma. and 
Somalia. many of whom are not literate in their native languages. (RR22: 120-23.) The 
refugee students often need help in understanding the American public school system and 
simple cu ltural norms such as appropriate hygiene, dress. and language. (RR 19:43: 
RR22:122-23.) Dr. H.D. Chambers. the Alief ISD Superintendent, testified that certain 
refugees from war-torn countries come to class not knowing how to sit at a desk or hold a 
pencil. (RR8:98-99.) 

FOF 340. Despite these added challenges. ELL students are expected to meet the same college and 
career-readiness standards as non-ELLs. (Ex. 11 04. Izquierdo Report. at 15-16.) 

FOF 341. Yel. as discussed in more detail below, the resources made avai lable by the Stale for ELL 
students fall far short of the additional costs incurred by school districts in order to 

provide reasonable opportunities for all ELL students to achieve the state standards and 
achieve their full potential. (RRl8:9-13, 47-48; RR22:145: Ex. 4224-S. Cervantes Dep .. 
at 198; RR4:89-9 I : Ex. 4000. Cortez Report. at 33; RR8: I 01-04. 130-31: Ex. 3207. 
Salazar Dep., at 33-34, 38-39. 44-45, 57-58. 84-85. 103-04, 110-11: Ex. 4224-P. 
Kincannon Dep .. at 20-2 1; Ex. 4224-G. Wallis Dep .. at 73. 87-89; see also infra Part 
1.C.2.d.iii (FOF 480. et seq.).) 

FOF 342. The rigor. depth and level of cognitive complexity of the new STAAR assessments 
present a challenge for students of all backgrounds, but especially for ELL students. 
(RR 14: 142 (referencing Ex. 4231 at 23); Ex. l l 04. Izqu ierdo Report. at 3.) 

FOF 343. ELL students in the upper-elementary and middle school grades often face lhe challenge 
of learning core content with specialized vocabu lary and basic English at the same time. 
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(RR 14: 145-48; Ex. 1104. Izquierdo Report. at 23.) F.l.L students who have been 
receiving services for over five years. also called long-term ELLs. are at great risk of 
dropping out and require intensive levels of attention. (RR 14:25-26.) 

FOF 344. Like economically disadvantaged students. these:: sludents are capable of performing far 
better, but they, too, lack the necessary quality programs and interventions to help them 
achieve their full potential and to meet the State·s standards. As shown below. the 
performance or ELL students is far below acceptable levels and demonstrates the failure 
of the school finance system to enable school districts to provide the opportunities ELL 
students need to acquire English proficiency and the essential knowledge and skills set 
forth in the State's curriculum. 

ii. The growing ELL population and the increasing 
diversity of home languages spoken has magnified the 
challenges facing school districts. 

FOF 345. The population of ELL students in Texas public schools continues to rise. (Set1 supra 
FOF 15 - FOF 16.) The 863,974 ELL students in 2012-13 represented an increase of 
over 25.000 students from the prior year alone. (Compare Ex. 4258 with Ex. I 1213 at 2.) 
Looking back just ten years to the 2002-03 school year. Texas schools have experienced 
an increase of over 230,000 ELL students. (See Ex. I 087 at 6 (noting 630. 148 ELL 
students).) 

FOF 346. While the majority of ELL students (90%) speak Spanish as their native language. over 
120 other languages are spoken in Texas public schools. (Ex. 1104, Izquierdo Report. at 
5.) The increasing numbers of ELL students. coupled with the expanding number of 
native languages spoken by the students. brings even greater challenges for school 
districts. (RR4:225.) 

FOF 347. School districLs across Texas have experienced growth in their ELL populations and an 
increase in the number of languages spoken by these students. Today. one in every four 
students in Richardson ISD is identified as an ELL student. (RR4:224-25.) Since 2002-
03. Austin ISD has experienced a growth of 8.000 ELL students, and its ELL population 
currently speaks sixty-four different languages. (RR 19: 145-48.) In some parts of Texas. 
close to one hundred languages are spoken in a single district. For example. in the Dallas 
area. ninety-three languages and dialects are spoken in Richardson ISD. (RR4:212.) In 
the Houston area. Alief ISD"s ELL students speak eighty-two different languages. 
(RR8:96.) In west Texas. Abilene serves ELL students speaking thirty-five languages. 
(RR 19:41-42.) In the panhandle. Amarillo ISD. s ELL students speak over forty different 
languages. (RR22:121.) 

FOF 348. The increasing diversity of the ELL population requires additional programming and 
resources. (See RR 19: 148.) For example. districts are required to provide each of these 
students with certain services in their home language. (See infi·a Part l.C.2.d.iii(a) (FOF 
480. et seq.).) TEA. however. dues not provide districts with TAKS or STAAR-based 
resources in the multitude of languages spoken by the state"s students. (RRl9:42-45.) 
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iii. Substantial aod persistent performance gaps and low 
overall academic performance demonstrate that ELL 
students are not acquiring a general diffusion of 
knowledge. 

(a) TELPAS 

FOF 349. ELL student performance is measured based on students· academic content knowledge 
(in the same manner as non-ELL students. through measures such as STAAR 
assessments) and on their English proficiency. Texas has adopted the Texas English 
Language Proficiency Assessment System ( .. TELPAS .. ) to measure the English 
proficiency of its ELL students. (Ex. 1 l 04. Izquierdo Report. at 13-14.) TEL PAS scores 
are reported at "'beginning:· ·'intermediate:· .. ad vanced .. and .. advanced high .. levels of 
proficiency. The State's expectation is that ELL students will advance at lease one level 
for each year of bilingual or ESL instruction. (Id. at 13; RR35 : I 05-06.) Only at the 
advanced high level are students presumed 10 be able to pass T AKS standards. although 
advanced high leve l students may still need additional interventions to pass TAKS. (Ex. 
4054 at 28; Ex. 4224-T, Givens Dcp .. at 148-50.) 

FOF 350. Although the State had aligned the proficiency levels on the TELPAS with the old .. met 
standard .. on TAKS. the State has not aligned the TELPAS leve ls with the new. higher 
STAAR standards. (RR35:87-89; Ex. 4224-T. Givens Dep .. at 142.) Therefore, unlike in 
years past. the State has no method to determine how ELL students may perform on the 
STAAR based on their performance on the TELPAS. (Id.) 

FOF 351. TELPAS results are reported by the number of years ELL students at each grade have 
been in U.S. schools, beginning with year-one .. immigrants .. up to ELL students who 
have been in U.S . schools for six or more years. (Ex. 4180 at 27, 29.) The use of the 
term .. immigrants .. in the TELPAS report, however. is misleading because TEA does not 
collect data on the immigration status of students. (RR35:69-7 I.) Furthermore. TEA 
does not include the grade ·'kindergarten .. or ··pre-K·· under its calculations of years in 
U.S. schools. (Id. at 89-9 l .) For example. first grade students reported as being in their 
first or second semester in U.S. schools may very well be in their second or third or even 
fourth year in U.S. schools because TEA did not count kindergarten or pre-K. (Id.) 
Conse4uently. the TELPAS reports likely undercount students in each category identi fied 
by the number of years in U.S. schools. (Id.) 

FOF 352. TELPAS measures the English proficiency of .. current ELLs ... i.e .. students who are in 
the process of becoming proficient in English with the expectation that they will attain 
English proficiency within four to five years. However, the TELPAS results show that a 
significant number of ELL students are not making progress in learning English. For 
grades three thro ugh twelve. 34% of ELL students in grades three through twelve 
(approximately 134.000 students) failed to progress even one level in learning Engl ish 
during 2012-13. (Id.) The rates of failure to progress were highest at the high school 
level where 33-41 % of ELL students did not progress even one level in English during 
the year. (Id. at 20. 22. 24. 26.) 
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FOF 353. Significant and growing numbers of ELL students are "long-term ELLs." or are still 
classified as ELL after six or more years in U.S. schools. (l:::x. 11010. Ayala Report. at 
29.) In 2012. 126.375 ELL students in grades three through twelve had been in U.S. 
schools for six or more years. (Ex. 4189. at 30.) By the following year, that number had 
increased to 13 7.918. (Ex. 4262.) These long-term ELL students constituted nearly one 
out of every three (31 %) EL Ls in grades three through twelve. (Id.) 

FOF 354. According to 2012 TELPAS data. progress in learning English lags for these long-term 
ELLs: 36% in grades three through twelve failed to progress even one level in their 
English proficiency. with over 40% in grades ten through twelve showing no progress. 
(Ex. 4180 at 22. 24. 26. 30.) In 2013. that percentage rose to 41 % making no progress. 
(Ex. 4262.) 

FOF 355. While it may be expected that students who are identified as ··current ELLs" will not 
perform as well as other former ELL students who mastered English and exited the 
bilingual/ESL program, the high number of students who are not making progress in 
learning English. who are not achieving the advanced high level needed to pass even the 
less challenging TAKS met standard. and who are still in the bilingual/ESL program after 
six or more years, all tell a story of an unsuitable system that is producing insufficient 
results. (See genera!Zv Ex. 4180.) 

FOF 356. ELL students are also struggling to attain the advanced high level, which would indicate 
likely success on the TAKS tests. According to the Spring 2012 TELPAS Statewide 
Summary Report for all ELL students in grades three through twelve. nearly one-half 
(49%) failed to reach the advanced high level of English proficiency. (Ex. 4180 at 30.) 
That percentage was virtually the same the following year at 47%. (Ex. 4262.) 

FOF 357. According to the Spring 2012 TELPAS Statewide Summary Report. between 65-73% of 
ELL students in grades nine through twelve were not at the advanced high level of 
proficiency in writing. an area of particular concern given the new STAAR tests · 
emphasis on writing at the secondary level. (id. at 19. 21. 23, 29.) There was no 
improvement during the Spring 2013 administration. where between 64-72% of ELL 
students in grades nine through twelve were not at the advanced high level of proficiency 
in writing at the secondary level. (Ex. 4262.) 

FOF 358. These results are not attributable to a .. new immigrant'· population weighing down the 
scores. First, as mentioned previously. T EA does not collect information on the 
immigration status of students and therefore. TEA has no valid basis to conclude that 
poor ELL student perfonnance is attributable to the influx of new immigrants. Even if 
one was to assume that students identified on the TELPAS as entering their first or 
second semester in grades three through twelve were "new immigrants." only a small 
percentage of ELL students would be considered "new immigrants:· In 2012. for 
example. only 18.445. or 4%. of the 422.302 ELL students in grades three through twelve 
who were assessed in Listening on TELPAS were reported as new immigrants in their 
first or second semester in U.S. schools. (Ex. 4180 at 19. 21. 23. 25. 29.) The 
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FOi· 359. 

H>F .\60. 

FOF 361. 

percentage nf .. nc\\ immigrant .. El.Ls identified in the 2013 TELPAS \\.as -t.5%. (b:. 
4262.) 

/\s <.lc:tailc:d further beh)\v. El .I . students arc not progressing in their English prolicicnc). 
not because or a lack of dfort or hccause the obstacles arc insurmountable. but largely 
because of th<: lack of resources necessary to provide essential. qua lity language 
program~ and services. These basic resources include the lack of ccrlifo.:d and trained 
hi lingual teachers. quality prekindergarten programs. extended day and tutorial programs. 
summer school programs. honks and materials. smaller class sizes. and smaller learning 
<.:ommunitics needed to help students hecomc proficient in English. (5l'e if(/i·a Part 
l.C.2.c (FOF 379. et sc<f. }.) 

(h) ST AAR and colle~c readiness 

It is und isputed that. given the appropriate resources and opportunities in the dassroom. 
U .I. student performance can improve signi licantly and 1he achievement gaps bet~ecn 
1:1. 1. and non-E l.I . can substantial!) close. (See. e.g .. RRJ8:55. RR22:148-49. 
RR 15: 168-169.) I lowe,·cr. the results or ELL students on the ST/\AR and other collcgc­
n.:ad: indicators. like the T ITPAS results. reflect a system grossly undcrserving EU. 
students. tkpriving them or the oppnrtunit: to achieve their full potential and meet the 
state standards. 

STA AR. On the Spring 2013 STAI\ R English Reading assessment. ELL students failed 
to achie\c satisfacto1") scores at far greater rates than their non-E LL peers. with one out 
of e\cr: three thi rd-grade El.I. students failing to reach the lm'vcr Level I I phase-in 
standard and nearly four out of c\'Cry five ninth-grade El.I. students failing to achieve the 
same standard on lhe English cnd-lir-<.:tiurse exams. 

% Ell UNSATISFACTORY ENGLISH READING STAAR M ay 2013 
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FOF 362. On the Spring 2013 STAAR EOC assessments required for graduation, current ELLs 
continued to lag far behind non-ELL students. As noted in the chart immediately above. 
only 17% of ELL students met the satisfactory standard on the English I Reading EOC 
exam. Statewide. Ells and non-ELLs failed to reach the lower Level II phase-in 
standard at the following rates: 

2013 EOC % ELL Students % Non-ELL Students 
Unsatisfactory Unsatisfactory 

English I Writing 91% 48% 

Algebra I 49% 20% 

Biology 45% 12% 

(Ex.4259at 107.110.and 112.) 

FOF 363. Results on the Spring 2012 STAAR exams were similar. although ELL results were even 
worse in 2013. (Compare id. v.:itlt RRI4:29-30 (referencing F:x. 4230 at 8): Ex 1085. 
Pompa Report. at 3.) 

2012 EOC % ELL Students % Non-ELL Students 
Unsatisfactory Unsatisfactory 

English I Reading 82% 28% 

English I Writing 92% 41% 

Algebra I 40% 16% 

Biology 42% 11% 

(Ex. 4114 at I : Ex. 4115 at I ; Ex. 4131 at I, 3; Ex.4133 at I.) 

FOF 364. Although the State debated whether ELL students may be expected to perform as well as 
non-ELL students. Susie Coultress. the TEA State Director for Bilingual/ESL. Title 111 
and Migrant Education. testified that the performance of ELL students on the 2012 
STAAR exam was ··dismal'' and much lower than what it should be. (RR34: 185-86; Ex. 
4233-B. Coultress Oep .. at 178.) 
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FOF 365. For ELL students who were eligible to take the 2013 STAAR-L assessments (which are 
computer-based linguistically accommodated alternatives to the STAAR assessment 
taken by some ELL students) in Biology and Algebra I. the results were even worse and 
did not improve from the 2012 ST AAR-L assessments. 

STAAR EOC % ELL Students Yo ELL Students 
Unsatisfactory Unsatisfactory (2012) 
(20 IJ) 

Algebra I 61% 54% 

Biology 60% 60% 

(Ex. 4259 at 125. 128: Ex. 4 I 32 at I: Ex. 4134 at 1-3.) 

FOF 366. A ll of these STAAR passing rates are for the current lower ··phase in .. standard. This 
standard wi ll be raised in the next couple of years. (Ex. I 085. Pompa Report, at 3: Cx. 
4132 at I. 3: Ex. 4 134 at 1-3.) 

FOF 367. AEIS college-ready indicators. ELL students also showed significant. chronic gaps on 
various AEIS indicators. In 20 I 0- 11. .. all students .. were more than twice as like ly 
(30.3%) to complete advanced cou rse/dual enrollment classes compared to ELL students 
( 14.1%). Although 24% of all students in 20 11 were tested in the AP/IB program. there 
were so few ELL students that the state report indicated .. n/a"' for ELL students. For the 
Class of 20 11 . approximare ly one our of every six ELL students was identified as a 
.. College-Ready Graduate" using the TAKS-performance standard, compared to 52% of 
a ll students. (Ex. 4258 at 11.) 

FOF 368. In most of the Plaintiff districts, fewer than I% of ELL students in the Class of 20 I 0 were 
considered College-Ready Graduates in both Engl ish Language Arts and Mathematics. 
(See. e.g.. RR22:132 (Edgewood ISO); Ex. 512. at Sec. I. p. 10 (Los Fresnos ISO): Ex. 
925-W. at Sec. I (Richardson ISO): Ex. 543. at Sec. L p. 10 (Abilene ISO).) Even in 
those PlaintifT districts where more than I% of ELL students were considered College­
Read)' Graduates in both subjects. ELL students fared quite poorly. with all students 
being between five to nearly ten times more likely than ELL students to graduate as 
College-Ready Graduates using the T AKS performance standard. (See. e.g. . Ex. 589 at 
Sec. I. p. 11 (McAllen ISO. I I% of ELL vs. 51 % of all students); Ex. 252. at Sec. I, p. I 0 
(Pflugerville ISO: 8% of ELL students vs. 55% of all students); Ex. 474. at Sec. I. p. 11 
(Humble ISD: I 0% of ELL students vs. 55% of all students): Ex. 667. at Sec. I. p. 11 
(Fort Bend ISO: 7% of ELL students vs. 65% of all students): Ex. 1723. at Sec. I. p. 11 
(Austin ISD. 7% of ELL students vs. 53% of all students).) 

114 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 133 of 383



342

(c) TAKS 

FOF 369. TAKS met standard. The outputs for the final two years of TAKS testing also 
demonstrated unacceptably low passage rates and large performance gaps. In 2011-12. 
on ly 24% of F.LL tenth graders and 41 % of ELL eleventh graders reached the T AKS met 
standard on all tests. (Ex. 11 213.) 

FOF 370. On the Spring 2013 TAKS Exit tests. ELL studems in both grades 11and1 2 struggled to 
achieve tht: minimum .. met standard .. on all tests taken. Consequently, thousands of ELL 
students in Texas face the prospect of not graduating. 

TAKS Exit Level % ELL Students Met Yo Non-ELL Students 
Al l-Tests (2013) Standard Met Standard 

Grade 11 44% 88% 

Grade 12 24% 41% 

(See 2013 TEA TAKS Summary Report ... Grade 11 Primary'· and .. Exit Level Retest -
Grade 12 (March 2013):· available at http://www.tea.state.tx.us/student.assessmt:nL 
/taks/rpt/sum/vr I J/.) 

FOF 371. TAKS commended standard. In 20 I 0-1 I, only 7% of ELL students at all grades tested 
passed all tests at the commended performance standard. compared to 16% of all students 
who passed the same commended standard. (Ex. I 085, Pompa Report. at 3: Ex. 20.) The 
following year fewer than I% of ELL tenth and eleventh grade students attained the 
commended level on All Tests taken. compared to I 0% of non-ELL students. (Ex. 
I 1213.) 

(d) Retention 

FOF 372. ELL students were also retained in their grades at much higher rates than non-ELI ,s. (Ex. 
I 085, Pompa Report. ar 3-4; Ex. 4268.) 

FOF 373. For the year 20 10-11. ELL students in grades 7-12 were retained at a rate 244% greater 
than non-ELL students. (RR 14:30-32 (referencing Ex. 4230 at 9); Ex. I 085. Pompa 
Report, at 3-4; Ex. 4268.) There has been little improvement in retention rates for ELL 
students since 2006-07. (Ex. 4152 at 41 .) 

(e) Dropouts and graduation rates 

FOP 374. Similarly. ELL students continue to drop out of school at significantly higher rates and 
graduate at much lower rates than non-ELL students. For the C lass of 2012. ELL 
students in bilingual or F.SL programs were more than three times as likely to drop out of 
school compared to the student population as a whole. (Ex. 4269 at 73.) ELL students 
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also graduated at far lower rates. with only 6 1.6% graduating in 201 2 compared to 87.7% 
for all students. (Id.) 

FOF 375. These data also show little lo no progress in closing the gaps between ELL students and 
the all-student category. Virtually all of the superintendents who testified in this case 
testified of similar difficulties in closing the achievement gaps between ELL and non­
ELL students. However. all unequi vocal ly agreed that ELL students can ac hieve on par 
with non-ELL students if prov ided the necessary resources and opportunities. (RR3:49-
50; RR5:175; RRl9:141-42. 145. 149; RR22:66-67; RR25:9 1-92: Ex. 56 17. Reedy Dep .. 
at 68-69; Ex. 3207, Salazar Dcp .. at 93. I 00: sec also RR 15: 11 3. 116-17. 169.) As Dr. 
Pfrifcr testified ... When they [ELL students] have the resources. when I can put the 
additional help in front of them, . .. they thrive. They can learn. They are so smart. It's 
a matter of putting the academic pieces in front of them so they have access to it:· 
(RR5: 175.) 

(f) The State's ELL expert witness was not qualified 
under Daubcrtstandards. 

FOF 376. Ms. Laura Ayala. the former director of ELL assessmt:nt. testified for the State 
Defendants regarding ELL student outcomes on state assessments and how the State 
tracks ELL student performance. While the witness clearly has served TEA ably. she 
does not have the qualifications to oiler opinions about the drivers of ELL student 
performance. other than to report publicly available data on scores. She was not 
presented as an expert witness. nor would she qualify to be one under Dauhert standards. 
The witness had no formal education in bilingual or ESL education. She has not 
publ ished any peer-reviewed articles on ELL assessments or the performance of ELL 
students. and had not previously performed an analysis of ELL student performance 
similar to the one performed in this case. (RR35:64-66.) 

FOF 377. This Court also questions the reliability of the State"s methodology. Its witness 
acknowledged errors in the data (for example. the inclusion of students identified as 
.. former EL Ls .. who. in all likelihood. were .. never El ,( .s .. ) and admitted that these errors 
would impact her analysis, although she was unsure to what degree. She also 
acknowledged the concept of under-identifying ELL students (whereby schools may not 
have identified students as ELL. but should have) but the State did not account for the 
effect that such under-identification would have on its analysis. The State"s retention­
rate data also did not include the lowest grade levels, where there is significant grade 
retention. (RR35:76-80. 89-90, 97-98.) 

FOF 378. The State·s TAKS data included only limited subject areas and excluded dropout rates. 
graduation rates, college-readiness indicators and the recent STAAR results. The 
analysis of ELL performance on T AKS did not control for the number of years students 
were in the ELL program or the knowledge of the English language that tht: various 
students brought with them into school. These factors likely would affect the 
performance of the former ELL student cohort. (RR35:66-67. 68-75.) 
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c. Economically disadvantaged and ELL students do not have 
access to the intervention strategies necessary to provide them 
with a meaningful opportunity to achieve a general diffusion of 
knowledge. 

FOF 379. The poor performance of economically disadvantaged and ELL students. the substantial 
achievement gaps. and the troubling dropout and graduation rates noted above are not 
inevitable. Supported by a strong research base and expert testimony. superintendents 
from across the State testified that these students· chances of success can be significantly 
improved with appropriate intervention and support programs. including access to quality 
pre-K programs, smaller class sizes in the lower grade levels. quality tutoring programs. 
and parent t:ngagement programs. among others. (See. e.g.. infra Parts I .C.2.c.i -
1.C.2.c.iv (FOF 384. et seq.); RR4:73-80; RR20:78, I 05-06: RR 19:64-65; ~ee generally 
Ex. 1101. Belfield Report.) 

FOF 380. The Court credits the extensive superintendent testimony that such services can be 
effective with their economically disadvantaged and ELL student populations. can reduce 
the dropout rate, and are necessary for districts lo meet the needs of these students. (See. 
e.g. RR 19:28-29 (referencing Ex. 6335 at 6).) 

FOF 381. Similarly. superintendents testified about the unique educational needs of ELL students. 
These needs include qualified. experienced teachers. quality professional development 
for ELL teachers. high-qua I ity preschool and extended instructional lime for EL Ls in 
addition to the regular instructional day, quality parental programs to foster parenta l 
engagement for ELLs. bilingual paraprofessionals to assist bilingual/ELL classrooms. 
and supports for ELL newcomers who have very unique needs. (See, e.g .. Ex. 4237 at 9; 
RR 18: 15-3 7; RR4:89. 91-94.) 

FOF 382. Expert witnesses. including Ms. Pompa (who served as an expert witness in WOC JI and 
U.S. v. Texas. No. 6:71-CV-5281 (E.D. Tex. 2010)) and Dr. Izquierdo. confirmed this 
superintendent testimony. (Ex. I 084; Ex. 1103.) Ms. Pompa and Dr. Izquierdo discussed 
research that establishes that these are essential elements of a quality bilingual/ESL 
education that ELL students need in order to achieve the more rigorous standards 
established by the State and to ach icve their full potential. (RR 14: 12-21. I 23-227.) The 
Court finds the testimony of Ms. Pompa and Dr. Izquierdo related to bilingual/ESL 
programs and ELI . students to be credible and their opinions to be reliable. As Dr. 
Belfield explained. sound research also confirms that programs such as tutoring. summer 
school. parental outreach, and the creation of small learning communities in high school 
increase the high school graduation rate for economically disadvantaged students. (See. 
e.g., Ex. 1101. Belfield Report. at I 1-14; RR4:73-76; RRf 5:24: RR4:73-80.) 

FOF 383. The interventions referenced by these superintendents and experts (and described in 
greater detail below (see infra Parts l.C.2.c.i - l.C.2.c.iv (fOF 384, et seq.), are not part 
of a .. wish lbf"; rather. they are necessary interventions. without which these populations 
cannot achieve a general diffusion of knowledge. However. instead of bolstering support 
to help implement the necessary programs and interventions for economically 
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disadvantaged and ELL students. the State chose to cut funding for those programs. 
forcing districts to reduce. and in many cases eliminate. the support so desperately 
needed by their at-risk students. 

i. Economically disadvantaged and ELL students do not 
have access to high-quality pre-kindergarten programs 
to help them overcome the educational obstacles they 
face. 

FOF 384. Access to quality preschool programs is critical for the success of economically 
disadvantaged and ELL students. (Ex. I 074 at 2-3: Ex. 15; Ex. 5630. Scott Dep .. at 30-
32. 42-44: RR I I: 186-88; Ex. 4224-S. Cervantes Dep .. at 186: Ex. I 074. Barnett Report. 
at 14-15.) Superintendents, expert witnesses. and even the former Commissioner of 
Education all convincingly testified that these programs have been shown to increase test 
scores and graduation rates. and to reduce grade retention. behavioral problems. 
delinquency. and crime for ELL and economically disadvantaged students. (RR I I: 140: 
Ex. 1074 at 2-3; see also, e.g .. RRl9:185: Ex. 5613. Youngblood Dep .. at 23-24: 
RR5: 172; RR8: I 03-04; RR20:50-56. 74-75: RR24: 115-17. 195-96; Ex. 3208. Williams 
Dep .. at 210-1 I.) The benefits of quality pre-K programs for all students are discussed in 
greater detail in Part l.C.3.b (FOF 550. et seq.) below. 

FOF 385. It is well established that low-income and ELL students begin school far behind their 
non-disadvantaged peers, in part because these students often do not receive basic 
educational experiences at home. (Ex. 1074 at 14; RR4:72-73; RR5:172-73: RR8:103-
04; RR20:74-75: Ex. 3208. Williams Dep .. at 210.) Many superintendents "in this case 
emphasized that pre-K programs. particularly full-day pre-K. are necessary to address 
those deficits. (RRS: 172; RR8: I 03-04: RR20:55-56. 74-75: Ex. 3208. Williams Dep .. <:1t 

2 1 O: RR22: 154-56; RR37:207-08.) They also emphasized that access to preschool for 
three-year olds is important to compensate for life experiences that low-income children 
do not have in the home but need in order LO be school ready. (See. e.g .. RR3:142-43.) 

FOF 386. hesno ISO Superintendent Dr. Salazar testified that the more educational experiences 
schools are able to offer at-risk students at the beginning of their academic years. the less 
remediation is needed in later years. (RR24: 117-18.) The learning gap is smallest when 
children are in preschool. but without quality early childhood programs. the gaps 
continue to widen as students move through the .. continuum of the school system" and 
fall farther behind their peers. (RR24: 177-1 8: RRS: 174; cf RR! 9:23-24 and FOF 291 
supra.) 

FOF 387. Full-day pre-K is especially important for low-income families. because some children in 
low-income working families are unable to participate in half-day programs when their 
families cannot manage the multiple arrangements required to accommodate parents· 
work schedules. Instead these children are likely to attend poor quality child care. which 
does little to enhance. and may hinder. their development. {Ex. I 074, Barnett Report. at 
11.) Superintendents agreed that a full-day program is needed to close the achievement 
gap for economically disadvantaged and ELL students. (RR5:43.) 
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FOF 388. Expert testimony and research confirm the benefits of high quality pre-K for 
economically d isadvantaged and ELL students. Dr. Steven Barnett. Director of the 
National Inst itute for Early Education Research. testified regarding the research base 
associated with the impact of quality preschool education . When children begin 
kindergarten. the achievement gap between low-income and ELL students and non­
disadvantagcd students is approximately o ne standard deviation. (RR 11: 143.) Research 
shows that disadvantaged chi ldren are often as much as eighteen months behind their 
peers in language development when they enter kindergarten. (RR 11 : 141 -42.) High­
quality prekindergarten programs are a particularly impo rtant means to improve the 
developmental and educatio nal outcomes for low-income and ELL students and to close 
the achievement gap. (RR 11 : 141-43; Ex. I 074 at 3.) Such programs have been shown to 
improve cognitive development by half of a standard deviation - enough to cut in half the 
schoo l readiness gap for children living in poverty. (Ex. I 074 al 2-3.) 

FOF 389. A study of New Jersey·s high-qual ity Abbott preschool program indicates that the 
achievement gap between d isadvantaged and non-disadvantaged students closed by at 
least one-quarter in one year. and by 40% in two years of prt:school through second 
grade. (Ex. I 074. Barnett Report. at S-6.) Long-term gains from the most intensive 
preschool programs can close the achievement gap by as much as one-half for children 
living in poverty. (Id. at 3; RR 11 : 139-40; see also Ex. 3201. Witte Dep .. at 24-26.) 

FOF 390. Dr. Barnett testified that inte nsive. quality programs. like the kind discussed here. are 
essential to achieve the types of results reflected in the research and help at-risk chi ldren 
avoid the cycle of failure. (RR 11: 146-47; Ex. I 074 at 4-5. 17 .) To be effective. early 
chi ldhood education programs require we ll educated teachers and trained specialists to 
support. monitor, and coach teaching practices. 

FOF 391. Early intervention is also especially important for ELL students. because that is when 
they have the greatest capacity to acquire new language and literacy skills. (RRI 1:141 -
43; Ex. I 074 at 12-13.) 

FOF 392. Ordinary day care and even Head Start Programs do not provide the large. long-term 
substantive gains in cognitive and social development that high-qua lity pre-K programs 
do. (RR I 1:148-50: Ex. 1074. Barnett Report. at 5.) Effective preschool programs are 
part of the public school system and have more highly-educated. bener-paid teachers than 
Head Start and chi ld care. (RR 11: 149; Ex. I 074. Barnett Report at 8.) 

FOF 393. Former Commissioner Robert Scott reinforced expert opinions about the importance of 
quality. full-day pre-K programs for economically disadvantaged and ELL students. 
testifying that they were ''critical programs that support student progress from pre-K 
through grade 12:· (Ex. 5630, Scott Dcp .. at 3 1-32. 43 ; Ex. IS.) No State witness cou ld 
credibly dispute testimony regarding the deficiencies in Texas's pre-K programming. or 
testify whether the amount allotted to districts is sufficient to provide an adequate pre-K 
program. (RR34:84-8S. 88-89.) 
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FOf 394. lntervenors· expert Dr. Eric Hanushek agreed that high-quality pre-K programs can 
provide low-income and ELL students an important educational jump start. (RR37:208.) 
Gina Day. the State's Director of Early Childhood Education. also agreed that high 
quality preschool programs help prepare ELL and low-income students to meet state 
standards. (RR 34:84-85.) 

FOF 395. Oespite the near-unanimous support for quality pre-K programming. the Legislature not 
only fa iled to make the necessary investments in these programs over the years. but it has 
eliminated millions of dollars for those programs. (Ex. I 074, Barnett Report, at 14; 
RR! 1:184-85: RR34:13.) 

FOF 396. Even though the State seemingly acknow ledges the importance of pre-K for at-risk 
students by limiting its half-day pre-K funding to economically disadvantaged and EL L 
children. among others. it does not provide sufficient funding for quality pre-K for all 
economically disadvantaged and ELL children. (RR34: 12-13. 93; RRll:186-87: Ex. 
I 074. Barnell Report. al 15; see also infra Part J.C.3.b (FOF 550. et seq.).) Even before 
the state budget c uts. in 20 I 0-11. state funding per child already had fallen to $3, 76 1 per 
child. less than the inflation-adjusted funding in any of the three prior years. In 20 I 0-11. 
Texas provided slate funding to serve only 52% of the state· s four-year-olds and 6% of 
its three-year-olds. (RR 11: 184.) 

FOF 397. Texas a lso has retreated from its previous commitment to fund a fu ll -day program. (Ex. 
1074, Barnett Report. at 14; RRI 1:184-85.) In 2011, the Pre-Kindergarten Early Start 
Grant. which had provided approximately $I 00 mi llion annually, was discontinued (and 
was not fully restored in 2013). (RR34:27-28. 92: RR63: I 08-10 (referencing Ex. 20216-
A); see also i1!fra l.C.2.d. i; Ex. 20216-A at lines 80-82. 112.) Today. Texas funds only 
half-day pre-K as part of public education despite the rising academic challenges. (Ex. 
1074, Barnett Report. at 14.) 

FOF 398. Because funding was already limited even before the cuts. the 20 11 budget cuts hit early 
childhood programs. and the students they serve. hard. In Aldine ISO. in order to 
maintain its commitment to provide full-day pre-K for its poorest students, the district 
had to raise the pre-K class-size to 24: I. (Ex. 6339, Bamberg Oep .. at 61-62; Ex. 364 at 
5 .) Many d istricts were forced to reduce their full-day programs to hal f-<lay programs to 
avoid other harmful cuts. even though such programs are critical in closing achievement 
gaps and improving performance among economically disadvantaged ch ildren. (See. 
e.g .. RR5:43: RR22: 154-56; Ex . 3201. Witte Oep .. at 24-25 ; Ex. 5613, Youngblood Dep .. 
at 23. 54-55; RR8: 121-28. 131: Ex. 6341, Frost Oep .. at 23-26 (referencing Ex. 368 at 
9).) Van ISO. for example, was forced to reduce its fu ll-day program to half-day in order 
to avoid cutting teacher positions in the district. (Ex . 320 I. Witte Oep .. at 24-25.) The 
Superintendent of Alief ISO testified that restoring full day pre-K would be the district's 
first priority if it had adequate funds. (RR8: 121-28. 13 1.) 

FOF 399. Many other districts could nor afford full-day pre-K even before the budget c uts. For 
example. Dr. Pfe ifer testified that Everman ISO could not afford full-day pre-K because 
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FOF 401. 

it does not have sufficient classroom space or funds to hire additional teachers. 
(RR5: 175-76.) 

The budget cuts forced districts to reduce access to pre-K for economically disadvantaged 
and ELL students in ways other than the reduction to half-day pre-K. For example, 
Edgewood ISO, which is over 90% economically disadvantaged. now has a waiting list 
of 165 students for full-day pre-K and lacks the approximately $ 1.2 million dollars 
required to provide those seats. (Ex. 4237 at 11: RR22: 152-53.) A lief lSD similarly has 
a wait list of qualified students. (RR8: I 03-04. 124.) Still other districts. such Humble 
ISD and Weatherford ISO. had to eliminate their preschool program for eligible th rcc­
year olds. (RR4:1 3-14; Ex. 6337. Hanks Oep .. at 35-38.) 

The hudget cuts and overall inadequate funding have also negative ly impacted the pre-K 
programs that still exist. Many pre-K programs now have higher class sizes than 
recommended. and a lack of resources to recruit and retain high quality teachers. and 
provide quality professional development. continual monitoring, and high quality 
materials. (See. e.g., RR4:73-74: Ex. 4237 at 9. 11; RR22: 154-56; Ex. 1074. Barnett 
Report. at 10; RRI 1:161-62; RR8:103-04, 121 -28.) In Everman ISD, for example. the 
class-size ratio went from 18: I to 22: I because the district had to cut classroom aides as a 
result of budget cuts. (RR5: 185.) Adequately funding these essential elements of pre-K 
programs would help to increase student achievement. especially for low-income and 
ELL students. (See. e.g.. RR4:73-74; Ex. 4237 at 9. 11; RR22: 154-56.) 

ii. Economically disadvantaged and ELL students do not 
have access to smaller class sizes and the individualized 
attention necessary to acquire a general diffusion of 
knowledge. 

FOF 402. Smaller dass sizi::s havi:: bi::cn shown to produce significant benefits in student 
achievement, and are particularly important for closing the achievement gap fo r 
economically disadvantaged and ELL students. (See. e.g .. Ex. 110 I. Belfield Report. at 
11-14; RR4:73-74.) Small class sizes increase student attentiveness and allow teachers to 

better tailor thei r lessons toward their students· specific needs. which improves student 
learning. (RR22:209-l 7~ RR 15: 123-1 28.) 

FOF 403. The well-known Tennessee's Student Teacher Achievement Ratio ("STAR") experiment 
- discussed in greater detail in Part I.C.3.c (FOF 562, et seq.) below - is a large sca le. 
randomized trial involving class size reduction in kindergarten through third grade. (Ex. 
5520. Odden Report. at 4; RR 17: 197-98.) In this experiment, students and teachers in 
seventy-nine Tennessee elementary schools were randomly assigned to small or regular­
sized classes from 1985 to 1989. (Ex. I 079. Schanzenbach Report. at 2.) Because the 
STAR experiment employed random assignment. any differences in outcomes can be 
attributed with great confidence to being assigned to a smaller class size. (Id.) 

FOF 404. The ST AR experiment found that small classes in lower grades led to improved student 
performance for all students. but that the impact of small class size was greatest fo r 
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FOF 406. 

FOF 407. 

FOF 408. 

students from low-income and minority backgrounds.3
Q (Ex. 5520. Odden Report. at 4; 

Ex. I 079. Schanzenbach Report. at 2.) Research also has shown that students who attend 
smaller class sizes at the elementary level graduate high school al higher rates than those 
assigned to larger classes. but the effects on minority and low-income children are even 
greater. (Ex. 110 I , Belfield Report. at I I; RR 15:33.) 

Even at the secondary level. smaller class sizes in high school are needed for 
economically disadvantaged and ELL students to get the students the essentia l 
individualized instruction and to help build the students· self-esteem. (RR22: 158-159.) 
As Edgewood ISO Superintendent Jose Cervantes testified. in a regular classroom. --you 
have your special ed students, you have your bilingual students. you have your 
economically disadvantaged students. you have your dropouts that came back. you have 
your pregnancy - your pregnant students in there. and to try addressing 28 [students] is 
almost impossible:· (RR22:160-61.) 

Experts for hoth the State Defendants and lntervenors agreed that class size has beneficial 
impacts on student learning for high need students such as economical ly disadvantaged 
and ELL students. (RR37: 163-64; RR26:8 I.) 

Superintendents and teachers confirmed that small class sizes are particularly important 
for economically disadvantaged and ELL students, as well as special education and 
elementary school children. because these students need more one-on-one attention than 
other students. (See. e.g.. RR4:258-60: Ex. 5618. Wiggins Dep .. at 53-55; Ex. 5614. 
Patek Dep .. at 33-37: Ex. 5613. Youngblood Dep .. at 17-22. 34-35: RR4:73-74: 
RR 19:50-52.) As San Benito CISD teacher Krishtd Aguilar-Diaz testified. having a 
smaller class size and a teacher's aide improves student engagement and accountability 
and allows students to benefit from more tailored lessons. individualized instruction. and 
additional monitoring. which is especially important when working with students with 
varying academic and linguistic levels. (See. e.g., RR22:209- 17.) Richardson ISO 
Superintendent Dr. Kay Waggoner testified that economically disadvantaged students 
enter classrooms far behind in school readiness and that "there·s a great deal of 
remediation [] and effort and strategies that goes into ensuring that all of our [studentsJ 
are successful:· (RR4:259.) She explained that smaller class sizes not only help to close 
achievement gaps but also promote student engagement. which is negatively impacted 
when you have more students in the class room. (Id.) 

The State· s own law governing its ··optional Extended Year Program" also 
acknowledges the importance of class size reduction for struggling students. Tt:x. EDllC. 
Corn.:: § 29.082. Under this statute. for students enrolled in an extended year program in 
grades K-11 and identified as not likely to be promoted to the next grade level for the 
succeed ing year or students in grade 12 who are not likely to graduate before the 

}'' Additional benefits of smaller class sizes for all students. and the research supporting such benefits. are 
discussed in greater detail in Part l.C.3.c (FOF 562, et seq.) below. 
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beginning of the succeeding. "[a] school district may not enro ll more than 16 students in 
a c lass .. . :· id. 

Rather than invest in class size reductions. Texas has taken the opposite tack. A s a result 
of the 20 I I budget cuts. 30% of elementary schools across the state were forced to seek 
class size waivers from the State's 22: I mandate in kindergarten through grade four. (Ex. 
5630. Scott Dep .. at 394-95 (referencing Ex. 3 1 at I ).) In 2011-12. the T EA granted 
nearly 8.600 waivers . (Ex. 5630. Scott Oep .. at 39 1-92 (referencing Ex. 30 at 3).) Many 
districts w ith high percentages of economically disadvantaged and ELL stude nts were 
forced to seek large numbers of class size waivers. For example. Abilene JSD went from 
one discretionary class size waiver to over I 00 forced waivers due to inadequate funding. 
(RR 19:50 (adding that class sizes are .. significant ly too high"' in grade 5 also); see also 
RR8:125-26. Ex. 6339. Bamberg Dep .. at 61-62: Ex. 364 at 5.) Edgewood ISD. om: of 
the poorest districts in the state. submitted 36 waivers. (RR22: 158-59.) San Benito ISD 
requested approximately 35 class size waivers. (RR4:83.) Van ISO was forced to cut 
twenty-two teachers and raise its class sizes from 22 to 24 students in grades K-4. from 
24 to 28 students in grades 5 and 6. and to 30 students in grades 7-12. (Ex. 320 I. White 
Dep.. at 23-24.) Richardson ISO. with an increasing ELL and economically 
disadvantaged student population. requested 291 waivers. (RR5:32-34.) In Alief ISO. 
pre-K class sizes for four year olds were increased lo twenty-two. a choice the 
superintendent deemed .. harmfur· to these students. (RR8: 123-25.) A lief ISO also had 
to seek waivers in grades K-4 and increased class sizes for all other grades. (RR8: 125-
26.) 

Dr. Zamora recognized that class size reduction is a crucial strategy (in a broader 
comprehensive plan) to he lp low-income and ELL students "attain the learning 
expectations set by the state." (Ex. 20062A. Zamora Report. at 25.) His study showed 
that the additional funds provided by the State under the compensatory and bilingual 
education weights would not cover the cost of reducing c lass sizes lo the numbers 
necessary to improve student learning and close the achievement gaps under the 
prevailing research. (id. at 25-31.) 

The Court concludes that smaller class sizes are one important s trategy for closing the 
achievement gap and getting low-income and ELL students on track to graduate college 
and career ready. Instead of providing resources to lower class sizes, however, the State 
decided to do the opposite. (See infra Part l.C.3 .c.ii (FOf 572. et seq.).) 

iii. Economically disadvantaged and ELL students require 
other educational programs and additional forms of 
support to acquire a general diffusion of knowledge. 

Superintendents and experts alike testified that other high quality interventions are 
essential to both increase the academic performance of economically disadvantaged 
students and close the achievement gap. (See infra Parts l.C.2.c.iii(a)- l.C.2.c.iii(t) (FOF 
414. et seq.).) 
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FOF 413. Trained teachers. extended learning time. small lcurning commun1t1cs. counseling. 
dropout prevention programs. and parent engagement programs were all ~een as 
necessary elements of a basic. adequate education for ELL and economically 
disadvantaged students. 

(a) Trained teachers 

FOF 414. Higher salaries can help schools recruit and retain teachers in high need settings. (F.x. 
I 122, Vigdor Report. at 21-26; Ex. 3188. Baker Report. at I OS.) The types of students a 
district serves may influence the desirability of working in a district. and as a result. 
districts that serve students who present extra challenges wi II have to pay more to attract 
and retain high quality teachers. (Ex. 1122. Yigdor Report, at 21-26: Ex. 3188. Baker 
Report, at 10.) Schools serving predominantly low income and minority populations 
must pay a higher price to recruit and retain comparable numbers of teachers with 
comparable qualifications. (F.x. 1122. Yigdor Report, at 21-26: Ex. 3188. Baker Report. 
at 10. 49-50 .) Many superintendents from such districts testified that they lose large 
numbers of teachers after the first or second year to neighboring districts that have the 
funding to pay higher salaries and that have an easier population of students to teach . 
(Ex. 3203. Knight Dep .. at 24-25; RR20:83-85; RR24:205-06: Ex. 3200. Wallis Dep .. at 
32-36; Ex. 3199, R. Knight Dep .. at 27-31; Ex. 3198. Garza Dep .. at 49-51 ; Ex. 3204. 
Oupre Dep .. at 31.) 

FOF 415. More than half of Texas's ELL students are educated through bilingual programs. 
Effective bilingual programs require teachers who are highly competent in lhe subject 
matter they teach and are knowledgeable aboul bilingual children·s language 
development. (Ex. I 085. Pompa Report. at 9.) Moreover. because ELLs (particularly 
those in secondary school) are oflen placed in regular clas~rooms. all teachers must 
possess the knowledge and skills to deliver instruction targeted at supporting the 
linguistic and academic achievement of EL Ls. (Ex. 4233-B. Coultress Dep .. at 107: Ex. 
4224-T. Givens Dep., at 146-4 7 .) 

FOF 416. High-quality professional development significantly aids in effectively instructing ELL 
students. Professional development allows teachers to ( 1) update their subject 
knowledge. (2) learn new teaching techniques. and (3) share expertise among teachers. 

FOF 417. Coaches and mentor teachers provide important training and feedback to teachers who 
instruct ELL students . Coaching and mentoring each require additional time and 
resources. (Ex. I 085. Pompa Report. at 13; Ex. 1104. Izquierdo Expert Report. at 17-18: 
RR 18:31.) 

FOF 418. Uistricts expressed the need for professional development and training to properly 
implement second language acquisition and ESL/Sheltered Instruction Observation 
Protocol (··SIOP") strategies. (Ex. 1345 at 3, 6; RR22: 148-50 (Edgewood ISO).) 

FOF 419. Despite the importance of qualified, experienced teachers in high need settings. the 
State's budget cuts further limited districts· abilities to recruit and retain teachers. and 
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even forced some districts to signi ficantly reduce their teaching staff. For examplt!. Dr. 
Chambers of Alief ISO testified that the district had to reduce its teaching staff by 100. 
(RR8: 121.) Mr. Witte. the superintendent of Van !SD. testified that the district had to 
reduce its teaching staff hy 14%. or 22 teachers. (Ex. 3201. Witte Dep .. at 22.) 

(b) Extended learning time 

FOF 420. Texas school d istricts also need funding for summer school and after-school and 
extended-day programs lo remediate economically disadvantaged students who have 
fallen behind in course work or failed the ST AAR exam(s). (RR 19: 122-24. 153-54. 175-
76: RR20:77-79; Ex . 3 198, Garza Dep .. at 1 3-14~ Ex. 3206. French Dep .. at 35. 58-59. 
63-65: Ex. 6337. I lanks Dep .• at 67.) 

FOF 421. The Humble ISO S uperintendent. Dr. Sconzo, explained that economically disadvantaged 
students do not receive reinforcement of instruction at home, and need additional tutoring 
opportunities outside of normal school hours and other extended learning opportunities to 
succeed. (RR3: 143.) 

FOF 422. Because the State substantially reduced SSI funding (and did not restore such funds in 
2013). many school districts were forced to reduce or e liminate such programs. (Ex. 
6342. Ray Dep .. at 28-29; Ex. 6334. Sconzo Oep .. 227-28: Ex. 6337. Hanks Dep., at 252-
53; RR63:109-10 (referencing Ex. 202 16-A).) Mr. Limon testified that as a result of the 
budget cuts his district was forced to make. approximately I 0% of the students in San 
Benito CJSD (who are predominantly economically disadvantaged) do not have access to 
the tutoring services they need to get them up to speed and reinforce the concepts they are 
learning in the classroom. (RR4:75-77.) Similarly. approximately 500 students need 
additional support through summer school but do not have access because the district 
lacks the funds to provide sufficient summer programs. (Id. at 78-79.) Edgewood JSD. 
which is approximately 98% economically disadvantaged. had to eliminate one of its 
summer school programs, and reduce the summer school week from five days to four. 
(RR22: 143.) When A lief ISO lost its SSI funds. it had to reduce its after-school 
programs by 60-70%. This eliminated additional support for students who were 
struggling in various subjects, which was designed to prevent them from fa lling further 
behind. (Ex. 4224-L, Chambers Dep., at 33-34.) Likewise. Abilene ISD was forced to 
el iminate its Extended School Program. which provided students with individualized 
anent ion and targeted remediation needs. (RR 19:26-30 (referencing Ex. 6355 at 4-6). 38-
39 (referencing Ex. 6355 at 9). 30-33 (referencing Ex. 6355 at 7).) 

FOF 423. Other school districts have temporarily funded such programs with federal or private 
grant money. but once the grants expire. they will be unable to maintain the programs 
without increased state aid. (RR 19:30-32; Ex. 6341. Frost Dep .. at 41-42.) 

FOF 424. Additional time, in the form of tutoring sessions, after-school programs. and summer 
school with trained staff. are bendicial to supplement the existing instructional time for 
ELL students. These beneficial interventions require additional resources that often arc 
not available. (l::x . 1104, Izquierdo Report. at 22; RR34: 172-74; RR 18:31-34. 79-80: 
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RR4:85-86. 89-90: Ex. 4237 at 8-9; RR22: 142-43: Ex. 4224-L. Chambers Dep .. at 16-17. 
19; Ex. 3 I 98. Garza Dep., at I I 8: RR24: 146-49.) To the extent these schools offer any 
extended learning programs. many students are prevented from participating. because the 
schools do not have the resources to provide transportation to and from the programs. 
(See. e.g .• Ex. 1345. Izquierdo Site Visits Report. at 4-5. 7-8; RR 15: 175: RR4:75-79; 
RRl8:34-41.) 

FOF 425. ELLs who come to school with the highest risk factors (particularly those who come to 
the United States in later grades and those with interrupted schooling in their native 
country) (see s11pra Part I.C.2.b.i (FOF 333. et seq.)) require extended time for learning. 
Adding more weeks to the school year or more hours to the school day can capture this 
essential time English learners need to learn complex content and academic English 
language skills. (F.x. 1085. Pompa Report, at 13.) 

FOF 426. Special programs that develop college and career readiness for ELL students. such as the 
Quality Teaching for English Learners (''QTEL") program in Austin. have demonstrated 
success. This program was funded through an $8.4 million grant from a private 
foundation. (Id. at 7; RR 19: 197-99.) 

(c) Small learning communities and other 
interventions 

FOF 427. Small learning communities in high school create needed personalization and monitoring, 
which low-income students may not otherwise receive at home. (RR 15:37-38; RR 19:27-
28.) Technology and instructional software programs and alternative high schools are 
important tools to meet the individualized needs of at-risk students. (RR 19:26-29 
(referencing Ex. 6355 at 4-6); RR20:80-8 l , I 00: RR 18: 154-55 .) 

FOF 428. Dr. Sconzo explained that smaller environments are necessary to provide the type of 
attention and individualization that economically disadvantaged students do not receive at 
home but are necessary to prepare them academically. (RRJ: 142-43.) 

FOF 429. Districts also need tutors, academic coaches. reading specialists. and instructional aides to 
help students who are falling behind. (See. e.g .. RR24:135; Ex. 5616. Waggoner Oep .. at 
12-13; Ex. 5615, Waddell Dep .. at 62-64.) These types of educational support personnel 
can provide individualized attention to struggling and at-risk students. which helps 
students engage in the learning process and enables them to understand difficult concepts 
and catch up with their peers. (RR25:89-9L 108-11: Ex. 6345. Folks Dep .. at 35-36; Ex. 
6341. Frost Dep .. at 25-28; Ex. 6335. Cain Dep .. at 90-91; Ex. 6344, Carstarphen Dep .. at 
19-20, 83-85: Ex. 6343. Schroder Dep. , at 17.) 

FOF 430. As described by Dr. Chambers. economically disadvantaged students often need social 
support in smaller settings. not just academic support. to be academically successful. 
(RR8: I 04.) The Superintendent of San l:knito ISO. Mr. Limon, testified that one-on-one 
support allows teachers to better individualize their methods to focus on an individual 
student's specific needs. and the one-on-one altention prevents struggling students from 
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giving up by lending much needed confidence. (RR4:75-76.) Similarly. Dr. Cervantes of 
Edgewood ISD noted that. because of their personal experiences. economically 
disadvantaged students often lack self-esteem which can be remediated and overcome 
with more individualized attention. (RR 11: 156-57.) 

The state budget cuts forced many districts to drastically reduce the size of their 
educational support staff. (See RR25:106-08: Ex. 6345. Folks Oep. , at 35-36; Ex. 6341. 
Frost Dep .. at 25-28; Ex. 6336. Burns Dep .. at 35-36: RR 19:48-50. 162; Ex. 6334. 
Sconzo Dep .. at 48-49.) For example. of the approximately I 00 teachers A lief ISO had 
to cut. many were response-to-intervention teachers. who spent a majority of time 
working with economically disadvantaged and other at-risk students. (RR8:28. 121-22.) 
Approximately 65% of the students in Alicf ISD were no longer able to benefit from 
those programs following the budget cuts. (Ex. 4224-L, Chambers Dep .. at 35-36.) 

Alief !SD also had to cut approximately 61 teaching aides and paraprofessionals. who 
were used to create smaller group settings for at-risk students. (RR8:28. 122.) Van ISO 
cut 14% of its teaching staff, or 22 teachers. and approximately 14 aides. (Ex. 320 I , 
Witte Oep .. at 22.) Van 1so·s aide ratio went from almost one per classroom co one for 
every two classrooms. These cuts in Van ISO increased class sizes and prevented the 
differentiation of teaching instruction for at-risk students. (Id. at 23-24.) Many school 
districts are unable to provide the support and individualized attention that at-risk 
students need because they lack sufficient funding. (Sec, e.g .. Ex. 6341. Frosr Dep .. at 
39; Ex. 6335. Cain Dep .. at 90-91.) 

(d) Counseling 

!::LL and economically disadvantaged students both need quality counseling services. 
For example, for economically disadvantaged students who have experienced physical 
abuse in their own homes or civil unrest in their native countries. Dr. Salazar explained 
that counselors are necessary to help students cope with their trauma before they .. can 
focus on reading and math." (RR24:126-27.) 

Dr. Salazar also explained that most economically disadvantaged students come from 
families without college graduates. and do not have anyone to explain what 
postsecondary opportunities are availahlc. (Id.) Counselors provide that awareness to 
keep students focused on long-term goals and prevent them from dropping out. (Id.) 

Counselors are also necessary to help schools identify and address any other difficult 
family circumstances inhibiting students' performance and school attendance. For 
example. during an unexpected freeze in Los Fresnos ISO. family engagement counselors 
investigated the reason for a sudden drop in attendance, and discovered that students were 
not coming to school because they did not have working water heaters at home. (Id.) 
Counselors then worked to find product and service donations to secure heat fo r rhe 
families and the continued attendance of the students. (Id.) Due to budget cuts, however. 
the district had to eliminate family engagement counselors. (RR24: 133.) 
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Counselors help determine which ELL students require more specialized services and 
provide long-term ELLs with the intensive language and academic supports they need to 
graduate college ready. Bilingual counselors help address the needs of CLL students and 
their parents. (Ex. 1085. Pompa Report.at 12: RR24:126-29. 132-34.) 

Counseling services and ongoing training for counselors in the area of ELL schooling. 
however. are absent or lacking in many districts due to lack of funding. (See. e.g .. Ex. 
1345. Izquierdo Site Visits Report. at 4. 7.) 

Student-to-counselor ratios in many districts across the state have been increasing since 
2009. (See in,fi-a FOF 579.) In Los Fresnos ISD. the district had to cut back from 2 
counselors at each elementary school to I , making the student-to-counselor ratio as high 
as 800 to I. (RR24: 133.) Edgewood ISD. which is over 95% economically 
disadvantaged, also had to cut counselors at the high school level. (RR22: 156.) 

The reduced counseling services particularly impact economically disadvantaged 
students. who are more likely to face difficult family circumstances inhibiting their 
performance, are less likely to have parents with an active interest in their educational 
trajectory. and are more likely to need help from outside the family in apply ing for 
colleges and financial aid. (Ex. 1122. Vigdor Report. at 29: Ex. 3207, Salazar Dep .. at 
40-45; RR24: 126-27.) 

(e) Drop-out prevention 

Dropout prevention programs for ELL students have been shown to be effective and are 
necessary to address the high dropout rate of ELL students in Texas (RR 14:69-70 
(referencing Ex. 4230 at 29); Ex. I 085. Pompa Report, at 13), but these programs, like 
other interventions. require additional funding. The::se programs have been reported to 
cost in the range of $1.200 to $1.400 per student. (Ex. 4231 at 13.) Despite the need for 
such programs, many districts do not have the funds to establish or sustain effective 
dropout prevention programs. ·(See. e.g.. RR 18:52-53.) 

Superintendents testified that budget cuts forced them to cut back on drop-out prevention 
efforts. Edgewood fSD. for example. had to eliminate all of its campus interventionists. 
whose role was to reach out to at-risk students. and provide support to keep them m 
school. (RR22: 151-52: Ex. 4237 at 7.) 

(t) Parent engagement 

Schools with a high percentage of economically disadvantaged students need outreach 
programs and parent liaisons to involve families in the education of their children. 
(RR20:75. 79-80: RR24: 127-29.) 

In addition. parental involvement in ELL students· learning is important to the students' 
success. but engaging parents of ELLs in their children's education can be challenging 
for schools. Although parents of ELLs generally support their children·s education. they 
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may not understand the U.S. school system. Furthermore. parents with limited English 
language skills often hesitate to communicate with teachers and administrators at schools 
in which no one speaks their language. Similarly. teachers and administrators may have 
no familiarity with the language. culture, and values of ELL students· families. and 
therefore often cannot effectivdy involve the parents. Effective parent engagement 
re4uires resources which are nol currently available. (RR 14:73-75 (referencing Ex. 4230 
al 32, 33 ); Ex. I 085. Pompa Report. at 14: Ex. 4231, Pompa Report. at 30; RR4:86: Ex. 
3206. French Dep .. at 86-87; Ex. 3198. Garza Dep .. at 119-21: RR24:127-29. 133-34.) 

FOF 444. To encourage effective parental engagement. districts require additional parent liaisons 
and parent programs to create awareness of current policies. conduct home visits and 
outreach. and foster parental support of student educational progress. (See. e.g .. Ex. 
1345. Izquierdo Site Visits Report. at4. 7: RR22:152: RRl4:155-56.) 

FOF 445 . Los Fresnos ISO utilized family engagement counse lors funded by grants as part of its 
dropout recovery efforts at the high school level beginning in ninth grade. These 
counselors acted as liaisons with identified families . They developed a relationship with 
a family and understood its needs. Los Fresnos ISO had this program for two years and 
saw excellent results. hut th.: pni_:!ram had to be discontinued for lack of funding. 
(RR24: 127-29.) 

iv. ELL students require additional forms of support to 
address their unique challenges. 

FOF 446. ELL students have other unique needs. In addition to the interventions discussed above. 
appropriate and effective programs for ELL students also require at a minimum: (I) 
high-quality instructional materials and technologies; (2) adequately trained teachers and 
administrators who have access to ongoing. high-quality professional development; (3) 
extended time to learn. such as additional tutoring and high-quality after-school and 
summer school programs; (4) support services including counseling, dropout prevention. 
and programs for ELL students with disabilities: (5) high-quality pre-school programs 
geared toward Ells: (6) curriculum aligned with state standards; and (7) parent 
engagement programs. (Ex. 4230 at 11 : RRl4:36. 133-34 (referencing Ex. 4231 at 12); 
Ex. 1104. Izquierdo Report. at 8-10. 18-20. 22-24: RR 15: 144-45, 172-73: RR34: 163-64; 
Ex. 4233-B, Coultress Oep., at 84-86. I 06-08. 110. 181-82; Ex. 4224-P. Kincannon Dep .. 
at 20-2 1.) These elements do not stand in isolation bul. instead. are part of a 
comprehensive program to help ELL students succeed in the classroom and later on in 
life. (F.x. 4230 at 11: RR 14:36. 133-34 (referencing Ex. 4231 at 12); Ex. 1104, Izquierdo 
Report. at 16; RRl5:144-45, 172-73: RR34:163-64; Ex. 4233-B. Coultress Dep .. at 84-
86. I 06-08. 110. 181-82: Ex. 4224-P. Kincannon Dep .. at 20-21 .) 

FOF 447. Dr. Izquierdo conducted qualitative research interviews of seven to eight hours each in 
five of the Edgewood school districts to determine the extent to which the districts had in 
place all of the elements of an adequate bi lingual program. (RR 14: 123-25.1 50; Ex. 1345. 
Ex. 4231 at 28.) Dr. lzquierdo"s investigative research and the testimony from the 
Edgewood districts and other Plaintiff districts showed that the districts were not able to 
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implement many of the basic components of a quality bilingual program at an adequate 
level and these districts are struggling to meet the needs of ELLs. 

FOF 448. The deficiencies included: (I) a lack of quality ongoing professional development: (2) a 
lack of materials such as incomplete sets of textbooks and technologies for ELLs; (3) a 
lack of resources needed lo provide high quality preschool and extended instructional 
time for ELLs in addition to the regular instructional day; (4) a lack of quality parental 
programs for parents of ELLs: (5) a lack of bilingual paraprofessionals adequately 
assigned to bilingual/ELL classrooms; (6) a lack of bilingual/ELL teachers to support 
ELL newcomers who have very unique needs; and (7) the use/misuse of bilingual 
teachers in combined classrooms of regular English speaking students and ELLs who 
need instruction in their first language, thus creating a very difficult instructional and 
management situation for the teacher. (See. e.g .. RR 14: 15 I -56 (referencing Ex. 4231 at 
30); F.x. 1345. Izquierdo Site Visits Report. at 2; see also Ex. 4224-S, Cervantes Dep .. at 
184-85: RR 18: 15-34: RR4:89-90. 95: see a/.\·o infra Part l.C.7 .d (FOF I 091. ct seq.).) 

FOF 449 . Two of these interventions for ELL students - materials and technology. and proper 
support for ELLs with disabilities - are discussed in greater detail below. 

(a) Sufficient materials and technology. 

FOF 450. High-quality materials in both English and the students' native language are essential to 
the academic success of ELLs and are often the key link between the student and the 
curriculum. (RR5:178-79.) For Ells. these materials bridge the gap between languages 
and help them understand complex ideas. Important materials for EL Ls include (I) 
visuals to learn new vocabulary. (2) bilingual dictionaries or picture dictionaries for 
younger students. and (3) leveled readers. charts. instructional games. and interactive 
digital technology. The lack of adequate instructional materials can have a devastating 
impact on ELL student achievement. (RR 14:49-56 (referencing Ex. 4230 at 18); F.x. 
1085. Pompa Report. at 7-8; RRl8:12-13. 18-19. 21-26, 28.) 

FOF 451. ELL student learning is greatly aided when libraries are equipped with books in the ELL 
students· home languages. Curriculum materials in these same languages are often 
necessary so that parents can provide additional support in the home language. (Ex. 
I I 04. Izquierdo Report. at 23-24.) 

FOF 452. In Texas. the majority of ELL children are also low-income and are thus less likely than 
other students to have computer and Internet access at home. making access al school 
even more important. Many schools do not have sufficient computers for ELL students. 
despite persuasive evidence that computer technologies, such as language recognition and 
response programs and interactive software, enhance ELL studt!nt learning. (Ex. 1085 . 
Pompa Report. at 8; Ex. 1104. Izquierdo Report, at 24: RR 15 : 157: RR 18: 11-12: 
RR 14:38-39.) 

FOF 453. Due to limited funding, some districts are unable to afford the ESL curriculum, and not 
all classrooms have textbooks in both English and Spanish. which are needed to 
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effectively implement state-mandated programs. (See. e.g .. Ex. 1345. Izquierdo Site 
Visits Report. at 3-9.) It can be even more difficult to find materials for ELL students 
whose home language is not Spanish. (Ex. 6336. Burns Dep .. at 51-52: RR 19:44.) 

ror 454. Dr. lzquierdo·s analysis and the testimony of superintendents reveal serious deficiencies 
in the materials and technologies needed to serve ELL students in the Plaintiff districts. 
(See. e.g.. RR 14: 157-58 (referencing Ex. 4231 at 31 ); Ex. 1345, Izquierdo Site Visits 
Report. at 3-4: Ex. 4224-S. Cervantes Dep., at 185; RR14:162-63 (referencing Ex. 4231 
at 37-38).) 

(b) Proper support for ELL students with 
disabilities. 

FOF 455. ELL students who also need special education face particular challenges. These students· 
need for special education often is not identified because it is confused with the need for 
language acquisition. Those students are therefore often not referred for special 
education services. When the need is identified. these students sometimes lose time 
participating in ESL instruction in order to participate in special education services. 
Districts must therefore recruit highly trained teams of special educators an<l ELL 
educators who can assess a spec ial needs student's eligibility for bilingual or ESL 
services. (RRl4:76-78 (reforencing Ex. 4230 at 34. 35): Ex. 1085, Pompa Report. at 13-
14; Ex. 4233-B. Coultress Dep .. at 166-67.) 

d. The arbitrary structure and funding of the school finance 
system prevent economically disadvantaged and ELL students 
from accessing the educational opportunities needed to 
accomplish a general diffusion of knowledge. 

i. Harmful state budget cuts could not be remediated by 
local districts as a result of tax compression and the lack 
of tax capacity. 

FOF 456. Even though the numbers of economically disadvantaged and ELL students were 
growing significantly at the same time the State increased academic standards. the State 
did not offer corresponding resources for those children to succeed. 

FOF 457. Instead of ensuring that the increasing needs of those student populations were met, the 
82nd Legislature reduced FSP funding by $4 billion and cut an additional $1.3 billion 
from a numher of specifically targeted programs meant to support economically 
disadvantaged and ELL students. (See supra Part l.B.2.e (FOF 52, ct seq.): Ex. 16 at 30; 
Ex. 5630, Scott Dcp .. at 46. 70; RR6:205-06: Ex. 16 at 55: Ex. 17 at 18.) These included 
programs such as SSI for remedial instruction. full-day prekindergarten. teacher merit 
incentives, extended learning programs. and teacher training. These cuts are described in 
more detail below: 
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• A drastic reduction in the SSI grant program. which allowed districts to 
provide intensive tutoring, extended day programs, and summer school 
programs for at-risk students who were struggling on statewide 
examinations. This program was cut from over $300 million in the 20 I 0-
11 biennium to $41 million for the 2012-13 biennium. (Ex. 5630. Scott 
Dep .. at 28-29. 44-45: Ex. 17 at 111 -19; RR6:204-05; Ex. 6322, Moak 
Report. at 49.) 

• A $19 million cut from the Limited English Proficient Student Success 
Initiative & Special Projects. (Ex. I 0748.) 

The elimination of $20 I million in grants designed to assist districts with 
providing full-day pre-K services to approximately 56,000 at-risk students. 
since only a half-day program is funded by the FSP. (Ex. 6322, Moak 
Report. at 49; Ex. 5630. Scott Dep .. at 30-34. 42-44.) This cut represented 
a complete elimination of slate funding for full-day pre-K. (Ex. 5630. 
Scott Dep .. at 42.) 

A reduction from $21 million in each year of the 20 I 0-1 I biennium to 
$12.5 million in each year of the current biennium to funding for Regional 
Service Centers. which provide professional development to teachers. 
(RR28: 193-94: RR3I:170.) 

• Elimination of the FSP-Extended Year Programs (previously $30.6 
million). which provided support for students who were not meeting the 
state content standards and were at-risk of not being promoted. (Ex. 4000. 
Cortez Report. at 49-50: R R3 I: 171-72; Ex. I 0748.) 

• Elimination of the Teacher Mentor Program (previously $20 million) for 
teachers with less than two years of experience. (Ex. 4000. Cortez Report 
at49-50: RR31:171-72; Ex. 10748.) 

• A $14.6 million cut to the Texas Advanced Placement Incentive, which 
provided subsidies for test fees for low-income students. (Ex. 4000. 
Cortez Report, at 49-50; RR3I:171 -72; Ex. I 0748.) 

• Elimination of the Reading, Math. and Science Initiative (previously $25 
million). which funded diagnostic testing and research-based training and 
materials and was targeted at districts with lower student performance. 
(Ex. 4000, Cortez Report. at 49-50; RR3I:171-72: Ex. I 0748.) 

A reduction of $110 million in funding for instructional materials. (Ex. 
4000. Cortez Report. at 49-50; RR3I:171-72: Ex. I 0748.) 
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• Elimination of the Ct:nter for Improvement of Districts and Schools 
(previously $4 mi Ili on). (Ex. 4000. Cortez Report, at 49-50: RR3 I: I 71-
72; Ex. I 0748.) 

FOF 458. The State never undertook any significant review to determine the actual impact of these 
cuts on the state's highest need children. (RR6:204-08.) The Legislature had the 
opportunity to restore the cuts to these programs in the 2013 legislative session. but 
instead left most of these cuts intact. (See supra FOF 68.) 

FOF 459. As described throughout these findings. the budget cuts significantly harmed at-risk 
students. requiring districts to eliminate full-day pre-K programs or otherwise reduce the 
quality of the pre-K programs offered to economically disadvantaged and ELL students: 
increase class s izes; lay off necessary teachers: and e liminate summer school. tutoring. 
and other extended learning opponunities that low-income and ELL students so 
desperately needed. (See supra Part l.B.2.e (FOF 52. et seq.): see i'!fra Part 11.C.7 (FOF 
680, et seq.).) 

FOF 460. Everman ISD. for example. is almost 90% economically d isadvantaged. and experienced 
a 20% increase in its low-income student population between 2005 and 20 10. Yet the 
district still received cuts of over $2 million in 201 L forcing the d istrict to eliminate over 
40 employees. (RRS: 192-93.) Edgewood ISO, which is over 95% economically 
disadvantaged, suffered cuts of over $4. 1 million, forcing the district to eliminate campus 
interventionists who worked with at-risk students and lo reduce its summer school 
program. (RR22: 142.) 

FOF 461. As one superintendent testified, .. instead of culling out programs that are ineffective. you 
decide which of the effective programs you·re going to cut back and streamline ... 
(RR l9:37 (referencing Ex. 6355 at 16).) Ultimately, the Stace·s funding scheme forced 
school districts into ··robbing Peter to pay Paul:· (RR 19: 184; see also RR20: 138-39; Ex. 
3208. Williams Dt:p .. at 210-11: Ex. 3198. Garza Dep .• at 22-23.) 

FOF 462. Many school districts across Texas do not have the taxing capacity under the current 
finance system to overcome these budget cuts. The lack of capacity resu lts from a 
confluence of systemic factors previously discussed. including the State's compression of 
tax rates. the lowering of the statutory cap on property taxes to $1.17, the requirement of 
a TRE to raise taxes above $1.04, and the fai lure to adjust upward the overall revenue 
avai lable in the system. (See supra Part I.C. I (FOF 2 1 O. er seq.).) 

FOF 463. Plaintiff school districts like Edgewood ISD, Everman ISO. San Benito CISD and Van 
ISO and others - which have significant at-risk student populations - are already at the 
$ 1.17 M&O cap and have no means to till the substantial void, leaving hundreds of 
thousands of economically disadvantaged and ELL students without the resources they 
need to overcome their educational obstacles. (Ex. 320 I. Witte Dep .. at 19: RR6 188-
90.) 
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rOF 464. Statewide. in 2012-13, almost one in every four school districts taxed at or near the $1 .17 
tax cap. an increase of over 150% from the 2007-08 school year. (See ~upra FOF 213.) 
Over 90% of districts. with almost 4.2 million in ADA. tax at or above $1.04. 
(RR54:116-17 (referencing Ex. 6618 at 14).) Even if every district in the state passed a 
TRE to tax at the $1.17 cap. only about one-quarter of those districts (which collectively 
educate approximately one-fifth of the state's ADA) could raise the estimated cost of an 
adequate education at $6, 176, leaving the remaining 769 districts and their 3.9 million in 
ADA without the resourl:es necessary to achieve a general diffusion of knowledge. 
(RR63:45-58 (referenc ing Ex. 11440).) 

FOF 465. Even districts that recently raised taxes through the passage of a TRE felt the brunt of the 
cuts. Alief ISD. for example, had just held a TRE in 2008 to raise its M&O tax rate by 
eight and a half cents producing approximately $8.S million for the district each year. 
(RR8:1 I l-12.) However. the district incurred a $22 million reduction as a result of the 
statewide budget cuts over the biennium. essentially ncutralit.ing the district's TRE. (Id.) 
Humble ISO also lost more from the state budget cuts than it gained from its 2008 TRE. 
(RR3:169-70 (referencing Ex. 6346 at 10).) 

ii. The arbitrary and outdated compensatory education 
weight does not deliver sufficient funding for 
economically disadvantaged students. 

FOf 466. The costs of providing the effective interventions described further ahove (see supra Part 
l.C.2.c (FOF 379. et seq.)) and other educational resources for low-income students are 
substantial. (RR4:73-80; Ex. 4237 at 11; Ex. 110 I, Belfield Report, at 13.) As shown 
below, the compensatory education weight has never been properly tied to the higher. 
increasing costs of educating economically disadvantaged students. (See infra FOF 467 -
FOF 478.) As a result, the costs of funding programs necessary for economically 
disadvantaged students to acquire a general diffusion of knowledge far exceed the 
compensatory education allotment. 

FOF 467. The FSP provides a compensatory education weight of 0.2, or 20%, of the adjusted basic 
allotment for students who are eligible for free or reduced-price lunches. (Ex. 1328. 
Casey Report, at 15; TEX. EDUC. CODE § 42. I 52(a), (b).) Compensatory education funds 
are intended to support supplemental programs and services designed to eliminate (not 
simply reduce) any disparity in student performance on the state's standardi7.ed tests and 
to eliminate disparities in high school completion rates. 

FOF 468. The compensatory education weight has not been modified since 1984. (RR6:2 I 4- I 5. 
217-18 (referencing Ex. 6349 at 48).) At that time. the School Finanl:e Working Group. 
consisting of members of virtually every educational organization in Texas. 
recommended a weight for compensatory education of at least 0.4 in order to provide 
economically disadvantaged students with a minimum accredited education. (RR23:80-
8 I.) Without any sound educational reason. the 0.4 recommendation was l:Ut in half by 
the Legislature to 0.2. (Ex. 1328. Casey Report. at 15.) 
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FOF 469. At the time it was enacled. the setting of the compensatory education weight was driven 
by resources available. rather than an assessment of the additional costs associated with 
educating economically disadvantaged students. (Ex. 5653 at 45-46: Ex. 6322, Moak 
Report, at 58; Ex. 1123, Cortez Report, at 36.) Since it was last adjusted. the 
compensatory education weight has not kept pace with changes such as student 
demographics, higher performance standards, and differences in financial resources 
facing schools. (Ex. 1328 at I: see also supra Part l.B.2.d (FOF 39. et seq.) and i11/ra 
Part l.C.4 (FOF 591, et seq.) for further discussion on weights.) 

FOF 470. Lynn Moak testified that his review of the research based on weights for economically 
disadvantaged students (both that which he conducted at the time the weight was enacted 
and his more recent research), combined with the significant achievement gap between 
economically disadvantaged and non-disadvantaged students, convinced him that the 
compensatory education weight should be at least doubled. (RR6:2 I 9-26 (referencing 
Ex. 6349 at 48-51).) Similarly. Dr. Albert Cortez who has performed research in the field 
for over four decades (see Ex. I 123. Cortex Report. at 2-3 ). surveyed recent research in 
Texas and across the country and determined that the weight should be at least at the rate 
of 0.4 as recommended in 1984. (Ex. 1123, Cortez Report. at 36.) Dr. Bruce Baker cites 
evidence that the cost to educate low-income children is 50% to I 00% higher than the 
cost to educate the average child. (Ex. 3188. Baker Report. at 28-29: RR16:34-35 .) The 
Court finds this testimony credible and. coupled with the extensive testimony from 
superintendents on the challenges they face educating economically disadvantaged 
students to today's academic standards, determines that the compensatory education 
weight is inadequate. 

FOF 4 71. Several superintendents testified regarding the costs of educating economically 
disadvantaged and at-risk students and that the compensatory education weight does not 
fully cover these additional costs. (See. e.g .. RR 19: 144-45.) As described above. 
districts do not have sufficient resources to meet the needs of economically 
disadvantaged students and provide them with the quality of education necessary to meet 
state standards. The increasing numbers of economically disadvantaged students. the 
introduction of more rigorous standards, and the expansion of achievement gaps in the 
STAAR regime magnify the harm to students and districts arising from the inadequate 
compensatory education weight. 

FOF 472. In 2009- 10. a Joint Select Committee on Public School Finance Weights. Allotments. and 
Adjustments was appointed by the Legislature and composed of fifteen legislators and 
other public members. While the Committee did not issue a final report. the Commillee 
issued a .. Stakeholder Group·· report which recommended an increase in the 
compensatory education weight from 0.2 to 0.4. This recommendation was not acted 
upon. (Ex. 1328, Casey Report. at 11-12.) 

FOF 4 73. Because the amount of funding has not been adjusted at least periodically lo ensure that it 
is well aligned with state academic expectations. the State in effect is underfunding 
programs designed to support students most in need of additional academic support. The 
0.2 weight bears no relationship to the standards imposed today on students and school 
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districts. (Ex. 6322. Moak Report. at 58-60: RR18:77-78; RR22:151-59; RR32:23 (Dr. 
Dawn-Fisher testifying that adequacy is not part of the policy discussion).) 

FOF 474. The recent budget cuts - including over one billion dollars that supported programs 
targeting economically disadvantaged students. such as intensive tutoring. extended day 
programs. summer school programs. and full-day preschool programs - were largely 
unrestored and have only exacerbated the problem by forcing school districts to reduce or 
eliminate programs serving economically disadvantaged students at a time when a new. 
more rigorous testing and curriculum program is being implemented. (See generally 
infra Part l.C.7 (FOF 680. et seq.) and supra Part I.C.2.c (FOF 379. et seq.); Ex. 6322. 
Moak Report. at 49; RR6:204-05 ; Ex. 5630. Scott Dep .. at 28-29; RR6:205: Ex. 6322. 
Moak Report. at 49: Ex. 5630, Scott Dep .. at 30-34. 42-44.) 

FOF 475. The Court finds that. by providing insufficient funds for economically disadvantaged 
students and cutting the very funds aimed at providing remediation for struggling 
students. the Legislature crippled the ability of all affected school districts to provide 
their economically disadvantaged students with a general diffusion of knowledge. This is 
especially true for those with higher concentrations of economically disadvantaged 
students. And although the program cuts heavily impacted school districts across all 
wealth levels (such as urban districts that are classified as property wealthy but have large 
populations of low-income students). an analysis of the special program cuts by property 
wealth showed that the districts in the lowest wealth decile lost an average of $253 per 
WADA and accounted for 13% of all special program cuts, showing economically 
disadvantaged students living in the poorest districts bore a heavy burden resulting from 
the elimination of necessary support programs and interventions. (Ex. 4000 at 2. 48.) 

FOF 476. Furthermore. while the statutory school finance formulas reflect the Legislature's 
acknowledgement that economically disadvantaged students cost more to educate. the 
result of the funding system does not actually send more dollars to districts with higher 
concentrations of economically disadvantaged students. Mr. Moak analyzed the 
relationship between 20 I 0-11 FSP revenue per ADA and per WADA and the per,t:nt of 
the district"s students who are classified as economically disadvantaged for districts with 
more than I ,000 ADA. (Ex. 6322, Moak Report, at 59.) As the percentage of 
economically disadvantaged students increases. the FSP revenue de1..:reases: 
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O/o ADA WADA FSP Revenue Revenue per Revenue per 
Ecouomically ADA WADA 
Disadvantaged 

Under 10% 30.219 34.41 5 $225.853.345 $7.474 $6.563 

10% to under 570.856 697.294 $4.244,405,8 I 3 $7.435 $6.087 
30% 
30% to under 808.325 1.020.791 $5.892,091.212 $7.289 $5.772 
50% 
50% to under 1.276.001 l.6Y8.012 SY.635.063.254 S7.5 51 $5.674 
70% 
70% to under 1.298.873 1.793.660 $10.022.020,910 $7.7 16 $55 87 
90% 
90% and over 221.735 316.250 $1.755 .071.075 $7,915 $5.550 

Grand Total 4,206,008 5.560.423 S3 l, 77 4,505,609 $7,555 $5,714 

(fd.) 

FOF 4 77. Not surprisingly. from 2009-10 to 2012-13. the number of compensatory education 
teachers dropped from 11,450. or 3.9% of teachers, to 9.490 teachers. or 2.9% of 
teachers. During this period. the economically disadvantaged student population grew 
from 2.848.067, or 59.0% of student enrollment. to 3.054.741. or 60.4% of student 
enrollment. In other words, there were nearly 2.000 fewer compensatory education 
teachers to serve an additional 207.000 economically <lisa<lvantaged students. (Ex. 
10795, Section II at I and Ex. 4258 at 13, 17.) 

FOF 478. The legislative changes to funding enacted by the 83rd Legislature did not change the 
compensatory education weight. (See general(v Ex. 20062A. Zamora Report at 16; 
RR56:127.) 

FOF 4 79. The temporary increase to the basic allotment for the 2013-14 school year yields only 
minimal increases for economically disadvantaged students. For example. using the 
average basic allotment, districts could expect to receive approximately $46 more per 
economically disadvantaged student compared to the 2012-13 school year. (Ex. 11470 at 
Tab .. formula history"; see also Ex. 20062A. Zamora Report. at 16 (calculating increases 
ranging from $34 to $41 for the Edgewood districts).) This small increase in funding for 
some of the state's most needy students falls woefully short of providing the educational 
opportunities essential to the success of economically disadvantaged students and 
remains arbitrary and unsuitable. (See generally Ex. 20062A. Zamora Report. at 5-32 ; 
RR55:157-68; RR56:56-72; RR56:112-l 15; Ex. 4337 at 7; Ex. 4336 at 43:19-49:22. 
53:12-61:25.) 
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iii. The arhitrary and outdated bilingual weight does not 
deliver adequate funding for [LL students. 

(a) Significant, yet essential, state mandates related 
to language programs for ELL students place 
heavy burdens on school districts. 

FOF 480. Through statutory and regulatory mandates governing bilingual and ESL programs. 
Texas has recognized the important role that quality. effective. and comprehensive 
language programs serve in allowing ELL students to learn. progress. and succeed in 
public schools. The Legislature has declared that every ELL student is entitled to a full 
opportunity to become competent in English through bilingual and special language 
programs that emphasize mastery of English. mathematics. science and social studies. as 
well as the opportunity to participate fairly in school. TEX. EDUC. CODE § 29.051: see 
also 19 TEX. ADMIN. CODE§ 89.120 I. 

FOF 481. The Legislature has further recognized that compliance with the bilingual/ESL statute 
(Chapter B. Subchapter 29 of the Education Code) is .. an imperative public necessity:· 
TF.X. EDUC. CODE§ 29.062(a). 

FOF 482. These significant policy interests of the State impose significant additional costs on 
school districts. Some of these mandates are set forth in greater detail below. As the 
succeeding section lays out, schools lack sufficient resources to meet the State ·s 
mandates and the basic educational needs of ELL students. including the recruitment and 
retention of certified bilingual and ESL teachers. and provision of quality prekindergarten 
programs and appropriate books and materials. among other things. (Sec i1ifra Parts 
l.C.2.d .iii(b)- 1.C.2.d.iii(c) (FOF 496, et seq.).) 

FOF 483. Pro2ram requirements. Each district with an enrollment of twenty or more ELL 
students in the same grade level from kindergarten through twelfth grade is required to 
offer bilingual education in kindergarten through elementary grades; either bilingual 
education, ESL, or another transitional language instruction program in post-elementary 
grades through grade eight; and ESL in grades nine through twelve. TEX. Eocc. CODE 

§ 29.053(d); 19 TEX. ADMIN. CODE§§ 89.122S(e). 89.1210. 

FOF 484. Bilingual and ESL programs are full-time programs o f instruction designed to ensure that 
ELL students have a full opportunity to master the essential knowledge and skills of the 
required curriculum. 19 T EX. ADMIN. CODE § 89 .121 O(a)-(b ). 

FOF 485. The SBOE adopted the English language proficiency standards ( .. ELPS .. ) in 2007. which 
are the English language acquisition standards that must be implemented for ELL 
students in conjunction with the state curriculum. ld. * 74.4. (Ex. 1104, Izquierdo 
Report. at 11 .) 

FOF 486. Bilingual education programs must address the affective. linguistic, and cognitive needs 
of ELL students. These needs include. but are not limited to, instruction addressing the 
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studenf s cultural heritage as well as the history and culture of the Uniled States: 
listening. speaking. reading and writing in the home language and in English; instruction 
structured to ensure mastery of required essential knowledge and higher-order thinking 
skills in all subjects. 19 TEX. ADMIN. CODE § 89.121 O(c). 

FOF 487. ESL programs art! an integral part of the regular educational program and provide 
instruction in English in language arts, mathematics, science, and social studies using 
second language methods to ensure that students master the required essential knowledge 
and skills and higher-order thinking skills. ESL programs also must address the affective 
and linguistic need<> of students. At the high school level students receive sheltered 
instruction. or the teaching method for delivering the content standards necessary for 
language acquisition. in all content areas. Id. § 89.121 O(f)-(g). (RR 14: 157-58.) 

FOF 488. Although the State does not require native language instruction for every district. it 
recognizes that ·'public school classes in which instruction is given only in English are 
often inadequate for the education of those [ELL] students ... Tt:x. EDUC. Com~ § 29.051. 
Dual language programs show particular promise in helping raise ELL student 
achievement, and TEA has pointed to such programs as examples of "best practices:· 
However. these programs entail additional costs to school districts, which can be a barrier 
to their implementation. (RR 14: 128-32 (referencing Ex. 4231 at 8-11 ): Ex. 1104. 
Izquierdo Report, at 6-7; RR 18:8-9: Ex. 4233-A. Carstarphen Dep .. at 89-91; Ex. 3206. 
French Dep., at 84; Ex. 3198, Garza Dep., at 95-96.) 

FOF 489. Other requirements. In those districts where ELL services are required. schools are 
required to meet a number of other requirements related to ELL education. For all 
students entering public school in Texas. schools must conduct home language surveys in 
both English and the home language to determine the language normally used in the 
student's home. TLX. Eouc. COOE § 29.056( I). 

FOF 490. If students are identified as possible ELL students. districts must administer English and 
primary-language oral and written proficiency tests by professionals or paraprofessionals 
with the language skills and training required by the test publishers. Id. § 29.056( I )((a)­
(b). 

FOF 491. School districts must then form a language proficiency assessment committee ("'LPAC.) 
to determine the language proficiency level of each potential ELL student. designate his 
or her level of academic achievement. classify such students and recommend their exit 
from a bilingual or ESL program when appropriate, and monitor the academic progress of 
any exited students for the first two years after program exit. 19 T EX. ADMIN. CODE § 
89.1220(c)-(g), (k). LPACs must include a professional bilingual educator. a 
professional transitional language educator. a parent of an ELL student. and a campus 
administrator. T EX. EDUC. CODE § 29.063(a)-(b). School districts are required to 
establish and operate a sufficient number of LPACs to enable them to discharge their 
duties within twenty school days of the enrollment of ELL students. 19 TEX. AOMIN. 
CODE § 89.1220(e). 
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FOF 492 . 

FOF 493. 

FOF 494. 

FOF 495. 

Texas also req uires teachers in bilingua l or ESL programs Lo be certified in bilingual 
education or ESL. TEX. EDUC. CODI-: § 29.06 1. If a district obtains a waiver of this 
requirement. it must use at least I 0% of its bilingual education allotment to fund a 
train ing program for its teachers. 19 TEX. ADMIN. Corn:: § 89. I 207(a)( I )(D). (b)( I ){E). 

Additionally, each school district that is required to offer a bilingual education program 
must offer an eight-week summer preschool program for children eligible fo r admi ssion 
to kindergarten or first grade at the beginning o f the next school year. The preschool 
program must include I 20 hours of intensive bilingual education or special language 
program and a student/teacher ratio of 18: I or lower. TEX. Eouc. COOL: § 29.060; 19 
T EX. ADMIN. COOL: § 89. I 250. 

School districts must also implement assessment procedures that differentiate between 
language proficiency and special education needs. 19 T EX. ADMIN. CODE § 89.1230. 

School districts with bilingual education or ESL programs must conduct regular 
assessments to determine the program impact and student outcomes. and prepare annual 
reports detailing the progress of the ELL students. Each school principal at a campus 
w ith a program must develop. rev iew, and revise the campus improvement plan annually. 
19 Tr.:x. ADMIN. CODE§ 89.1265. 

(b) The additional costs of funding programs 
necessary for ELL students to acquire a general 
diffusion of knowledge far exceed the funding 
generated by the Bilingual/ESL allotment. 

FOF 496. Despite the substantial programming and serv ices that districts must provide for ELL 
students. the funds provided by the State to defray lhose expenditures have never been 
designed. structured . or funded to cover the actual costs and are unrelated to actual 
student need. 

FOF 497. Background on the bilingual weight. The State recognizes that school districts incur 
additional costs above the regular program in educating ELL students and provides funds 
to school districts to help meet the extra costs of programs for ELL students. See TEX. 
Eouc. Coo~ § 29.05 I. For each student in average daily attendance in a bilingual 
education or special language program. a district is entitled to an annual allotment equal 
to the adjusted basic allotment multiplied by 0.1 (commonly known as the "bi lingual 
weight"). T EX. Eouc. CODE § 42. I 53(a). 

FOF 498 . The 0.1 bilingual weight was first enacted by the Legislature in 1984 and, like the 
compensatory education weight. has never been adjusted. (Ex. 6322. Moak Report. at 58; 
RR6:2 l 5.) The current 0.1 bilingual weight was also never based on actual studies of the 
cosl to educate bilingual students. (Ex. 6322. Moak Report. at 58.) In fact, it ignores 
studies indicating that a s ignificantly higher weight was necessary. 
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FOF 499. The 1984 school finance working group discussed above also recommended an add-on 
weight of 0.4. or 40 percent, based on the actual costs of providing programs for ELL 
students. (RR23:80-8 I; Ex. 4000. Cortez Report. at 12, 30.) The 2009-10 Legislative 
Stakeholder Group. also referenced above. recommended that the bilingual weight be 
increased from 0.1 to 0.6. Neither recommendation was acted upon. (Ex. 1328. Casey 
Report, at 11-12.) 

FOF 500. School districts cannot implement adequate programs for ELL students with the funding 
generated by the adjusted basic allotment multiplied by the 0.1 weight. (See. e.g .. Ex. 
4000, Cortez Report. at 30-33; RR I 0: 127-28; RR6:2 I 5, 217-19; Ex. 6322, Moak Report, 
at 58; RR 18:77-78; Ex. 4224-S. Cervantes Dep .. at 198; Ex. 3205, Chambers Dcp., at 61-
62; Ex. 3204, Dupre Dep., at 118; Ex. 3198. Garza Dep., al 116-24; RR24: 141-42. 149-
50, 167-69; RR20:55.) The lack of adequate resources makes it difficult for many school 
districts - including low and moderate-wealth school districts to hire specialized 
teachers. provide the necessary supplementary materials. conduct required assessments. 
and comply with state mandates. (Ex. 4000. Cortez Report. at 33.) 

FOF 50 I. After discussing the many challenges facing ELL students. Lubbock ISO Superintendent 
Dr. Karen Garza stated: --given our current circumstances. what we're currently provided 
is sorely inadequate to meet the challenges of our diverse population that we were just 
discussing, both our at-risk students, our economically disadvantaged students. and then 
our students who do not speak English. Our current funding system is sorely inadequate 
to meet those needs and I think ifs going to be exacerbated, significantly so, with this 
new testing program from the State of Texas and the new graduation requirements:· 
(Ex. 3198. Garza Dep .. at 123-24.) 

FOF 502. Numerous superintendents testified to the outstanding basic educational needs of ELL 
students that they are unable to meet because of the inadequate bilingual allotment. For 
example. sheltered instruction and spec ialize<.! teams of four or five teachers to help serve 
the ELL students of La Feria ISO would cost an additional $250,000 above the current 
costs. (RRI 8:55.) In San Benito CISD. the bilingual allotment docs not cover the 
additional costs for essential ELL progr::ims and services such as extra tutoring. reducing 
class sizes, ESL curriculum. professional development training on the English language 
proficiency standards, hiring back teacher aides, and hiring additional teachers so the 
district can have separate bilingual classrooms to appropriately serve its ELL students. 
(RR4:88-94.) Without these necessary educational opportunities. the district does not 
expect to get the ELL students up to grade level. much less to help them achieve college 
and career readiness. (RR4:95.) Likewise. in Harlingen CISD, teachers are required to 
serve ELL students in mixed classrooms, which adversely affects student learning. 
(RR 15: 121-22.) Teachers also lack in their classrooms necessary ESL support textbooks. 
phonetics and reading activities. workbooks. and teacher aides. (RR 15: 129-31; 158-59.) 
The current bilingual allotment does not cover necessary programs for ELL students in 
Los Fresnos ISO. such as extended day programs for language development and college 
preparatory academies. reading specialists, and adequate language labs. (RR24: 134-35. 
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146-47.) In Edgewood ISO. the bilingual allotment only covered ahout one-fifth of the 
district's expenditures on ELL programs. (RR22: 145-46.) 

FOF 503. Summer school not only helps those students struggling on standardized tests and fa iling 
classes. but it also provides a continuum for ELL students trying Lo achieve throughout 
the year and expands and reinforces those ski lls. (RR 15: 172-73; Ex. 3198. Garza Oep .. 
at 118-119.) However, the bilingual allotment does not cover those expenses for La Feria 
ISO and cuts to summer school funding have drastically reduced or eliminated summer 
school for ELL students . (RR 18:31-32.) 

FOF 504. As described in more detail in Part l.C.7.d (fOF 1091, et seq.) below, inadequate funding 
has led to deficiencies in teaching quality for ELL students caused by the lack of quality 
training and professional development for teachers and lack of sufficient program 
monitoring. among other things. (See. e.g .. RR 14: 157-58. 160-63, 165-66 (referencing 
Ex. 423 I at 3 1. 34-39); Ex. 1345, Izquierdo Site Visits Report, at 3-4. 7-9: 
RRl5:121.138-39.173-74: RR18:17-18. 28.) The deficiencies. in turn. lead to ·· limited" 
and ··weak .. student learning and academic achievement for ELL students. preventing 
their progress both linguistically and academically. (RR l4:166.) 

FOF 505. Austin ISO received a grant from a private foundation for necessary ELL professional 
development training in the amount of $8,474.994. (Ex. 4041 .) The district is not 
expected to fully susta in the program with the current level of ELL funding. (RR 19: 197-
200.) 

FOF 506. School finance experts have conducted studies in several states of the incremental costs 
of providing bilingual programs. (RR23:82-86.) These studies show that Texas' s 
funding of bilingual education falls sign ificantly short. For example, a 2011 Colorado 
study by nationally known experts found that add-on resources would require a weight of 
between 0.47 for an ELL student in a large school district lo 0.564 per ELL student in a 
small or rural district. compared to the average student. (RR23:84-86; Ex. 4000. Cortez 
Report. at 3 1-32.) A 2005 Arizona study conducted by the National Conterence of State 
Legislatures found that the incremental costs of ELL student education ranged from 
$1.026 to $2.571 per student depending on the student's grade level. (Ex. 4000, Cortez 
Report. at 31.) 

FOF 507. The bilingual weight in Texas is not only insufficient for all grade levels but also fails to 
account at all for the difference in wsts to educate bilingual students at dil'ferent grade 
levels. (RR24: 171-73.) As Los Fresnos ISO Superintendent Gonzalo Salazar testified. 
districts are further burdened by the inadequate bilingual weight in the higher grades. 
where the subject matter is more difficult, and yet districts receive less total funding from 
the weight because fewer students are identified ac; ELL. (RR24: 171-73.) 

FOF 508. Moreover. the weight of 0.1 is substantially below many other states. (Ex. 6322. Moak 
Report, at 58, 61-62.) A 2008 national study of sixteen states that have bilingual add-on 
weights found Texas to be at the lowest end of what states have found necessary for ELL 
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students, a range that can run up to two times the cost of non-disadvantaged students. 
(RR6:2 I 8-20; Ex. 6322, Moak Report. at 58.) 

FOF 509. The 0. I weight also bears no relationship to the standards imposed today on students and 
school districts. The weight pre-dated the successive eras of higher educational standards 
and assessments such as TEAMS. TAAS, TAKS. and now STAAR. (Ex. 4000, Cortez 
Report. at 30; see also RR I 8:77-78; RR4: I I 4-23 (stating resources were not sufficient 
under T AKS and comparing results to increased rigor under STAA R).) 

FOF 5 I 0. Districts· actual expenditures on ELL programs also confirm the inadequacy of the 
bilingual weight. (See. e.g., RR I 8: I 0- 11; Ex. I 0644 (the State allocated approximately 
$400 additional dollars for each ELL student enrolled in La Feria ISO. but the district's 
expenditures amounted to approximately $1,446 per ELL student); Ex. I 0633; Ex. 4237 
at 8 (the State allocated approximately $430 for each ELL student enrolled in Edgewood 
ISO. but the district spent $2.843 per ELL student. or nearly six times the bilingual 
allotment).) Many school districts' bilingual expenditures per student far exceeded the 
bilingual allotment. including: Abilene ISD's expenditures at $2.130 per ELL student. 
Alief ISO at $2.545, Amarillo ISO at $2.496. Calhoun County ISD at $2.653. Lewisville 
ISD at $1.315. and Lubbock at $1.304. (Ex. 10615; Ex. 10619; Ex. 10621; Ex. 10629; 
Ex. I 0645; Ex. I 0648.) These expenditures above the allotment include those elements 
necessary to support quality bilingual programs. including stipends for bilingual and ESL 
certified teachers to help with their retention. professional development, teacher and 
instructional aides, tutoring, and extended-day programming. (Sec. e.g., RR 18:9-13. 49; 
RR22: 145-46, 148.) 

FOF 511. The bilingual allotment. even when combined with general revenue dollars for 
expenditures. falls far short of that needed to provide ELL students access to reasonable 
opportunities these students require to acquire a general diffusion of knowledge as 
established by the State. (RR22: 145-46, 148.) 

FOF 512. The legislative changes to funding enacted by the 83rd Legislature did not change the 
bilingual weight. which remains al 0.1. (Ex. 20062A, Zamora Report. at 16; RR56: 128.) 
The temporary increase to the basic allotment for the 2013-14 school year yields only 
minimal increases for ELL students. For example. using the average basic allotment as 
represented by Dr. Dawn-Fisher of the TEA. districts could expect to receive 
approximately $23 more per ELL student compared to the 2012-13 school year. (Ex. 
11470 at Tab ·'formula history.") This small increase in funding for some of the state's 
most needy students falls woefully short of being adequate and remains arbitrary and 
unsuitable. (RR55:157-68; RR56:56-72; RR56:112-15; Ex. 4337 at 7; Ex. 4336 at 43:19-
49:22. 53:12-61:25.) 

FOF 513. Decline in budget and expenditures for ELL programs. Despite the growth of the 
ELL student population in recent years. the amounts of both budgt:ted and actual funds 
dedicated to bilingual/ESL programming have declined. In the three school years from 
2009-10 to 20 I 1-12. the amount budgeted for bilingual/ESL dropped from 4.34% of all 
program expenditures (or approximately $1,493 per ELL student using the number of 
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ELL students reported in the 2009-10 State AEIS Report (Ex. 10795)) to 3.45% of all 
program expenditures (or approximately $1, 133 per ELL student using the 2011-12 State 
AEIS Report (Ex. 11213)) - which represents a 24.5% drop over this period. (Ex. 4074.) 
This amounted to a roughly $270 million drop - from $1.219,062,042 to $949,388,965 at 
the same time that the statewide ELL population increased by roughly 22,000 students. 
(RRI4:19 (referencing Ex. 4230 at 4): Ex. 4074~ compare Ex. 10795 at Sec. II. p. I with 
Ex. 11213 at 2.) Actual financial data showed similar declines. (Ex. 4073; see also 
RRl4:15; Ex. 4230 at 4.) For 2011-2012, TEA reported that actual expenditures for 
bilingual education dropped to $917.244,578. or 3.45% of actual expenditures for that 
year. (See TEA. 2011-2012 Actual Financial data, available at 
http://ritter.tea.state.tx.us/cgi/sas/broker? service=marykay& program=sfadhoc.actua I re 
pen 2012.sas& service=appserv& debug=O&who box=&who list= STA TE.) 

FOF 514. From 2002-03 to 2011-12, budgeted expenditures for bilingual/ESL instruction ft:ll from 
4.5% to 3.45% of all funds expenditures. even though the ELL student population grew 
from 14.9% to 17% of the total student population during that same period. (RR 14: 19 
(referencing Ex. 4230 at 4 ); Ex. I 087 at Sec. II at I; Ex. 11213 at 2.) In 2012-13. 
budgeted expenditures for bilingual education further dropped to 3.39% of program 
expenditures or $ 192 per student. (See TEA. 2012-2013 Budgeted Financial Data. 
available at http://ritter.tea.statc.tx.us/cgi/sas/broker? service=marykay& program=sf 
adhoc.budget repo11 2013.sas& service=appserv& debug=O&who box=&who list= S 
TATE.) 

FOF 515. The budgeted and actual expenditures far exceed the amounts allocalt:d to districts for 
bilingual educalion under the FSP. For example, when adding up the ··Total FSP 
Bilingual Funding'' for the 1,024 districts for the 20 I 0-11 school year (Ex. 4226, Column 
U), the amount was a mere $369.953,277. compared to $1, 150,21 1.353 in actual 
expenditures. (Ex. 4073 at 6.) 

(c) Districts must use a significant amount of their 
bilingual allotment to cover the cost of recruiting 
and retaining qualified bilinguaVESL teachers. 

FOF 516. Many school districts across Texas compete to recruit and retain qualified bilingual/ESL 
teachers by paying significant stipends to certified teachers, which in tum. uses up 
significant portions of the bilingual allotment. (See, e.g .. RR 18: 13; RR22: 145-47; J::x. 
4237 at 8; RR 19: 146-47.) According to TEA. Texas faced a shortage of bilingual and 
ESL teachers in the 2012-13 school year and faces a similar shortage in the 2013-14 
school year. (Ex. 1085 at 8; Ex. 4274.) As stated earlier. the number of ELL students 
grew hy over 230,000 students over the past ten years to 863.974 students in 2012- 13. 
(See supra FOF 15.) But while ELLs now make up a greater percentage of the student 
population than in years past (17.1% in 2012-13 compared to 14.9% in 2002-03). 
bilingual/ESL teachers make up a smaller percentage of the total teacher population 
(8.1% in 2002-03 compared to 5.3% in 2012-13). (RR14:21 ; Ex. 4219; Ex. 1087 at Sec. 
II, p. 1; Ex. 4258 at 13. 17.) 
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FOF 517. TEA also reported that in 2010, many bilingual/ESL teachers were teaching with out-of­
field credentials - 20% in early childhood education/kindergarten, 10% in elementary 
school, 37% in middle school, and 85% in high school. (RR 14:21-23 (referencing Ex. 
1085, Pompa Report. at 8); RR34: 164.) Despite the importam:e of quality, trained 
teachers for ELL students. because of the shortage of certified bilingual and ESL teachers 
in Texas. some districts must seek waivers from TEA, leaving uncertified teachers to 
teach ELL students in bilingual or ESL classes. (RR34: 165-66; RR6:32-33.) TEA 
reported that in 2011-12. 16.3% of bilingual/ESL teachers were teaching with out-of-field 
credentials in early childhood/kindergarten, 11 .8% in elementary school. 28.2% in middle 
school and 92% in secondary grades 9-12. (See 

www.tea.state.tx.us/WorkArca/linkit.aspx?Linkldentifier=id&ltemJD=25769804697&lib 
I 0 =25769804697) 

FOF 518. Districts also have responded to the teacher shortage by paying stipends in an effort to 
recruit trained and certified bilingual education and ESL teachers. (RR 18: 13; RR22: 145-
47; Ex. 4237 at 8.) In 2011-12, approximately 40% of school districts pay a bilingual 
stipend. according to a survey by the Texas Association of School Boards. (RR 14:21-23 
(referencing Ex. 4230 at 5 and TASl3 survey); Ex. 4219; RR6: I 03; Ex. 4224-P. 
Kincannon Dep., at 22.) Paying stipends to recruit and retain certi lied instructions 
requires additional resources. (Ex. I 085, Pompa Report. at 8 (according to a Texas 
Association of School Boards survey, in 2011-12. the average stipend for bilingual 
education teachers was $2,483 and $1 .19 I for ESL teachers).) In 2012-13. TASB found 
that 74% of school districts pay shortage stipends and that the average bilingual stipend 
had risen to $2.495. (See 2013-13. TASB/TASA Teacher Report available at 
http://www.tasb.org/services/hr services/salary surveys/documents/tchr highlights landi 
!1&rulf) 

FOF 519. Based on the most recent research and the testimony and evidem:e before the Court. the 
Court finds that the current bilingual weight is not designed. structured, or funded to 
accomplish a general diffusion of knowledge for ELL students. (RR23:85; Ex. 4000. 
Cortez Report, at 33; RR6:2 I 8-20.) 

FOF 520. 

e. Economically disadvantaged and ELL students are being 
denied a meaningful opportunity to achieve a general diffusion 
of knowledge, which renders the system unconstitutional. 

Based on the output data described above in Parts l.C.2.a.iii (FOF 298, et seq.) and 
l.C.2.b.iii (FOF 349. et seq.), the Court finds that economically disadvantaged and ELL 
students are not achieving a general diffusion of knowledge. The inability of districts to 
offer the necessary interventions (see supra Part l.C.2.c (FOF 379, et seq.)) to help these 
populations overcome the educational obstacles they face (see supra Parts l.C.2.a.i (FOF 
277, et seq.) and I.C.2.b.i (FOF 333, et seq.)) means that school districts arc not able to 
provide these students with a meaningful opportunity to achieve a general <liff usion of 
knowledge. Then::fore. the Court finds that the education system is constitutionally 
inadequate as to economically disadvantaged and ELL students. 
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FOF 521. The Court further finds that the size of the economically disadvantaged population - 60% 
and growing (see supra FOF 13) - is so great that their failure to achieve a general 
diffusion of knowledge renders the entire system constitutionally inadequate . This 
finding is bolstered by the performance data for .. all students" (detailed in Part l.B.S 
above (FOF 126. et seq.)). which reveals that hundreds of thousands of Texas high school 
students are off-track for graduation (see supra FOF 146 - FOF 157). and that more than 
half of all students failed to achieve the final Level II score on all but one STAAR exam 
in Spring 2013. (See supra FOF 141 (STAAR EOC) and FOF 143 (STAAR 3-8).) 

3. If all Texas students are to have a reasonable and meaningful 
opportunity to acquire a general diffusion of knowledg~ Texas 
schools must be given adequate and suitable funding to hire a quality 
workforce and implement quality programs. 

FOF 522. The performance data detailed above in Part l.B.5 (FOF I 26. et seq.) demonstrates that 
Texas is far from meeting the legislatively defined standard for a general diffusion of 
knowledge: providing all students with a meaningful opportunity to graduate college and 
career ready. In both 2012 and 2013, less than half of high school students achieved the 
lower phase-in Level II standard on all tests taken. (Ex. 6322, Moak Report. at 26; 
RR54:141-42 (referencing Ex. 6618 at 23); see also supra FOF 140.) In Spring 2013. 
only 24% of all high school students achieved the final Level II standard (TEA 's current 
definition of college ready) on all tests taken. (Ex. 6618 at 23: see also FOF 141 .) The 
percentage of ninth grade students achieving Level 111, which is the level that was 
empirically linked to external measures of college readiness, ranges from a low of 2% on 
English I Writing to a ··high'' of 16% on Algebra I in 2013. (Ex. 5707 - Ex. 5711: see 
also supra FOF 142.) · 

FOF 523. To close the gap between Texas's standards and student performance. school districts 
must hire and maintain a quality workforce. including both teachers and educational 
support staff. such as counselors and librarians; however. superintendents uniformly 
testified that they lack the resources to hire the personnel needed to achieve the necessary 
progress. (See infra Parts l.C.3.a (FOF 526, er se.q.) and l.C.3.d (FOF 575, et seq.).) 

FOF 524. School districts also must be able to provide additional quality programs and 
interventions. Superintendent and expert testimony establishes that quality. full-day pre­
K and reduced class sizes are among the most effective tools, yet districts currently lack 
the necessary funding to provide them. (See infra Parts l.C.3.b (FOF 550, et seq.) and 
l.C.3.c (FOF 562, et seq.).) 

For 525. Finally, school districts must meet the demands of a growing student population by 
building new facilities and repairing or replacing aging facilities. (See infra Part l.C.3.e 
(FOF 585. et seq.).) 
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a. Districts Jack the necessary resources to replace, hire, and 
retain the quality teachers necessary to provide a genera) 
diffusion of knowledge. 

i. Texas must hire substantially more teachers to account 
for student growth and to replace those near 
retirement. 

FOF 526. Texas employed the equivalent of 335,000 full-time teachers in its public schools, 
including charter schools, in 20 I I. (Ex. I 122. Vigdor Report. at 2.) Texas must fill 
40,000 net teaching positions every year simply to replace the teachers leaving the 
workforce and to keep up with population growth. Over the last twelve years. I 0% of 
teachers on average have left the workforce annually . (RR23:182-83; Ex. I 122, Vigdor 
Report, at 2.) 

FOF 527. The challenge of teacher recruitment in Texas is exacerbated by tht: aging of the teacher 
workforce. Estimates from the Census Bureau indicate that the median age for primary 
and secondary schoolteachers in Texas increased from thirty-five to forty-two between 
1980 and 20 I 0. (Ex. 1122. Vigdor Report, at 2.) The percentage of lt:achers over fifty­
five - and therefore at high risk of retirement over the coming decade - has doubled since 
1990, to the point where they represent nearly 20% of the workforce - a proportion not 
seen in more than a generation. (Id.; RR23: 183-84: Ex. 5412 at 4-5.) 

FOF 528. Texas simply does not train enough new teachers to keep up with this demand. Indeed. in 
only one year has the production of newly certified teachers from in-state preparation 
programs exceeded 27,000 individuals, and historically many of those obtaining 
certir.cation never choose to enter the teaching profession. Texas must .. import" 
thousands of teachers each year. (Ex. 1122, Vigdor Report, at 3; RR23: 184-85; Ex. 5412 
at 6-7.) As the state·s population continues to grow. and as its sizable cohort of baby 
boom-era teachers retire over the next decade. its need to import teachers from outside of 
Texas - and to compete with other states for teaching talent - will only increase. (Ex. 
54 12 at 6-8.) 

FOF 529. 

FOF 530. 

ii. Texas faces significant challenges in ensuring the 
quality of its teacher labor force. 

Texas also needs lo ensure that its teaching labor force is high quality. The consensus 
view among education policy researchers and superintendents alike is that teacher quality 
is a key determinant of student achievement. (RR23:209- I 0: Ex. 1122, Vigdor Report. at 
18; Ex. 3188, Baker Report, at I 03; see also, e.g., RR3: 143; RR4:80-8 I; RR8:46: 
RR25:122-23.) Yet. the evidence supports the conclusion that the absolute level of 
teacher quality in Texas has declined over time. (Ex. 1122. Vigdor Report. at I.) 

According to the research base. two credentials are strongly associated with 
improvements in student performance: teacher experience and certification in the field in 
which the teacher is teaching. (RR23: 193; Ex. 1122. Vigdor Report. at 6-7.) 

147 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 166 of 383



375

FOF 531. Novice teachers have been found to be less effective than more experienced teachers. 
(Ex. 1122. Vigdor Report, at 6: RR23: 193-94.) A substantial body of literature has found 
that concentrations of novice teachers can have significant negative effects on student 
outcomes. (Ex . 3188. Baker Report. at 111.) Teachers' competence increases rapidly 
within the first few years on the job. and their effectiveness continues to grow over time 
(albeit at a slower pace). (Ex. 1122. Vigdor Report, at 18-20; RR23: 194 (referencing Ex. 
5412 at 17-18).) Yet Texas schools are increasingly hiring novice teachers to fill the 
large number of vacancies that must be filled each year. (Ex. 1122. Vigdor Report. at 7; 
RR23: 199.) The reliance on novice teachers is concentrated in districts that face 
persistently high turnover rates. In such districts. it is common for over 20% of the 
workforce to consist of beginning teachers. (RR23:200-0 I (referencing Ex. 5412 at 21-
22).) A teacher in a high poverty district is 26% more likely to be a novice teacher than a 
teacher in a low poverty district. (Ex. 3188, Baker Report. at 111.) Reliance on large 
numbers of inexperienced teachers is likely to negatively affect the average quality of 
teachers in Texas and to adversely affect student outcomes. (Ex. 1122. Vigdor Report. at 
8; RR23: 193-97 (referencing Ex. 5412 at 18); Ex. 3188, Baker Report, at 111.) 

FOF 532. Teacher quality is also <:orrelated with in-field certification. and students perform more 
poorly in a subject when their teachers lack certification in the subject matter. (Ex. 1122. 
Vigdor Report, at 6-7.) Yet schools are increasingly relying upon teachers who lack 
traditional certification and/or certification in the subject matter they teach. (Id. at I 0.) 

FOF 533. Alternative certification programs. A generation ago, about 80% of teachers in Texas 
possessed traditional certification. meaning that they had progressed through a traditional 
teacher education program as a postsecondary student. Today, that proportion stands at 
45%. (Id.; RR23:204 (referencing Ex. 5412 at 25-26).) As traditional certification has 
waned, so-called "alternative'' certification. a route pursued by less than 1% of teachers 
in the late 1980s. is now the route of choice for more than a quarter of the state ·s 
teachers. (Ex. 1122. Vigdor Report. at 10.) In some recent years. alternatively certified 
teachers have accounted for more than 40% of new entrants into the profession. (Id.; 
RR23 :205 (referencing Ex. 5412 at 27).) Alternative certifications may be obtained from 
a range of public entities (school districts, community colleges, regional service centers. 
etc.) or private entities. (RR23:203. 205.) 

FOF 534. To a large extent, Texas has relied on private alternative certification programs (''ACPs .. ) 
to meet the immense need for new teachers created by turnover within the profession and 
population gro\.\1h. (Ex. 1122, Vigdor Report, at 11; RR23:205-06.) Private ACPs. in 
turn, meet this demand in part by circumventing certification requirements that would 
ordinarily apply to traditionally certified teachers. (Ex. 1122. Vigdor Report. at 11.) 

FOF 535. Teachers must pass a state certification exam to be fully certified as a teacher in Texas. 
(Ex . 1122. Vigdor Report, at 12.) The State·s certification tests measure content 
knowledge in the subject a candidate intends to teach. (F.x. 1122. Vigdor Report, at l 2.) 
Results on these tests raise doubt about the level of knowledge of teachers coming 
through the private ACPs in the areas they teach. (RR23:207 (referencing Ex. 5412 at 
28).) Based on 2002-07 data. the odds of failing a Texas teacher certification test are 
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25% to 90% higher. depending on subject matter. for teachers trained in private ACPs. 
relative to teachers with traditional university-based training. (Ex. 1122. Vigdor Report, 
at 13; RR23:205-07 (referencing Ex. 5412 at 29).) On the elementary-level generalist 
certification exam. which is the most commonly taken exam. the odds of failure arc as 
much as 90% higher for teachers trained by a private ACP. (Ex. I 122. Vigdor Report. at 
12.) 

FOF 536. Teachers pursuing alternative certification are often working in the classroom while in 
the process of being certified. (RR23:207-08.) This means that a large number of the 
teachers encountering difficulty in demonstrating a minimum level of content knowledge 
on the certification exam are actually responsible for educating students. (F.x. 11 22. 
Vigdor Report. at 12.) 

FOF 537. In part because of their difficulties in obtaining full certification. teachers trained in 
private ACPs have higher turnover rates than their traditionally-ct:rtified counterparts. 
(Ex. 1122. Vigdor Report. at 13; RR23:208 (referencing Ex. 5412 at 30).) Turnover 
causes a loss of institutional memory about specific students. state mandates. and similar 
issues . (Ex. I I 22, Vigdor Report. at 8.) 

FOF 538. Certification in field. Studies show that students fare more poorly in a subject when 
their teacher lacks certification in field. (Id. at 6-7.) In Texas and nationwide. teacher 
shortages are acute in certain subject areas. which has caused schools to rely more 
heavily on less-qualified candidates in these fields. (Id. at 14.) 

FOF 539. Math and science teachers, for example, frequently possess credentials that are in demand 
in the private sector. and const:quently have options to leave the profession at various 
points in their career. (Id.) This competition for skilled teachers forces the state to rely 
on less qualified candidates in these fields. (Id.) In 2011. 70% or fewer of Texas' s high 
school science. high school computer science. middle school science. middle school 
English, and middle school computer science teachers were fully certified in their 
respective grades and subjects. (Id. at 15; RR23:202 (referencing Ex. 5412 at 23).) In 
the course of normal progress through middle school and high school, the average Texas 
public school student can expect to spend two years instructed by science teachers who 
lack certification to teach the subject, and an additional one or two years taught by a 
similarly uncertified math teacher. (Ex. 1122. Vigdor Report. at 14-15.) 

FOF 540. In addition, the percentage of high school teachers in Texas with an undergraduate major 
in their main assignment area decreased from 77.8% in 2003-04 to 71.9% in 2007-08. 
(id. at 15; RR23:202-03.) Texas' s ranking by this measure decreased from forty-fourth 
to forty-sixth over the four-year time period. (Ex. 1122, Vigdor Report. at 15 .) 
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FOF 541. 

FOF 542. 

FOF 543. 

FOF 544. 

FOF 545. 

iii. Teacher salaries affect the ability of districts to hire and 
retain quality teachers, which impacts student 
performance. 

Economist Jacob Vigdor testified. based on experimental and quasi-experimental 
research that he and other researchers have performed, that higher salaries help schools 
attract and retain better quality teachers. (RR23:212-13 (referencing Ex. 5412 al 34).) 
This in turn results in improved student achievement. (RR23:2 I 2- I 3 (referencing Ex. 
5412 at 34 ).) For example, evidence suggests that increasing teacher pay can lead to 
higher graduation rates. (RR 15:30.) 

Dr. Baker corroborated Dr. Vigdor's analysis, testifying that teacher salaries affect the 
quality of entrants to the teaching profession and impact how long teachers remain in the 
profession and where they choose to work. (Ex. 3188. Baker Report. at I 02-05; 
RR 16:82-83. 151-52.) 

Superintendent testimony also confirms Dr. Raker's and Dr. Vigdor's conclusions that 
compensation affects the quality of teachers a school can hire and retain. (See. e.g.. 
RR3 : 143-44; RR 19: 125-26; RR4:253-54.) Numerous superintendents emphasized that 
districts compete with each other to hire new teachers and that salary plays an important 
role in teachers· decisions about where to work. (RR4:253-54; RR4 I :66; Ex. 31 98. 
Garza Dep .. at 49-50.) Even higher wealth districts have lost teachers to neighboring 
districts because their district"s salaries are not competitive. (See, e.g., RR20:84~ 

RR4:254-55.) Numerous superintendents testified that they believe their ability to recruit 
and retain teachers will be adversely affected if they are forced to continue to reduce or 
freeze teacher salaries. (RR4:253-55: Ex. 5617. Reedy Dep., at 49: Ex. 5614. Patek Dep .. 
at 42.) 

iv. Texas teacher salaries are not competitive. 

Despite the importance of salaries to attracting and retaining quality teachers, Texas 
teacher salaries have declined significantly relative to the national average teacher salary. 
(Ex. 1122. Vigdor Report, at 4.) Twenty years ago. Texas teacher salaries were close to 
the national average. but today, age-adjusted salaries paid to teachers in Texas lag 7% to 
10% below the national average. (Id.; RR23:185-86 (referencing Ex. 5412 at 10).) A 
State expert. Dr. Podgursky, conceded that it was appropriate to compare salaries across 
states on an age-adjusted basis (RR30:8), because it allows for a better measurement of a 
teacher's earning potential by eliminating any distortions caused by each state's differing 
distributions of teachers across experience levels. (RR23: 186-87 .) 

The most recent data from the NCES shows that the average teacher salary in Texas was 
$47,3 1 I in 2009-10 dollars. well below the national average of $54.965 and lower than 
thirty-two other states. (RR23: 192 (referencing Ex. 5412 at 15).) This data also shows 
that Texas is falling behind other states, including neighboring states. 
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FOF 546. Since 1999-2000. Texas was one of only fifleen states where teacher salaries failed to 
keep pace with inflation. (RR23: 192 (referencing Ex. 54 I 2 at 15).) Since 1999-2000, 
forty-one states increased salaries at a faster rate than Texas. (RR23: 192 (referencing Ex. 
5412 at 15).) And Texas's four neighboring stales posted much stronger inflation­
adjusted growth in salaries than Texas. with Oklahoma at 20%, Louisiana at 14.8%. New 
Mexico at I 0.4%, and Arkansas at 9.4%. with Texas bringing up the rear at -1.6%. 
(RR23: 192-93 (referencing Ex. 5412 at 15).) Moreover. average Texas teacher salaries 
have fallen behind those of other states that are expected to be Texas' s main source of 
competition for new teachers in the coming decade. including Arizona, Colorado, 
Florida, Georgia, Nevada, New Mexico, Utah. and Wyoming. (Ex. I 122. Vigdor Report. 
at 5; RR23 :191 (referencing Ex. 5412 at 14).) 

FOF 547. Texas teacher wages are also low when compared to non-teachers with similar education 
levels who work similar amounts of time. (RR 16: 151 -53; Ex. 3 188, Baker Report. at 
105-08.) In fact, teachers in Texas earn a weekly wage that is less than 70% of the wage 
of their similarly educated peers. (Ex. 3188. Baker Report. at I 05~ Ex. 1122. Vigdor 
Report, at 4.) Texas teacher wages fall into the bottom ten states in terms of their relative 
competitiveness with other career opportunities for individuals at the same education 
level. (Ex. 3188, Baker Report, at I 05.) Teacher wages in Texas are particularly low in 
metropolitan areas like Houston. Dallas, and Austin, when compared to non-teacher 
wages in Texas for individuals working the same number of hours and weeks per year. 
and at the same age and education level. (Id. at I 07 .) It is reasonable to assume from this 
data that the quality of applicants to the teaching profession is lower than it would be if 
wages were more competitive. (Id. at I 05.) 

FOF 548. It is also important to consider how teacher salaries have declined over time in assessing 
the competiveness of teacher salaries compared to other fields. Over the past fifty years, 
opportunities for women in highly paid occupations - from medicine and law to 
eng ineering and business - have expanded tremendously. (Ex. 1122, Vigdor Report. at 
16-17; RR24:27.) Elementary and secondary teaching, once one of the primary options 
available to highly educated womt:n. is now only one of many such options. (Ex. 1122. 
Vigdor Report, at 16-17; RR24:27.) The decline in teacher salaries relative to other 
professions makes it much more difficult to attract teachers. (Ex. 1122, Vigdor Report. at 
4, 16-17: RR23:187-88.) Evidence a lso supports the view that the declining relative 
attractiveness of teaching to women - evident not just in Texas, but throughout the 
country - has led highly qualified candidates to choose other professions. (Ex. 1122. 
Vigdor Report, at 17; RR23: 189-90.) 

FOF 549. Dr. Vigdor opined that: (I) at the salaries currently in place, there is an insufficient 
number of well qualified teachers willing to work in Texas public schools: (2) Texas 
schools have had to compromise their standards for teacher quality: and (3) higher 
teacher salaries are needed to address these concerns. (RR23: 180-81; RR24:43-44; Ex. 
1122, Vigdor Report. at 13, 18.) 
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b. Districts need funding for quality pre-K prog.ramming. 

FOF 550. High-quality pre-K programs can significantly improve student performance and 
behavior and help districts achieve a general diffusion of knowledge. but Texas is not 
making the necessary investments on this front. 

FOF 551. Dr. Steven Barnett, Director of the National Institute for Early Education Research. 
testified regarding the research base associated with the impact of quality preschool 
education. High-quality preschool education has been shown to increase both test scores 
and graduation rates. and to reduce grade retention, behavioral problems. delinquency, 
and crime. (RR 11: 140.) In addition, the evidence indicates that starting earlier produces 
greater long-term gains: two years beginning at age three produces better results than om: 
year beginning at age four, and starting prior to age three may produce even better 
results. (Ex. I 074. Barnett Report, at 9; RR 11: 175-76.) 

FOF 552. Research shows that the pre-K programs with the largest and longest-lasting effects are 
more educationally intensive and expensive. (RR 11: I 39-41 ; Ex. I 074. Barnett Report, at 
8.) The preschool programs identified as more etlective have been part of the public 
education system and have had more highly-educated, better-paid teachers than Head 
Start and childcare. (RR 1 I : 149; Ex. I 074. Barnett Report, at 8.) Neither ordinary 
childcare nor Headstart programs are sufficient substitutes because they do not provide 
the large, long-term substantive gains in cognitive and social development that have been 
achieved with high quality pre-K programs. (RR 11 : 148-50; Ex. I 074, Barnett Report. at 
5.) 

FOF 553. Dr. Barnett's opinions about the importance of quality. full-day pre-K programs were 
bolstered by the testimony of former Commissioner Robert Scott. Mr. Scott has long 
championed improvement in the quality of pre-K programs and funding for full-day prc­
K programs. (Ex. 5630, Scott Dep .. at 31-32, 43 .) He advocated for the state grant that 
provided funding for full-day pre-K in many districts. (Id. at 32, 43.) According to Mr. 
Scott, this grant was a "critical program[] that support[s] student progress from pre-K 
through grade 12." (Ex. 15.) 

FOF 554. Superintendents from across the state echoed the testimony of Dr. Barnett and Mr. Scott 
regarding the importance of a quality pre-K program, emphasizing the significant impact 
the program made in their districts before it was eliminated as a result of budget cuts. 
(See. e.g .. RRl9: 185; Ex. 5613. Youngblood Dep., at 23-24; RR5:172: RR8:103-04; 
RR20:50-56. 74-75; RR24:115-17, 195-96; t::x. 3208. Williams Dep .. at 210-11.) 

FOF 555. Dr. Barnett noted a number of weaknesses in Texas's State-funded pre-K program. 
including the fact that the State places no limits on maximum class size or child-staff 
ratio in pre-K. (RR 11: 186; Ex. I 074, Barnett Report, at 15.) Texas is one of only three 
states that has no such limits. (Ex. I 074, Barnett Report. at 15.) In addition, assistant 
teachers in Texas are not required to have an education beyond a high school diploma so 
they are not required to have the specialized preparation that would enable them to be 
effective teaching partners. (Id.; RR 11: 187.) 
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FOF 556. No state with a pre-K program has less state-level capacity (in terms of absolute numbers 
of staff) to monitor and oversee pre-K than does Texas - even states as small as 
Delaware. (Ex. I 074, Barnett Report, at 15: RR 11: 173-74.) Texas is currently without 
any statewide system lo evaluate the quality of public preschool programs and determine 
what percentage of students exit the pub! ic preschool system kindergarten-ready. 
(RR34:61-63. 71.) In fact, the State only gathers information on approximately 30% of 
public preschool programs statewide. (RR34:66.) TEA does not collect data on what 
percentage of three and four-year olds in the state are preschool eligible, or what 
percentage of ELL and economically disadvantaged students in the state actually have 
access to preschool. (RR34:72-73.) Lack of state capacity for monitoring and oversight 
precludes a continuous improvement process that would ensure that programs actually 
use resources effectively and provide a high quality education . (Ex. I 074, Barnett 
Report, 14-16.) 

FOF 557. Although the Stale contends that there are twenty integration specialists that provide 
services for pre-K programs statewide, those individuals admittedly do not assess the 
effectiveness of state preschool programs. (RR34:56.) Moreover. the TEA· s Director of 
Early Childhood Education, Gina Day, admitted that Texas has never gauged the 
effectiveness of any services provided by those specialists. (Id.) 

FOF 558. As noted in Part l.B.2.e (FOF 52, et seq.) above. Texas previously funded full-day pre-k 
programs. but currently funds only half-day pre-K. and only children who meet certain 
criteria are eligible for state-level pre-K funding. (Ex. I 074, Barnett Report, at 14; 
RRI 1:184-85; RR34:13.) 

FOF 559. Rather than provide resources to expand pre-K programs. Texas has significantly cut 
funding for these programs, which are critical for the academic success of at-risk 
students. (Ex. 5630, Scott Dep., at 30-32, 42-44; RR 11 : 186-88: Ex. 4224-S. Cervantes 
Dep., at 186; Ex. I 074, Barnet1 Report, at 14-15.) In the 20 I 0-11 school year. Texas 
provided state funding to serve only 52% of the state's four-year-olds and 6% of its three­
year-olds. (RR 11: 184.) In 20 I 0-1 I. prior to the budget cuts, state funding per child 
already had fallen to $3.761 per child, which is lower than in any of the three prior years. 
adjusting for inflation. The low levels of available funding negatively affect the quality 
of teachers schools are able to recruit and retain. as well as materials and other essential 
elements of a high quality pre-K program. (Ex. 1074, Barnett Report, at 10: RRI 1:161-
62.) 

FOF 560. No State witness was able to credibly dispute this testimony about the deficiencies in 
Texas's pre-K programming. Ms. Day admitted that she did not know whether the 
amount the State allots to districts is sufficient to provide an adequate preschool program. 
(RR34:84-85. 88-89.) 

FOF 561. This Court is persuaded by Dr. Barnett's testimony that Texas·s current pre-K programs 
are not producing the outcomes proven possible with intensive, high quality preschool 
education. (RR 11: 190-91.) 
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c. Districts need funding to keep class sizes manageable. 

i. Smaller class sizes improve learning for all students. 

FOF 562. Research and evidence from both the State and the plaintiff school districts show that the 
effect of lower class sizes on student achievement in the elementary grades is significant. 
Statutory limits on class size demonstrate the Legislature's recognition of the same. 

FOF 563. Extensive research on class size shows that reducing classes to approximately fifteen 
students in kindergarten through grade three has significant positive effects on graduation 
rates and student achievement in math and reading. (Ex. 5520, Odden Report, at 4; Ex. 
1101, Belfield Report, at 11-14~ RR4:73-74.) Small class sizes result in higher 
achievement because they provide higher levels of student engagement, increased time on 
task. and the ability for high quality teachers to better tailor their instruction to students in 
the class. (Ex. 1079, Schanzenbach Report. at 4.) 

FOF 564. As described earlier, the Tennessee's STAR experiment is a well-known. large scale. 
randomit:ed trial involving class size reduction. (Ex. 5520. Odden Report. at 4.) This 
study showed that students assigned to classes of approximately fifteen students achieved 
at a significantly higher level than those assigned to classes of approximately twenty-two 
students. (Ex. 5520, Odden Report. at 4.) According to one credible interpretation of the 
STAR results, the study indicated that elementary students randomly assigned to small 
classes out-performed their classmates who were assigned to regular classes by about 
0.22 standard deviations after four years. (RR26: I 12-1 3.) 

FOF 565. The State's expert. Dr. Russ Whitehurst, agreed that the ST AR experiment is the most 
influential and credible study of class size reduction to date. (RR26: 112.) He identified a 
number of studies related to class size reduction and agreed that ST AR is the strongest 
study in tenns of its ability to show causation. (RR26:76-77.) 

FOF 566. The STAR study involved class size reductions in kindergarten through third grade. 
(RRl7:197-98.) In the opinions of Dr. Odden and Dr. Schanzenbach, the study is 
consistent with a finding that, other things being equal, smaller class sizes in these grades 
lead to improvements in student performance. (Ex. I 079, Schanzenbach Report, at 2-3; 
Ex. 5520, Odden Report. at 4 .) In an article published by the Brookings Institution. Dr. 
Whitehurst agreed that the weight of the high-quality research literature supports the view 
that class size reductions in these grades are associated with improved performance. (Ex. 
1195 at I; RR26:76. 118. 122-27; F.x . 5678 at pp. 6-8 of PDF).) In addition, later studies 
utilizing the data gathered during the STAR study indicate that the experiment showed 
positive long-tenn impacts for exposure to small class sizes for more than two years. with 
the greatest impacts for students who spent the most time in smaller classrooms. 
(RRl7:199-200; RRl3:122.) 

FOF 567. Longitudinal research also shows impacts on college attendance fifteen years later for 
students who participated in the study. (RR26:77 .) Dr. Whitehurst agreed that the 
proposition that significant class size reductions can have meaningful long-term effects 

154 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 173 of 383



382

FOF 568. 

FOF 569. 

FOF 570. 

FOF 57 I. 

FOF 572. 

on student achievement is broadly consistent with the body of the most credible research 
on the subject. (RR26: 112, 118; see also Ex. 1195.) 

Superintendents and teachers at Texas schools confirmed their belief that small class 
sizes improve learning because they allow teachers to provide individualized instruction 
to students. reduce disruptive behavioral problems. and devote more time to involving 
parents in their child's education. (See. e.g., Ex. 5618. Wiggins Dep., at 53-55: Ex. 5617. 
Reedy Dep .. al 34, 42; Ex. 3198, Garza Dep., at 45-48.) Superintendents also uniformly 
pointed out that AEIS data on class size averages across all classes - including those that 
must be kept small such as special education classes and behavioral programs - and 
therefore reports a lower number than one would see when walking into a typical regular 
program class. (See. e.g. , Ex.6337. Hanks Dep .. at 232-33; Ex. 6339. Bamberg Dep., at 
179-81 ; Ex. 6341. Frost Dep .. at 84. 170-71; RRl8:198-99; RR25:38-39.) This limits the 
usefulness of the AEIS data. 

While most of the evidence on class size reduction is based on studies of early grades. 
there is evidence that smaller class sizes in eighth grade also positively impact test scores 
and measures of student engagement. (Ex. I 079. Schanzenbach Report. at 4.) In any 
event, the !SD Plaintiffs' expert, Dr. Odden. calculated the cost of adequacy based on 
class sizes of fifteen only in kindergarten through third grade and larger class sizes of 
twenty-five in grades four through twelve. (Ex. 5520, Odden Report, at 4.) 

Dr. Diane Schanzenbach testified that she believes the effects of class size are linear. In 
other words. the benefits of small class sizes do not occur only when class sizes are 
reduced to around fifl.een. (Ex. 1079. Schanzenbach Report. at 5.) In her view. the 
benefits also occur when class sizes decrease from sizes such as twenty-four or twenty­
five to twenty-one or twenty-two. (Id.) 

Tht:: Court linds that the credible evidence establishes that decreasing class size promotes 
learning for all students and is an effective strategy for achieving a general diffusion of 
knowledge. 

ii. Districts have been forced to seek class size waivers in 
record numbers. 

Texas has a maximum class size of twenty-two in kindergarten through fourth grade. with 
some exceptions. (Ex. 1079, Schanzenbach Report. at 6.) If a class becomes larger than 
twenty-two. the district must apply to the TEA for an exception, or a ·'waiver.'' (Id.) In 
2011-12, the number of class size waivers requested in Texas spiked. (Id. at 7.) 
Typically. between 90 and 150 districts request waivers. but in 2011-12. more than 280 
districts requested waivers. (Id. ) Over 60% of these districts cited financial hardship as 
the reason for the waiver request. (Id.) Statewide. over I. 700 schools had at least one 
classroom waiver request. and the TEA granted approximately 8,600 class-size waivers 
in 2011-12. (Id.; Ex. 5630. Scoll Dep., at 391-92 (referencing Ex. 30 at 3 ).) 
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FOF 573. In 20 I 1-1 2. schools with class size waivers had higher percentages of ELL or bilingual 
students than schools without class size waivers. (Ex. I 079. Schanzenbach Report, at 7 
(schools were on average 61 % economically disadvantaged. 24% ELL. and 23% 
bilingual).) 

FOF 574. Many superintendents testified that. even though their students learn better in smaller 
classes, their districts were forced to seek significantly more class size waivers than ever 
before as a result of the State's budget cuts. (See. e.g., RR4:257-59; RR3:171-72; Ex. 
56 I 7. Reedy Dep .. at 40-42; RR6:30; Ex. 3200. Wallis Dep .. at 23-24; Ex. 3198. Garza 
Oep .. at 45-47; RR20:78-79; RR4:83-84.) Class size waivers continue to be necessary 
for many school districts in the 2013-14 school year. (See e.g .. infra FOF 1104. FOF 
1160. and FOF 1179.) 

d. Districts Jack the funding necessary to provide a support 
network for learning. 

FOF 575. Districts also need funding to provide a variety of programs and supports that are either 
statutorily required or are necessary to support a general diffusion of knowledge. 

FOF 576. In addition to the curriculum tested by the STAAR regime. the State requires districts to 
provide a full wmplement of courses that are not tested, including music, art. and 
physical education, each of which are included in the required enrichment curriculum set 
forth in Chapter 28 of the Education Code and in Title 19, Chapter 74. of the 
Administrative Code. The 83rd Legislature made only one change to the required 
curriculum. adding a separate requirement for a personal financial literacy course. (Ex. 
4273, Martinez Dep .. at 51 :2 1-52:3.) 

FOF 577. School districts must also provide educational support systems to support the general 
difTusion of knowledge - including counselors. librarians, school nurses. tutors. 
principals. assistant principals, and central administrators. (RR 17:91-92. 94. I 00; Ex. 
5520. Odden Report, at 6, 8, 10. 14; RR7:49-51 (referencing Ex. 6349 at 77); Ex. 3207. 
Salazar Dep .. at 40-45 .) These support staff positions are critical to helping schools meet 
the statutory and constitutional requirements of a general diffusion of knowledge. 
(RR 19:49-50.) 

FOF 578. School districts must also prov ide professional development and planning and 
collaboration time to enable teachers to teach the TEKS and provide for a general 
diffusion of knowledgt'.. (RR6: 150; RR20:85 ~ Ex. 3198, Garza Dep .• at 17-18.) Anita 
Givens, who previously oversaw TEA 's professional development efforts, testified that 
continual professional development is important. particularly in light of th~ state"s 
changing curriculum. (RR28: 194.) She sought an additional $24 to $36 million to be 
included in the agency 's budget request for the 2014-15 biennium to help cover the cost 
of state-developed professional development. (Id.) Her efforts were unsuccessful. 
(RR28: 195.) 
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FOF 579. Counselors play critical roles in (I) identifying and intervening with high risk-children 
and lining up resources to help these students overcome challenges they face at home or 
in their neighborhoods. and (2) helping older children identify and choose among their 
post-secondary options. (RR23 :218; RR24: 126; Ex. 3206. French Dep., at 60-62.) 
Various studies associate a lower ratio of students to counselors with better student 
outcomes. (RR23:218; Ex. 1122. Vigdor Report, at 28.) While a consensus of 
organizations recommends a maximum student-counselor ratio of 250: I. in 2012, more 
than 90% of Texas schools had ratios greater than 350: I and two-thirds of schools had 
ratios greater than 500:1. (RR23:219-20 (referencing Ex. 5412 at 38).) TEA data shows 
that counselors can provide only thirty-nine minutes of individual planning time for each 
student per year at a 500: I ratio. and only fifty-six minutes at a 350: I ratio. (RR23:2 I 9 
(referencing Ex. 5412 at 37).) As a result of HB5. the need for counselors has increased. 
with schools required to have a counselor or administrator meet with each and every 
entering high school student and their parent or guardian to discuss their personal 
graduation plan and endorsement options, and counsel all students on the benefits of 
endorsements and the importance of p<)St-secondary education. (Sec Ex. 20062-A. 
Zamora Report, at I 0.) 

FOF 580. The TEA. along with the Texas State Library, produced a report in December 2008 (the 
.. TEA Library Report") which found that school libraries are critical for student 
achievement, have an important role in teaching, are leading the way for technology use 
in schools, and inspire literacy (Ex . 744; RR28: 181-82), but they must be staffed by 
qualified librarians to have these positive effects. (Ex. 744.) The TEA Library Report 
called for increases in state funding (for facilities, staffing. current materials. and 
technology) to enable the public school library programs to meet their educational goals. 
(Ex. 744 at 2. I 0, 14. 16- I 7.) Former TEA Associate Commissioner Anita Givens 
participated in the preparation of the report and agreed with the conclusions and 
recommendations of the report. (RR28: I 80-81.) In the five years since the report issued, 
however. the Legislature has never provided the specific funding for libraries that was 
called for in the report. (RR28: 182.) To the contrary. the percentage of elementary 
schools with full-time librarians has declined significantly between 20 I 0 and 2012. 
(RR23:22 I (referencing Ex. 5412 at 39).) The Court relies on the findings of the report. 

FOF 581. Abilene ISD's superintendent. Dr. Heath Burns. explained thal librarians arc certified 
teachers whose literacy expertise can be used to improve teacher and staff development 
and to foster a love of reading in students. (RR 19:48-49.) He described the loss of 
twelve librarians in his district as one of the significant ·'casualties" of the 2011 budget 
cuts. (RR 19:48 .) 

FOF 582. School districts must also incur costs for operational support systems, such as 
transportation. plant facilities and upkeep, utilities, insurance premiums, and 
groundskeeping. (RR6:149-50; RR7:49-51 (referencing Ex. 6349 at 77); Ex. 5520. 
Odden Report. at 14.) Transportation is necessary to encourage student attendance. to 
prevent dropouts, and to support participation in atler-school tutoring and summer school 
opportunities. (RR6:149; see also Ex. 5613, Youngblood Dep .. at 88-89.) Transportation 
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costs are particularly high for large, geographically disperse districts. (See. e.g., 
RR24: 124-25.) These costs are not only necessary, but superintendents testified that they 
are also increasing. (See, e.g., Ex. 5618, Wiggins Dep .. at 35-36; Ex. 3200, Wallis Dep., 
at 31 O; Ex. 3227, Gilcrease Dep .. at 150-51.) 

FOF 583. Research shows that improved support networks - including better facilities and school 
leadership and the presence of educational aides - help schools to recruit and retain 
higher quality teachers. (Ex. 1122, Vigdor Report, at 25, 28. 30-31.) As discussed 
above, teacher quality affects student performance. (See supra FOF 529.) 

FOF 584. Districts must also provide co-curricular and extra-curricular programs that: (I) help keep 
many students in school that might otherwise drop out; (2) teach students valuable social 
skills, including leadership and how LO work as part as of a team (a skill that is critical in 
the labor market); (3) ensure that students have access to a well-rounded education; and 
(4) help students gain admission into and succeed in college. (See, e.g., Ex. 3199. R. 
Knight Dep., at 38-39.) Superintendents testified that extracurriculars, athletics, and the 
arts are "high motivators .. for students to come to school, to stay engaged in school. and 
to keep their grades up so they can participate in these activities. (RR3: 196-97; 
RR8: 137-39.) Other superintendents similarly testified that athletic programs prevent 
students from dropping out and motivate students to perfonn better academically so they 
can participate in athletic programs. (See. e.g .. Ex. 5617. Reedy Dep .. at 116; RR4: I 04-
05, 261-62; RR3: 196-97.) Athletic programs also foster important skills such as 
leadership and teamwork. (RR4:26 l-62.) 

c. Districts lack the funding necessary to provide adequate 
educational facilities. 

FOF 585. As the Texas Supreme Court has noted, ''An efficient system of public education requires 
not only classroom instruction, but also the classrooms wht:re that instruction is to take 
place. These components of an efficient system - instruction and facilities - are 
inseparable.'· Edgewood IV, 917 S. W .2d at 726. Accordingly, the Court finds that 
adequate school facilities are necessary to the functioning of the Texas puhlic school 
system. To provide an adequate education. districts must have adequate facilities. which 
requires access to sufficient funds to build new facilities and maintain and renovate 
current ones. 

FOF 586. The conditions that must be addressed when considering whether a building is adequate 
or inadequate include health and safety, age of the building, human comfort. indoor air 
quality. lighting, acoustical control, and secondary science laboratories. (Ex. 3231 at 37-
42; Ex. 3198, Garza Dep., at 35-36; RR 18: 164-77.) 

FOF 587. The Texas Comptroller released a report in 2006 studying school facilities. According to 
the Comptroller's report, roughly 40% of the high schools were considered in the 
categories of fair, poor, or needs replacing, with the average age of these facilities being 
34.5 years old. (Ex. 3231 at 6; RR 18: 162-87.) Districts with an economically 
disadvantaged rate of less than 20% reported the highest percent of facilities in good or 
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excellent condition. whereas districts with an economically disadvantaged rate of 80% or 
higher reported the lowest percentage of facilities in good or excellent condition. (Ex. 
3231at6: RR18:164-77.) 

FOF 588. Superintendents from across the state testified about aging facilities that the district 
cannot afford to repair or replace . (Ex. 3200. Wallis Dep .. at 49 and 56; Ex. 3203, Knight 
Dep., at 40-42; RR5: 193-94. 224-28; RR20:86-88; Ex. 3198. Garza Dep .. at 32-33.) 
These older facilities cost more to maintain and operate. (Ex. 3200, Wallis Dep .. at 49 
and 56.) Superintendents testified about having to educate students in buildings with 
damaged roofs and foundations with structural problems. (Ex. 3204, Dupre Dep .• at 48-
51; Ex. 3207, Salazar Dep., at 52-53; RR5:225-27; RR20:86-88; Ex. 3206. French f)ep .. 
at 52-53.) Oftentimes. unmaintained buildings can pose a safety hazard. ( Ex. 3203. 
Knight Dep., at 40-42: Ex. 3200. Wallis Dep .. at 49. 56.) 

FOF 589. Other superintendents testified that the district cannot afford to construct buildings to 
keep pace with student growth . (RR5: 193-94. 224-28.) As a result. campuses become 
overcrowded, with classes being held in auditoriums, libraries, and other common spaces 
instead of traditional classrooms. (RR5: 193-94. 224-28.) These overcrowded campuses 
do not have sufficient restrooms or cafeteria space. (RRS: 193-94, 224-28.) Other 
campuses do not have sunicient science facilities. which prevent districts from offering 
advanced science courses or meeting the requirements of TEKS. (RR5:225 , 227; 
RR20:87-88; Ex. 3206. French Oep., at 18, 52-53.) 

FOF 590. In light of the above findings-along with the Court's findings regarding the 
Legislature's failure to appropriate sufficient funds and increase the guaranteed yield for 
facilities funding to keep pace with inflation, construction costs, and fast growth (see 
supra Parts LC. I.a.ii (FOF 224, e1 seq.) and l.C. l.b.iv (FOF 263, et seq. )) - this Court 
finds that overall funding for facilities is insufficient. and. in particular, that the 
guaranteed yield for facilities is inadequate. The insufficient funding for facilities has 
contributed to the inadequacy of the system as a whole. 

4. Outdated formulas contribute to inadequate and unsuitable funding 
because they do not reflect the increasing costs of education and were 
largely unsupported by research even when they were established. 

FOF 591. The Texas school funding formulas are designed to accommodate differences in cost due 
to factors beyond the control of local school districts. By statute. Texas school funding 
formulas address these factors: ( 1) costs arising from differing student characteristics. 
including the greater expense of educating economically disadvantaged. bilingual. and 
special needs students; (2) costs attributable to various programmatic variables, including 
career and technology programs; and (3) costs relating to certain uncontrollable school or 
community characteristics, such as competitive salary differentials, transportation costs. 
and district size and sparsity. (Ex. 6322, Moak Report, at 55. 61.) When the factors were 
established. they bore some relationship to the actual cost differences. The same cannot 
be said today. 
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FOF 592. Most of these adjustments are out-of-date and lack a research base. (Id. at 56; Ex. 1328. 
Casey Report. at 15-17.) Because these adjustments do not reflect the true costs to 
districts arising from the differing student, programmatic. and community characteristics 
or variables. they contribute significantly to the inadequacy and unsuitability of the 
school funding system. (RR24: 148-49.) 

FOF 593. As discussed below, the State has failed to meet its obligation under Section 42.007 of 
the Education Code to update these adjustments. (See infra Part l.C.5.a (FOF 603, et 
seq.).) The Court fin~s that the mechanism of Section 42.007 would, if enforced, help 
ensure that the school finance formulas were structured and funded so as to provide 
districts with adequate funding to enable school districts lo provide a general diffusion of 
knowledge. The State's failure to comply with its own statutory requirements has 
contributed to the inadequacy and unsuitability of the system. 

a. Student and programmatic weights 

FOF 594. The compensatory education and bilingual weights affect a significant portion of Texas·s 
student population, but the State has failed to update these weights in recent decades. 
(See supra Parts I.C.2.d.ii (FOF 466, et seq.) and J.C.2.d.iii (FOF 480. et seq.).) As 
discussed above, these outdated weights contribute to the inadequacy and unsuitability of 
the system. 

FOF 595. Other student and programmatic weights are also uut of date and contrihute to the 
inadequacy and unsuitability of the system. For example. the special education 
allotments (which have not been modified since 1993) and the allotment for high school 
students (established in 2006) have not been studied to determine the actual cost of 
educating these students. (Ex. 6322, Moak Report. at 61-62: Ex. 1328. Casey Report. at 
15-17 RR6:2 I 6- I 7.) Several superintendents and the only school district CFO to testify 
testified that special education costs in their districts are increasing and are a significant 
cost driver. (RRJ: 146-49; RR4: 13-18; RR4: 192-93; Ex. 6338, Hoke Dep., at 62-66 
(referencing Ex. 664 at 25-26); RR24: 132; RR25: 158-60. 163-65.) 

FOF 596. The career and technology weight. which is comparable to the funding structure first 
adopted in 1984, is intended to serve as a substantial financial incentive for districts to 
offer quality vocational programs. (Ex. 1328, Casey Report. at 16; Ex. 6322. Moak 
Report, at 62; RR6:2 I 6.) The overall effective weight of 0.35 (or 35% additional 
funding) also has not been examined in terms of actual costs or performance criteria in 
recent years. (Ex. 6322. Moak Report, at 62; Ex. 1328. Casey Report. at 16.) 

b. Cost of Education Index 

FOF 597. The Cost of Education Index ("CEI .. ) is an adjustment designed to reflect the variation in 
known resource costs and costs of education beyond the control of school districts. (Ex. 
6322. Moak Report, at 56-57; RR6:2 l I- I 2.) The CEI is based on five school district 
characteristics that were measured in 1989-90 - district size, type. percentage of low 
income students. average beginning teacher salary in surrounding districts. and location 
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in a county with a population less than 40.000. (Ex. 6322. Moak Report. at 56; Ex. 5653 
at 24.) These measures have become outdated as populations have shifted, the cost of 
housing has increased. and student populations have changed. (Ex. 6322. Moak Report. 
at 56; RR6:209- I I ; F.x . 3188, Baker Report, at 4. 27; RR 16:26-29.) 

FOF 598. The Ct::I has not been updated since 1990. which means that the annual distribution of 
approximately $2.36 billion rests on teacher compensation patterns and school district 
characteristics dating from 1989-90. (Ex. 6322. Moak Report, at 56: F.x. 1328, Casey 
Report. at 8. 16; RR6:209- I 2.) Mr. Moak testified that an updated index should provide 
approximately $1 billion more to school districts. (RR6:212-14 (referencing Ex. 6349 at 
51 ).) Although the Legislature has twice commissioned updates (completed in 2000 and 
2004). neither has been acted upon. (Ex. 1328. Casey Report. at 10-11 .) Both studies 
concluded that costs had changed significantly since the 1990 index was adopted and 
recommended that the index be replaced. (Id.) 

FOF 599. The second study was conducted by Lori Taylor of Texas A&M University at the request 
of the Joint Select Committee on Public School Finance. Dr. Taylor observed that Texas 
school districts are facing substantial and uncontrollable differences in labor costs that 
vary by over 30% from district to district, and that the geographic pattern of cost has 
shifted. (Ex. 6322, Moak Report, at 56-57.) She concluded that the existing CEI is badly 
outdated. and that a new index that is ·•accurately reflecting uncontrollable variations in 
the cost of education requires adoption of a new CEL" (Id. at 57.) The Legislature has 
ignored this recommendation. The Legislature' s failure to update the CEI has 
particularly harmed central city and suburban school districts. (Id.) 

c. District size and sparsity adjustments 

FOF 600. Texas has long recognized the need to provide funding differentials to small and/or 
sparsely populated districts to account for diseconomies of scale and other unique costs 
these districts face. (Id. at 61.) The current system recognizes several types of districts, 
including districts with 1,600 to 5,000 students. districts with fewer than 1,600 students 
but more than 300 square miles, districts with fewer than 1.600 students but less than 300 
square miles. and districts with fewer than 130 students. (Id.; Ex. 1328. Casey Report. at 
14.) The adjustment for district size has not been updated since 1995, except for the 
addition of a mid-sized district adjustment. (Ex. 1328. Casey Report. at 16; RR6:226-
28.) The sparsity adjustment has not been changed since 1984. (Ex. 1328, Casey Report. 
at 16.) Several factors suggest that the formulas are in need of modification under the 
current performance-oriented system. (Ex. 6322, Moak Report, at 61.) These factors 
include a lack of evidence that the 300 square mile variation is based on current cost 
differentials and the failure to adjust formulas for modifications in curriculum standards. 
(Id.) 

d. Transportation allotment 

FOF 60 I. The transportation allotment recognizes a legitimate cost variation in transportation costs 
among districts, but only finances a small portion of the actual cost. (Id. ; RR6:217.) As 
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a result. districts are forced to fund this expense through the collective use of over $900 
million in funds intended for other programs in Tier I and II. (Ex. 6322, Moak Report, at 
61 ; RR6:217;see, e.g .. RRl2:17.) 

FOF 602. The Court finds that these outdated formulas are nol designed. structured. or funded so as 
to enable school districts to achieve a general diffusion of knowledge and therefore 
contribute to the inadequacy and unsuitability of the system. 

S. The ISD Plaintiffs have demonstrated that the cost of providing an 
adequate education exceeds the available funding under the current 
school finance system as a result of the State's failure to suitably 
provide for the Texas public school system. 

a. Despite statutory mandates, the State has made no attempt in 
the last decade to calculate the cost of adequacy or the costs of 
meeting its own performance standards. 

FOF 603. The State Defendants have not attempted to calculate the cost of adequacy in this case. 
In fact. the State of Texas (including the Legislature and TEA) has not conducted a study 
of the cost of an adequate education since 2003. (RR 17:37; RR32: 196. 202-05; 
RR56: 170-72; Ex. 6621 at 4.) Moreover. the State's witnesses acknowledge that the 
State has made no effort to determine the cost of meeting the State· s new and higher 
standards or the costs of HB5 ' s changes to the graduation. assessment, or accountability 
requirements. (RR32:75-76, 132-33. 196, 202-05 ; RR33 :26-27. 138-41 ; RR27:134-35. 
147-48: RR28:172-74, 185-86; RR3 1:168-69. 174-75; RR34:85. 190-91; RR62:105-06; 
RR63: I 19-20, 136; Ex. 4273. Martinez Dep., at 40-41 , 43-44, 53-54, 60, 73. 85·87. I 02.) 
Further. TF.A ·s CFO testified that the State does not attempt to factor increased costs to 
districts into TEA· s biennial legislative appropriations request (''LAR") for the FSP. 
although the State does consider the cost to TEA of administering the laws and 
incorporates those estimates into TEA ·s LAR. (RR3I:168-69.) The CFO further 
testified that none of the 2014-15 appropriated amounts for the FSP program, IFA and 
EDA programs, or the grant programs were based on any study or analysis of school 
district needs. (RR63: I 04-06.) 

FOF 604. Section 42.007 of the Education Code creates a mechanism for keeping the important 
funding elements of the FSP up-to-date and consistent with the State's academic goals. as 
wel I as changing local demographic and financial conditions. (Ex. 1328. Casey Report, 
at 4-5.) Under this section, the LBB is directed to adopt rules that provide for "'the 
calculation for each year of a biennium of the qualified funding elements"' - including the 
cost per student for the regular program, as well as special population programs. and 
adjustments such as the CF.I, the guaranteed yield level for enrichment. and funding for 
the school facilities programs - that are ··necessary to achieve the state policy under 
Section 42.001." (Id. at 4: RRIO:l52-54 (referencing Ex. 6352 at 7-8).) See also TEX. 
Eouc. CooE § 42.00l(a) ('' It is the policy of this state that the provision of public 
education is a state responsibility and that a thorough and efficient system be provided 
and substantially financed through state revenue sources so that each student enrolled in 
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FOF 605. 

FOF 606. 

FOF 607. 

FOF 608. 

the public school system shall have access to programs and servici::s that are appropriate 
to the student's educational needs .. . ... ). 

Daniel Casey (a former head of the Legislative Education Board, which is the former 
agency responsible for conducting such studies) testified that the LBB has failed to fulfill 
its statutory obligation to adopt rules and conduct studies regarding the cost of the State·s 
requirements and goals. (RR I 0: 154-55 (referencing Ex. 6352 at 9); RR56: 170 
(referencing Ex. 6621 at 4).) Mr. Casey further testified that, when the State has 
conducted studies. it has rarely taken action on them. (RR I 0: I 54-55 (referencing Ex. 
6352 at 9); see also Ex. 1328, Casey Report, at 6-12.) Mr. Casey also testified that the 
House of Representatives added provisions to the 2013 appropriations bill that called for 
the studies required by Section 42.007 of the Texas Education Code, as well as more 
detailed studies of the weights and other cost-adjustments. (R RS6: 170-72; F.x. 6621 at 4-
5.) However. these school finance study riders were removed in conference committee. 
despite the fact that the State was criticized during the first phase of the trial for its failure 
to study the cost of adequacy or the cost of meeting its own standards. (RR56: 171-72: 
Ex. 6550; Ex. 6621 at 4-5.) 

As discussed in greater detail in Parts l.C.2.d.ii (FOF 466, et seq.). l.C.2.d.iii (FOF 480. 
et seq.), and I.C.4 (FOF 591, et seq.) a hove, most of the "qualified funding elements·· that 
should have been studied under this statutory requirement are out-of-date and lack a 
research base. (See also Ex. 6322. Moak Report. at 56-62.) Because these adjustments 
do not reflect the true costs to districts arising from the differing student, programmatic. 
and community characteristics or variables. they contribute significantly to the 
inadequacy and unsuitability of the school funding system. The Legislature's failure to 
enact formulas and allotments that bear some factual relationship to the costs of 
education is a structural detect in the school finance system that makes it impossible to 
accomplish a general diffusion of knowledge. 

b. Superintendent testimony establishes that school districts lack 
sufficient funding to meet state standards. 

Superintendents uniformly testified that their districts do not have sufficient funding to 
provide a general diffusion of knowledge. (See generally infra Part I.C.7 (FOF 680. et 
seq.).) As Austin ISD's superintendent testified ... we are up against the wall on the ever 
increasing state standards and there's an expectation that we deliver on all of that in short 
order ... so it is unreasonable. in our minds, to believe that for any reason whatsoever. 
we would be able to do all of those things that are starting with the base required by the 
State with the resources we have today ... (RR 19:255; see also RR5:33; Ex. 3206, French 
Dep .. at 37-38; Ex. 3226. Kincannon Dep .. at 27. 142-43.) 

Districts· needs are particularly acute in light of the transition to the STA AR assessment 
system. When the State implemented new assessment regimes in the past. it provided 
additional resources to help students meet the new standards. (See supra Part I .B.4 (FOF 
123. er seq.).) The additional resources that were available to school districb under prior 
assessment transitions. such as the transition from T AAS to T AKS. are not available for 
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FOF 609. 

FOF 610. 

FOF 611. 

the current transition frnm TAKS to STAAR. (Ex. 6322, Moak Report. at 35.) All 
witnesses who addressed the subject uniformly testified that the STAA R exam is far 
more rigorous than TAKS, and superintendents testified uniformly that districts will need 
additional resources to prepare students to pass the exams. (See, e.g .. Ex. 5618, Wiggins 
Dep., at 58-60; Ex. 5617, Reedy Dep .. at 59; Ex. 5615, Waddell Dep .. at 45-46; Ex. 5614. 
Patek Oep., at 53-56, 55-56; Ex. 5613. Youngblood Dep .• at 164-65; see also Ex. 6322, 
Moak Report, at 30.) The evidence leaves little doubt that inadequate funding for these 
kinds of interventions will impair districts' ability lo elTectively prepare students to pass 
the ST AAR exam or achieve the level of performance that reflects the Legislature· s 
standard for the general diffusion of knowledge. Further. when all funds must go to 
accomplishing an adequate education, districts are stripped of their discretion to provide 
enrichment. (Ex. 6322. Moak Report. at 30, 35; F.x. 5617, Reedy Dep., at 62.) 

Superintendents uniformly testified that the HB5's changes to the graduation 
requirements and EOC testing regime did not result in significant cost savings for 
districts. (See Ex. 6557, Sconzo Dep. (Vol. II), at 30-42 (referencing Ex. 20256) 
(estimating costs of implementing HB5 graduation plans), 49-59 (referencing Ex. 20255) 
(comparing remediation costs under HB5 to remediation costs under TAKS); Ex. 6558. 
Frost Dep. (Vol. II), at 29-32, 35-37. 39-40; Ex. 4336, Cavazos Dep. , at 94:12-14, 98:1-
12.) 

c. The "evidence-based" model presented to the Court credibly 
estimates adequacy costs substantially in excess of current 
spending levels. 

Allan Odden. of the University of Wisconsin at Madison. estimated the cost of adequate 
school funding levels for Texas school districts using a cost estimate model known as the 
·•ev idence-based'' approach. (See generally Ex. 5520, Odden Report, at I.) Dr. Odden's 
education. rraining. and experience are summariLed in hi s curriculum vitae. (See Ex. 
1300.) In collaboration with Lawrence Picus of the University of Southern California, 
Dr. Odden has previously performed cost estimates in other states at the request of state 
legislative or governors· commissions and state education agencies. (RR 17:41-44 
(referencing Ex. 5665 at 3).) In several of these states, their estimates have been adopted 
as the basis for state school finance systems. (RR 17:44 (referencing Ex. 5665 at 5).) The 
Court finds that Dr. Odden is qualified to opine on the cost of adequate education based 
on his knowledge, skill, experience. training, and education. 

Dr. Odden applied the model to estimate the per-pupil cost of an adequate education for 
each school district in Texas and for the state as a whole. (Ex. 5520, Odden Report. at I.) 
Dr. Odden estimated the level of funding that is necessary to meet the Texas 
constitutional requirements for education, which in the present context requires both 
meeting applicable statutory requirements and providing a system in which students are 
placed on a trajectory of significant positive improvement in core academic subjects. 
(Id.) His estimates do not include any amount that is used for enrichment purposes. (id.) 
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FOF612. 

FOF 613. 

The evidence-based approach uses current research findings to specify the resources 
needed in prototypical elementary, middle, and high schools. (Id. at 2.) That research 
includes experimental design studies. other peer reviewed publications. and analysis of 
best practices from schools and districts that have significantly improved student 
performance over a four to six-year time period. (Id.) The approach also relies on 
professional standards, as well as Texas legal requirements, for elements such as 
guidance counselors and nurses. as well as maintenance. custodial. and groundskeeper 
pt:rsonnel. (Id.) 

To estimate the cost of the evidence-based model for each district, which is then 
aggregated to a total state cost, Dr. Odden followed these steps: 

(Id. at 2.) 

• Described in detail a prototypical school district designed for high student 
performance, including resources at each school (elementary. middle. and 
high schools. separately) (see id. at 4-26); 

• Estimated the core per-pupil resources needed for each prototypical 
school; 

• Determined the additional per-pupil resources necessary to meet the needs 
of special needs students (economically disadvantaged, bilingual/ESL. 
special education, and career and technical education); 

• Computed the per-pupil costs of the central office and maintenance and 
operations; 

• Determined the per-pupil costs of a comprehensive prc-K program, 
serving the same number of pre-K students currently served in Texas pre­
K; and 

• Estimated the additional costs required due to the diseconomies of small 
school districts. 

FOF 614. These per pupil cost estimates are then applied to the AUA of each district such that a 
total es ti mated cost per A DA - based on the characteristics of the students in that district 
- can be determined for each school <listricl in the state. (id. at 3.) This figure is then 
adjusted by a Cost of Education Index that accounts for differences in the cost of 
providing educational services in different regions of Texas. (Id. at 2~ sec also supra 
4.b.) 

FOF 615. Some of the key strategies recommended by Dr. Odden ·s evidence-based approach 
include (I) core teachers for class sizes of fifteen in kindergarten through third grade and 
of twenty-five in grades four through twelve. (2) full-day kindergarten. (3) specialist 
teachers at 20% of core teachers at elementary and middle schools and 33% at high 
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school, and (4) instructional coaches to provide professional development. including 
classroom observation and feedback for teachers. (Ex. 5520, Odden Report. at 4-6.) Dr. 
Odden's evidence-based model provides additional resources, including tutors and 
summer school. which are targeted toward struggling students. (Id. at 10-11.) These 
strategies are supported by the evidence as .. best practices'' and are credible factors for 
detennining the cost of education. Dr. Odden testified that Texas is unlikely to 
substantially improve student performance without implementing the core interventions 
recommended by his evidence-based model. (RR 17: 147.) 

FOF 616. The benefits of Dr. Odden's strategies are supported by a substantial body of credible 
research. including randomized trials and meta-analyses (which determine average effect 
sizes across a large number of studies). (RR 17:67-78; Ex. 5520. Odden Report, at 4-6, 
20.) 

FOF 617. For example, the Tennessee ST AR study, which is a large-scale randomized trial. 
supports Dr. Odden 's recommendation to reduce class sizes at the elementary level. 
(RR 17:76-77; Ex. 5520, Odden Report, at 4; see also supra FOF 564 - FOF 567.) 
Randomized trials also support Dr. Odden's recommendations for full-day kindergarten 
(which Texas has partially funded through grants in the past), instructional coaches. 
tutors, summer school, and pre-K. (RR 17:76-77, 86-87.) Dr. Odden reasonably 
determined that the strategies included in his model arc likely to result in substantial 
increases in student outcomes. 

FOF 618. The Court finds that Dr. Odden' s model is conservative in several respects. For example, 
Dr. Odden based his calculation of teacher salaries on average salaries in Texas 
(RR 17: I 00-02), despite evidence from Dr. Vigdor and others that salaries in Texas have 
not kept pace with overall wage levels in the economy. or even with salaries in 
surrounding states. (See supra Part l.C.3.a (FOF 526, et seq.).) He also did not assume 
any expansion over current levels in the population served by pre-K. (RR 17:87.) And he 
assumed core class sizes of twenty-five students in grades four through twelve - a 
number that many have criticized as being too high. (RR 17:84-85.) His model also does 
not reflect all of the costs needed to provide ELL students with a basic, adequate 
education. including the costs of stipends that are needed to recruit and retain certified 
bilingual/ESL instructors, textbooks in two languages, materials and professional 
development geared toward the language programs. and tutoring and remediation costs to 
address ELL needs. 

FOF 619. Dr. Odden·s model yielded an estimate of $43,016,784 ,418 for necessary educational 
spending in Texas in 2010-11. (RRl7:120 (referencing Ex. 5665 at 23).) This 
calculation excludes the costs for special education for children with severe and profound 
disabilities. as well as the costs of transportation, food services, and security. (RRl7:108. 
120-2 I .) To make an apples-to-apples comparison of Dr. Odden' s estimate of adequate 
spending to the total operating expenditures in 20 I 0-11 , Lynn Moak added in the 
excluded costs of transportation, food services. and security. (Ex. 6325, Moak Supp. 
Report Three, at I; RR17:137.) He determined that Dr. Odden's adequacy calculation 
needs to be increased by $3 ,749.767,5 19 to account for these excluded costs. (Ex. 6325. 
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Moak Supp. Report Three, at I.) Adding these costs to Dr. Odden's calculation produces 
an adjusted adequacy estimate of $46,766.551 ,937. (RRl7: 137-39; RR54:120-2 1 
(referencing Ex. 6618 at 17).) This adjusted adequacy estimate is $3.66 billion more than 
the amount spent on education in Texas in 2010-1 I - before the 20 I I budget cuts. 
(RR I 7: 139; Ex. 66 I 8 at 17.) Adding the $2.5 billion in budget cuts to this adjusted 
adequacy calculation indicates that Texas schools were underfunded by approximately 
$6. 16 billion annually in the 20 12-13 biennium. (RRl7: 140-41.) This amount does not 
include the additional funding required to provide districts with meaningful loca l 
enrichment opportunities. (RR l7: 141.) Incorporating Mr. Moak·s estimate of the 
amount of dollars that would ordinari ly be considered .. enrichment .. in an adequately 
funded system. Texas schools were underfunded in the 20 12- 13 biennium by $7. 76 
bill ion. (RRl7:141-42.) 

FOF 620. The Court finds Dr. Odden·s conclusion to be a reasonable estimate of the cost of an 
adequate education in Texas. 

d. Lynn Moak's expert testimony supports a finding that school 
funding is currently inadequate. 

FOF 62 I . Lynn Moak testified that he believes Texas cannot close the educational gap or achieve 
college and career readiness without additional funding. (RR6:24 l-42.) He explained 
that approximately $1 .000 of additional fund ing per weighted student above 20 I 0- I I 
spending levels is necessary to correct outdated weights and adjustments and to al low 
schools to meet increased state standards. (RR6:24 l-43: Ex. 6325, Moak Supp. Report 
Three, at I .) This Court finds Mr. Moak's estimate to be a reasonable approximation of 
the leve l o f resources necessary for Texas students to meet these heightened 
requirements. (See RR6:242-43 .) 

e. Updated calculations of previous costs estimates for 
educational adequacy demonstrate that the current system 
falls short. 

FOF 622. Nearly twenty years ago - at a time when Texas school districts faced very different 
student populations and outcome s tandards. the Texas Supreme Court noted ... [b]ased on 
the evidence at trial. the district court fo und that meeting the accreditation standards. 
which is the legislatively defined level of effic iency that achieves a general diffusion o f 
knowledge, requires about $3 ,500 per weighted student." Edgewood IV. 917 S.W.2d at 
755, n. I 0. Applying the average rate of growth of education costs from the NCES 
Education Comparable Wage Index for Texas. Dr. Baker determined that this $3.500 
figure is equivalent to $6,576 in 20 11. (RR 16:23-26 (referencing Ex. 3230 at 5): Ex. 
3 189-B.) The evidence showed that only 130 out of I ,024 schoo l d istricts could generate 
$6,576 in M&O revenue by taxing at $1.04 or less in 2011-12. (RR9: 159-60 (referenc ing 
Ex. 3098).) On ly 233 districts could raise this amount by taxing at $1.17 o r less. 
(RR9:123-24 (referencing Ex. 3098).) 
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FOF 623. Although Or. Baker's $6.576 per-WADA calculation (using old law WADA without the 
RPAF that effectively reduced WADA in the 20 12- 13 biennium) accounts for inflation 
through 2011 , it does not account for the increased costs districts face as a result of the 
State's heightened expectations. (Ex. 3 188, Baker Report. at 25.) Yet. the costs to 
provide a general d iffusion of knowledge have increased since Edgewood JV. (RR9: 123-
24; see also supra Parts LB. I (FOF 11. ct seq.) and l.B.3 (FOF 81, et seq.).) In addition. 
this analysis assumes that districts could fund an adequate education using revenue from 
Tier I and Tier II , but revenue from Tier II was intended solely to provide local 
enrichment. (Ex. 5630. Scott Dep .. at 341. 343: see also supra I- OF 40 - FOF 44.) As a 
result, even if districts could raise their M&O tax rates to $1.17. less than one-quarter of 
districts in 2011-12 could obtain enough revenue lo generate the inflation-adjusted per 
W AOA revenue that was necessary to provide an adequate education in 1994. much less 
to generate enough revenue to provide an adequate education under today· s heightened 
standards or to provide local enrichment. 

FOF 624. The Court recognizes that the $3,500 per student cost of adequacy found in Edgewood IV 
is a rough approximation and outdated. but this finding and the analysis above further 
support Dr. Odden·s opinion, Mr. Moak·s opinion, and the testimony of every 
superintendent to address the subject before the Court that current school funding is 
inadequate. 

f. The State has failed to assess the cost of suitably providing for 
its own standards and did not present evidence to controvert 
the school districts' proof that they lack adequate funding to 
provide a general diffusion of knowledge. 

FOF 625. The State has a respo nsibility under Article VII. Section I to make a reasonable effort to 
determine what it will cost to suitably provide for its own standards and meet its own 
defin ition of general diffusion of knowledge. The State effectively has recognized and 
accepted this constitutional responsibility by enacting Section 42.007 of the Texas 
Education Code. which requires rule making and the conduct of specific studies on a 
biennial basis to determine the cost of meeting stare performance requi rements. (See 
supra FOF 604.) 

FOF 626. The State has failed to perform this constitutional and statutory responsibility for the past 
decade. (See s11pra Part l.C.5.a (FOF 603, et seq.). ) In particu lar. there is no evidence 
that the State made any effort in 201 I to determine the cost of its own performance 
requirements, or what effect the $5.3 billion in cuts, including implementation of the 
RPAF , would have on the ab ility of schools and students to meet the higher performance 
standards that the State began to implement in the 20 11-1 2 school year. (See. e.g .. 
RR32:201-04. 130-3 1, 196; RR33:27, 189- 191 ; RR27: 134-35; RR28: 172-74, 184-86; 
RR3 I:168-71 ; RR34:89. 195-96.) It likewise failed to evaluate the costs of implementing 
HB5 or to base its appropriations for the 20 14-1 5 biennium on any analysis of school 
district needs. (RR63: 104-06, 119. 136; RR62: I 05-06: Ex. 4273, Martinez Dep .. at 40-
4 1, 43-44, 53-54, 60. 73. 85-87, I 02.) 

168 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 187 of 383



396

FOi· 627. 

FOF 628. 

FOF 629. 

FOF 630. 

While the State has failed to fultill its constitutional and statutory responsibility to 
determine the cost or its own performance standards. the plaintiffs have submitted 
c.:xtensivc evidence relating to these costs in the form of testimony from superintendents 
and experts. (5<'<' supra Parts l.C.5.b - l.C.5.c (FOF 607. et seq.).) To determine if the 
current system has sufficient funding to meet current performance standards. the Court 
must consider this evidence. 

At h::ast live significant considcr<.1t ions drive the Court's assessment of the level of 
funding required to accomplish thc constitutionally-mandated genera l diffus ion of 
knowlcc.lgc. These are: ( I) the well-documented increase in performance standards for 
students and districts described in Part I.BJ (FOF 81. et seq.) above: (2) the cost 
estimates provided by experts during the trial: (3) the amount of spending the courts have 
found necessary to achieve the general diffusion of knov.·ledgc: in the past: ( 4) the effects 
of recent budget cuts on school districts. as established principally in the testimon~ of 
superintendents: and (5) the amount of local taxing discretion that the system must 
pro' idc to avoid violating the prohibition against a state property tax. 

rhc table below summarizes the CllSl estimates provided by plaintiffs· experts Allen 
Odden and Lynn Moak. compan:d to actual levels of operating 1.!xpenditures in the 20 I 0-
11 school year. The 20 I 0- 1 I expcnditun.:s in this table include federal fund ing and state 
special grant program fund ing. Mr. Moak stated generally that his estimate rcprescntt:d 
an increase of $1.000 per WAOA over 2010- 11 funding le\cls. Mr. Moak also adjusted 
Dr. Odden· s original adequacy estimate to account for expenditures on food. 
transportation. and security. which were not included in Dr. Odden·s original mode l. It is 
therefore reasonable to compare Dr. Oddcn·s estimates (with \fr. Moal.:" s adjustment) to 
2010-11 .. all funds .. operating expenditures. v.h ich include these categories. 

Adequacy Cost Estimates 

. Differential Dift'ercntial 
i ' Between Actual Between Actual 

and Esiirmta and Estimlltes 
.P.er 20 I 0. Per20JO. per 2010-11 per 2010. ll 

Total ll ADA ti WADA ADA WADA 
20 I 0-1 I At·tual 

I c Jpcrntin!! Lxpcnditurcs 
(All Fundsl $4J.l 10.208.183 S'l.712 S7.~-I I I -· 

__ ,__ 
I 

O<l<l~n l·.stimate \\oith I 
'vlnak Adiustmerll $46.766.551.93 7 s 10.536 $7.855 S&24 1 S61-I 

\hlak t-:stimatc <S 1.000 I per W :\ 0:\ increase) $49.065.900.357 SI 1.054 $8.241 SU42 - ·--· ... _ ... _J.]:Q~_Q_ ] ----
b •. 661& at 17 (citing Ex. 6326 (2010-11 a.:tual operating expenditures}: RRl7:137-39 !Odden e~tirnatc): 
RR6:~-l 1-·D (!\loal. estimate}: Ex. l Ll2J !ADA and WADA : uses 2011 spreadsheet with AO:\ and W..\Dt\ 
for ISi>~ only lcells F-1225and1-1225)).l 

The following table summarizes the intlation-adjustt:d cost of achieving tht: general 
diffusion of' knowledge provided b~ the Supreme Court in Edgeil'Ood II". as calculated by 
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FOF 631. 

FOF 632. 

Dr. Baker. compared to actual levds of FSP runJ ing in the 20 I 0-11 sc hool year. The 
updatcd l:·clge1rnod IV calculation is bcst comparcJ to 201 0- 11 FS P fund ing. as the 
original $3.500 pcr W /\DI\ identified in l:.cf~<!1rnoc/ Jr referred to the formula system and 
not to funding sources outside the FSP. 

Upda ted Edgewood I V C alculat ion 

Differential Diffaential 
Between Between 

Actual and Actual and 
Per Per UpdatedE4 UpdltedE4 

2010-11 2010-11 per2010-ll per2010-l I 
Total in Billions ADA WADA ADA WADA 

20 I 0-1 I .-\ctual FSP ~1&0 
Revenue (net of recapture) $33.112 57.460 $5562 
Cpdated H<(i:nmud ff 
l ·alculation $39.15.' 58.82 1 $6.576 SU61 S 1.0 I~ 

!·.:-.. 6618 at 18 (citing E:-:. 11323 <2010-11 actual !'SI' \ l&O rc\-cnue: uses 2011 spreadsheet "ith total 
\1&0 rc:venue for ISDs lll1ly (c.:dl CD-1225)): RRl6:23-26 (refercm:ing fa. 3230 at 5) tEd}!c1rnt1d ff 
\:alculati,rn): b. 11323 (ADA and WAO . .\: uses 201 1 spreadsheet with ADA and WADA for ISDs onl) 
(~·ells F-1225and1-1225)).) 

While Dr. Oddcn's esti mate compares to .. al l funds·· operat ing expend itures. and the 
updated Edgnrnod IV calculation compares to FSP fund ing. the amounts by which the 
, ·arious cstimatcs fi nd the current system to he underfu nded fa ll withi n a relative!) 
con~istent range. The next table below prov ides the per-WA D/\ FSP spendi ng that 
' ' ould result from each expert·s proposed add ition of runds. 

Required FSP Spending Under Adequacy Cost Estimates 

Additional Spending Needed per Total FSP Spendjng Needed 
2010- 11 WADA ocr2010-ll WADA 

Odden Estimates with \foak Adjustment 5614 56.176 
Moal-. F.s1imatc ($1.000 per \\',\DI\ 
irn.:reascl s 1.000 56.562 
I Iodated Etl1!.c1wtJd fl ' Calculation s 1.014 56.576 
Foundation Program Cost Estimate for 
20 I 0-1 I so $5.562 
~- .. -....... • •4• - - - - -...-.- ...._ .. , ......... 

h. 6618 at 18 (c1t1ng RR 17: U7-.W (Odden estimate): RR6:24 l -4:> (:vloal.. estimate): RR 16:23-26 
(rcfcrcneing b .. J 230 at 5) (Edgewood fl· calculation): i-.x. I I 123 ( ::!O 10-1 I actual FSP M&O rc:vcnue: use:. 
2011 sprcad~heel with total M&O revenue for ISDs only (cell CD-1225)): Ex. 11323 (;\f)..\ and WADA: 
use~ 2011 spreadsheet wi1h ,\I>,\ and \VADA for ISDs onl) (cells F- 1225 and 1-1225 ). ) 

The 20 I 0-1 I cost estimates requ ire adjustment fo r inflat ion since the o ri ginal year. 
11asi:d on the stale and local price Jdlator used by the Legislative Budget Board and Mr. 
Moak·s estimates for the 20 13-1 4 and 20 14-15 school years. an owrall adjustment factor 
of 3.69 percent for 2013-14 and 5.77 percent for 20 14-15 is required. (RR54:124-25 
(rclcrcm:ing Ex. 6618 at 19).) The results arc shO\\n bekm. 
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FOF 634. 

FOF 635. 

AcljUlted Estimall: 
20 l 0-11 Estimate Adjlllted Estimate for for 2014-lS per 

..____ .. Estimate Per WADA 2013-14 ner WADA WADA 

Odden Estimates with \!oak :\diustrnent $6.17<> S6.-H>-t S6.532 

\foak btimatc ($1.000 per\\':\():\ $6562 S6.804 $6.9-tl 
increa~el 

l 'pdatcd 1~·,~v;<'•rnod II· Cak:ulation 
I $6.576 S6.818 $6.955 

!Baker) 

F<Hmdation Program Cost Estimate for 
Indicated Years at $1.0_. Ta.x Rate 

$5.702 $5.658 S:'i.7 ... . 1 

Foundation Program Cost Estimate for 
I $6.183 $6.1-P S6.2~2 

I 111.I ic.:atcd Y c<1rs at SI . I 7 Tax Rate 

Foundation Program (\)SI E~timate for l __ S:'i.778 $:'i.737 $5.832 
Indicated Years at 2012 l'ax Rate --· ·-· - - ---~ ·----

(Ex. 6618 at 19.) 

/\t $ 1.04 tax rate (which is the mo:-.l prev<ilent ratl' and the rate at which districts must be 
able to provide a general diffusion nf knowledge) the current Foundation Program raises 
about $800 kss per WADA in :w 14-15 than even the lowest of the three adequacy 
estimates. (Id.) Even at $1.17. an adequac~ level which would leave no room fl)r 
enrichment. thi.: lov.cst of the adi.:quacy l'stimates is $JOO more than what thl' current 
Foundation program supports on average in 20 14-1 5. (Id.) 

Thi: Court acknov .. ·ledgcs the ditfo:ulty of selecting any single nurnbi.:r lo represent the 
<.:tist of cdu<.:ational adcqua<.:y in ·1 cxas. hut the ( 'ourt docs not agree with the State· s 
pt)sition that there arc no judicially managcahlc approaches to estimating a reasonable 
range of costs consistent with the Statl'"s perfi.)rmanci.: expectations. The Court finds that 
the analyses of Dr. Odden and Mr. Moak and the updated Edgell'ood IV calculation 
provided h) Dr. Baker provide reasonable. credible. anti relatively consistent estimates of 
the cost of achieving the general diffusion of knowledge. As noted previously. Dr. 
Odden· s calculations are conservative in many respects. (See supra FOF 618.) Thi: 
Edgt·11·ood 11· calculation represents an amount acknowledged by the Supreme Court as 
nccl'ssar) tti satisfy constitutional requirements under much less rigorous 1994 standards. 
The Court also notes that the adequacy i.:stimatcs are wry near the $6.474 average per 
WADA spending levd of districts that achil'vcd exemplary status umlcr the prior 
standards. (5<-'<' in/i·a FOF 644.) In the Court· s view. thm~ can be little doubt that a 
comparable amount of funding. properly adjusted for inflation. is minimally necessary to 
rneel signilicantly more rigorous standards today . (S('l' RR9:123-24. ) 

l\)r these reasons. the Court finds that achieving a level of funding adequate to mel't the 
State's pcrforrrn1111:c standards ri.:quin.:s. at a minimum. the $6.404 pi.:r WADA in FSP 
funding dollars that 'V.as estimated by Dr. Odden and adjusted by Mr. Moak (and put in 
2013- 14 dollars). \\hich is the lo\\cst supplied to the Court. Or. Oddcn"s estimate. us 
adjusted b: Mr. Moak. \.\Ould require on avcrage an additional $614 per WADA above 
20 I 0-1 I all funds spending kvels. l'ven before adjusting for inflation. (Set' RR54: 123-2..J 

171 

··-· 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 190 of 383



399

FOF 636. 

FOf 637. 

FOF 638. 

FOF 639. 

FOF 640. 

(referencing Ex. 66 I 8 at I 8).) If one assumes that adequacy must be met at $1.04 (as 
discussed below), this would result in additional spending of approximately $800 per 
WADA (on average) over 2014-15 levels. 

The Court does not find any of the proposed methods of estimating the cost of education 
to be definitive, but they do provide a credible range that definitively establishes that the 
State has failed to make suitable provision of funds for an adequate education. 

HB I was designed with the intent that districts be able to provide an adequate education 
by taxing at no higher than $1.00, as evidenced by testimony from Robert Scott and the 
structure of the system implemented by HB I. (Ex. 5630. Scott Dep .• at 339-41 , 343-45.) 
Tier I was intended to provide funding necessary to meet basic program requirements - in 
other words. the performance expectations implicit in the Constitution and in statute. (Id. 
at 341. 343-45.) For most school districts, Tier I applies to funding up to $1.00 of M&O 
tax effort. (Id. at 339-40.) Tier II was intended to provide meaningful local enrichment 
discretion above this level. (Id. at 341. 343-45.) 

The Court finds that, at a very minimum, all districts must be able to provide a general 
diffusion of knowledge under the current statutory structure by taxing at $1.04. This is 
the level beyond which a TRE is required and a level that still leaves thirteen cents for 
enrichment at the voters' discretion. The Court agrees with the ISD Plaintiffs that the 
question of whether to achieve adequate funding cannot be made subject to a vote. 
Requiring districts to tax above $1.04 to achieve adequacy would leave districts with 
insufficient local discretion to tax for enrichment purposes. considering the current yield 
per penny in that tier. 

The Court emphasizes that in the discussion of funding in this section, the Court is 
focusing on overall levels of funding in the system, not funding levels for specific 
districts. Findings related to the distribution of funding between districts are discussed 
separately in Part l.D (FOF 1204, et seq.) below pertaining to the financial efficiency 
claims. Similarly, the Court addresses findings relating to the outdated weights and 
formula adjustments separately in Parts l.C.2.d.ii (FOF 466. et seq.), l.C.2.d.iii (FOF 480, 
et seq.), and l.C.4 (FOF 591 , et seq.) above. 

There is no evidence from the State of the cost of an adequate education. The only 
evidence is the three credible estimates offered by the !SD Plaintiffs that the cost of an 
adequate education is greater than what most districts can raise at an M&O tax rate of 
$1.04. Only 259 of the I 021 districts have the capacity to raise Dr. Odden ·s $6, 176 
estimate for the 20 I 0-1 I school year - the lowest estimate of the cost of an adequate 
education prior to adjusting fur inflaLiun. The Court finds that the State·s failure to 
calculate the cost of providing a general diffusion of knowledge, and the systematic 
underfunding of districts at levels well below any credible estimate of the cost of 
providing an adequate education. reflect a system that is arbitrary and decidedly 1101 

structured, operated. ur funded so as Lo achieve its purpose thereby violating the 
suitability clause of Article VII. Section I . 
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FOF 641. 

FOF 642. 

FOF 643. 

FOF 644. 

6. The State's arguments do not disprove the ISO Plaintiffs' claims. 

a. The evidence shows that money, if spent well, improves 
educational outcomes. 

i. Both the State and the Texas Supreme Court have 
recognized a relationship between funding and student 
performance. 

The State previously has acknowledged a pos1t1ve relationship between money and 
student performance. In the West Orange-Cove litigation. the State proffered a cost 
function study whose authors stated, "[t]here appears to be a fundamental economic 
relationship among input prices, educational outcomes. an<l cost in Texas public schools. 
Other things being equal. the analyses suggest that it costs more to produce higher levels 
of educational outcomes:· (Ex. 5676 at I.) 

In the current litigation. while the State has appeared at times to question the relationship 
between money and student performance. the State's witnesses have continued to 
acknowledge that funding is a crucial element in achieving positive student performance. 
The State's expert. Dr. Michael Podgursky. testified that: (I) resources are required to 
provide a quality education to students; (2) poverty has a significant impact on learning. 
and low-income students are more costly to educate; and (3) additional resources may be 
required as the State increases its expectations for students. (RR29: I 05-07.) The fonner 
Commissioner of Education, Robert Scott. recognized that additional resources will be 
needed to meet the challenges faced during the implementation of the STAAR/EOC 
regime. (Ex. 5630. Scott Dep .. at 91-92.) In addition. the State"s expert. Dr. Whitehurst. 
testified. "[i]f you want to close gaps, you need to provide services to the children who 
need those services." (RR26:67.) Logic dictates that resources are necessary to provide 
services. (See supra FOF 394. FOF 553; see il?fra FOF 653.) 

The Texas Supreme Court has also recognized the linkage between money well spent and 
student performance. See. e.g .. Edgewood lndep. Sch. Dist. v. Kirby, 777 S. W .2d 391. 
393 (Tex. I 989) (''The amount of money spent on a student's education has a real and 
meaningful impact on the educational opportunity offered that student.") ("Edgewood!"); 
WOC II. 176 S.W.3d at 788 (''While the end-product of public education is related to the 
resources available for its use. the relationship is neither simple nor direct; public 
education can and often does improve with greater resources. just as it struggles when 
resources are withheld. but more money does not guarantee better schools or more 
educated students."). 

The Supreme Court's statements comport with common sense and some of the most basic 
data about the Texas school finance system. IJistricts with higher revenue per WADA 
perform better across many different performance measures, including (I) districts· 
accountability ratings for 20 I I, (2) the percent of students scoring al the commended 
level on TAKS reading tests, mathematics tests. and all tests. (3) the percent of students 
scoring at or above the criterion level set by the TEA on college entrance examinations 
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FOF 645. 

FOF 64 7. 

(/\CT/SAT). and (4) the percent of students passing live STAAR exams at the Level II. 
Ph.ise I standard. (Ex. 6312. Moak Report. at 63: RR6:232-43 (reforcncing Ex. 6349 at 
59).) The table he low rcnects several of these indicators as examples of this pattern . 
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Moreover. a substantial hody of credihk research - including the use of randomized 
experiments - confirms the effccti\·cness of educational strategics such as reduced class 
sizes. instructional coaches. lull-day pre-K. tutoring. summer school. and competitive 
teacher salaries. (RRl7:76-77: Ex. 3188. Baker Report. at 15-19: RRl6:15-17: 
RR'.!3: I 03-04: see supra Part l.C.~ ( FOF 522. et St'C/. ) . ) Each of thest: strategics costs 
lllOnC) . 

Research shows not only that "money spent well matters." but also that productive 
in vl.!stmcnt in education "easily repays the initial outlay.'' (fa. 4040. Belfield Report. at 
2: see ge11eral(v id. at -~-16: RR 15:41-42.) Compared to high school graduates. dropouts 
an: less likely to hi.! employed. arc less productive workers when they arc employed. are 
more likel) to commit crimes. and arc more likely to require greater health care costs and 
welfare benefits. (See RR 15:44-52: Ex. 4040. Belfield Report. at 3-5.) Other research 
~tudics. using a variety of methodological approaches. empirically establish a causal link 
het\\cen education levels and these outcomes. (RR 15:50-52. 48-49: Ex. 4040. Belfield 
Report. at 5: RRl6:14-17: Ex. 3189-L.) 

E1.:onomist Clive fleltield examined the cost-benefit ratio of several types of interventions 
aimed at increasing the high school graduation rate. and found that "[a]vcraging across all 
intcncntions. the benefits to the taxpayer were J.05 times the cost of the interventions:· 
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(Ex. 4040, Belfield Report, at 13 and Table 2: RR 15:46-47.) The Court finds Dr. 
Beltield' s testimony in this case to be credible and reliable. 

ii. The State's and lntervenors' expert testimony does not 
demonstrate that funding does not matter or that 
funding cuts do not harm student performance. 

FOF 648. The State and lntervenors offered ''cross-sectional'· and •'time-series'' evidence 
purporting to question the relationship between funding and student achievement. Cross­
sectional evidence ex.amines da1a from .schools or districts at a single point in time. 
(RR24:3l-32; RR29:114.) Time-series evidence examines data at varying points in time. 
(RR24:24.) The Court is not persuaded by either category of evidence presented. 

f-Of 649. Cross-sectional evidence. Both the State's expert, Dr. Podgursky. and the lmervenors· 
expert. Dr. Hanushek, presented numerous charts and graphs purporting to illustrate the 
absence of a relationship between spending and student performance by comparing 
districts that use differing amounts of resources in a common time period. (F.x. 1128. 
Podgursky Supp. Report, at 7-35 , 83-178; Ex. 11244 at 2-7: RR29:114-17; Ex. 1001 , 
Hanushek Report, at 6-14; Ex. 8001. Hanushek Supp. Report, at 26-32.) Or. Podgursky 
acknowledged that he could not determine whether spending has a causal impact on 
performance based on his analysis. (RR29-l 33.) 

FOF 650. Both Dr. Podgursky's and Dr. Hanushck's analyses fail to account adequately for the 
complex and multi-faceted variables that impact student perfonnance. Or. Podgursky 
acknowledged that a whole host of student and school characteristics impact student 
learning, such as economic disadvantage, proficiency in English, need for special 
education services. and racial or ethnic background. (RR29: I 05-06.) Importantly. he 
also agreed that the concentration of these characteristics within a school or school 
district can have a significant impact on student learning. (RR29: I 06-07 .) Yet Dr. 
Podgursky's and Dr. Hanushek's plots and graphs each fail to consider any 
concentration-related variables and do not include or account for any ,variables other than 
the straightforward demographic statistics captured in the TEA databases. (RR29: 124-
26.) Plaintiffs' witness Dr. Jacob Vigdor credibly explained how this failure can bias 
both Dr. Podgursky and Dr. Hanushek's statistical analyses. (RR24:34-36.) 

FOF 651. Further. all of Dr. Hanushck's analyses and most of Dr. Podgursky's analyses involved 
only a single year of spending and performance data - commonly ref erred to as a 
"snapshot'" or "cross section.'· (RR29: I 04-05.) Or. Podgursky agreed that a "value­
added'' approach (one that considers changes in student test scores and spending over a 
number of years) is a superior and more reliable way to detennine whether there is a 
causal relationship between resources and outcomes. (RR29:116.) Both Dr. Podgursky 
and Dr. Hanushek agreed that their analyses cannot answer the question of what effect 
increases or decreases in spending will have on student performance. (RR29: I 32-33; 
RR37: 157.) 

175 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 194 of 383



403

FOF 652. Time-series evidence. Dr. Hanushek also provided charts showing increases in national 
per student educational expenditures from 1960 to 2009. juxtaposed with relatively flat 
NAEP scores from 1971 to 2008. purporting to show that increases in expenditures have 
not resulted in student perfonnance gains. This Court does not find Dr. Hanushek"s 
evidence persuasive for the following reasons: 

a. First. Dr. Hanushek acknowledged that. as a consequence of federal and state 
legislation, a significant portion of the spending increases related co increase in 
the costs of special education and the numbers of special education students in the 
system. (RR37: 133.) Specifically. Or. Hanushek's own previous research 
demonstrated that about one-third of the decline in pupil-teacher ratio and 18% of 
the spending increases that occurred in the 1980s were attributable to the rise in 
special education costs. (RR37: 135, 184-85.) And while the absence of clear 
data prevented precise calculations for the 1970s. Dr. Hanushek acknowledged 
that the growth in special education expenditures in that decade was even larger. 
(RR37: 185.) 

b. Second, Dr. Hanushek implicitly assumes that adjustment for inflation is the only 
correction necessary for changes over time in prices of the resources schools 
purchase, but he admitted that the price of one of the most important components 
of education - the cost of college-educated female labor - has risen much faster 
than the avernge rate of inflation from 1960 to today because of the decline of 
gender discrimination and the opening up of opportunities for women in other 
fields and industries. (RR24:26-27; RR37: 143-47; see also supra FOF 547 - FOF 
549.) 

c. Third. Dr. Hanushek presented Nt\EP scores only for seventeen-year-olds 
(RR24:27-28. 67; RR37:149). but the NAEP program can only test students who 
appear in schools. (RR24:27-28, 67; Ex. 5412 at 47-48; Ex. 5400. Vigdor Supp. 
Report, at I.) Because of changes in compulsory schooling laws. more seventeen­
year-olds - and particularly. more seventeen-year-olds with a limited attachment 
to school - are tested now relative to a generation ago. (RR24:27-28, 67; Ex. 
5412 at 47-48; Ex. 5400, Vigdor Supp. Report, at I.) As of 1980, twelve slates 
had compulsory schooling until age seventeen or higher. (RR24:27-28, 67; Ex. 
5412 at 4 7-48; Ex. 5400, Vigdor Supp. Report. at I .) In 2009. there were twenty­
nine states with such Jaws. (RR24:27-28, 67; Ex. 5412 at 4 7-48; Ex. 5400. 
Vigdor Supp. Report, at I.) Comparisons of test outcomes for students at a 
younger age show much more substantial improvements since the 1980s. 
(RR24:28; RR37: 149-50; Ex . 5412 at 48.) 

d. Fourth, Dr. Hanushek made no effort to control for the changing ethnic and 
economic composition of the student population over the last four decades. 
(RR37: 151-53.) 

e. Fifth, Dr. Hanushek looked only at national data and made no effort to analyze 
spending or achievement patterns in Texas. ( RR37:148.) 
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FOF 653. 

FOF 654. 

FOF 655. 

FOF 656. 

A number of State and Intervenor experts have acknowledged that increased funding can 
have a positive impact in the right circumstances, although they are unable to identify 
those circumstances precisely. (RR37:38, 208; RR29:105-07; Ex. 5630, Scott Oep .. at 
91-92; see also supra FOF 394 and FOF' 642.) It is telling, moreover. that both Dr. 
Hanushek and Dr. Podgursky believe that additional funding should be provided for low­
income students on the ground that bringing such students (compared to other students) 
to satisfactory perfonnance levels is more costly than it is for other students. (RR37: 198; 
RR29: I 07.) If levels of funding and student performance were truly unrelated, it would 
be difficult to justify this opinion. 

The Court also notes that State witnesses and Intervenor experts laud Texas·s system of 
accountability and the decision-making abilities of local school districts. (See. e.g., 
RR37: 122-23; RR30:82-101.) Having found no credible evidence of large inefficiencies 
in Texas schools (see infra Part l.C.6.b (FOf 655, et seq.)). and having heard many 
superintendents testify concerning specific efforts needed to improve performance on 
ST AAR exams, the Court is persuaded that school districts are incentivized to use 
additional funding in ways that are productive of better academic performance. Whether 
to further constrain districts' use of funds, or whether instead to trust that local districts 
know best how to use the money they receive. is a question that must be left to the 
Legislature. The Court's function is merely to ensure that resources are adequate to 

allow school districts to fulfill the State' s constitutional mission. 

b. There is no credible evidence that the ISD Plaintiffs are 
systemically misallocating the resources they have now. 

i. The State's contention that districts' budgets reflect 
meaningful discretion is no different than that rejected 
by the Supreme Court in WOC ll 

The State and lntervenors failed to demonstrate significant or systemic wasteful spending 
by Texas school districts sufficient to refute the showing of the need for additional 
resources to meet the State's higher performance standards. (See supra Parts 1.C.2.d 
(FOF 456, er seq.) and l.C.5 (FOF 603, et seq.).) The State and lntervenors also have 
failed to demonstrate inefficient or inequitable allocation of resources by school district 
plaintiffs. 

The State·s Financial Integrity Rating System of Texas ( .. FIRST'.) is designed to ensure 
that school districts and open-enrollment charter schools are held accountable for the 
quality of their financial management practices and achieve improved performance in the 
management of their financial resources. 19 TEX. ADMIN. CODE § I 09. I 00 I. The system 
is designed to encourage Texas public schools to manage their financial resources better 
in order to provide the maximum allocation possible for direct instructional purposes. Id. 
Each of the TTSfC Plaintiffs' focus districts, Fort Bend ISO Plaintiffs· focus districts. 
and Calhoun County ISO Plaintiffs received a ··superior Achievement'· FIRST rating (the 
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highest possible rating) in 2012-13. the most recent year for which a rating is available:10 

(Ex. 11359.) 

FOF 657. The Court also finds that the districts' fund balances do not provide a source of 
mt:aningful discretion. Fund balances are used for cash now purposes. (RR3: 177-80 
(referencing Ex. 6346 at 12); RR 19:240-41; Ex. 6338, Hoke Dep., at 44-46 (referencing 
Ex. 664 at 16); RR22:89, 97-98; Ex. 5614, Patek Dep .. at 50-52; Ex. 5616. Waggoner 
Dep .. at 52; Ex. 5613, Youngblood Dep., at 48-49: Ex. 5618. Wiggins Dep .. at 67-68.) 
Revenue from the state and local taxpayers do not come in at regular intervals. and 
therefore, many districts must use their fund balances to cover the shortfall in months 
where expenses exceed revenues. (RR 19:240-41 ; Ex. 6338, Hoke Oep .. at 44-46 
(referencing Ex. 664 at 16); Ex . 6335. Cain Dep., at 31-32; Ex. 6343, Schroder Dep .. at 
50-51; RR5:200-01; Ex. 3201, Witte Dep., at 26-27.) Chapter 41 districts receive most of 
their revenue in December and January when taxes are paid. and fund balances are 
necessary to sustain these districts through months of negative cash flow. (See. e.g .. 
RR5:35; Ex. 5614. Patek Dep., at 50-51; Ex. 5618. Wiggins Dep .. at 67.) 

FOF 658. While some districts have used their fund balance to cover a ddi<.:it budget as a result of 
the cuts. such procedures are not a solution to school district funding cuts. (RR22:97-98 
(referencing Ex. 6358 at 12); RR 19:253-55.) Districts rely on their fund balances to 
cover unexpected one-time costs. (See, e.g., Ex. 6338. Hoke Dep .. at 45-46; RR22:88-
89.) For example. some districts use their fund balances to cover the deductible on their 
property insurance in case of a catastrophic loss or to insulate against fluctuating local 
property values and tax revenues. (Ex. 56 I 8. Wiggins Dep .. at 67-68: Ex. 56 l 4. Patek 
Oep .. at 50-51; Ex. 5613. Youngblood Dep., at 48-49.) 

FOF 659. The Government Financial Officers Association recommends that school districts 
maintain three months' worth of operating expenditures in their fund balances. (Ex. 
6338, Hoke Dep .. at 45-46.) Bond rating agencies look at fund balances when 
establishing a district's bond rating. (Id. at 46; RR5:35.) Under FIRST. a district loses 
points for reducing its fund balance by more than 20% and gains points for increasing its 
fund balance. 19 TF.X. ADMIN. CODF. § 109. I 002(g). 

FOF 660. As a result of the foregoing, school districts cannot and should not be expected to spend 
down their fund balanct.:s entirely to negate the impact of funding cuts. (Ex. 5616, 
Waggoner Dep .. at 51-52; Ex. 5618. Wiggins Dep .. at 68; Ex. 5614. Patek Dep .. at 50-5 I; 
Ex. 6338. Hoke Dep., at 44-46.) 

ii. There is no persuasive evidence that districts are 
systematically misallocating resources among their 
campuses. 

FOF 661. Dozens of school superintendents and other school district officials testified live at trial 
or provided testimony by deposition admitted into evidence. The State questioned many 

'
0 The record does not contain FIRST ratings for the Edgewood ISD Plaintiffs. 
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FOF 662. 

FOF 663. 

of these superintendents regarding different levels of per student funding allegedly 
allocated to campuses within the same school district. 

Broadly speaking. the testimony of these superintendents consistently demonstrated that 
school districts do not allocate specific dollar amounts on a per-pupil basis to individual 
campuses as part of the budgeting process. (RR4:28-29; RR20: 14; RR20: 15. 20-21: 
RR25: 165-67; RR5:23 1-38; Ex. 6337, Hanks Dep .. at 280; Ex. 6338, Hoke Dep., at 172-
73.) Rather. school districts generally allocate staffing levels to individual campuses 
based on the enrollment level of each campus, special programs housed at some 
campuses. and level of need of the students at each campus as reflected by demographic 
information such as level of economic disadvantage. percentage of special education. 
percentage of ELL students, and other criteria. (RR4:28-29: RR20: 14; RR24: 199-200: 
RR20:15. 20-21; RR25:165-67; RR5:231-38; RRl9:1 IO-l l ; RR4:193 ; Ex. 6337. Hanks 
Dep .• at 279-85.) Because the vast majority of costs in a district or at a campus are due to 
personnel and salary. these staffing allocations drive the per pupil cost and may result in 
different expenditures per student at different campuses. These practices result in a 
reasonable allocation of resources at the local level and support the need for local 
discretion for how money is spent to best promote the general diffusion of knowledge. 

Dr. Podgursky's analyses using campus level spending data to show intra-district 
misallocation of resources is flawed because he fails to control for variables that exrlain 
much of the differences in per pupil spending at the school level. For example, Dr. 
Podgursky acknowledged that some campuses house special programs, such as special 
education programs (often serving tht: most severely disabled students). refugee and 
homeless student programs. and discipline programs that result in higher spending levels 
at those schools. (RR29: 135-36.) Dr. Podgursky also agreed that size differences 
between campuses could explain some of the per student spending level differences in 
those campuses. (RR29: 129.) Dr. Podgursky did not attempt to investigate or control for 
these or any other variables that tend to explain spending differences at the campus level. 
(RR29:130.) 

iii. There is no persuasive evidence that districts could 
substantially improve performance at current resource 
levels by adopting a merit pay compensation scheme. 

FOF 664. The lntervenors and the State have argued that school districts could boost performance 
by abandoning the traditional teacher salary schedule in favor of merit pay. Indeed, when 
asked to name concrete examples of inefficient spending. the lntervenors' expert. Dr. 
Hanushek, could identify only the teacher compensation system. (RR37: 129-30, 196-97.) 

FOF 665. Under some versions of merit pay. including that advocated by Dr. Hanushek. a 
component of teacher compensation would be tied to the test scores of students. typically 
on a "value added'' basis. (RR37:114. 175-76.) 

FOF 666. As even Dr. Hanushek conceded. however. there is no strong empirical evidence that 
merit pay for teachers improves student performance. (RR37: 176-80. 182-83; see also 
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RR24: I L 15.) Dr. Hanushek also acknowledged that there was little empirical evidence 
about how to structure any merit pay system or what the effects may be. (RR37: 183.) 
Indeed, recent studies suggest that performance pay may have little impact in educational 
settings. (RRl7: 133-34; RR37:176-80.) Dr. Hanushek also noted that a merit pay 
system would likely require considerably higher salaries for many teachers and "might 
well'' require more money than the present salary system. (RR37:201-02.) 

FOF 667. Several superintendents testified that an individualized pay-for-performance scheme 
could negatively impact teacher collaboration and morale, particularly where there is a 
limited amount of money available to pay for the merit-based compensation. (RR4 J :67-
72; RR24: 11-13; RR6:46-47.) Dr. Hanushck agreed that a merit pay scheme raises valid 
concerns about destructive competition among teachers. (RR37:242.) The vast majority 
o f Texas school districts do not have the capability to design and implement a complex 
pay-for-performance compensation system without state guidance and leadership. 
(RR24:16.) Dr. Hanushek acknowledged the implementation difficulties associated with 
a merit pay regime (RR3 7: 180-83, 2 12-22. 242-43 ), and admitted that he had never 
personally assisted a state or school district with the design of such a system. 
(RR37:243.) 

FOF 668. Jn answer to an interrogatory, the State acknowledged that its only effort to encourage or 
promote a merit-based compensation system over the last decade was through the DA TE 
Grants. which provided bonuses for teachers and principals who improved student 
perfonnance. (Ex. 5649 at 15.) However, the Legislature dramatically reduced funding 
for the DA TE program in 20 I I. (See supra FOF 56.) 

FOF 669. A district that implemented such a compensation scheme in isolation. and without 
significantly higher salaries, would likely lose many of its experienced teachers to its 
neighboring districts. (RR24: I 6-17.) 

FOF 670. In addition. measuring the performance of teachers via test scores requires standardized 
tests, and the majority of teachers teach classes in which standardized tests are not 
administered. (RR24: 17-19; Ex. 5400. Vigdor Supp. Report. at 5; RR4 I :71-72.) 

FOF 671. Further, teacher value-added cannot be observed until after a teacher has taught. 
Research suggests that at least three years· worth of data must be used to overcome 
statistical unreliability. (RR24: 18-19; Ex. 5400. Vigdor Supp. Report. at 5.) Thus. a 
district could not reliably cakulate "value added" for novice teachers or teachers not in 
the state for the prior three years. (RR24: 18-19.) 

FOF 672. In short, even the advocates of teacher merit pay concede that it is a proposal that 
currently Jacks an empirical research base and that it might cost more money than the 
present system. Many superintendents and teachers believe such a system would be 
unworkable and counterproductive. While the State is free to pursue such proposals 
through legislative change if it so desires. this Court cannot conclude that the 
unwillingness, to date, of either the State or school districts to commit to a large-scale 
transition to a merit pay system is a significant source of inefficiency in the public 
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schools. The current stepladder system for teacher compensation reflects a policy 
decision by the Legislature and does not render the system qualitatively ineflicient. 

iv. There is no persuasive evidence that districts could 
substantially improve performance at current resource 
levels solely by firing the allegedly ''lowest-performing" 
teachers. 

FOF 673. The lntervenors. through their expert Dr. Hanushek. have argued that student 
perfonnance could be improved at little cost simply by removing the worst-performing 5 
to 8% of teachers and replacing them with .. average" teachers, i.e .. teachers drawn 
randomly from the distribution of teacher quality. While the parties appear to agree that 
ineffective teachers should either bt: improved through professional development or 
removed from the classroom, the weight of the evidence does not suggest that Dr. 
Hanushek ' s proposal can be straightforwardly implemented or that it would replace the 
need for other improvements and interventions. 

FOF 674. To the extent the proposal would depend to any significant degree upon standardized test 
results (which Dr. Hanushek advocates), several problems present themselves . first. 
districts cannot calculate value-added for: (I ) teachers whose students do not take 
standardized tests; (2) novice teachers or teachers for which the districts have insufficient 
number of years of data; or (3) teachers who teach subjects not aligned with the prior year 
subject in the same field . (RR24: 18; see also supra FOF 671 - FOF 672.) Dr. Hanushek 
conceded that districts might be able to generate value-added scores for only about 20% 
to 25% of their teacher workforce. (RR37: 182.) 

FOF 675. Second. the proposal would require the recruitment of at least 15.000 additional teachers. 
a large expansion that might well require the State to relax its already diminishing 
standards or offer salary increases substantial enough to attract more promising 
candidates into the profession. (RR24:22.) 

FOF 676. Third, the proposal would make the teaching profession riskier, other things being equal. 
and therefore might discourage many qualified candidates from entering Lht: fit:ld. 
(RR24:1 l-12.) 

FOF 677. Fourth, the proposal necessarily would heighten competition among teachers in public 
schools - in the form of competition to avoid being fired. (RR24:23-24; Ex. 5400. 
Yigdor Supp. Report. at 6 .) Teachers who do not wish to lose their jobs might reasonahly 
have new incentives to avoid sharing information with their colleagues. or to lobby 
administrators for assignments to easier-to-teach students. Such a degree of competition 
could. again, be harmful to the education process. (RR24:23-24.) 

FOF 678. Fifth, Dr. Hanushek's proposal is entirely theoretical. He did not point to a single district 
or state that has implemented the proposal and therefore could not say whether his 
predictions of the positive impact of such a proposal have been validated by actual 
evidence. 
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FOF 679. The Court cannot conclude that a failure to implement this specific proposal is a 
s ignificant source of inefficiency in public schools .. 

7. The district-specific evidence shows that the ISD Plaintiff focus 
districts do not have access to sufficient funding to provide an 
adequate education and lack meaningful discretion to set their M&O 
tax rates. 

FOF 680. The ·'focus .. /plaintiff districts discussed below: (I) hail from nearly every geographic 
region of the state (Ex. 6349 at 71 ); (2) include both property-wealthy and property-poor 
districts; (3) include urban, suburban, and rural districts; and (4) include fast-growing 
districts, stable districts. and districts in which the student population is declining. (See 
generully infra Part J.C. 7 (FOF 680. et seq.).) Moreover. when these districts are 
aggregated together. they are very close to the state averages in many key statistics, 
including wealth per WADA, average M&O rate. revenue available in Tier L percentage 
of ASA TR, and percent of students who are economically disadvantaged. (Ex. 6349 at 
76; RR7:49.) These thirty-six districts a lso have approximately 737.856 students in 
ADA. which represents 16.5% of the total statewide ADA. (Ex. 6349 at 76 (20,496 
average ADA for focus districts times thirty-six districts; 4,369 statewide average ADA 
times 1,024 total districts.) For these reasons, this Court concludes that these thirty-six 
districts are sufficiently representative o f the system as a whole to provide meaningful 
evidence as to the effect of the system s tructure on districts· discretion over tax rates. 

FOF 681. The findings set forth in this Part are derived primarily from testimony from school 
district offic ials proffered during the initial trial. in which they described the 
circumstances in their districts through the 2012-13 school year. While these findings do 
not reflect the 2013 legislation (except where otherwise indicated), the Court is confident 
that the findings accurately depict the challenges that these districts face today. g iven the 
magnitude of these challenges and the relatively modest impact of the 20 13 legislation. 

a. Fort Bend ISD Plaintiff focus districts 

i. Abilene ISD 

FOF 682. Abilene !SD is a Chapter 42 district located in Tay lor County in west Texas. 
approximately 150 miles west of Fort Worth. (Ex. 11 323.) Surrounded by smaller rura l 
towns and school districts, Abilene serves as an urban center for that region of west 
Texas. (Ex. 6336, Bums Dep., at I 0- 11 .) 

FOF 683. Abilene ISO has slightly more than 17,000 students. (RR l9:17; Ex. 6355 at 3.) 
Historically. Abilene ISD's enrollment has fluctuated significantly. with enrollment 
growth and decline triggered by variations in the local economy. (Ex. 6336, Burns Dep., 
at 11 - 12 (referencing Ex. 539 at 2).) 

FOF 684. Abilene ISO has a student population that is at least 65% economically disadvantaged. 
(RR 19:17; Ex. 6355 at 3.) Even at Abilene's .. most affluent'" campus, almost 40% of its 
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students are on free and reduced lunch. (Ex. 6336. Burns Dep .. at 16; Ex. 539 at 46.) 
The economically disadvantaged population is likely even larger than the official count 
represents, as students often fail to self-identify in middle school and high school. 
(RRl9:17.) The large economically disadvantaged population ' 'come[s] to school 
without the same context. without the same background and foundation that their more 
atlluent counterparts come to school with," making it ·•a challenging population to reach 
and to teach." (RR 19: 18.) 

FOF 685. Abilene has steadily growing minority populations, and in 2011-12 was 12% Black. 40% 
Hispanic. and 6% ·•other" - a group that included 277 refugee students speaking thirty-six 
different languages. (Ex. 6355 at IO; Ex. 6336. Burns Oep .. at 17-18 (referencing Ex. 
539 at 7).) This refugee student population makes up about half of the district's ELL 
population and faces unique challenges above and beyond those of Abilene ISD's other 
economically disadvantaged and ELL students. (RR 19:41-42 (referencing Ex. 6355 at 
I 0): Ex. 539 al 7 .) 

FOF 686. Over the course of the 2011-12 to 2012-13 biennium, Abilene ISO suffered a budget cut 
of $8.1 million in its FSP funds, or $162 per WADA. (RRl9:103, 127 (referencing Ex. 
6355 at 14).) In addition, Abilene suffered an additional $2.6 million in cuts to its grant 
programs. many of which were aimed at closing the achievement gap and improving the 
performance of at-risk students. (Ex. 6355 at 15.) While Abilene ISO worked hard to 
insulate its student population from the impact of these cuts. they were just too large to be 
able to do so entirely. (l::x. 6336, Burns Dep .. at 37-38.) Even with an infusion of federal 
money. Abilene had to cut approximately 125 teaching positions and thirty-six teacher·s 
aides. (Ex. 6366. Burns Dep., at 35-36; Ex. 539 at 20-23; RR 19:50-51 , 60.) As a result 
of the cuts ... Abilene ISO has been compelled to cut programs and weed down programs 
that have been proven to be successful in closing gap and growing students:· (RR 19:60-
61.) Also a result of the cuts, Abilene went from seeking five class-size waivers in one 
grade at one exemplary-rated campus, to having to seek I 02 class-size waivers at sixteen 
campuses. and was no longer able to confine the waivers to its highest performing 
campuses. (RRI 9:50 (referencing Ex. 6355 at 12); Ex. 6336. Burns Dep .. at 38-40; Ex. 
539 at 25-27.) 

ror 687. If Abilene ISO' s funding was increased, it would USC the additional funds to restore 
programs aimed at its at-risk and disadvantaged populations, such as the Woodson Center 
for Excellence (its alternative high school for at-risk students) and its Extended School 
Program (which provides students with individualized attention and targeted 
remediation). and AVID (a program aimed at creating first generation college students.) 
(RRl9:26-30 (referencing Ex. 6355 at 4-6), 38-39 (referencing Ex. 6355 at 9), 30-33 
(referencing Ex. 6355 at 7).) It would also invest more in innovative elementary-level 
curriculum programs such as Reasoning Mind. a program proven to help prepare students 
for Algebra, and Read 180, which helps struggling readers. (RR 19:33-37 (referencing 
Ex. 6355 at 8).) In addition, Abilene would restore some of its personnel cuts, hire 
additional translators to serve its refugee population and return to its former practice of 
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strategically requesting class size waivers at only its highest-performing campuses. 
(RR 19:44-47 (referencing Ex. 6355 at 10), 50-51 (referencing Ex. 6355 at 12).) 

FOF 688. At the time of the WOC II decision in 2005. Abilene ISO was taxing at the then 
maximum M&O tax rate of $1.50. (RR 19:56: Ex. 539 at 12.) Abilene ISO is a formula­
funded district. (RR 19:56.) Tax compression pushed Abilene 1so·s tax rate down to 
$ 1.00. but the district immediately had to raise its current rate of$ 1.04 in order lo provide 
an adequate education. (Ex. 6336. Burns Oep., at 26.) Abilene ISO cannot increase its 
tax rate further without holding a TRE; but. because Abilene has several impending 
facil ities needs, it cannot hold a TRE without jeopardizing the chances of being able to 
pass a bond election. (Id. at 122-23.) Currently. any revenue raised from such an 
election would go toward a general diffusion of knowledge only, and not towards 
enrichment. (RR 19:58-59.) 

FOF 689. While Abilene ISO was able to use targeted interventions to make some improvement in 
the percentage of students achieving the met-standard score on TAKS. there remained a 
troubling and persistent achievement gap and the district never had more than 23% of its 
students reach the commended level for any grade or subject levd. (Ex. 6336. Bums 
Dep .. at 45-49 (referencing Ex. 539 at 33-35).) 

FOF 690. After the first administration of the ST AAR-EOC exams, 567 (53%) of Abilene tso·s 
ninth graders failed to achieve the Level II phase-in on at least one of the STAAR-EOC 
exams. (F.x . 6324. Moak Supp. Report One. at 21.) Two hundred and seventy-seven 
students failed multiple tests. (Ex. 539 at 45.) Looking at the Level II final standard. 
only 33% of Abilene ISO students reached the standard in Algebra l. 37% in Biology. 
35% in English I Writing, and 42% in English I Reading. (Id. at 36.) After the summer 
retest, 513 students had failed 1.164 tests and were off track for graduation and required 
remediation . (Ex. 6324. Moak Supp. Report One. at 21. 41.) 

FOF 69 L Abilene 1so· s student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of2013. 1.115 (55.1%) of Abilene 
ISD's 9th and I 0th graders failed al least one of the ST AAR-EOC exams at the lower 
phase-in I standard required for graduation under HBS.41 (Ex. 6548 at 7 .) Six-hundred 
and thirty-six students failed multiple tests. (Id.) As in the first year. the results at the 
final Level II standard reveal how significantly district performance must improve: just 
32% met the final Level Tl standard in Algebra I. 45% in Biology. 41% in English I 
Reading. 27% in English I Writing. 24% in English II Writing, and 34% in World 
History. (Ex. 6560-A at 40-44.) Only 19.7% of Abilene' s 9th and 10th graders achieved 
the final level II standard on all graduation exams. (Ex. 6547 at 5.) 

FOF 692. In light of the findings above and in Parts l.B. I to l.C.6, this Court finds that Abilene ISO 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 

41 This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History . 
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district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

ii. Aldine ISO 

FOF 693. Aldine ISD is a Chapter 42 district that covers approximately I I 0 square miles of 
northern Harris County. (Ex. 6339, Bamberg Dep .. at 12; Ex. 11323.) It is primarily 
urban in nature, with almost 85% of its students classified as economically 
disadvantaged. (Ex. 6339. Bamberg Dep., at 11 ; F.x. 364 at I. 2.) 

FOF 694. In 2011-2012 Aldine ISO enrolled 65,613 students. making it the twelfth largest school 
district in Texas. (Ex. 6339, Bamberg Dcp .. at 12; Ex. 364 at I.) From 2007 through 
2012 the district's enrollment increased by about 11.5%. or just over 1.300 students per 
year. on average. (Ex. 6339. Bamberg Dep .. at 16; Ex. 364 at I.) The district educates 
these students at seventy-five different campuses. (Ex. 6339. Bamberg Dep .. at 12.) 

FOF 695. Aldine ISD"s student body is almost 85% economically disadvantaged. up from 72% in 
2000 and 38% in 1990. (Id. at 13: Ex. 364 at 1-2.) The district" s students also have a 
very high mobility rate - almost 25% of Aldine students district-wide change campuses 
or move in or out of the district during any particular school year. (Ex. 6339. Bamberg 
Dep., at 23.) At some campuses. the mobility rate is as high as 35%. (id.) 

FOF 696. The high poverty level and mobility rate have had a significant impact on the services 
Aldine ISD must provide in order provide a quality education to its students. (Id. at 22 .) 
Many of Aldine's students lack the background experiences. resources at homes such as 
books and technology. and stable family environment to give them a realistic opportunity 
to be successful at school, unless the district can provide resources to address those 
deficiencies. (Id. at 43-44.) 

FOF 697. Aldine JSD has also experienced a dramatic change in student ethnicity over that last two 
decades. In 1990. Aldine ISD had a majority white student population, a Hispanic 
population of less than I 0%. and an African American population of approximately 35%. 
(Ex. 6339. Bamberg Dep .. at 20; Ex. 364 at I.) In 2011, the Hispanic student population 
had grown to almost 70%. while the White student population had fallen to 2.2% and the 
African American population declined to 25.8%. (Ex. 6339, Bamberg Dep .. at 13. 20; 
Ex. 364 at I .) 

FOF 698. Along with these changes has come! a dramatic increase in the number of ELL students 
served by Aldine ISO such that today, more than 31% of Aldine ISO students have 
limited proficiency in English . (Ex. 6339, Bamberg Dep., at 31: Ex. 364 at 2.) This has 
created further need for resources to properly serve these students. At the lower grade 
levels at many elementary schools. more than one-half of the programs offered are 
bilingual programs. (Ex. 6339, Bamberg Dep .. at 33-34.) The district has struggled to 
obtain and provide the specialized teachers. materials. training, and curriculum necessary 
to serve these students. (Id.) 
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FOF 699. Prior to tax rate compression, A ldine ISO had an M&O tax rate of $1.64. (id. at 46; Ex. 
364 at 3.) Aldine was one of a few school districts that had the ability to levy an M&O 
tax rate that exceeded the $1.50 cap then in effect. (Ex. 6339. Bamberg Dcp .. at 46-47.) 
Despite taxing higher than the $1.50 cap. after tax compression Aldine ISO received a 
target revenue funding level that was lower than state average. (Id. at 48-49.) Because of 
its lower than average funding level, Aldine ISD held a TRE in 20 I 0, but it was 
unsuccessful. (Id. at 50-52.) As such, Aldine has been locked into a static. and then 
reduced funding level. (Id.) 

FOF 700. Aldine ISD's expenditures have been decreasing since 2008-09. (Id. at 53; Ex. 364 at 3.) 
The biggest decreases came after reductions in state fonnula funding of $14 million in 
2011-12 and $8 million in 2012-13. in addition to the elimination of or reduction in state 
grant funds of more than $25 million for the current legislative biennium. (Ex. 6339. 
Bamberg Oep., at 55-59; Ex. 364 at 4.) These cuts have negatively impacted programs 
that are aimed at helping Aldinc ISO's most needy students. For example. in order to 
continue to provide full-day pre-K for Aldine·s poorest students. the district has had to 
increase class sizes in a manner that is not in the best interest of those students. (Ex. 
6339. Bamberg Dep., at 61-62; Ex. 364 at 5.) The district also increased class sizes at all 
other grade level s. eliminated perfonnance pay incentives for teachers, eliminated magnet 
programs. and made other reductions that have negatively impacted the district's ability 
to provide all of its students an opportunity to graduate college or career ready. (Ex. 
6339, Bamberg Dep., at 61-70; Ex. 364 at 4-5 .) 

FOF 701. While the district had been making progress on the met standard level of the TAKS 
exam. this is not a strong indication of how well prepared Aldine ISO students were 
under the new college and career-ready standards. (Ex. 6339, Bamberg Dep .. at 71-72.) 
The percentage of the district ' s students meeting the commended level (a better 
indication of college or career ready) remained troublingly low. with only I 0% of Aldine 
ISD students meeting that standard on all tests. (Id. at 72-73; Ex. 366 at 4.) 

FOF 702. After the first administration of the STAAR-EOC exams. 2.747 (65%) of Aldine ISD's 
ninth graders failed to achieve the Level II phase-in standard on al least one of the 
STAAR-EOC exams. (Ex. 6324, Moak Supp. Report One, at 13.) Looking at the Level 
II final standard, only 35% of Aldine ISD students reached the standard in Algebra I. 
31% in Biology. 20% in English I Writing and 34% in English I Reading. (Ex. 364 at 5.) 
After the July retests. Aldine ISO still had 2.537 ninth graders. 60% of the class of 2015. 
who failed 5,458 tests and were off track for graduation. (Ex. 6324. Moak Supp. Report 
One. al 13, 32.) 

FOF 703. Aldine ISD"s student performance did not show the necessary improvement in the second 
year of the ST AAR-EOC exams. In Spring of 2013, at the lower phase-in I standard. 
5,136 (64.8%) of Aldine ISD's 9th and 10th graders failed at least one of the STAAR­
EOC exams required for graduation under HBs.~: (Ex. 6548 at 5.) 2.9 14 students failed 

~: This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History. 
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multiple tests. (Id.) As in the first year. the resulls at the final Level II standard reveal 
how significantly district perfonnance must improve: just 28% met the final Level II 
standard in Algebra I. 40% in Biology, 30% in English I Reading. 15% in English I 
Writing. 15% in English II Writing. and 27% in World History. (Ex. 6563-A at 41-45.) 
Only 11.7% of Al<line·s 9th and 10th graders achieved the final level II standard on all 
graduation exams. (Ex. 6547 at 3.) 

FOF 704. In light of the findings above and in Parts J.B. I to l.C.6, this Court finds that Aldine ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

iii. Amarillo ISD 

FOF 705. Amarillo ISD is a seventy square mile Chapter 42 district that covers portions of Randall 
and Potter Counties in the Texas Panhandle. (Ex. 11323.) 

FOF 706. The district enrolls approximately 33.000 students and has experienced moderate but 
steady enrollment growth since 2007-08. (Ex. 6358 at 2.) Over that same time period. 
the district's Hispanic population has grown to 14,476 or 44.7%, while its African­
American and non-Hispanic White populations have decreased. (Id.; Ex. 6343, Schroder 
Dep .. at 12-13 (referencing Ex. 919-S at I).) Almost 67% of the Amarillo ISO student 
population is economically disadvantaged. (Ex. 6358 at 2.) 

FOF 707. Amarillo ISD had 4.611 ELL students in 20 I 1-12. Within that population. the number 
and percentage of students speaking languages other than Spanish has almost tripled, 
going from 586 ( 18.8% of the ELL population) in 2006-07 to 1.695 (36.8% of the ELL 
population) in 2011-12. (Id.) This growth is largely due to the placement of refugee 
populations in Amarillo by the State Department. (Ex. 6343. Schroder Oep .. at 13-14.) 
These refugee students often un-schooled and not literate in their own language. (Id. at 
15-17.) The growth in this population and in other economically disadvantaged and El .I. 
populations have caused increased financial pressure on the district. (Id.) 

FOF 708. Amarillo ISD was steadily reducing its budget for several years prior to the state funding 
cuts. (Ex. 6358 at 9.) After the slalt: funding cuts, the district reduced its budget by 
another $6.3 million. (Id.; Ex. 6343, Schroder Dep., at 38-39 (referencing Ex. 919-S at 
I 0- 11 ).) To do so, the district reduced its administrative and educational support staff; 
reduced health insurance contribution by I 0%. shifting costs to its employees; reduct:d 
each campus's budget 5%. resulting in cuts to instructional materials, professional 
development. and field trips. (Ex. 6343, Schroder Dep., at 40-41 (referencing Ex.919-S 
at 11 ).) In 2012-13. the district eliminated its art program at elementary schools, and 
operated at half-staffing levels for nurses. counselors. and librarians. (Ex. 6343. Schroder 
Dep .. at 46.) 

FOF 709. At the same time, Amarillo's required, ·'fixed .. costs - for things such as utilities and 
health insurance, and workers compensation insurance - are rising. (RR22:59 
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(referencing Ex. 6358 at 11 ).) Thus. despite the budget reductions, Amarillo ISD 
operated on a deficit budget in 2012-13, and predicted that it would need to do so for the 
next biennium. {RR22:59-60 (referencing Ex. 6358 at 12).) The district does not have 
room in its projected budget to hire additional teachers even as its enrollment is projected 
to increase. (Ex. 6343, Schroder Dep., at 53.) 

FOF 710. Prior to tax compression, Amarillo ISD was taxing at the $1.50 cap. (Ex. 6358 at 6.) 
Upon being compressed to $1.00. Amarillo ISO immediately accessed its first four 
··golden pennies.'' (fd.) The next year, Amarillo ISO held a tax ratification election to 
raise its rate to $1.08. (RR22:56-57 (referencing Ex. 6358 at 6).) Therefore, Amarillo 
ISO has no more "golden pennies'' available to it. The money raised from the TRE went 
for basic operations. (RR22:56-57.) Because Amarillo ISD has facilities needs that 
require a bond issuance. it cannot at this time pursue another TRE. If it were to do so and 
raise its tax rate to the $1. I 7 cap. the resulting additional state and local revenue would 
almost cover the lost revenue due to ~tale funding cuts, and would not be enough to cover 
the district's projected deficit over the upcoming biennium. (RR22:57-58, 60-61.) 
Indeed, it would take two of those nine cents to simply cover the district's increased 
health insurance costs. (Ex. 6343. Schroder Dep., at 45 (referencing Ex. 919-S at 12).) 

FOF 711. After the first administration of the STAAR-EOC exams. 1.288 {60%) of Amarillo ISD's 
ninth graders failed to achieve the Level II phase-in on at least one of the STAAR-EOC 
exams. (RR22: 115-16 (referencing Ex. 6358 at 18).) Of those. 595 three or more exams. 
(RR22: 115-16 (referencing Ex. 6358 at 18).) Looking at the Level I I final standard. only 
39% of Amarillo ISO students reached the standard in Algebra I. 36% in Biology. 39% in 
English I reading. and 29% in English I Reading. (Ex. 6358 at 13-17.) For each of these 
tests, the achievement gap between white students and economically disadvantaged 
students was significantly greater at the final level. (Id.) 

FOF 712. After the summer retest. I, 152 students (52%) from the Class of 2015 failed 2,376 tests 
are still off track for graduation and require remediation. (Ex. 6324, Moak Supp. Report 
One, at 19. 39.) Projecting forward. after the December retests and the May 20 I 3 tests 
for the class of 2016 Amarillo ISO expects to be remediating students for 4.202 freshman 
level EOC tests - without taking into consideration additional remediation that the class 
of 2015 will need for its sophomore level EOC tests. (RR22:64-65 (referencing Ex. 6358 
at 19).) 

FOF 713. Amari I lo I SD' s student performance did not show the necessary improvement in the 
second year of the ST AAR-EOC exams. In Spring of 2013. at the lower phase-in I 
standard. 2.277 (55.8%) of Amarillo ISD's 9th and I 0th graders failed at least one of the 
STAAR-EOC exams required for graduation under HB5.~·· (Ex. 6548 at 5.) 1.257 
students failed multiple tests. (Id.) As in the first year, the results at the final Level II 
standard reveal how significantly district performance must improve: just 38% met the 

~3 This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History. 
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final Level I I standard in Algebra I. 43% in Biology, 39% in English I Reading, 22% in 
English I Writing, 25% in English 11 Writing, and 36% in World History. (Ex. 6566-A at 
42-46.) Only 19.3% of Amarillo's 9th and I Och graders achieved the final level II 
standard on all gradual ion exams. (Ex. 6547 at 3.) 

FOF 714. Superintenden1 Rod Schroder's analysis of remediation needs found that. in order to fund 
remediation programs for these students, Amarillo ISO needs an addilional $1 ,200 per 
student in need of remediation. (RR22:65.) To improve its programs and avoid future 
remediation. Amarillo ISD needs an additional $1,000 per student across the board. (Id.) 

FOF 715. In light of the findings above and in Parts l.B. l to l.C.6. this Court finds that Amarillo 
ISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

iv. Austin ISD 

FOF 716. Austin ISD is a Chapter 4 I district that serves the city of Austin. as well as certain 
unincorporated areas of Travis County. (Ex. 11323.) The district operated I 24 schools. 
including eighty-one elementary schools. eighteen middle schools. and sixteen high 
schools. in 2011-12. 

FOF 717. In 2011-12. Austin ISO enrolled 86.124 students. and grew by approximately 8.000 
students over the past decade. (RR 19: 138 (referencing Ex. 6356 at 2).) Because 
population growth is not uniform across the city, the district faces challenges in terms of 
over-crowding in certain schools, as well as pockets of disadvantage . {RR 19: 138-39 .) 

FOf 718. Austin ISO is a diverse district. with a majority Hispanic population. Its Hispanic 
population grew from 51.5% in 2003 to 60.55% in 2012. (RR 19: 139-40.) Over that 
same time period, the non-Hispanic White population decreased from 31.2% to 24.5% 
and the African-American population decreased from 14.4% to 9.1%. (Id.) 

FOF 719. Concurrent with the Hispanic population growth, the population of ELL students has 
grown from 16, 191 (20.7%) in 2003 to 24.000 (27.9%) in 2012. (RRl9:145-46 
(referencing Ex. 6356 at 5).) While the majority of the ELL population is Spanish­
speaking. Austin ISD students speak sixty-four languages. (RRl9:147.) This population 
of students often enters Austin ISO and the Texas public school system at higher grades, 
and without the same preparation to meet the high standards of the Texas public school 
system as the students who have grown up in the system. {RRl9:140-41, 148.) 
Sometimes. the students have previously undiagnosed educational needs and challenges 
that the district must assess and address. (RR19:146-47.) Austin's biggest challenge in 
educating its ELL population is recruiting. training. and compensating qualified bilingual 
teachers. (Id.) 

FOF 720. As the Austin ISO population has grown more diverse, it has also become more 
impoverished. As of 2012. Austin ISD had 55.318 students (64.2%) classified as 
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economically disadvantaged. up from 41.397 (53%) in 2003. (Rll 19: 142-43; Ex. 6356 at 
4).) This economically disadvantaged student population tends to be more mobile -
moving both within and between districts (RR 19: 144, 149-51. (referencing Ex. 6356 at 7-
8).) Austin ISD students who are residentially mobile are twice as likely to miss more 
than I 0% of the school year, and students who move campuses are three times as likely 
to miss more than I 0% of the school year. (RR 19: 153.) As a result. the district must 
spend more money on transportation. remediation. and other support services for these 
students - expenses which are not accounted for under the current school finance system. 
(RR 19: 153-54.) Economically disadvantaged students often come to school with unmet 
basic needs. requiring the district to provide what superintendent Dr. Meria Carstarphen 
described as .. wrap-around services:· (RR19:144.) Included in this economically 
disadvantaged population are 1.975 homeless students. (Ex. 6356 at 6.) The district's 
homeless population has needs above and beyond those of the rest of the economically 
disadvantaged population, which are not taken into account in the State·s funding system. 
(RRl9:150.) 

FOF 721. As Austin ISD's student population was becoming poorer. more diverse, and more 
challenging and expensive to educate. it lost $35.6 million in state funds during the 2011-
12 school year, and an additional $25.1 million the next year, fora total of$60.7 million 
over the biennium. (RR 19: 160-61 (referencing Ex. 6356 at 12).) As a result of the first 
year· s cuts. its inflation adjusted expenditures per student decreased $400 compared to 
the 2009-10 school year. and were roughly equivalent to what they were during the 2002-
03 school year. (RR 19: 155-56 (referencing Ex. 6356 at 9).) In addition to the state cuts. 
Austin ISO lost more than $60 million in Federal ARRA funding. (Ex. 6356 at 12.) 
Furthennore. as ASA TR funding is phased out. Austin ISO will lose an additional $150 
million. (Id.) 

FOF 722. As a result of stagnant and then decreasing state revenues. Austin ISO experienced three­
years of budget cuts and austerity planning. (Id. at 16.) As part of this process, Austin 
ISD cut $66 million from the budget and eliminated eighteen central office positions in 
2009-10 and another 117 central office positions in 20 I 0-11. (Id. at 17.) The district also 
restructured its employee health insurance program and did what it could to reduce 
operational costs such as electricity costs. (RR 19: 170.) While tht:: district took these 
measures first to postpone impacting classrooms "for as long as possible," it eventually 
had to; in 20 I 1-12 it implemented a reduction in force that cut I, 153 positions in 2011-
12. (Id. (referencing Ex. 6356 at 17).) In Fall of 2010. Austin ISD requested class size 
waivers at just two campuses; in the Fall of 2011. as a result of the state budget cuts and 
the reduction in force. it had to request waivers at sixteen campuses. (Ex. 6103.) 

FOF 723. At the time of WOC II. Austin ISO was taxing at the $1 .50 cap. (Ex. 6356 at 11.) In 
2007-08. when its compressed rate under HB I was $1.00. it immediately accessed the 
fir.>t four golden pennies. (RR 19: 158 (referencing Ex. 6356 at 11 ).) Austin ISO then 
held a TRE and raised its rate to $1.079 starting with the 2008-09 school year. 
(RRl9:158 (referencing Ex. 6356 at 11).) 
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FOF 724. In 2011-12. $135.2 million of Austin 1so·s local tax revenue (or almost 20%) was 
recaptured. (RR 19: 163 (reforencing Ex. 6356 at 13).) The "copper pennies" above $1.06 
are recaptured at nearly 45%. (Ex. 6356 at 13.) While the district is considering holding 
another TRE. Dr. Carstarphen testified that as a growing district, Austin ISO must 
frequently go to the voters to pass a bond election and that this. combined with the higher 
recapture rate on the additional pennies factor into the district's calculation of whether 
the district's taxpayers will support a TRE. (RR 19: 159-60.) If the district were to hold a 
TR F. and raise its rate to the $1 . 17 cap. it would not generate enough additional revenue 
to make up for the district's $60M state funding cut. (RR 19: 161 .) 

FOF 725. In addition. Austin ISO is one of fewer than forty-eight districts that is locked into 
contributing to the Social Security system. (RRI 9: 165-66 (referencing Ex. 6356 at 15).) 
This costs the district approximately $33 million a year. or $380 per student - an expense 
which is completely unaccounted for in the State's funding system. (RR 19: 166 
referencing Ex . 6356 at 15).) In fact, because of recapture. in order to make its $33 
million in Social Security payments. the district must raise $45 million in local tax 
revenue. (RR 19: J 66.) 

FOF 726. After the first administration of the STAAR-EOC exams. 2.689 (52%) of Austin 1so·s 
ninth graders failed to achieve the Level II phase-in on at least one of the STAAR-EOC 
exams. (Ex. 6324. Moak Supp. Report One. at 22.) Looking at the Level II final 
standard. only 42% of Austin rso students reached the standard in Algebra I. 41 % in 
Biology. 50% in English I Reading. and 37% in English I Writing. (Ex. 6356 at 21.) 

FOF 727. Comparing the economically disadvantaged students to the non-economically 
disadvantaged students reveals a large and troubling achievement gap. At the initial 
phase-in standard. the gap between the percentage of economically disadvantaged 
students achieving the phase-in standard and the percentage of non-economically 
disadvantaged students achieving the phase-in standard ranged from eighteen points in 
Algebra I to thirty-six points in English I Writing. (Id. at 23-27.) The gaps grow at the 
higher final standard. Only 25% of economically disadvantaged students met the final 
standard on Algebra I. compared to 64% of non-economically disadvantaged students. 
(Id. at 23.) On the Biology EOC. only 20% of economically disadvantaged students 
achieved the final standard compared to 66% of non-economically disadvantaged 
students. (Id. at 24.) Turning to English I, only 18% of economically disadvantaged 
students achieved the tinal standard in Writing and 31 % in reading, compared to 64% and 
74% respectively for non-economically disadvantaged students. (Id. at 26-27.) 

FOF 728. After the July 2012 retests, Austin JSD still had 2.454 ninth graders, 47% of the class of 
2015, who failed 5.633 tests and are off track for graduation. (Ex. 6324. Moak Supp. 
Report One. at 22, 41.) 

ror 729. Austin ISD' s student performance did not show the necessary improvement in the second 
year of the STAAR-EOC exams. In Spring of 2013. at the lower phase-in I standard. 
4.756 (48.1%) of Austin ISD's 9th and 10th graders failed at least one of the STAAR-
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EOC exams required for graduation under HB5 !" (F.x. 6548 at 5.) 2,78 1 students failed 
multiple tests. (Id.) As in the first year, the results at the final Level II standard reveal 
how significantly district performance must improve: just 41% met the final Level II 
standard in Algebra I, 50% in Biology, 47% in English I Reading, 33% in English I 
Writing. 5% in English II Writing. and 41% in World History. ( Ex. 6569-A at 43-47.) 
Only 28.9% of Austin's 9th and 10th graders achieved the final level II standard on all 
graduation exams. (Ex. 6547 at 3.) 

FOF 730. In light o f the findings above and in Parts LR. I to l.C.6. this Court finds that Austin ISO 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

v. Corsicana ISD 

FOF 731. Corsicana ISD is a Chapter 42 district located about fifty miles south of Dallas in 
Corsicana, the county seat of Navarro County. (Ex. 11323.) Corsicana is a small. mostly 
low income community. (Ex. 6341. Frost Dep .. at 11.) The district is the largest 
employer in the county. (Id. at 14.) 

FOF 732. In 2013-14. Corsicana ISD enrolled 5,996 students. (Ex. 2000 I at 2.) The district grows. 
on average. by about sixty students a year. but because it serves a small community. its 
enrollment can be strongly impacted by the closing of just one business. (Ex. 6341. Frost 
Dep., at 11-1 3 (referencing Ex. 368 at 2).) 

FOF 733. Corsicana ISD's student body is approximately 75% economically disadvantaged. up 
from 57% in 2006-07. (Ex. 6341. Frost Dep., at 13- 14 (referencing Ex. 368 at 3): Ex. 
20001 at 3.) Because the community is so impoverished. the district often has to help the 
students with basic needs. such as food and clothing. (Ex. 6341. Frost Dep .• at 15-16.) 

FOF 734. Like Texas, Corsicana is majority-minority - approximately 48% Hispanic. 29% Anglo. 
and 18% African-American - with a steadily growing Hispanic population and a steadily 
shrinking Anglo population. (Ex. 2000 I at 3.) About 18% of the student body is 
classified as ELL. (Ex. 368 at 4.) 

FOF 735. In 2011-12. Corsicana ISD' s budget was cut by over $2 million dollars. from $38.6 
million to $36.4 million - or by about $450 per student. (Id. at 8-9.) In order to absorb 
the cuts. Corsicana had to cut twenty-two elementary teachers and fourteen secondary 
teachers - resulting in larger class sizes across the board - plus eight aides. and several 
other support staff. (Ex. 6341. Frost Dep., at 25, 27 (referencing Ex. 368 at 9}.) The cuts 
inevitably also touched the district's most needy and challenging populations - including 
cutting its prc-K program from full day to half day. reduction in teachers for disciplinary 
alternative program and the credit recovery program for the students it serves. larger 

•• This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History. 
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caseloads for teachers working with students with disabilities, and elimination of a 
position aimed at assisting the district ' s low-income students in obtaining college 
scholarships and other financial aid. (Ex. 6341. Frost Dep .• at 23-26 (referencing Ex. 368 
at 9).) 

FOF 736. Prior to tax compression. Corsicana ISO was taxing at $1.41. (Ex. 368 at 6.) Its 
compressed rate was $0.98, but Corsicana immediately accessed all six golden pennies in 
and has been taxing at $1.04 since the 2007-08 school year. (Ex. 634 I. Frost Dep .. at 19 
(referencing Ex. 368 at 6).) Corsicana is cannot raise its tax rate further without a TRE. 
(Ex. 6341 , Frost Dep .. at 6.) Corsicana is .. ouC of golden pennies. so therefore any 
additional taxes it did raise through a TRE would only raise the lower. ··copper yield." 
(Id. at 19-20.) Further. Corsicana's l&S rate is already at 24.3 cents and it has several 
aging buildings - including ones built in 1923 and 1924 - that need updated wirings to 
support today's educational technology. (Id. at 20-21.) The combination of the lower 
yield, the higher l&S tax rate, the pending facility needs. and the poverty of the district's 
community has prevented the district from holding a TRE. (Id. at 19-20. 174-75.) 

FOF 737. While the district had been making progress on the met standard level of the TAKS 
exam. much like the rest of the state. the district's scores wt:rt: flat or declining in the last 
two years. (Ex. 6341, Frost Dep .. at 28-29 (referencing Ex. 368 at I 0-11 ).) Further, the 
percentage of the district's students meeting the commended level remained troublingly 
low. especially for the 75% of the students who are economically disadvantaged and the 
district's African-American population. (Ex. 368 at 12-14.) 

FOF 738. A Her the first administration of the STAAR-EOC exams. 255 (68%) of Corsicana ISD's 
ninth graders failed to achieve the Level II phase-in on at least one of the STAAR-F.OC 
exams. (Ex. 6324, Moak Supp. Report One, at 18.) Looking at the Level II final 
standard, only 20% of Corsicana ISO students reached the standard in Algebra I, 21% in 
Biology, 28% in World Geography. 38% in English I Writing and 40% in English I 
Reading. (Ex. 368 at 15-20.) The results at the Level 11 final standard are even more 
disturbing for the district's economically disadvantaged students. only 11% of whom that 
standard in Algebra I. 17% in Biology. 21 %. and 35% in English I Writing and English I 
Reading. (Ex. 6341. Frost Dep., at 29-31 (referencing Ex. 361 at 15-20).) 

FOf 739. After the July retests. Corsicana ISO still had 215 ninth graders, 57% of the class of 
2015, who failed 517 tests and were off track for graduation. (Ex. 6324. Moak Supp. 
Report One. at 18, 38.) Superintendent Dr. Diane Frost described that the challenge that 
these numbers represent is "not a hill or a bump in the road, it's a mountain that as a 
district we're going to have to climb." (Ex. 6341. Frost Dep .. at 34.) The district was 
able to offer summer school remediation in 2012 only because of non-recurring federal 
funds and needs more resources for extended day programs and summer school and other 
remediation and intervention efforts. (Id. at 34-35. 39-43.) 

FOF 740. Corsicana ISD's student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. at the lower phase-in I 
standard. 440 (59.3%) of Corsicana ISD' s 9th and I 0th graders failed at least one of the 
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STAAR-EOC exams required for graduation under HAS.•$ (Ex. 6548 at 11.) Two 
hundred seventy-six students failed multiple tests. (Id.) As in the first year. the results at 
the final Level II standard reveal how significantly district performance must improve: 
just 28% met the final Level II standard in Algebra I. 40% in Biology, 34% in English I 
Reading. 26% in English I Writing. 49% in English II Reading, 16% in English II 
Writing. and 20% in World History. (Ex. 6572-A at 40-44.) Only 14.4% ofCorsicana·s 
9th and I 0th graders achieved the final level II standard on all graduaLion exams. (Ex. 
6547 at 9.) 

FOF 741. In light of the findings above and in Parts 1.8.1 to l.C.6, this Court finds that Corsicana 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

vi. Duncanville ISD 

FOF 742. Duncanville ISO is a Chapter 42. ··mid-urban" district, approximately 56% of which is in 
southern Dallas and 44% of which is in the City of Duncanville. (Ex. 6342. Ray Dep .. at 
9-1 O; Ex. 11323.) 

FOF 743. Duncanville is a steadily growing district, and has gained 3.000 students since 2006-07. 
(Ex. 1703 at 2.) Duncanville enrolls slightly more than 13,300 students in nine 
elementary schools. three intermediate schools. three middle schools, one traditional 
comprehensive middle school. and two alternative schools. (Id.; Ex. 6342. Ray Dep .. at 
3.) 

FOF 744. The demographics of the Duncanville ISO student body have changed drastically over the 
past twenty-five years. going from 25.9% minority in the 1988-89 school year to 92.96% 
minority in 2011-12. (Ex. 1703 at 4.) It is currently about 48% Hispanic, 42% African­
American. and 7% non-Hispanic White. (Id. at 6; Ex. 6342, Ray Dep., at 9-10.) 
Approximately 13% of the district's population is F.LL, many of whom are first 
generation Americans. (Ex. 6342. Ray Oep., at 14 (reforencing Ex. 1703 at 5).) 

FOF 745. The district has also become poorer, and is now 75% economically disadvantaged. (Ex. 
6342, Ray Dep., at I 0. 12-13 (referencing Ex. 1703 at 3).) To meet the challenges of 
educating this population of students, the district needs quality pre-K programs. smaller 
class sizes, one-on one tutoring. after-school and extended day programs, and summer 
school. (Ex. 6342. Ray Oep .. al 13-14, 28-29.) The challenges - and the need for 
intervention services - are even greater for the economically disadvantaged students 
whose first language is not English. (Id. at 15-16.) 

FOF 746. Despite the challenges facing its students. the expectation of Duncanville ISO for all of 
its students to be prepared for college or career by becoming .. 21st Century Learners" -

45 This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History. 
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citizens who are .. not just competent academically in the hard subjects. but also has skills 
beyond that in the leadership. communication, technological fluency. [and] multi­
flucncics in other ... cultures landl languages:· (Cx. 6342. Rey Dep., at 16-18, 41-42 
(rc::ferencing Ex. 23-25).) 

FOF 747. Duncanville ISD' s budget was cut by almost $5 million in 2011-12. and by "only .. $1.1 
million in 2012- 13. (Ex. 6342, Ray Dep., at 25-26.) Because the district had several 
campuses that were overcrowded or needed remodeling. the district withdrew $2 million 
from its fund balance to make ends meet in 2011-12 and adopted a deficit budget in 
2012- 13. (Id. at 24-25 (referencing Ex. 1703 at 9- 10), 59-60.) Despite withdrawing this 
money, in order to deal with the budget cuts the district had to implement a salary freeze. 
make significant personnel cuts - including administrative. teaching, and support staff -
reduce the number of days on its staff contracts, increase the number of class-size 
waivers. reduce stipends for extra assignments taken on by teachers, and adjust its busing 
schedule (and school start times. accordingly). (Ex. 6342, Ray Dep.. at 26-28 
(referencing Ex. 1703 at 11 ).) The district also had to reduce its remed ial summer school 
program to just the grades five and eight - the grades for at which students must pass the 
standardized test to be promoted to the next grade - thus reducing the amount of quality 
of intervention the district can provide students who are falling behind and at-risk of 
failing. (Ex. 6342. Ray Dep., at 28-30 (referencing Ex. 1703 at 12).) 

FOF 748. Prior to tax compression. Duncanville ISD was taxing at the $ 1.50 cap for M&O. (Ex. 
6342. Ray Dep., at 20 (referencing Ex. 1703 at 8).) Despite that, its target revenue was 
well below the state average; therefore, after compression. the district immediately 
accessed the first four golden pennies and raised its rate to $1 .04. where it remains today. 
(Ex. 6342. Ray Dep., at 20-21.) The district held an unsuccessful TRE in 2008 - just a 
few weeks after an explosion in gas prices. (Id. at 22-23.) 

FOF 749. The district's l&S tax rate is at 39 cents, making it one of 225 districts in the state that 
levies an l&S tax above 30 cents. (Id. at 36: Ex. 6621 at 13.) The d istrict' s last 
successful bond e lection was in 200 I. and it has several unmet facility needs, including 
twelve schools that are at or over capacity, and five science labs and 115 elementary 
classes that do not meet the minimum TEA square footage requirement. (Ex. 6342. Ray 
Dep .. at 37-39 (referencing Ex. 1703 at 13).) The school board is discussing its need for 
a TRE to address unmet operational needs and a bond e lection to address unmet facilities 
needs, but must weigh the needs against each other because '' [m]ost taxpayers look at the 
entire school tax rate. the M&O plus I&S as one number." (Ex. 6342. Ray Dep .. at 39-
40.) 

FOF 750. After the first administration of the STAAR-EOC exams. 662 (62%) of Duncanville 
ISD's ninth graders failed to achieve the Level II phase-in on at least one of the STAAR­
EOC exams. (Ex. 6324. Moak Supp. Report One, at 9.) Looking at the Level II final 
standard. only 33.4% of Duncanville ISD ninth graders reached the standard in Algebra I. 
56. 1% in Biology, 45.7% in English I Writing and 59.4% in English I Reading. (Ex. 
1703 at 15-22.) After the July retests. Duncanville ISO still had 579 ninth graders. 54% 
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of the class of 2015. who failed I .355 tests and were off track for graduation. (Ex. 6324. 
Moak Supp. Report One, at 9, 29.) 

FOF 751. The results are worse for the 75% of the population who is economically disadvantaged. 
and Duncanville ISO Superintendent Dr. Alfred Ray testified that it was going to take 
additional resources directed at targeted interventions to improve these scores. (Ex. 
6342, Ray Dep., at 53.) With current resources. Dr. Ray testified. "'We may be able to 
provide bener test scores for some kids for a short period of time. but if you want that to 
be all kids and sustain it, not with the current resources - I don't think that could 
happen." (Id. at 59.) 

FOF 752. Duncanville 1so·s student performance <lid not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. at the lower phase-in I 
standard, 1348 (64.9%) of Duncanville ISD 's 9th and 10th graders failed at least one of 
the STAAR-EOC exams required for graduation under HB5}• (Ex. 6548 at 7.) Seven­
hundred eighty-one students failed multiple tests. (Id.) As in the first year, the results at 
the final Level II standard reveal how significantly district performance must improve: 
just 2 1 % met the final Level 11 standard in Algebra I, 3 I% in Biology. 32% in English I 
Reading. 18% in English I Writing. 22% in English II Writing, and 41% in World 
History. (Ex. 6575-A at 40-44.) Only 11.2% of Duncanville's 9th and 10th graders 
achieved the final level II standard on all graduation exams. (Ex. 6547 at 5.) 

FOF 753. In light of the findings above and in Parts LB. I to l.C.6, this Court finds that Duncanville 
ISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The distrkt also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

vii. Fort Bend ISD 

FOF 754. Fort Bend ISO is a Chapter 42 district that covers almost 200 square miles and includes 
most of Sugar Land and portions of southwest Houston, Missouri City, Pearland, Mission 
Bend. southwest Houston, and unincorporated areas of Fort Bend County. (Ex. 11323 .) 
It is a growing, residential community. Seventy-eight percent of the district's property 
wealth is residential. (RRI I :63 (referencing Ex. 6353 at 6).) 

FOF 755. It has approximately 69.500 students, an increase of 10.200 students since 2003. (Ex. 
6353 at 3.) Fort Bend ISO grew by almost 1,000 students per year between 2003 and 
2009, before the economic downturn slowed development in the area. (RR 11 :59 
(referencing Ex. 6353 at 3).) The district built twenty schools over the past ten years. 
including thirteen elementary schools. three high schools. three middle schools, and an 
alternative school. (RR 11 :60.) Fort Bend's Chief Financial Officer, Dr. Tracy Hoke. 
testified that growth is projected to pick back up as housing developments are completed. 
(Ex. 6338. Hoke Dep .. at 17- 18.) 

•• This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History. 
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FOF 756. Fort Bend ISO is a diverse district. with 29.5% African-American students. 26.2% 
Hispanic students, 21.7% Asian/Pacific Islander students. and 19.5% non-Hispanic White 
students. (Ex. 6353 at 4.) The district has pockets of wealth and pockets of poverty. with 
the average home value in Fort Bend ISO neighborhoods ranging from $68.750 in Arcola 
Heights to $794,551 in Sweetwater. (RR 11 :63 (referencing Ex. 6353 at 5).) Twenty-four 
percent of Fort Bend ISO residents lack basic literacy ski I Is. and 36% of its households 
speak a language other than English. (RR 11 :58 (referencing F.x. 6353 at 2); Ex. 664 at 
6.) 

FOF 757. In 2011-12. Fort Bend ISO enrolled 26.267 economically disadvantaged students and 516 
homeless students. (Ex. 664 at 5. 8.) That same year, 9.669 of Fort Bend ISDs students 
were classified as ELL. (id. at 6.) District students speak I 00 different languages and 
dialects. (RR 11 :58.) The district has taken many steps to meet the resulting need for 
bilingual teachers. including having its regular education teachers get certified in ESL 
and even recruiting teachers from overseas and sponsoring them for VISAs. but has still 
not been able to fill all of its openings for bilingual teacht:rs. (Ex. 6338. Hoke Dep .. at 
25-27.) 

FOF 758. The student population of Fort Bend ISO is extremely mobile. On any given day of the 
school year. the district population has a turnover of 300 students. (Id. at 19-20.) At 
some campuses, the population shifts by up to 25% each year. (Id. al 20.) The student 
turnover rate makes it hard for the district to assess and meet the students· needs. (Id.) 

FOF 759. Fort Bend ISO was forced to cut its budget by $23 million in 20 I 0-11. in order to make 
up for a budget deficit and to find room in the budget to open three new schools. (Id. at 
49-50.) Then, in 2011-12. the district lost another $22 million because of the state budget 
cuts. (Id. at 51.) 

FOF 760. Because 87% of the district's budget is in salaries and benefits - including the seven 
legislatively-mandated salary and benefit increases since 1999 - the district could not 
absorb the cuts without making personnel cuts. (Id. at 39-41 (referencing Ex. 664 at 13-
14).) The majority of the districts personnel cuts implemented in Summer 2010 were 
campus administrators, paraprofessionals and other support staff, ''helping teachers," and 
secondary teachers. (Ex. 6338, Hoke Dep .. at 50-53 (referencing Ex. 664 at 19), 59-61; 
Ex . 664 at 21-23.) The district was able to implement the cuts so as to maintain its 
teacher-to-student ratios at the elementary level and in secondary math and science 
classes. (Ex. 6338. Hoke Oep., at 52-53.) The next year, the district was forced to cut 
even more secondary teachers and to raise its elementary school class size to 24: I. (Id. at 
53-54.) The district filed more than 100 class size waivers as a result. (Id. at 54.) 

FOF 761. Special education has been a cost-driver for Fort Bend ISO. While the number of special 
education students in the district is declining. the severity of disability and cost of serving 
the students has been increasing. (Id. at 65-7 I; Ex. 664 at 26-32.) Special education 
expenditures regularly outpace the amount of money the district receives for those 
services. (Ex. 6338, Hoke Oep .• at 64-65; Ex. 664 at 25.) 
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FOF 762. Projecting forward, Fort Bend ISD does not have room in its budget to increase its 
staffing to keep pace with enrollment growth, to cover rising health care costs, or to pay 
for salary increases. (Ex. 6338. lloke Dep .. at 71-73 (referencing Ex. 664 at 33).) Fort 
Bend ISD's teacher salaries are lower than those of its surrounding districts, and the 
district regularly has a hard time filling math. science, bilingual. and special education 
positions. (Ex. 6338, Hoke Dep .. at 73-74.) 

FOF 763. The escalating pressure on the districf s operating budget has forced the district to issue 
bonds to pay for its technology and maintenance needs. (RR 11:70-71 (referencing Ex. 
6353. at 13); Ex. 6338, Hoke Dep .. at 74-76.) 

FOF 764. At the time of WOC II, and up until tax compression. Fort Bend ISD was taxing at the 
$1 .50 cap. (RR 11 :64; Ex. 6353 ac 8.) The district accessed the first four .. golden 
pennies" in 2008. (Ex. 6353 at 8.) Fort Bend cannot raise its M&O tax rate any further 
without holding a TRE. The district has not held a TRE because enrollment grown in the 
district and the resulting facilities needs (and the maintenance and technology needs 
discussed supra) has forced the district to steadily raise its l&S tax rate, which has 
increased by eleven cents since 2006. (Ex. 6338. l loke Dep .. at 35-38 (referencing Ex. 
664 at IO); Ex. 6353 at 8.) The district has additional hond needs that will cause it to 
issue more bonds in the near future, and its l&S rate will continue to increase as a result. 
(RR 11 :71 (referencing Ex. 6353 at 13).) 

FOF 765. After the first administration of the ST AA R-EOC exams, 2.360 ( 41 %) of Fort Bend 
ISD's ninth graders failed to achieve the Level II phase-in on at least one of the STAAR­
EOC exams. (Ex. 6324. Moak Supp. Report One. at 11.) Of those, 1.198 students did 
not even achieve the minimum score necessary to have their English I Writing score 
count towards their cumulative score. (Ex. 664 at 36.) Looking at the Level I I final 
standard, only 49% of Fort Bend ISD students reached the standard in Algebra I. Only 
29% of economically disadvantaged students and 24% of ELL students reached that 
benchmark. compared to 60% of non-economically disadvantaged students. (Id. at 37 .) 
A similar pattern exists for each of the other subject areas, with non-economically 
disadvantaged students persistently achieving the Level 11 final standard at approximately 
twice the rate of economically disadvantaged students. (Id. at 37-41.) After the summer 
retest. 2.165 (38%) of Fort Bend ISD's Class of2015 still needed remediation on 4.321 
tests and were off-track for graduation. (F.x. 6324. :'vfoak Supp. Report One. at 11, 31.) 

FOF 766. Fort Bend ISD's student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. at the lower phase-in I 
standard. 4.239 (39.4%) of Fon Bend ISD 's 9th and I 0th graders failed at least one of the 
STAAR-EOC exams required for graduation under HB5 .47 (Ex. 6548 at 5.) One 
thousand two hundred twenty-three students failed multiple tests. (Id.) As in the first 
year, the results at the final Level II standard reveal how significantly district 

H This analysis uses passing rates on sophomore-level World History as a proxy for junior-level Lnited 
States History . 
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performance must improve: only 34% of Fort Bend's 9th and I 0th graders achieved the 
final level II standard on alt graduation exams. (Ex. 6547 at 3.) 

FOF 767. Under the last five years of the T!\KS system, Fort Bend !SD never had more than 1.571 
test failures. (Ex. 664 at 42.) The state financing system does not provide funding for the 
incrt::ased remediation efforts and Fort Bend ISO does not have capacity in its budget to 
pay for such unprecedented levels of remediation. (Ex. 6338. Hoke. Oep .. at 72, 93-94 
(referencing Ex. 664 at 43).) 

fOF 768. In light of the findings above and in Parts I.A. I to l.C.6. this Court finds that Fort Bend 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

viii. Humble ISD 

FOF 769. Humble ISO is a Chapter 42 district located in northeast Harris County and includes the 
City of Humble and a portion of the City of Houston. (RR3:122; Ex. 11323.) The 
district has approximately 37,000 students and is considered a fast-growing school 
district. (RR3: 122.) Humble ISO has added about 900 to 1.000 students (about the sizt: 
of a typical middle school) per year since the woe trial. (RR3: 132 (referencing Ex. 
6346 at 2).) This continued growth has increased costs each year for the district, just to 
provide the same level of services. The growth in the number of students requires more 
teachers. equipment. books and technology. and facilities - sometimes necessitating the 
construction of new schools. (RR3:132, 137-39. 168.) Since 2004, Humble ISO has 
opened seven new elementary schools. one new middle school. and three new high 
schools. (RR3: I 37 .) Voters in Humble ISO have approved three separate bond programs 
since 2002 to construct these schools. 

FOF 770. Humble ISO, once considered an outer-ring suburban district, has continued to become 
much more diverse. with increasing urhan characteristics. At the time of the woe trial. 
Humble ISD's student population was 35% minority and 21% low income. (RR3:140 
(referencing Ex. 6346 at 3 ).) In the 2010-2011 school year. for the first time. the 
minority student population exceeded 50% of the total student population in the district. 
(RR3:140 (referencing Ex. 6346 at 3).) Moreover, since 2006-07, the economically 
disadvantaged student population has increased by 36%. and these students now make up 
more than one-third of the student population in the district. (RR3: 141 (referencing Ex. 
6346 at 4 ).) 

FOf' 771. At the time of the WOC II decision in 2005. Humble ISD was taxing at the then 
maximum M&O tax rate of $1.50. (RR3: 150 (referencing Ex. 6346 at 6).) After HB I. 
Humble ISO' s tax rnte was compressed to $1.33. (Ex . 6347 at 6.) Despite taxing at the 
maximum rate prior to compression, Humble 1so·s target revenue was set at $5,400 per 
WADA. which was below average for the state and below that of several districts in its 
area. (Ex. 6334. Sconzo Dep .. at 30-35; RR3: 151-52.) In order to keep up with the costs 
of growth and competition in the area, Humble ISD Superintendent Dr. Guy Sconzo 
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testified that the district had no choice but to immediately access the four .. golden 
pennies:· resulting in a tax rate of $1.37 in 2006-07. Humble ISD's tax rate was further 
compressed to $1.04 in 2007-08. (RRJ: 151.) 

FOF 772. In 2008. Humble ISO held a TRE seeking voter approval to tax at the new maximum tax 
rate of $1.17. (RR3: 154-55.) Superintendent Sconzo testified that the district had no 
choice but to seek to tax at the maximum rate in order to keep up with growth. rising 
costs. and increased state requirements. (RR3: 155-56; 166-67.) 

FOF 773. By accessing the seventeen cents ahove its compressed M&O rate of $1.00 between 
2006-07 and 2008-09, Humble ISO was able to generate additional revenue during this 
time period. (RR3: I 62 (referencing Ex. 6346 at 7).) Despite these increased revenues. 
however, because of increased costs and growth. the district was nonetheless forced to 
begin making cuts during the 2007-08 ($6.01 million), 2008-09 ($8.76 million), and 
2009-10 ($4.3 million) school years. (RR3: 167-69 (referencing Ex. 6346 at 9).) Finally. 
in 2011-2012. Humble !SD was forced to make budgetary cuts of $24.20 million in 
response to the 2011 legislative cuts of more than $5 billion statewide. (RR3:169-70.) 
This single year of cuts exceeded the $17.9 million raised by Humble ISD through its 
2008 TRE. (RR3: I 69-70 (referencing Ex. 6346 at I 0).) 

FOF 774. Because Humble ISO had already been making cuts prior to 2011-12. the district could 
not absorb the $24.2 million in cuts without impacting classrooms and students. 
(RR3: 170-75.) This included the reduction of more than 170 teachers and resulted in 
increased class sizes in the district. as well as other reductions that impacted the quality 
of education the district could provide its students. (Id.) 

FOF 775. During the years that Humble ISD was able to increase expenditures per student (through 
2009-10). it also experienced increases in the performance of its students on the TAKS 
basic proficiency standard (i.e. passing). (RR3: 179-80 (referencing Ex. 6346 at 13-16).) 
However. student performance on passing T AKS leveled off just as the district's funding 
levels declined. (RR3: 179-80 (referencing Ex. 6346 at 13- 16).) More concerning, the 
district's performance on reaching the TAKS commended standard. already at a much 
lower level than its performance on the proficiency standard, has also leveled off. 
(RR3:180-83 (referencing Ex. 6346 at 14-16).) In 2011, only 38% of Humble ISD"s 
students met the commended standard on the ELA/Reading exam. while only 32% met 
that standard on the Math exam. (Ex. 6346 at 15.) Moreover, although only 45% of 
Humble tso·s non-economically disadvantaged students scored at the commended level 
on the ELA/Reading exam, about one-half that percentage. or 23% of the district's 
economically disadvantaged students met the standard. (Id.) Likewise. only 19% of 
Humble ISD's economically disadvantaged students met the commended level on the 
Math test, while 36% of its non-economically disadvantaged students scored at that level. 
(Id.) 

ror 776. The results from the first year of the new EOC exams. designed to more accurately reflect 
college and career readiness, reveal a crisis consistent with that demonstrated by the 
district's TAKS commended scores. Even at the initial lower phase-in standard, more 
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than 1,144 Humble ISO students (out of2.755 students who tested) failed a total of2.159 
tests on the first EOC administration. (Id. at 24.) 

FOF 777. Unfortunately, the first round of remediation efforts and first reLest opportunity in July 
barely made a dent in the number of students who now are not on-track toward 
graduation. After the July retest opportunity. 1,050 students have still failed 1,930 tests. 
(Id. at 25.) Thus, the first round of remediation and retesting has reduced the number of 
students who are "off track" by less than I 0%. (Id.) The district must continue to 
provide remediation to all these students to ensure they pass all of these tests, and must 
also prepare them for an additional ten EOC exams that they and all other students must 
pass prior to graduation. (RR3: 190-95.) As Dr. Sconzo testified. there is no additional 
funding available for such remediation efforts. (RR3: 195-99.) 

FOF 778. Humble lSD's student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. at the lower phase-in I 
standard. 2.164 (39.8%) of Humble ISD's 9th and I 0th graders failed at least one of the 
STAAR-EOC exams required for graduation under HB5.4g (Ex. 6548 at 5.) Nine­
hundred ninety-one students failed multiple tests. (Id.) As in the first year. the results at 
the final Li::vel II standard reveal how significantly district performance must improve: 
just 45% met the final Level 11 standard in Algebra I, 39% in English I Writing, 38% in 
English II Writing, and 47% in World History. (Ex. 6581-A at 43-47.) Only 32.1% of 
Humble"s 9th and 10th graders achieved the final level II standard on all graduation 
exams. (Ex. 6547 at 9.) 

FOF 779. This level of crisis is unlike anything experienced by Humble ISO or its students in prior 
testing programs, including the TAKS test. (RR3: 124-127 (referencing t::x. 6346 at 26).) 
Since 2008, Humble ISO has never had more than 527 students fail more than 900 exit 
level exams, and the district typically experienced success rates on retests of about 50%. 
(Ex. 6346 at 26.) 

FOF 780. Dr. Sconzo testified that without required resources to provide effective remediation, 
more individualized instruction, more tutoring. more instructional time, and other support 
for these students, there is little hope that they will be able to achieve the standards that 
now confront all Texas students. (RR3: I 24-27, 190-99.) 

FOF 781. Jn light of the findings above and in Parts l.B. I to l.C.6. this Court finds that Humble ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students at its 
current $1.17 M&O tax rate. The district also lacks meaningful discretion to raise its tax 
rates to provide local enrichment programs to its students. 

·~ This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States H istOI)'. 
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ix. Northslde ISD 

FOF 782. Northside ISO is a Chapter 42 district located in northwest San Antonio in Bexar County. 
and extends out to Bandera and Medina Counties. (RR25:84-85; Ex. 11323.) It covers 
354 square miles, and includes urban. suburban. and rural areas. (RR25 :84-85.) 

FOF 783. Northside ISO is the fourth largest district in the state, enrolling almost I 00,000 students. 
(Ex. 6438 at 2; Ex. 6345, Folks Dep., at 8-9.) Northside ISD has grown by 25.000 
students since WOC II and is considered a fast-growth dislrict. (Ex. 6438 at 2; 
I RR25:84-85; Ex. 6345. Folks Dep .. at I 0-11.) As a result of that growth. Northside ISO 
had to build and open thirty-seven schools from 2002 to 2012. and has had to pass a bond 
issue approximately every three years. (RR25:84-85, 88-89.) Approximately 60% of the 
area within Northside"s geographic boundaries is developed. leaving room for significant 
additional growth. (RR25:85.) 

FOF 784. As the population of Northside ISO has grown, it has also become more challenging to 
educate. (RR25:89-91.) Northside's economically disadvantaged population has grown 
from 38.091 (46.1%) in 2006-07 to 52.438 (53.4%) in 2011-12. (Ex. 6438 at 3.) The 
ELL population in Northside ISO. while small. is growing. (Id. at 4.) In order to 
properly serve its changing population of students, Northside ISO has needed to provide 
additional professional development and technology, and concentrate more teachers and 
tutors on the campuses with higher percentages of economically disadvantaged students. 
(RR25:89-92; Ex. 6345. Folks Dep .. at 13-15.) 

FOF 785. At the same time that Northside ISD ' s student population was becoming more 
challenging and expensive to educate. Northside"s revenue was being held to basically its 
2006 levels via the target revenue system. (RR25:98.) Northside ISD' s revenue was then 
cut by approximately $38 million in 2011-12 and by $47 million in the second year - or 
an average of $42.5 million a year. (RR25: I 03; Ex. 6345. Folks Oep .. at 32.) Even 
before the cuts. Northside ISO was a four-star district under the Comptroller' s FAST 
analysis. having scored in the highest percentile in terms of academic progress with 
average spending levels. (Ex. 8073.) 

FOF 786. As a result of these cuts, Northside ISO cut each campus' s supply budget by 5%, cut each 
departmental budget by 5%, cut twenty counselors and reduced central office staff by 
forty-five positions, cut fifty computer instructional technologists. ninety-nine library 
assistants. and eighteen athletic coaches in an attempt to minimize the number of 
classroom teachers that were cut. (RR25: I 05-08; Ex. 6345. Folks Dep., at 34.) 
However. Northside !SD was still forced to cut 238 teaching positions - eighty-eight 
elementary teachers. eighty-six middle school teachers. and sixty-four high school 
teachers. (Ex. 6345. Folks Dep .. at 34.) At the same time. Northside grew by more than 
2,500 students. (RR25: 111 (referencing Ex. 6438 at 8).) 

FOF 787. As a result of the budget and personnel cuts, the district had to increase class sizes and 
ask for waivers from the 22: I ratio - a practice it had previously been able to avoid. 
(RR25:111-12; Ex. 6345. Folks Oep .. at 35.) The district also was unable to put extra 
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teachers and academic coaches into classrooms to act as an academic coach for struggling 
learners and at-risk students - the very practices that had led to the district's academic 
success with its low-income and other challenging student populations. (RR25: I 08, I 09-
11; Ex. 6345. Folks Dep., at 35-36.) 

FOF 788. Prior to tax compression, Northside ISD was taxing at the $1.50 cap. (RR25:94 
(referencing Ex. 6438 at 5).) The district accessed the first four ··golden pennies .. in 
2008-09. (RR25:94 (referencing F.x. 6438 at 5).) Northside cannot raise its M&O tax 
rate any further without holding a TRE. The district has not held a TRE because 
enrollment grown in the district and the continuing bond and facilities needs that result. 
(RR25: I 02.) The facilities needs. combined with the loss of state facilities aid. has 
forced the district to steadily raise its l&S tax rate. which has increased by ten cents since 
2008-09. (RR25:94 (referencing Ex. 6438 at 5).) 

FOF 789. After the first administration of the STAAR-EOC exams. 3.124 (44%) of Northside 
ISD's ninth graders failed to achieve the Level JI phase-in on at least one of the STAAR­
EOC exams. (Ex. 6324. Moak Supp. Report One, at 6.) Looking at the Level II final 
standard. only 4 7% of Northside ISD students reached the standard in Algebra I. (Fx. 
6438 at 11.) Only 35% of economically disadvantaged students and 17% of at-risk 
students reached that benchmark. (Id.) In Biology and English I Writing. only 40% of 
Northside ISD students reached the Level I I final standard. (Id. at 12. 14.) 

FOF 790. After the summer retest. 2,552 (36%) students in Northside ISD's Class of2015 were off 
track for graduation and still needed remediation on 4,916 tests (Ex. 6324, Moak Supp. 
Report One. at 6, 26.) Under the last seven years of the T AKS system. Northside ISD 
never had more than 985 students fail 1,600 tests. (Ex. 6438 at 16.) 

FOF 791. Northsidc ISD"s student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. at the lower phase-in I 
standard, 6,002 (43.8%) ofNorthside ISD's 9th and 10th graders failed at least one of the 
STAAR-EOC exams required for graduation under HB5.'" (Ex. 6548 at 5.) Two 
thousand eight hundred forty-five students failed multiple tests. (id.) As in the first year. 
the results at the final Level 11 standard reveal how significantly district performance 
must improve: just 41% met the final Level II standard in Algebra I, 54% in English I 
Reading. 35% in English I Writing and English II Writing. and 46% in World History. 
(Ex. 6572-A at 41-45.) Only 27.7% of Northside's 9th and 10th graders achieved the 
final level II standard on all graduation exams. (Ex. 6547 at 3.) 

FOF 792. In light of the findings above and in Parts LB. I to l.C.6. this Court finds that Northside 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

4 '1 This analysis uses passing rates on sophomore.level World History as a proxy for junior-level United 
States History. 
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x. Waco ISD 

FOF 793. Waco ISO is a Chapter 42 district located in central Texas and serves the city of Waco. 
the county seat of McLennan County. (Ex. 11323.) Waco maintains a steady enrollment 
of around l SJOO students. (Ex. 6335. Cain Dep .. at 12-13 (referencing Ex. 530 at 2).) 

FOF 794. Waco 1so·s student population is almost 88% economically disadvantaged and 89% 
minority. (Ex. 6335. Cain Dep .. at 13-16 (referencing Ex. 530 at 3-4).) The district's 
Hispanic population is growing. wh ile its non-Hispanic White and African American 
populations are declining. (Ex. 6335. Cain Dep .. at 17-18 (referencing Ex. 530 at 5).) 
The percentage of students who are ELL is increasing slowly but steadily, up three 
percentage points in five years to 17.2%. (Ex. 530 at 5.) 

FOF 795. Approximately 30% of Waco tso ·s student population is mobile - that is. during the 
school year. the student moves in and out of the district and/or between attendance zones 
within the district. (Ex. 6335. Cain Dep., at 18-19 (referencing Ex. 530 at 5).) This 
population of students is often also living in poverty and. as Waco's superintendent. Or. 
Bonny Cain aptly observed, "When you're worried about where your next meal 's coming 
from, are you going to go home and all your stuffs been moved. are you going to go 
home and all your stufrs been taken. you're not as able to focus on learning as you are 
whenever your life is very stable and you're confident that you're going to get that next 
meal." (Ex. 6335. Cain Dep., at 21.) The .. only ticket out" of the cycle of poverty for 
these students is public education. yet the instability of the student's residency lranslates 
into instability in their education and lower attendance rates. making it that much harder 
for the district to intervene in order to reach a struggling student. (Id. at 18-24 
(rderencing Ex. 530 at 6).) Lower attendance rates lead to lower levels of state funding 
for the district, since FSP funding is based on average daily attendance. further inhibiting 
the district's ability to reach these students and give them a meaningful opportunity to 
graduate college or career ready. (Ex. 6335, Cain Dep .. at 24.) 

FOF 796. Despite an infusion of federal stim ulus funds in 2009-10 and 20 I 0-1 I. Waco I SD has had 
to steadi ly decrease its current services budget since the 2009-10 school year. (Id. at 33-
34 (referencing Ex. 530 at 11).) The district lost $3 million in state funds in 20 11-12 and 
$3.4 million 2012-13. (Ex. 6335. Cain Dep., at 29-30.) This translated into $230 less per 
ADA. (id. at 32 (referencing Ex. 530 at 10).) Even before the cuts. Waco had a below 
state average target revenue, and at the same time that its revenue was declining, Waco 
ISD's needs were increasing due to rising state standards. (Ex. 6335, Cain Oep .. at 33, 
38-39.) 

FOF 797. To absorb the cuts, Waco ISO has had to correspondingly steadily reduce its number of 
teachers. (Id. ar 47 (referencing Ex. 530 at 14 ).) In response to the 2011-12 cuts. the 
district reduced its contribution to employee health insurance, cut stipends for extra 
duties, cut classroom supplies and materials. postponed vehicle replacements. and 
reduced travel budgets. and consolidated eight campuses in 2011-12 - all in an allempt to 
minimize the number of teacher layoffs. (Ex. 6335. Cain Dep .. at 35-36 (referencing Ex. 
530 at 12). 41-46.) However, in the end, the district still had to make $1.8 million in staff 
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reductions. cutting fifty teachers. eleven custodial staff. four central office staff. four 
campus administrators. two librarians. and one maintenance staff. (Ex. 6335. Cain Oep., 
at 36-38 (referencing Ex. 530 at 12-13).) 

FOF 798. As a result of the teaching slaIT cuts. Waco ISO class-sizes rose. thus reducing the 
amount of individualized attention and communication with parents - strategies that are 
especially important for the districts largely impoverished student population. (Ex. 6335. 
Cain Oep .. at 47-49.) 

FOF 799. Prior to tax compression. Waco was taxing at $1.45. (Id. at 27 (referencing Ex. 530 at 
8).) Upon compression. Waco immediately accessed all six golden pennies and has been 
taxing at $1.04 since the 2007-08. (Ex. 6335, Cain Oep .. at 27 (referencing Ex. 530 at 
8).) Waco cannot raise its tax rate further without a TRE. (F.x . 6335. Cain Dep., at 27-
28.) Any money raised from one would be used to help a district that is struggling to 
meet state standards. and not for enrichment. (id. at 28-29.) 

FOF 800. After the first administration of the STAAR-EOC exams, 753 (78%) of Waco ISO's ninth 
graders failed to achieve the Level II phase-in on at least one of the STAAR-EOC exams. 
(Ex. 6324, Moak Supp. Report One. at 17.) On no test did more than 68% of the ninth 
graders meet the Level I phase-in. (Ex. 530 at 18-20. 22-23 .) Looking at the Level II 
final standard. only the highest score was 23% of all ninth graders meeting Level 11 final 
on English I Reading. (Id. at 19.) In the other subjects, 11.47% met Level II final in 
English I Writing, 6.83% in Algebra I. and 12.44% in Biology. (Id. at 18, 20, 22-23.) 
After the summer 2012 retest, 724 (75%) students in Waco ISO's Class of2015 were off 
track for graduation and still needed remediation on 1,900 tests. (Ex. 6324, Moak Supp. 
Report One. at 17, 37.) 

!-'OF 801. Waco ISD"s student performance did not show the necessary improvement in the second 
year of the ST AAR-EOC exams. In Spring of 2013, at the lower phase-in I standard. 
1,286 (76.5%) of Waco ISO's 9th and 10th graders failed at least one of the STAAR­
EOC exams required for graduation under HB5.50 (Ex. 6548 at 7.) Eight hundred ninety­
nine students failed multiple tests. (Id.) As in the first year. the results at the final Level 
II standard reveal how significantly district performance must improve: just 11% met the 
final Level II standard in Algebra I. 17% in Biology, 20% in English I Reading. 9% in 
English I Writing, 38% in English II Reading. 11 % in English II Writing. and 24% in 
World History . (Ex. 6587-A at 41-45.) Only 7.1% of Waco·s 9th and 10th graders 
achieved the final level 11 standard on all graduation exams. (Ex. 6547 at 9 .) 

FOF 802. In light of the findings above and in Parts LB. I to l.C.6, this Court finds that Waco ISO 
la,ks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

so This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States H isto!"}. 
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xi. Weatherford ISO 

FOF 803. Weatherford ISO is a Chapter 41 district that covers more than 200 square miles of 
Parker County, just west of the Dallas-Fort Worth Metroplex. (Ex. 6337, Hanks Oep .. at 
11-12; Ex. 641at2; Ex. 11323.) 

FOF 804. In 20 I 1-2012 Weatherford ISO enrolled 7,608 students. (Ex. 641 at 3.) From 2006-07 
through 2011-12 the district' s enrollment increased by about 5%. (Ex. 6337, Hanks Dep .. 
at 12-13; Ex. 641 at 3.) Over the last decade. the rate of growth in student enrollment has 
been higher than 10%. (Ex.6337, Hanks Oep .. at 13.) 

FOF 805. As has happened throughout Texas. Weatherford ISD has seen significant change in the 
ethnic and economic background of its students. Minority students now make up more 
than 27% of the student population . (Id. at 15; Ex. 641 at 4, 7.) In addition. 
economically disadvantaged students now make up almost 45% of the total student body 
- an increase of more than 20%. or almost 900 students. since 2006. (F.x. 6337. Hanks 
Dep .. al I 5-16. 25; Ex. 641 at 5.) 

FOF 806. Because economically disadvantaged students often come to school without the 
experiences and family support structure of more advantaged peers. Weatherford ISO has 
seen an increase in the need for resources to help these students be successful at school. 
This includes, for example, the need for more individualized teaching, which requires 
smaller class sizes and more teachers and paraprofessionals. (Ex. 6337. Hanks Dep . ." at 
16-18.) 

FOF 807. Weatherford is classified as a property-wealthy district that is subject to recapture 
payments to the state. (Id. at 31 .) For the last couple of years, Weatherford has made 
annual recapture payments of between $500.000 and $600.000. (Id.) Despite its status as 
a property-wealthy district, Weatherford 1so·s target revenue level after tax rate 
compression was close to the state average and lower than the target revenue level of 
many of its peer districts. (Id. at 31-32.) 

FOF 808. Prior to tax rate compression, Weatherford ISO had an M&O tax ratt: of $1 .50. the 
maximum rate allowed by law at the time. (Id. at 27; Ex. 641 at 8.) In 20 I 0. the district 
held a successful TRE to increase its M&O rate to the $1.17 cap. (Ex. 6337, Hanks Dep .. 
at 29; Ex. 641 at 8.) The TRE was necessary because of a reduction in state funding and 
because the district had been forced to use money from its fund balance for construction 
projects and some operating expenses. (Ex. 6337. Hanks Dep .. at 29.) Prior to the TRE. 
the district had less than two weeks operating expenses in its fund balance. (Id. at 29-30.) 
The TRE raised about $4 million in annual revenue - approximately the same amount as 
the state funding cut experienced by Weatherford ISO for each year of the current 
biennium. (Id.) As a .. property-wealthy'' district, most of Weatherford ISD"s revenue is 
generated locally. so it no longer has any ability to increase revenue through its local 
M&O tax. (Id. at 47-48.) 
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fOF 809. Weatherford ISO"s per pupil expenditures have been decreasing since 2008-09. (Id. at 
34; Ex. 641 at I 0.) Since 2003. Weatherford ISO has had an increase in student 
enrollment of I 0. 9%, yet has decreased personnel by 1.65% because of these reductions. 
(Ex. 6337, Hanks Oep .. at48; Ex. 641at12.) 

FOF 810. Because tht: reduced spending has required the reduction of personnel, the district has had 
to eliminate its pre-K program for three-year-olds and increase class sizes at al l grade 
levels, including elementary school. and for programs such as bilingual classes. (Ex. 
6337. Hanks Oep., at 35-38.) The district has also had to eliminate several teacher aide 
positions as well as teacher coaches. (Id. at 38-39. 43.) It has had to increase the number 
of classes taught by teachers and as a result eliminate collaboration time during which 
teachers used lO plan with and learn from one another: (id. at 40-41.) The district has 
also eliminated ESL teachers who were specifically assigned to provide services to ESL 
students only; now the homeroom teacher must instruct both ESL and non-ES I. students 
in the general classroom. (Id. at 44.) These changes have negatively impacted the ability 
of teachers in Weatherford JS[.) to provide support for students, particularly for those who 
are economically disadvantaged or not proficient in English. (Id. at 37-39. 41. 43-45.) 

fOF 811. While the district had been making progress on the met standard level of the TAKS 
exam. this is not a strong indication of how well-prepared Weatherford ISO students were 
under the new college and career-ready standards. (Id. at 54.) The percentage of the 
district's students meeting the commended level (a better indication of college or career 
ready) remained troublingly low, with only 18% of Weatherford ISD students meeting 
that standard on all tests. (Ex. 643 at 4.) 

FOF 812. After the first administration of the STAAR-EOC exams. 286 (48%) of Weatherford 
ISD 's ninth graders failed to achieve the Level II phase-in standard on at least one of the 
STAAR EOC exams. (Ex. 6324. Moak Supp. Report One. at 19.) Looking at the Level 
II final standard, only 30% of Weatherford ISO students reached the standard in Algebra 
I. 51 % in Biology. 35% in English I Writing and 47% in English I Reading. (Ex. 641 al 
23.) The results at the Level II final standard are even more disturbing for the district's 
economically disadvantaged students. only 18% of whom met that standard in Algebra I. 
35% in Biology, 22% in English I Writing. and 33% in English I Reading. (Id.) 

FOF 813. After the July 2012 retests. Weatherford ISO still had 256 ninth graders. 43% of the class 
of 2015, who failed 542 tests and were off track for graduation. (Ex. 6324, Moak Supp. 
Report One. at 19, 38.) 

FOF 814. Weatherford 1so·s student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 20 13. at the lower phase-in I 
standard, 467 (43.4%) of Weatherford ISO"s 9th and I 0th graders failed at least one of 
the STAAR-EOC exams required for graduation under HB5.s1 (Ex. 6548 at 9.) Two 
hundred sixty-one students failed multiple tests. (Id.) As in the first year. the results at 

11 This analysis uses passing rates on sophomore-level World History as a proxy for junior-level United 
States History. 
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the final Level II standard reveal how significantly district performance must improve: 
just 29% met the final Level II standard in Algebra I, 51 % in English I Reading, 36% in 
English I Writing, 37% in English II Writing. and 41% in World History. (F.x. 6572-A at 
32-36.) Only 28.1% of Weatherford' s 9th and 10th graders achieved the final level II 
standard on all graduation exams. (Ex. 6547 at 7.) 

FOF 815. In light of the findings above and in Parts 1.13.1 to l.C.6. this Court finds that Weatherford 
ISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

b. Calhoun County ISO Plaintiff districts 

i. Richardson ISO 

FOF 816. Richardson ISO is a Chapter 41 district that is located primarily in Dallas. but the district 
also covers portions of the cities of Richardson and Garland. (RR4:2 I 0-1 I (referencing 
Ex. 5343 at 2); F.x . 11323 (2012 spreadsheet).) 

FOF 817. Richardson ISO serves approximarely 38,000 students. (RR4:212.) The district has 
rapidly grown in recent years. adding about 1.000 new students in both 20 I 1-12 and 
2012-13. (Ex. 5616. Waggoner Dep .. at 9; Ex. 892-W at p. 2 of PDF.) 

FOF 818. Hispanic students represent the largest ethnic group in Richardson ISD. comprising about 
39% of the district's student population. (Ex. 5616. Waggoner Dep.. at I 0-11 
(referencing Ex. 892- W at 2).) African American students comprise 23% of the student 
population. and White students comprise only 28%. (Ex. 5616. Waggoner Dep., al 11 
(referencing Ex. 892-W al 2).) 

FOF 819. The percentage of economically disadvantaged students in Richardson ISO has steadily 
increased over time. (RR4:222-23 (referencing Ex. 5343 at 14).) From 2004-05 to 2011 -
12. the district's economically disadvantaged student population increased from 45% to 
57%. (RR4:222-23 (referencing Ex. 5343 al 14).) 

FOF 820. The percentage of ELL students in Richardson ISD has also grown each year from 2004-
05 to 2011 - 12. (RR4:224-25 (referencing Ex. 5343 at 16.).) In 2011-12. almost one­
fourth of Richardson ISD 's student population was ELL. (RR4:224-25 (referencing Ex. 
5343 at 16.).) Ninety-three languages and dialects are spoken in Richardson ISO. 
(RR4:212.) 

FOF 821. From 2010-11 to 2011-12. Richardson ISD' s budgeted operating fund revenues dropped 
from $255.7 million to $246.5 million . (Ex. 5616. Waggoner Dep .. at 23 (referencing Ex. 
901-W).) Richardson ISO also lost funding from other federal, state. and local grant 
programs outside the operating fun<l. (Ex. 5616. Waggoner Dep .. at 24 (referencing Ex. 
901-W).) For example, in 2011-12. the State eliminated the district's SSI grants and 
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reduced Richardson ISD's DATE grants by $1.7 million from the previous year. (Ex. 
5616, Waggoner Dep., at 50-51 (referencing Ex. 917-W).) 

FOF 822. Richardson ISD's budgeted operating fund revenues per ADA and operating fund 
revenues per WADA were lower in 2011-12 and 2012-13 than in any of the five 
preceding years, even before adjusting for inflation. (RR5: 15-16 (referencing Ex. 5343 at 
36).) 

FOF 823. Adjusting for inflation. Richardson ISD's operating fund revenues per ADA dropped 
from $7,438 in 2006-07 to $6.110 in 2012-13. (RR5:17-18 (referencing Ex. 5343 at 37).) 
The districf s inflation-adjusted operating fund revenues per WADA decreased during 
this same time period from $5,661 to $4,632. (RR5: 17- 18 (referencing F:x. 5343 at 37).) 

FOF 824. Similar ro its revenues. Richardson ISD's budgeted Operating Fund appropriations per 
ADA and per WADA were lower in 2011-12 and 2012-13 than in any year from 2006-07 
through 20 I 0-1 I , even without adjusting for inflation . (Ex. 5616. Waggoner Dep .. at 30 
(referencing Ex. 909-W).) 

FOF 825. State funding to Richardson ISO dec reased by a total of $21. 7 million in 2011-12 and 
2012-13 compared to what would have been received under previous law. (RR4:247.) 

FOF 826. In 2011-12. Richardson ISD slashed $5.6 million from its budget in response to the 
State's budget cuts. (Ex. 5616. Waggoner Dep., at 35 (referencing Ex. 914-W).) 
Richardson ISO reduced expenditures associated with Saturday school. professional 
development. and secondary summer school. (l::x. 5616, Waggoner Dep .. at 37-38.) The 
district also reduced its number of instructional specialists. who offer remediation in 
reading and math. (Id. at 38.) Each department was also required to reduce its budget. 
(Id. at 38-39.) Richardson ISD' s superintendent. Dr. Kay Waggoner, testified that these 
cuts adversely affected the district's ability to provide quality instruction. (Id. at 37-39.) 

FOF 827. In 2011-12. Richardson ISO froze the salaries of every employee in the district and 
reduced starting salaries for teachers. (RR4:252.) The district kept its total number of 
teachers flat in 2011-12. and added only twenty-four teaching positions in 2012-13. even 
though the:: student population grew hy 1.000 during each of these two years. (RR4:255-
56.) 

FOF 828. The cuts described above occurred at the same time that Richardson ISD was facing rapid 
student growth. increasing percentages of economically disadvantaged and ELL student 
populations. and the first administration of the STAAR exam under high stakes 
conditions. (Ex. 5616. Waggoner Dep .. at 28-29.) 

FOF 829. Because the district did not hire new teachers to keep up with enrollment growth. average 
class sizes increased at both the elementary and secondary levels. (RR4:256.) In 2011-
12, Richardson ISD requested 268 class size waivers. and in 2012-13 it requested 291 
class size waivers - significantly more than it had requested at any time during the past 
decade. (RR4:257-58 (referencing Ex. 5343 at 34 ).) The overwht:lrning majority of the 
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district's class size waivers were for financial hardship. (RR4:258.) Dr. Waggoner 
testified that she believes the district had no realistic alternative than to request these 
class size waivers. (RR4:26 I.) 

FOF 830. According to Dr. Waggoner's testimony. possible uses of additional funds would be to 
hire more teachers, reduce class sizes, provide cost of living salary adjustments for 
teachers and staff. implement a full-day pre-K program to address the needs of low­
income and ELL students. offer additional remediation and interventions to address 
deficiencies in student performance. add support programs at early ages for students. and 
use funds to target the career and college-readiness standards. (Ex. 5616. Waggoner 
Dep .. at 63-65; RR4:232-34; RRS:J0-33, 42-43.) 

FOF 831. Richardson ISD's M&O tax rate is currently $1.04. (F.x. 5616. Waggoner Dep., at 52.) 
If Richardson ISD raised its M&O tax rate to $1.06, the additional two pennies would not 
be subject to recapture. but would raise only $3 million in revenue. compared to the $21. 7 
million that the district lost in state funding. (Id. at 53.) Any additional taxation above 
$1.06 would be subject to recapture at a 20% rate. (id. at 52. 56.) Dr. Waggoner testified 
that she believes the voters of Richardson ISD are unlikely to approve a TRE to increase 
the M&O tax rate in the near future . (Id. at 52, 53-54, 56; RR5:36-38.) Even if voters 
were to approve an increase to $1.17. the additional revenue generated would barely be 
sufficient to restore the district to its pre-budget cut levels. (RR5:4 l-42.) 

FOF 832. After the first administration of the STAAR exam, 47% of Richardson ISD's ninth 
graders failed to meet the Level II phase-in standard on at least one EOC 
exam. (RR4:237; Ex. 6324. Moak Supp. Report One. at 9.) Scores were particularly low 
on the English I Writing and English I Reading EOCs. Only 40% of ninth-graders 
achieved the Level II final standard on English I Writing, and only 52% did so on English 
I Reading. (RR4:23 l-32 (referencing Ex. 5343 at 24.).) Only 5% of students achieved 
Level Ill on English I Writing and I 0% did so on English I Reading. (RR4:235 
(referencing Ex. 5343 at 25).) After the 2012 summer retake. 37% of ninth graders -
which represents 966 students - still had not passed at least one EOC exam at the initial 
phase-in level and were not on track to graduate. (RR4:237-38; Ex. 6324. Moak Supp. 
Report One. at 9.) 

FOF 833. Richardson ISD students did not fare better on the ST AAR EOC exams in 2013. 
(Compare Ex. 5301 with Ex. 5718.) In fact . a lower percentage of students achieved the 
Level II final standard on Algebra I. English I Writing, and World Geography in Spring 
2013 compared to Spring 2012. (Compare Ex. 530 I at pgs. 24. 29-30 of PDF with Ex. 
5724 at pgs. 42, 45-46 of PDF.) 

FOF 834. Richardson faces greater challenges today than it has in the past - including the more 
rigorous ST AAR EOC assessment system - even as its financial resources are 
diminishing. (RR4:22 l-28.) Richardson ISO has been required to increase class sizes. 
and consequently to seek class size waivers. (See supra FOF 829.) It must attempt to 
prepare students to pass the more rigorous STAAR program. During this time. the 
district's economically disadvantaged and ELL student populations have been growing. 
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(Ex. 5616. Waggoner Dep., at 45.) Richardson ISO has no immediate means to generate 
signi ficant additional revenue to meet these challenges. 

FOF 835. In light of the findings above and in Parts l.B . I to l.C.6, this Court finds that Richardson 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students at 
its current$ I .04 M&O tax rate and would remain inadequately funded even if it raised its 
tax rate to $1.17. The district also lacks meaningful discretion to raise its tax rates to 
provide local enrichment programs to its students. 

ii. Calhoun County ISD 

FOF 836. Calhoun County ISO is a chapter 41 district located along the coast of the Gulf of 
Mexico. just east of Victoria. (Ex. 11 323 (2012 spreadsheet); RRl2:10-I I.) Calhoun 
County tso· s classification as a Chapter 41 district results from the industrial facilities in 
the district. and not from residential property values. (RR 12: 12.) In other words. the 
district is "industry rich:· but ··rooftop poor." (Id.) 

FOF 837. Calhoun County ISD currently serves about 4,250 students. (RR 12: 12-13.) Sixty percent 
of Calhoun County ISD's student population is Hispanic. (RRl2:13 (referencing Ex. 
5143at4).) 

FOF 838. The percentage of economically disadvantaged students in Calhoun County ISO 
increased from 56% in 2006-07 to 64% in 20 I 0-11. and has increased further since then. 
(Ex. 5618. Wiggins Dep .. at 13 (referencing Ex. 692).) 

ror 839. Calhoun County ISD's budgeted operating fund revenues decreased from $33.1 million 
in 2010-11 to $32.4 million in 2012-13. When other federal. state, and local grants are 
included. the district's total available revenues dropped even further. (Ex. 5618, Wiggins 
Dep .. at 27-28 (referencing Ex. 703).) Calhoun County ISD's budgeted operating fund 
revenues per ADA and per WADA have decreased continually from 2009-10 to 2012-13. 
(Ex. 5618. Wiggins Dep., at 27 (referencing Ex. 702).) 

FOF 840. Adjusting for inflation, Calhoun County 1so·s budgeted operating fund revenues per 
WADA have decreased every year since 2006-07. with the exception of 2007-08. (Ex. 
5618, Wiggins Dep., at 28-30; (referencing Ex. 704).) In 2006-07. the district° s inflation­
adjusted operating fund revenues per WADA were $6.062. compared to $5,554 in 2011-
12 and $5.380 in 2012-13. (Ex. 5618. Wiggins Dep., at 28 (referencing Ex. 704).) 

FOF 841. State funding to Calhoun County ISO decreased approximately $4 million in 20 I 1-12 
compared to what would have been received under previous law. (Ex. 5618, Wiggins 
Dep .. at 24.) In addition. the district received State Fiscal Stabilization Funds in 2009-10 
and 20 I 0-11. and ARRA stimulus funds in 2009-10. but did not receive these funds in 
later years. (Id. at 22-24.) The district was able to partially offset this lost revenue 
through increased local revenues, but was still required to cut about $2 million from its 
budget from 2010-11 to 2011-12. (Id. at 24-25.) 

211 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 230 of 383



439

FOF 842. Calhoun County ISD achieved $2 million in budget cuts from 2010- 11 to 2011 - 12 by, 
among other things: (I) closing an elementary school, which caused student-teacher 
ratios at other elementary schools to increase. (2) eliminating various programs at the 
high school level, including career training programs such as auto tech and cosmetology. 
(3) eliminating a middle school remediation program. (4) eliminating a junior high band 
program. and (5) eliminating twenty-five auxiliary positions. (Id. at 43-48 (referencing 
Ex. 712): RRl2:13 -15.) Calhoun County !SD also effectively froze salaries in 2011-12 
and 2012-13. (Ex. 5618. Wiggins Oep., at 50-51.) Calhoun County ISD"s 
superintendent. William Wiggins, testified that these cuts negatively impacted the 
district 's ability to educate its students. (Id. at 48-49.) 

FOF 843. Calhoun County ISD also reduced its number of teachers by about twenty-four from 
20 I 0-11 to 2012-13. which caused class sizes to increase. (Id. at 51-52 (referencing Ex. 
713).) As of the time of Mr. Wiggins's deposition, the district anticipated needing class 
size waivers for its elementary schools in 2012-13. (Ex. 5618. Wiggins Dep., at 53.) 

FOF 844. Calhoun County ISD"s M&O tax rate is $1.04. (Id. at 68 .) If Calhoun County ISO raised 
its M&O tax rate above $1.04, it would owe approximately half of the additional revenue 
to the state in the form of recapture. (RRl2:20 (referencing Ex. 5143 at 7).) For 
example. if the district raised its M&O tax rate to $1 . I 7, it would retain an additional $2.2 
million in revenue, but would owe an additional $1.9 million to the state in recapture. 
(RRl2:20 (referencing Ex. 5143 at 7).) Mr. Wiggins testified that he believes it would be 
impossible to pass a TRF.. in large part because of the additional recapture that would be 
owed. (t::x. 5618. Wiggins Oep .. at 68-73; RR 12:21-22.) 

FOF 845. Mr. Wiggins testified that Calhoun County ISO has no means to obtain additional 
revenue. except through additional state funding. (Ex. 56 I 8. Wiggins Dep .. 76.) The 
district"s M&O tax rate of $1.04 is currently both a floor and a ceiling. in that the district 
cannot lower its M&O tax rates. but also cannot pass a TRE to raise the tax rate. 
(RR 12:23.) 

FOF 846. After the first administration of the ST AAR exam, forty-seven percent of Calhoun 
County ISD"s ninth graders failed to meet the Levt:I II phase-in standard on at least one 
EOC exam. (Ex. 6324. Moak Supp. Report One. at 7.) Only 48% of students achieved 
the Level II final standard on English I Reading. 41 % did so on English I Writing. and 
47% did so on World Geography. (RRl2:24 (referencing Ex. 5143 al 9).) Only 7% met 
the Level Ill standard on English I Reading and 4% achieved Level Ill on English I 
Writing. (RRl2:24 (referencing Ex. 5143 at IO).) After the 2012 summer retake, 40% of 
ninth graders still had not passed at least one EOC exam at the initial phase-in level and 
were not on track to graduate. (Ex. 6324, Moak Supp. Report One. at 7.) 

FOP 847. Student performance on STAAR significantly decreased from Spring 2012 to Spring 
2013 in Calhoun County ISO. During this period. the percentage of students reaching the 
Level II final standard decreased on all five of the exams required for graduation (with 
World Geogrnphy as a proxy for U.S. History). (Compare Ex. 714 at pgs. 1-5 of PDF 
with Ex. 5715 at pgs. 39-43 of PDF.) For example, the percentage of students achieving 
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the Level II final standard dropped by eleven percentage points on English I Reading and 
by eleven percentage points on English I Writing from Spring 2012 to Spring 2013. 
(Compare Ex. 714 at pgs. 3. 5 of PDF with Ex. 5715 at pg. 41-42 of PDF.) 

FOF 848. Calhoun County ISD's passing rates on the Spring 2012 STAAR EOC exams at the Level 
II final standard are significantly lower than the district's passing rates have historically 
been on TAKS. (Ex. 5618. Wiggins Dep., at 57. 66-67.) 

FOF 849. Like other districts, Calhoun County ISD's funding decreased at the same time the State 
imposed the more rigorous STAAR examinations. (Id. at 60-61.) Mr. Wiggins testified 
that additional funding is essential for Calhoun County ISD to reach the new expectations 
of the STAAR system. (Id. at 67.) Calhoun County ISD will require significantly more 
resources to train teachers and administrators so they can prepare students for the 
ST AAR EOC exams. (Id. at 59-60; RR 12:28-29.) The district also requires resources to 
remediate students who fail the exams. (ex. 5618. Wiggins Dep .. at 65.) During the 
Summer of 2012. the district provided a STA AR remediation program for sixty students. 
which it was required to fund from its local budget. (Id. at 61-62.) 

FOF 850. In addition to preparing students for STAAR, the district faces a number of other 
significant challenges. During the 2007 school year, approximately I 00 Burmese 
refugees moved into Calhoun County ISO. (Id. at 32-33.) These students did not speak 
any English, and required significant additional resources to educate. (Id. at 32-34.) 
Many Burmese refugee students remain in the district and still present a great challenge 
to educate. (Id. at 34.) 

FOF 851. Other challenges arise as a result of Calhoun County ISD's location along the coast. 
Because of its location. the district must pay for windstorm and flood insurance. which 
raises its insurance costs above those of similarly sized districts. (RR\2:16-17.) The 
district's costs to maintain buildings are also higher as a result of its coastal climate. 
(RR 12: 17.) The State does not provide any additional assistance to the district to help 
with these costs. (RR 12: 17-18.) 

FOF 852. Calhoun County ISD covers more than 1,000 square miles and is one of the largest 
districts in Texas geographically. (RR12:11.) As a result. its transportation costs are 
higher than those of other districts. (RR 12: 17.) The district spends approximately $2 
million per year on transportation. but receives only $300.000 from the state to assist with 
transportation costs. (Id.) 

FOF 853. In light of the findings above and in Parts LB. I to l.C.6, this Court finds that Calhoun 
County ISO lacks sufficient funds to provide a general diffusion of knowledge to its 
students. The district also lacks meaningful discretion to raise its tax rates to provide 
local enrichment programs to its students. 
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iii. Lewisville ISD 

FOF 854. Lewisville ISO is a Chapter 41 district located in a suburb of Dallas. (Ex. 5615, Waddell 
Dep., at 69; Ex. I 1323 (2012 spreadsheet).) There are sixty-three schools in Lewis vi lie 
ISO. (Ex. 5615, Waddell Dep., at 10.) 

FOF 855. Lewisville ISO currently educates approximately 52,000 students. (Id.) Lewisville 1so·s 
student population has grown at a rapid rate. The district's student population increased 
by about 700 in 2011 - 12 and by 1.000 in 2012-13. (Id.) 

FOF 856. Lewisville ISD's budgeted operating fund revenues decreased by appruximatdy $20 
million from 2010-11to2011-12, and by an additional $3 million in 2012-13. (Ex. 5615. 
Waddell Dep .. at 15-16 (referencing Ex. 756).) This represents nearly a 6% decrease 
from 2010-11 to 2012-13. The percent decrease in Lewisville ISD's operating fund 
revenues. combined with its revenues from federal, state. and local grants. was even 
greater. (Ex. 5615, Waddell Dep .. at 16 (referencing Ex. 757).) 

FOF 857. Lewisville ISD's budgeted operating fund revenues per ADA and per WADA sharply 
declined in 2011-12, and then further declined in 2012-13. (Ex. 759.) The same per­
ADA and per-WADA trends result when federal. state, and local grants are added to the 
district's budgeted operating fund revenues. (Ex. 5615. Waddell Dep .• at 19 (referencing 
Ex. 760).) 

FOF 858. Adjusting for inflation. Lewisville ISD's operating fund revenues per /\DA and per 
WADA are lower in 20 11-1 2 and 2012-13 than in any year from 2006-07 through 20 10-
11. (Ex. 5615, Waddell Dep .• at 20 (referencing Ex. 761 ).) The district's inflation­
adjusted budgeted operating fund revenues per /\DJ\ were $7.187 in 2006-07; $6,808 in 
20 11-1 2: and $6.585 in 2012-13 . (Ex. 761.) Lewisville ISD's budgeted per-ADA and 
per-WADA revenues from the operating fund - combined with other federal . state. and 
local grants - show a similar pattern. (Ex. 5615. Waddell Dep .. at 22 (referencing Ex. 
763).) 

FOF 859. Similarly, the district's inflation-adjusted, budgeted operating fund appropriations are 
lower in 2011-12 and 2012-13 on a per-ADA and per-WADA basis than in any of the 
preceding five years. (Ex. 56 15. Waddell Dep .. al 23 (referencing Ex. 765).) 

FOF 860. Lewisville ISO reduced its general operating budget by about $18 million from 20 I 0-11 
to 2011-12. (Ex. 5615. Waddell Dep .• at 27-28 (referencing Ex. 768 at I).) Among other 
things. Lewisville ISO (I) reduced its number of teachers by about sixty at the same time 
its ADA increased by nearly 350. (2) provided an incentive for teachers to retire or 
resign. (3) increased class sizes to an average of twenty-two students in kindergarten 
through fourth grade. which required the district to obtain twenty-seven class s ize 
waivers. and (4) cut support serv ices such as a reading recovery program that provided 
read ing intervention for early childhood. (F.x. 5615. Waddell Dep .• at 24-25 (referencing 
Ex. 767). 3 1-34.) The district's superintendent. Dr. Stephen Waddel I. testified that 
Lewisville ISD had no realistic choice but to make these cuts, and that they have 
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negatively affected teaching and learning in the district. (Ex. 5615. Waddell Dep .. at 31. 
34-35.) 

FOF 861. Lewisville ISO has budgeted a deficit for the last several years. (Id. at 37.) In 2012-13. 
the district budgeted a $22 million deficit. despite having cut $18 million from its budget 
the previous year. (Id. at 37-38.) 

FOF 862. Lewisville ISO pays its teachers the salaries that are necessary to be competitive with 
other districts in the area. (Id. at 151.) 

FOF 863. Lewisville ISD's M&O t<sx rate is $1.04. (Id. al 35.) Tht: district held a TRE in 
September 20 I 0 in an effort to raise the M&O tax rate from $1.04 to $1.06. (Id. at 36-
37.) The TRE failed by a margin of two-to-one. (Id. (referencing Ex. 769).) 
Considering the widespread opposition to this TRE. the district cannot expect to raise its 
M&O tax rate above $1.04 at any time in the near future. (Ex. 5615. Waddell Dep .. at 
36-37, 81.) 

FOF 864. One-third of Lewisville ISO' s ninth graders failed to meet the Level II phase-in standard 
on at least one EOC exam after the first administration of the exams. (Ex. 6324. Moak 
Supp. Report One, at 9.) Passage rates at the Level ll final standard ranged from 53% to 
64% on each of the EOC exams on the first administration. (Ex. 770 at 25. 27, 29-31.) 
Only 12% of students met the Level Ill standard on English I Reading and 6% of students 
did so on English I Writing. (Id. at 9. 15.) After the second administration of the exam. 
30% of ninth graders still had not passed at least one EOC exam at the initial phase-in 
standard. (Ex. 6324, Moak Supp. Report One. at 9.) 

FOF 865. Lewisville ISO students made little. if any. progress on the STAAR exams in 2013 
compared to 2012. A lower percenlage of students achieved the Level II final standard 
on Algebra I and English I Writing in Spring 2013 than in Spring 2012. (Compare Ex. 
770 at pgs. 25, 30 of PDF with Ex. 5717 at pgs. 43, 46 of PDF.) The percentage of 
students reaching this level on the other exams re4uired for graduation (with World 
Geography as a proxy for U.S. History) did not improve in any meaningful way from 
Spring 2012 to Spring 2013. In Spring 2013. only about two-thirds of students reached 
the Level II final standard on the remaining three exams required for graduation. 
(Compare Ex. 770 at pgs. 27, 29, 31 of PDF with Ex. 5717 at pgs. 44-47 of PDF.) 

FOF 866. Lewisville ISD students' passing rates on the STAAR EOC exams at the Level II final 
standard in the Spring of 2012 are lower than they have been on the TAKS exam in 
recent years. (Ex. 5615. Waddell Dep .. at 44.) 

FOF 867. Dr. Waddell testified that Lewisville ISU's costs will significantly increase under the new 
STAAR regime. (Id. at 46-47 .) The district anticipates that the number of students in 
summer school will double as a result ofSTAAR. and its costs to remediate students who 
fai I to meet the necessary standards on the ST AA R exams wi II also double. (Id. at 4 7-
48.) These costs are in addition to the costs needed to improve regular classroom 
education designed to help students pass the exams in the first place. (Id. at 48.) Dr. 
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Waddell Leslilied that the State is now requmng more of students. teachers, and 
administrators than before, and the resources provided to Lewisville ISO have not kept 
pace with these increased demands. (Id. at 49-50.) 

FOF 868. In light of the findings above and in Parts l.B. I to l.C.6, this Court finds that Lewisville 
ISD lacks sufficient funds to provide a general diffusion of knowkdge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

iv. Aransas County ISD 

FOF 869. Aransas County ISO is a Chapter 41 district located along the Gulf of Mexico. near 
Corpus Christi. (Ex. 11323 (2012 spreadsheet): Ex. 5669 at 24.) There are five 
campuses in Aransas County ISD. (Ex. 5614, Patek Dep., at 10.) 

FOF 870. Aransas County ISD currently educates about 3.150 students. (ld. at 11.) The population 
of economically disadvantaged students in Aransas County ISO has grown from 
approximately 48% in 2001 to about 65% in 201 l. (Id. at 11-12 (referencing Ex. 300).) 

FOF 871. Aransas County 1so·s budgeted operating fund revenues have decreased more than 
$800.000. or nearly 3%. from 2006-07 to 2012-13. before adjusting for inflation. (Ex. 
304.) 

FOF 872. The district's budgeted operating fund revenues per ADA are approximately the same in 
2012-13 as they were in 2006-07. even without accounting for inflation. (Ex. 306.) 
Adjusting for inflation. the district's budgeted operating fund revenues per ADA have 
decreased from $9,669 in 2006-07. to $8,662 in 2011-12. and to $8,511 in 2012-13. (Ex. 
307 .) The district suffered this loss at the same time the percentage of economically 
disadvantaged students in the district was growing. (Ex. 5614. Patek Dep .. at 26-27.) 

FOF 873. In 2011-12, Aransas County ISD was required to cut $2.3 million from its operating fund 
budget as a result of the State's budget cuts. (Id. at 28-30.) Among other things. the 
district (I) cut various teaching positions, (2) discontinued extended class periods for 
middle school Math and English-Language Arts students. (3) discontinued its middle 
school intervention program. and (4) cut teaching and aide positions in its special 
education inclusion program. (Id. at 31-39 (referencing Ex. 309).) In addition to these 
cuts. Aransas County ISO also cut campus and department operating budgets by at least 
15% and froze salaries and wages for all employees. (Ex. 5614, Patek Oep .• at 3 1-32 
(referencing Ex. 309), 37-38.) 

FOF 874. As a result of these cuts. Aransas County ISD reduced its full time equivalent count by a 
total of twenty-five. (Ex. 5614, Patek Dep., at 39.) Aransas County ISIYs elementary 
school classes are all at or near the limit of twenty-two students. (Id. at 58-59.) Some of 
Aransas County ISD's middle school and high school classes have up to thirty-eight 
students. (ld. at 58.) 
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FOF 875. Aransas County ISD pays its teachers salaries that arc often lower than - but at most 
competitive with - surrounding districts and districts with which it competes for teachers. 
(Id. at 41-42.) 

FOF 876. According to Mr. Patek, potential uses of additional funds, if they were available. would 
include replacing previously cut teacher positions. instituting a full-day pre-K program. 
and applying funds toward career and technology programs to help students prepare for 
employment immediately after high school. (Id. at 56, 58-59.) 

FOF 877. Aransas County ISD is unable to raise additional revenue without a TRI::. (id. at 44.) 
Aransas County ISD's M&O tax rate is currently $1.04. (Id.) Mr. Patek testified that 
voters would be unlikely to approve an M&O tax rate above $1.04, because 
approximately 50% of the additional revenue would he subject to recapture. (Ex. 5614. 
Patek Oep .. at 45. 198-99.) As a practical matter. Aransas County ISO cannot raise its 
M&O tax rate above $1.04 to generate additional local revenue. (Ex. 5614. Patek Oep .. 
at 50.) 

FOF 878. Even if Aransas County ISO could raise its M&O tax rate to $1.17. it would only 
generate approximately $1.2 to $1 .3 million in revenues. compared to the $2.3 million it 
was required to cut from its budget. (Id. at 80-81 .) As a result, if Aransas County ISD 
could raise its M&O tax rate to $1.17, the additional revenue would not be used to 
provide local enrichment, but would only be used to restore some of the items previously 
cut from its budget. (Id. at 81.) 

FOF 879. From the 2006-07 to 2010-11 school years, performance on the TAKS exam by Aransas 
County ISO students has. at best, remained stagnant. (Id. al 1317 (referencing Ex. 30 I, 
Ex. 302).) Moreover. the ratings of Aransas County ISD's schools have declined in 
recent years. In the last year that a rating was given, the district's ratings declined from 
two exemplary and two recognized campus ratings to two recognized and two acceptable 
campus ratings. (Ex. 5614, Patek Oep., at 17.) For the last couple of years, Aransas 
County ISO has failed to meet the adequate yearly progress required by the No Child Left 
Behind Act. (Id. at 20.) Considering the district's performance on TAKS and the A YP. 
Mr. Patek testified that student performance improved somewhat from 2007 through 
20 I 0. but then started to decline. particularly in reading and writing. (Id. at 20-21.) 

FOF 880. After the first administration of the STAAR exam, 61% of Aransas County ISD 's ninth 
gn•ders failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 
6324. Moak Supp. Report One. at 5.) Only 12% of Aransas County ISO's ninth graders 
met the Algebra I Level II final standard. (Ex. 5614, Patek Dep., at 54-55 (referencing 
Ex. 312).) Only 0.4% of ninth graders (i.e., one student) met the Level III standard for 
English I Writing and 3% did so for Eng lish 1 Reading. (Ex. 5614, Patek Dep .• at 54-55.) 
After the summer retake. 48% of ninth graders still had not passed at least one EOC exam 
at the initial phase-in standard and were not on track to graduate. (Ex. 6324. Moak Supp. 
Report One. at 5.) 
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FOF 881. Perfonnance on STA AR remained unacceptably low in 2013. Only about one-quarter of 
students reached the Level II final standard on Algebra I and English I Writing. just over 
one-third reached this level on World Geography. and only about one-half of students 
reached this level on English I Reading and Biology. (Ex. 5714 at pgs. 30-34 of PDF.) 

FOF 882. In light of the findings above and in Parts l.B. I to l.C.6. this Court finds that Aransas 
County ISO lacks sufficient funds to provide a general diffusion of knowledge to its 
students at its current $1.04 M&O tax rate or at the statutory maximum of $1.17. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

v. Abernathy ISD 

FOF 883. Abernathy ISO is located eighteen miles north of Lubbock. (Ex. 561 3. Youngblood 
Dep., at 8.) Abernathy ISL> became a Chapter 41 district in 2009. (Id. at 7-8; Ex. 11323 
{2012 spreadsheet).) 

FOF 884. There are three campuses in Abernathy ISO - one elementary school. one middle school. 
and one high school. (Ex. 5613, Youngblood Oep .. at 9.) 

FOF 885. Abernathy ISO educates approximately 750 students. (Id.) About 60% of Abernathy 
ISD's students are economically disadvantaged, 57% are Hispanic. and 40% are at-risk. 
(id. at 9-10.) The percentage of economically disadvantaged and Hispanic students in 
Abernathy ISO has increased over time. (Id. at IO; Ex. 5669 al 18.) 

FOF 886. Adjusted for inflation, Abernathy ISD' s budgeted operating fund revenues per ADA 
dropped from $9.704 in 2010-11 to $9.216 in 2011-12, which represents about a 5% 
decrease. (Ex. 877.) Its inflation-adjusted budgeted operating fund revenues per WADA 
fell from $6.161 in 20 I 0-11 to $5.894 in 2011-12. which represents a 4.3% reduction. 
{Ex. 5613, Youngblood Dep., at 41-42 (referencing Ex. 877).) The decrease in funding is 
even greater when operating fund revenues are considered together with other federal. 
state, and local grants. (Ex. 5613, Youngblood Dep .. at 43 (referencing Ex. 878).) 

FOF 887. Abernathy ISO responded to the State' s 2011 budget cuts by. among other things. (I) 
reducing its full-day pre-K program to a half-day program, (2) cutting about $400.000 in 
capital outlay expenses. (3) not replacing an elementary teacher and a fine arts teacher. 
and (4) cutting central administration. (Ex. 5613. Youngblood Dep .. at 23. 54-55.) 

FOF 888. Abernathy ISD's superintendent, Mr. Youngblood, testified that if Abernathy ISO were 
forced to make additional cuts, it would be required to cut staff and elementary teachers. 
which would impair the district ' s ability to prepare students for middle school and high 
school. (Id. at 55-56.) 

FOF 889. Abernathy ISO staffs its schools and central office leanly. One employee of Abernathy 
ISO serves as the curriculum director. district testing coordinator. and head of the GT 
program. ESL program. dual college credit program, and high school summer school 
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program. (Id. al 15- 16 (referencing Ex. 871 ).) Another individual currently functions as 
secretary to the superintendent, federal programs clerk, and PEIMS coordinator. (Ex. 
5613, Youngblood Dep., at 14.) When this individual planned to retire at the end of 
2012. the district planned to spread her duties among current employees. instead of hiring 
a new employee to fulfill her responsibilities. (Id. at 14-15.) Abernathy ISD's 
elementary school assistant principal also serves as the cafeteria manager, custodian 
supervisor. and federal programs coordinator. (Id. at 21.) 

FOF 890. Abernathy ISO pays its teachers only $2.000 above the state minimum salary. (Id. at 19.) 
This salary is significantly lower than the salary paid in nearby Lubbock and is on target 
with the salaries paid by other districts of similar size to Abernathy ISO. (Id.) 

FOF 891. Potential uses of additional funding, according to Mr. Youngblood, include reinstating 
the districfs full-day pre-K program, which primarily serves low socioeconomic, special 
education. ELL. and migrant students; and hiring a math specialist at the middle school. 
which recently failed to meet A YP based on its math scores. (Id. at 23, 56-57.) 

FOF 892. In the Fall of2005, Abernathy ISO passed a TRE to rate its M&O tax rate to $1.17. (Id. 
at I 0-11.) When the voters of Abernathy ISO approved the TRE. the district was nor yet 
paying recapture. (Id. at 12.) In 2012-13, approximately one-third of Abernathy 1so·s 
tax revenue from $1.04 to $1 . 17 will be recaptured by the State. (Id.) 

FOF 893. After the budget cuts. the district attempted to balance its budget in a way that would not 
require it to use the full $1.17 of taxation. but it was unable to do so. (Id. at 12-13 .) 

FOF 894. After the first administration of STAAR, 47% of Abernathy IS D's ninth graders failed Lo 

meet the Level II phase-in standard on at le::ast one EOC exam. (Ex. 6324. Moak Supp. 
Report One, at 12.) At the Level II final recommended standard. only 22% of students 
passed World Geography and 41 % passed English I Writing and Biology. (Ex. 881 at 
12-13. 15-16.) Only 4% of students met tht: Level Ill standard for Biology. 6% did so on 
English I Writing. and no students met the standard on World Geography. (Id. at 4, 8. 
I 0.) A tier the summer retake, 44% of ninth graders still had not passed at least one EOC 
exam at the initial phase-in level and were not on track to graduate. (Ex. 6324. Moak 
Supp. Report One. at 12.) 

FOF 895. Abernathy ISO students continued to struggle on the STAAR exams in 2013. The 
percentage of students reaching the Level 11 final standard on English I Writing dropped 
by a remarkable twenty-two percentage points from Spring 2012 to Spring 2013 (with 
only 19% of students reaching this level in Spring 2013 compared to 41 % percent during 
the previous year). (Compare Ex. 881 at pg. 15 of PDF with Ex. 5713 at pg. 32 of PDF.) 
The percentage of studt!nts reaching the Level 11 final standard dropped by twelve 
percentage points on English I Reading during this time period. (Compare Ex. 881 at pg. 
14 of PDF with Ex. 5713 at pg. 31 of PDF.) 

FOF 896. In light of the findings above and in Parts J.B. I to I .C.6, this Court finds that Abernathy 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
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The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

vi. Frisco ISD 

FOF 897. Frisco ISD is a chapter 41 district located in a northern suburb of Dallas. (Ex. I 1323 
(2012 spreadsheet); RR4 I :60-61.) 

FOF 898. Over the past twenty years. Frisco ISD has been the fastest growing school district in the 
nation on a percentage basis. (RR4 I :61-62.) Frisco ISD 's ADA and WADA have nearly 
douhled from 2006-07 to 2012-13. (Ex. 5617. Reedy Dep .. at 21 (referencing Ex. 332).) 
In 20 I 1-12. Frisco ISD served more than 40,000 students. (RR4 I :61 at 51 (referencing 
Ex. 323 at I).) Frisco ISD's enrollment increased by nearly 3.000 students in 20 12- 13. 
(Id. at 52.) 

FOF 899. About 9% of Frisco ISD's students are special education students. (Ex. 5617, Reedy 
Dep., at I 0 (referencing Ex. 323 at I ).) Frisco ISO serves students who speak fifty-nine 
different languages. (RR4 I :61 at SI (referencing Ex. 323 at I).) 

FOF 900. Frisco ISD"s revenues have not kept pace with its rapid growth. The district's budgeted 
operating fund revenues per ADA decreased from $8.120 in 2010-11 to $7.708 in 2011-
12 and $7.856 in 2012-13. (Ex. 5617. Reedy Dep .. at 22 (referencing Ex. 333).) During 
these same years. Frisco ISD"s budgeted operating fund revenues per WADA decreased 
from $7.048 to $6.682 and $6.742. respect ively. (Ex. 5617, Reedy Dep .. at 22-23 
(referencing Ex. 333).) 

FOF 901. Adjusted for inflation. Frisco ISD 's budgeted operating fund revenues per ADA and per 
WADA decreased slightly from 2006-07 to 20 I 0-11. (Ex. 5617. Reedy Dep., at 26 
(referencing Ex. 335).) Thereafter, its inflation-adjusted. budgeted operating fund 
revenues per ADA dropped from $7.507 in 20 I 0-11. to $6.908 in 20 I 1-12, to $6.90 I in 
2012-13. (Ex. 5617. Reedy Dep .. al 26-27 (referencing Ex. 335).) The inflation-adjusted 
budgeted operating fund revenues per WADA dropped from $6.516 in 20 I 0-11. to 
$5.988 in 2011-12, and finally to $5,923 in 2012-13. (Ex. 5617. Reedy Dep., at 26-27 
(referencing Ex. 335).) 

FOF 902. Frisco ISD's budgeted operating fund revenues. together with revenues from federal. 
state, and local grants. were lower on a per-WADA basis in 2011-12 and 2012-13 than in 
any of the preceding five years. (Ex. 5617. Reedy Dep .. at 24 (referencing Ex. 334).) On 
a per-ADA hasis, the same category of funds was lower in 2011-12 and 2012-1 3 than in 
any year since 2007-08. (Ex. 334.) 

FOF 903. In 2011-12, Frisco ISO received approximately $14 million less in funding than it would 
have under previous law. (Ex. 5617. Reedy Dt:p .. al 27-28 (referencing Ex. 336).) In 
20 12- 13. Frisco ISO received $17.4 million less than it would have under previous law. 
(Ex. 5617. Reedy Dep .. at 28-29 (referencing Ex. 336).) 
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FOF 904. In 2011-12. Frisco ISD reduced its budgeted expenditures by approximately $6 million 
by not hiring new personnel that it normally would have hired based on student growth. 
(Ex. 5617. Reedy Dep., at 34.) The district ordinarily would have added about 200 
teachers to keep up with student growth, but it only added sixty to eighty new teachers. 
(Id. at 32-33.) As a result, class sizes have increased. (Id. at 34. 37-39. 40-42.) 

FOF 905. From 2010-11 to 2011-12, Frisco ISD's average class size for kindergarten to fourth 
grade increased by I. I students. middle school class sizes increased by 0.5 students, and 
high school class sizes increased an average of almost five students. (Id. at 37-38 
(referencing Ex. 339).) Frisco ISO requested class size waivers for 110 classrooms in 
2011-12. (Ex. 5617. Reedy Dep .. at 40-41 (referencing Ex. 340).) The district's 
superintendent, Dr. Richard Reedy. testified that Frisco ISO had no real choice but to 
increase class sizes and seek class size waivers. (Ex. 5617, Reedy Dep .. at 39. 41.) The 
district sought its class size waivers as a result of financial hardship. (Id. at 41 
(referencing Ex. 340).) 

FOF 906. In addition to the personnel costs of $6 million that caused the district to increase class 
sizes. Frisco ISD reduced its budget by another $8 million in 2011-12 by. among other 
things ( 1) reducing enhancement funds for after-school tutoring and related costs by 50%, 
(2) reducing the per pupil allotment for materials and supplies, (3) suspending the 
purchase of new library books. (4) suspending the use of substitutes for absences due to 
school business, (5) reducing custodial contracted services. (6) initiating triple routing for 
buses. and (7) suspending its 401 (a) matching recruiting/retention incentive plan. (Ex. 
5617. Reedy Dep .. at 29-30 (referencing Ex. 337).) Dr. Reedy testified that these cuts 
will detrimentally affect the operations of Frisco ISO. (Ex. 5617, Reedy Oep., at 31.) 

FOF 907. Frisco ISO also froze salaries for teachers and other personnel in 20 I 1-12. (Id. at 33.) 
The district pays its teachers mid-range salaries in comparison to other school districts in 
the Dallas/Fort Worth area. (Id. at 48-49.) Dr. Reedy testified that Frisco ISO must pay 
the salaries that it currently pays to remain competitive in the region . (id. at 49.) 

FOF 908. Frisco ISO raised its M&O tax rate from $1.00 to $1.04 for the 2012-13 year. (Id. at I I.) 

Despite raising its tax rate. Frisco ISD's total operating fund budget increased only 6.7% 
from the previous year, while its student population increased 7.3%. (Ex. 5617, Reedy 
Dep .. at 45 (referem:ing Ex. 336).) 

FOF 909. Each penny of tax effort above $1.04 would be subject to recapture at a rate of 
approximately 10%. (Ex. 5617. Reedy Dep .. at 50.) Dr. Reedy testified that it would be 
"difficult·· and a "tough sell'' to get voters to approve an increase in M&O taxes abovt: 
$1.04. especially considering that the additional pennies of taxation would be subject to 
recapture. (id. at 50-53.) 

FOF 910. Frisco ISO receives a substantial portion of its funding in the fonn of ASATR. (Id. at 
54.) If the State reduces or eliminates ASA TR and no additional funding is offered in its 
place, Frisco ISO will have no way to compensate for the loss of funding. (Id. at 54-55.) 
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FOF 91 1. Frisco ISD' s revenues per student have decreased at the same time the State introduced 
the STAAR EOC accountability standard. (Id. at 55.) 

FOF 912. After the first administration of the ST AAR exam. approximately oni::-fourth of Frisco 
I so· s ninth graders failed to meet the Level II phase-in standard on at least one EOC 
exam. (Ex. 6324, Moak Supp. Report One, at 8.) Only 63% of students met the Level II 
final standard for English I Writing. (Ex. 5151 at 26.) Only 17% of students met the 
Level Ill English I Reading standard and 6% met the English I Writing standard. (Id. at 
9. 13.) 

FOF 913. Student performance did not improve significantly on ST AAR from 2012 to 2013. and 
performance remained low. (Compare Ex. 5151 with Ex. 5716.) 

FOF 914. Frisco ISO"s passing rates on the STAAR EOC exam at the Level II final standard are 
considerably lower than the district's passage rates have historically been on the TAKS 
exam. (Ex. 5617, Reedy Dep .. at 59-60.) 

FOF 915. Frisco ISD"s unique challenges include its rapid rate of growth over the past twenty 
years. which has created particular challenges in educating students. (Id. at 13-14; see 
supra FOF 898.) One challenge involves providing sufficient facilities and programs to 
the growing student population. (Ex. 5617, Reedy Dep .. at 13-14.) In addition. students 
who move into Frisco !SD from outside Texas are unfamiliar with the State's 
standardized tests and require remediation efforts to be successful. (Id. at 14.) Frisco 
ISD's rapidly growing student population has required the district to hire a large number 
of first-year teachers. (Id. at 14-15.) Providing professional development to each of the 
new teachers is a significant challenge. (Id.) Frisco ISD must now help its fast-growing 
student body to meet the new demands set out by the state with less funding than it has 
had in the past. 

FOF 916. In light of the findings above and in Parts LB. I to l.C.6. this Court finds that Frisco ISO 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

c. TTSFC Plaintiff focus districts 

i. Alief ISO 

FOF 917. Alief ISD is a property-poor Chapter 42 district located in the western portion of Harris 
County. Alief ISO currently educates about 46,000 students on forty-nine campuses. 
(RR8:94; Ex. 11323: Ex. 3205, Chambers Dep .. at 1 I 0.) 

FOF 918. Eighty-three percent of Alicrs students are economically disadvantaged. A little over 
36% of the students are ELL. The district is 50% Hispanic and 32% African American. 
There is about 40% mobility within the student body in a year. In 2011-12 the student 
body spoke eighty-two languages as their primary language. The district has a large 
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number of Burmese refugee students who. in addition to learning English, must learn 
cultural skills. Alief ISO has changed in the last twenty years from a suburban district to 
an urban district with a highly mobile population. (RR8:94-96.) 

FOF 919. In 2010-11. Alief ISD received a .. gold circle .. recognition from the Comptroller for 
trnnsparency. effectiveness, and efficiency. (RR8:96.) 

FOF 920. Alief was forced to make $22 million in budget cuts because of the Legislature's failure 
to fund the public school system to previous levels in 2011. They achieved these cuts by 
eliminating 100 teachers including "'response to intervention·· teachers. Alief also 
eliminated sixty paraprofessionals, made across-the-board cuts to instructional materials 
and supplies, and cut technology expenditures. The budget cuts forced Alief to raise its 
class sizes in pre-K and only offer a half-day program. Alief also increased class size in 
grades five through twelve. (RR8: 121-28.) 

FOF 921. A lief ISD's superintendent testified that if A lief had additional funds, his priorities would 
include a full-day pre-K, more and more meaningful career work force development. and 
more teachers to reduce class sizes. (RR8: 131-32.) 

FOF 922. A lief ISD"s M&O tax rate is $1.125. If the district held a TRE to raise its tax rate to the 
maximum $1.17. that would only raise $4.5 million. There is nothing Alief ISD can do to 
make up for the Legislature ·s failure to fully fund education. (Ex. 3229 at I ; RR8: 112. 
121. 129.) 

ror 923. After the first administration of the STAAR exam. 59% of Alief ISD"s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Report One, at 13.) Scores were particularly low on the Algebra. Biology, English 
I Writing. and World Geography EOCs. At the Level II final standard. only 33% of 
students passed Algebra. only 37% passed Biology. only 27% passed English I Writing. 
and only 34% passed World Geography. (Id.) At Level Ill. only 10% of students passed 
Algebra. 5% passed Biology, 6% passed English I Reading. 1% passed English I Writing, 
and 8% passed World Geography. (Ex. 439 at I.) After the summer retake. 53% of ninth 
graders - which represents 1599 students - still had not passed at least one EOC exam 
and were not on track to graduate. (Ex. 6324. Moak Supp. Report One. at 13.) 

FOF 924. Over 900 ninth graders in A lief ISO had to retake one of the end of course exams after 
the Spring administration in 2012. The district has students who are in sophomore level 
courses who must still pass freshman tests. There has to be a cumulative score to 
graduate which means those ninth graders are already off track to graduate. This failure 
rate puts more pressure on Alief ISD 's resources because it requires Alief ISO to offer 
remediation classes while still offering the regular curriculum. (RR8: 117-20.) 

FOF 925. Alier ISO's student performance did not show the necessary improvement in the second 
year of the STAAR-EOC exams. In Spring of 2013. 3,087 (55.4%) of Alief ISD"s 9th 
and I 0th graders failed at least one of the STAAR-EOC exams at the lower phase-in I 
standard required for graduation under HB5. (Ex. 6548 at 5.) One-thousand six-hundred 
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and sixty-six students failed multiple tests. (Id.) Only 19.6% of Alicfs 9th and 10th 
graders achieved the final level II standard on all graduation exams. (Ex. 6547 at 3.) 

FOF 926. In 2008, according to the State's AEIS Report. 44% of Aliers students were college 
ready in Math. 48% were college ready in English Language Arts, and 32% were college 
ready in both subjects. In 2009, 53% of Alief s students were college ready in Math. 
59% were college ready in English Language Arts, and 40% were college ready in both 
subjects. In 20 I 0. 6 I% of A liefs students were college ready in Math. 56% were college 
ready in English Language Arts. and 43% were college ready in both subjects. (Ex. 451: 
Ex. 458.) 

FOF 927. Because of a lack of funding. Alief cannot offer all the courses for the distinguished 
i;urriculum. or offer innovative programs. (Ex. 3205, Chambers Dep .. at 57.) 

FOF 928. During 20 I 0-11 and 2011-12. A lief studied how students who participated in co­
curricular and extra-curricular activities performed on TAKS tests. Those students that 
participated did three percentage points to seven percentage points bener than those who 
did not. The graduation rate for these students was also several percentage points higher 
than those who did not participate. These programs keep children in school and keep 
them engaged in school. A lief ISD spends about I% of its budget on extra-curricular and 
co-curricular activities. (RR8: 137-39.) 

FOF 929. In light of the findings above and in Parts l.B. I to l.C.6. this Court finds that Alief ISO 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

ii. Lubbock ISD 

FOF 930. Lubbock ISD is a property-poor Chapter 42 district in the panhandle of west Texas. 
Lubbock ISD educates 29.000 students on fifty-two campust:s. (Ex. 3198. Garza Dep .. at 
I 0; Ex. 11323.) 

FOF 931. Sixty-five percent of Lubbock ISD's students live in poverty. 55% are Hispanic. 13% arc 
African American. and I 2% are special education students. (Ex. 3198. Garza Dep .. at 
10.) 

FOF 932. Lubbock ISD" s budget for 2012-13 is $186 million. only slightly higher than its 2007-08 
budget of$ I 85 mi II ion. despite the fact that in that timeframe it grew by 800 students and 
state standards became more rigorous. (Id. at 53.) 

FOF 933. As a result of the State's budget cuts. Lubbock ISO closed or consolidated eleven schools 
in the last three years. The district eliminated eighty-five positions in its central office, 
fourteen of which were in core curriculum areas. Lubbock's superintendent, Karen 
Garza, testified that every one of these people provided meaningful resources to students 
and losing them decreased Lubbock's ability to educate its students. Additionally. 
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Lubbock ISD eliminated 424 campus positions. 189 of which were classroom teachers. 
The majority of the other positions were classroom aide positions. (Id. at 39. 41-44.) 

FOF 934. Because of budget cuts Lubbock ISD asked for forty-seven class size waivers in 2010-11 
and twenty-one waivers in 2011- 12. Some of Lubbock ISD"s kindergarten thro ugh 
fou rth grade classes have twenty-fi ve students in them. t:lementary grades above grade 
fou r ro utine ly have twenty-five students in them while the goal for middle school and 
high school classes is twenty-seven students. (Id. at 46-47.) 

FOF 935. Lubbock ISD"s superintendent testified that if Lubbock ISO had an additional $3,000 per 
WADA it would expand its career technology programs to include pathways in logistics 
and healthcare. which would lead to jobs in the area, and ensure that more of its students 
arc in advanced programming and dual credit courses. Additionally. Lubbock ISO would 
lower its class sizes. and make teacher salaries more competitive to attract quality 
teachers. It would provide more interventions and classroom support for students having 
difficulty learn ing. (id. at 77-79.) 

FOF 936. Lubbock 1so·s M&O tax rate is $ 1.04. The district has not pursued a TRE because of 
the poverty of its population. (Id. at 29-30.) The success of a TRE is doubtful because 
its vott:rs are aware that even if Lubbock ISO taxed at $1.17. it could not raise what its 
neighbors. Friendship ISO and Lubbock-Cooper ISO. raise at $1.04. (Id. at 29-32.) 

FOF 937. After the fi rst administration of the STAAR exam, 56% of Lubbock IS D' s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Repurl One, at 17.) Scores wen: particularly low on the Algebrd, Biology. English 
I Writing. and World Geography EOCs. At the Level II final standard. only 26% of 
students passed Algebra. only 35% passed Biology. only 33% passed English I Writing. 
and only 38% passed World Geography. (Ex. 439 at I.) At Level Ill. only 12% of 
students passed Algebra. 7% passed Biology. I 0% passed English I Reading. 3% passed 
English I Writing, and 14% passed World Geography. (Id. at I.) After the summer 
retake. 47% of ninth graders - which represents 952 students - still had not passed at 
least one EOC exam and were not on track to graduate. (Ex. 6324. Moak Supp. Report 
One, at 17.) 

FOF 938. Lubbock's ISD's student performance did not show the necessary improvement in the 
second year of the ST AAR-EOC exams. In Spring of 2013. 200 I (53.9%) of Lubbock 
ISD"s 9th and 10th graders failed at least one of the STAAR-EOC exams at the lower 
phase-in I standard required for graduation under HBS. (Ex. 6548 at 5.) One-thousand 
one-hundred and e ighty-one students failed multiple tests. (Id.) Only 20.6% of 
Lubbock· s 9th and I 0th graders a<.:hieve<l the final level II standard on all graduation 
exams. (Ex . 6547 at 3.) 

FOF 939. In 2008. according to the State's AEIS Report. 54% of Lubbock"s students were college 
ready in Math. 58% were college ready in English Language Arts, and 41 % were college 
ready in both subjects. In 2009. 55% of Lubbock's students were college ready in Math. 
59% were college ready in English Language Arts. and 43% were college ready in both 
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subjects. In 2010. 58% of Lubbock·s students were college ready in Math. 59% were 
college ready in English Language Arts. and 45% were college ready in both subjects. 
(Ex. 94: Ex. I 0 I.) 

FOF 940. In the Fall of 2009. Lubbock ISO commissioned a comprehensive facilities study of 
every building in the district. The study found that Lubbock ISO had over $150 million 
of infrastructure needs in terms of capital improvements and deferred maintenance. 
Lubbock. after a bond election in 2010. was able to address $44.5 million of those needs. 
but has over $I 00 million of unmet needs. This district lacks the funding to deal with 
these problems. (Ex. 3198. Gar.ta IJep .• at 32-33.) 

FOF 941. Lubbock ISO has to compete with districts that have up-to-date technology and. in many 
cases. one-on-one technology. Lubbock ISO cannot afford one-on-one technology and 
does not have the money to keep its computers in its labs updated. Computers are 
important to allow teachers to differentiate learning based upon individual student needs. 
Lubbock ISD students are unable to compete with students from other districts because of 
the inadequacy of Lubbock"s technology. (Id. at 36-38.) 

FOF 942. Lubbock ISD offers career tech programs. but it needs to expand those programs to 
include pathways in logistics. health careers. and pre-engineering. Lubbock ISO does not 
have sufficient funds to meet these needs. (Id. at 59-62.) 

FOF 943. In light of the findings above and in Parts J.B. I to J.C.6. this Court finds that Lubbock 
ISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

iii. Pflugerville ISD 

FOF 944. Pflugerville ISD is a property-poor Chapter 42 district located in Central Texas. northeast 
of Austin. Pflugerville ISD serves over 21.000 students. (RR24: 186: Ex. 11323: Ex. 
3238: Ex. 3204. Dupre Dep .. at 13.) 

FOF 945. About 52% of the students at Pflugerville ISD are eligible for the federal free and 
reduced lunch program. Forty-three percent of the students are Hispanic. of which 18% 
are ELI.. Pflugerville 1so·s student population is 20% African American and 10% 
Asian. Students at Pflugerville ISD speak over sixty-five ditlerent languages. The 
student population has changed dramatically in the last twenty years. (Ex. 3238: 
RR24: 186. 189.) 

FOF 946. Pflugerville ISD has been cutting its budget since 2007 because of the inadequacy of state 
funding. After the budget cuts of the 82nd Legislature. Pflugerville ISD had to cut an 
additional $8.5 million from its budget. It eliminated twenty-five high school teachers 
and twenty-five middle school teachers. It cut twenty-two positions from its 
administration and support staff. As a result of these staff reductions. Pflugerville ISD 
increased its class sizes. At the middle school level, Pflugerville ISD had to reduce its 
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school day from seven periods to six periods and end school one hour earlier. 
Pflugerville ISO was also forced to cut its transportation budget. (RR24: 190-95.) 

FOF 947. Because of the lack of funding in 2011-12, Pflugerville ISO cut instructional technology 
support. The primary responsibility of this type of support was to work with teachers in 
classrooms to ensure that they were incorporating technology based tools in the delivery 
of instruction . (RR24:201-02 .) 

FOF 948. Pflugerville ISD's M&O tax rate is $1.04. IL would have a difficult time raising that rate 
because of poverty in the district. the rates in neighboring districts and pressure from the 
business community to keep rates low to attract business. (Ex. 3238: RR24: 196-97: Ex . 
3204, Dupre Dep .. at 46-47.) 

FOF 949. Pflugerville ISO's I&S rate is 44 cents. Its last bond election was in 2007. With that 
money the district built a middle school and several elementary schools. It also upgraded 
technology. replaced HVAC systems. and fixed roofs. The new buildings were necessary 
because of growth and some of them opened at capacity. Pflugerville has deferred 
maintenance on HVAC systems and has leaking roofs. Because of growth it will have 
another bond e lection in 2013. (Ex. 3204. Dupre Dep., at 48-51.) 

FOF 950. After the first administration of the STAAR exam. 48% of Pflugerville 1so·s ninth 
graders failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 
6324. Moak Supp. Report One. at 22.) At Level I II. only 21 % of students passed 
Algebra. 9% passed Biology. 12% passed English I Reading. 5% passed English I 
Writing. and 17% passed World Geography. (Ex. 3204 at I.) After the summer retake. 
36% of ninth graders - which represents 60 I students - still had not passed at least one 
EOC exam and were not on track to graduate. (Ex. 6324. Moak Supp. Report One. at 
22.) 

FOF 951. Approximately 800 students failed one or more EOC exams in the Spring of 2012 
requiring Pflugerville ISO to find roughly $800.000 in its budget for remediation which 
substantially changed its usual summer school program. (RR24: 198-99.) 

FOF 952. Pflugerville ISD 's student performance did not show the m:cessary improvement in the 
second year of the STAA R-EOC exams. 1 n Spring of 2013, 1.503 ( 46.4%) of 
Pflugerville ISO's 9th and I 0th graders failed at least one of the STAAR-EOC exams at 
the lower phase-in I standard required for graduation under HB5. (Ex. 6548 at 7.) Eight­
hundred and twenty-nine students failed multiple tests. (Id.) Only 26.3% of 
Ptlugerville"s 9th and 10th graders achieved the final level II standard on all graduation 
exams. (Ex. 6547 at 5.) 

FOF 953. In 2008. according to the State's AEIS Report. 66% of Pflugerville·s students were 
college ready in Math. 66% were college ready in English Language Arts. and 51 % were 
college ready in both subjects. In 2009. 64% of Ptlugerville"s students were college ready 
in Math. 58% were college ready in English Language Arts. and 47% were college ready 
in both subjects. In 20 I 0. 69% of Ptlugervi lie· s students were college ready in Math. 
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67% were college ready in English Language Arts. and 55% were college ready in both 
subjects. (Ex. 3238 at 2.) 

FOF 954. The shortening of the middle school day in Pflugerville ISO meant the elimination of the 
period used by teachers for meeting and wllaborating and discussing trends in student 
performance and behaviors to decide on appropriate interventions. (RR24: 192: Ex. 3204, 
Dupre Dep .. at 17.) 

FOF 955. Reducing the number of class periods in Pflugerville ISO impacted students who needed 
to be in full-time intervention classes because those students did not get to participate in 
any elective classes or activities. (RR24: 192-93.) 

FOF 956. Pflugerville ISO is a growing district having added nine campuses in the last ten years. 
Beyond the need for facilities. this growth is challenging because it requires more 
teachers and more materials and supplies. (RR24: 186, 189.) 

FOF 957. In light of the findings above and in Parts LB. I to l.C.6, this Court finds that Pflugerville 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also Jacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

iv. Los Fresnos ISO 

tOF 958. Los Fresnos ISO is a property-poor Chapter 42 district located in Cameron County about 
twenty miles north of the Mexican border. Los Fresnos ISO educates 9.502 students. 
(RR24:112-1 3; Ex. 11323; F.x. 3237 at I.) 

FOF 959. Seventy-seven percent of Los Fresnos 1so·s student population is economically 
disadvantaged ranging from the stark poverty of La Colonias to those just at the poverty 
level. Ninety-six percent of the student population is Hispanic. of which 22% are ELL. 
(RR24: 113. 124.) 

FOF 960. When the 82nd Legislature failed to fully fund the public school system Los Fresnos lost 
$6.000.000 over the biennium. Included in that loss was grant money for pre-K. the 
Student Success Initiative, and the pilot program to reduce the number of dropouts. (Ex. 
3207. Salazar Dep .. at 57.) 

FOF 961. I .os Fresnos ISD hac; been in a continuous state of budget cutting since 2008 because of 
low target revenue funding. The district put in a hiring freeze and cut staff through 
attrition. The district cut pre-K to half day; cut LVN's and reduced the number of 
counselors: and cut teacher aides and replaced the certified teachers in their computer 
labs with aides. The district also cut clerical staff. (RR24: 117. 131-36.) 

FOF 962. Los Fresnos ISO 's M&O tax rate is $1.17. (RR24: 138.) 

FOF 963. After the first administration of the STAAR exam. 57% of Los Fresnos ISD's ninth 
graders failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 
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6324. Moak Supp. Report One. at 7.) Scores were particularly low on the Biology. 
English I Writing, and World Geography EOCs. At the Level II tinal standard, only 36% 
passed Biology. only 33% passed English I Writing, and only 34% passed World 
Geography. (Ex. 3207 at I.) At Level Ill. only 28% of students passed Algebra. 7% 
passed Biology, 7% passed English I Reading. 2% passed English I Writing, and 7% 
passed World Geography. (Id. at I.) After the summer retake. 52% of ninth graders -
which represents 364 students - still had not passed at least one EOC exam and were not 
on track to graduate. (Ex. 6324. Moak Supp. Report One, at 7.) 

FOF 964. Los Fresnos ISD's student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of2013. 660 (48.4%) of Los rresnos 
ISD' s 9th and 10th graders failed at least one of the STAAR-EOC exams at the lower 
phase-in I standard required for graduation under HB5. (Ex. 6548 at 9.) Three-hundred 
and seventy-nine students failed multiple tests. (Id.) Only 25.8% of Los Fresnos 9th and 
10th graders achieved the final level II standard on all graduation exams. (Ex. 6547 at 7.) 

FOF 965. In 2008. according to the State's AEIS Report. 61% of Los Fresnos· students were 
college ready in Math. 41 % were college ready in English Language Arts. and 36% were 
college ready in both subjects. In 2009. 58% of Los Fresnos' students were college ready 
in Math. 47% were college ready in English Language Arts. and 35% were college ready 
in both subjects. In 2010. 72% of Los Fresnos· students were college ready in Math. 
52% were college ready in English Language Arts. and 45% were collt:ge ready in both 
subjects. (Ex. I 025; Ex. I 0254.) 

FOF 966. Los Fresnos ISD does not have the funds necessary to keep up with their maintenance 
needs. Los Fresnos has facilities with roof and HVAC issues. for which the maintenance 
has to be deferred because of a lack of funding. (Ex. 3207. Salazar Dep .. at 52-53.) 

FOF 967. Counselors are important in schools. Aside from everything counselors do in other 
schools. the counselor5 in Los Fresnos have to help students through the emotional 
violence they have seen and experienced in Mexico. They cannot deal with academics 
without dealing with these issues. Students from economically disadvantaged homes 
need a lot of counseling to envision the possibility of college or career and to negotiate 
towards those goals. There is a shortage of counselors in Los Fresnos ISO because of a 
lack of funds. (RR24: 126-33.) 

FOF 968. Los Fresnos ISO utilized family engagement counselors funded by grants as part of its 
dropout recovery efforts at the high school level beginning in ninth grade. These 
counselors were liaisons with identified families. They developed a relationship with a 
family and understood its needs. Los rresnos ISD had this program for two years and 
saw excellent results. It had to be discontinued for lack of funding. (RR24: 127-29.) 

FOF 969. Los Fresnos ISO has a College and Career Technology Academy where dropouts can 
return to school without stigma. These students are exposed to classes at Texas State 
Technical College in I larlingen to build a bridge between high school and college. The 
first two years of this program were funded by TEA grants. which have been 
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FOF 970. 

ror 971. 

FOF 972. 

FOF 973. 

discontinued. Los Fresnos ISD is currently funding this program with its state 
Compensatory Education funds. which are insufficient for the program·s needs. The 
higher standards imposed by STAAR will increase the dropout rate exponentially. 
increasing the need for this program. (RR24: 129-3 1.) 

Los Fresnos ISO cannot afford the number of nurses they need for the ir schools. 
(RR24: 131-32.) 

Los fresnos ISD encompasses 540 square miles. The district has ninety-one buses. 
fifteen of which are older than eleven years old with 200.000 miles on them. and fifteen 
non-operational buses. (RR24: 124-25.) 

Los Fresnos ISD has some computer labs which can be used by twenty-five students at a 
time. This is not adequate computer technology to keep up with curriculum needs and 
experiences for functioning in today·s world. They do not have the funding to prov ide 
necessary technology or the infra-structure to support it. The population of students at 
Los Fresnos ISO does not have access to computers at home. (Ex. 3207. Salazar Dep .. at 
34-37.) 

In light of the findings above and in Parts LB. I to l.C.6. this Court finds that Los Fresnos 
ISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

v. Lufkin ISD 

FOF 974. Lufkin ISO is a property-poor Chapter 42 district in Angelina County about I 00 miles 
north of Houston . Lufkin ISD educates over 7.800 students. (Ex. 3199. R. Kn ight Dep .. 
at 9-10; Ex. 11323.) 

FOF 975. Seventy-five percent of Lufkin lSD's student population qualities for federal free and 
reduced lunches. Thirty percent of the students at Lufkin ISD are l lispanic and 30% are 
African American. There are 583 students in ESL and about 1,200 bilingual education 
students. (Ex .. 3199, R. Knight Dep .. at 9-10.) 

FOF 976. As a result o f the budget cuts. Lufkin ISD increased class size. reduced staff. eliminated 
or cut back programs like art, German, French and debate. Lufkin offered early 
resignation incentives for staff even though it resulted in the loss of years of valuable 
teaching experience. Lufkin ISD currently only hires novice teachers. Lutl<in ISD has 
also deferred maintenance including HY AC and roofing repairs. Lufkin ISO froze all 
salaries. Even with these budget cuts the district is running a budget deficit. (Id. at 14-
16. 2 1. 25 and 3 I . ) 

FOF 977. Lufkin ISD"s M&O tax rate is $1.04. (id. at 10.) 
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FOF 978. After the first administration of the STAAR exam, 56% of Lufkin ISD's ninth graders 
failed lo meet the Level 11 phase-in standard on at least one EOC exam. (Ex. 6324, Moak 
Supp. Report One, at 5.) Scores were particularly low on the English I Writing, and 
World Geography EOCs. Al lhe Level II final standard, only 32% passed Engl ish I 
Writing, and only 19% passed World Geography. (Ex. 110 at I.) At Level Ill. only 24% 
of students passed Algebra, 20% passed Bio logy. I 0% passed English I Reading. I% 
passed English I Writing. and 6% passed World Geography. (Id.) After the summer 
retake. 42% of ninth graders - which represents 226 students - still had not passed at 
least one EOC exam and were not on track to graduate. (Ex. 6324, Moak Supp. Report 
One. at 5.) 

FOF 979. Lufkin ISD' s student performance did not show the nel:essary improvement in the second 
year of the ST AAR-EOC exams. In Spring of 2013. 520 (50.6%) of Lufkin ISD's 9th 
and I 0th graders failed at least one of the ST AAR-EOC exams at the lower phase-in I 
standard required for graduation under HB5. (Ex. 6548 at 9.) Two-hundred and sixty­
seven students failed multiple tests. (Id.) Only 26.5% of Lufkin's 9th and I 0th graders 
achieved the fina l level II standard on all graduation exams. (Ex. 6547 at 7.) 

FOF 980. In 2008. according to the State's AEIS Report. 60% of Lufkin's students were college 
ready in Math, 55% were college ready in English Language Arts, and 43% were college 
ready in both subjects. In 2009, 60% of Lufkin's students were college ready in Math. 
56% were college ready in English Language Arts. and 45% were college ready in both 
subjects. In 2010, 62% of Lufkin 's students were college ready in Math. 58% were 
college ready in English Language Arts, and 50% were college ready in both subjects. 
(Ex. I 09: Ex. 111.) 

FOF 981 . In light of the findings above and in Parts 1.13. I to l.C.6, this Court finds that Lufkin ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

vi. Brownwood ISD 

FOF 982. Brownwood ISD is a property-poor Chapter 42 district located in the western part of the 
Hill Country. Brownwood !SD has an ADA of approximately 3.300 students. 
(RRl8:145: Ex. 11323.) 

FOF 983. Sixty-six percent of Brownwood ISD's student population is economically disadvantaged 
with one campus at a 90% level. (RR 18: 146-47: Ex. 3231.) 

FOF 984. Brownwood ISO began making budget cuts before the 82nd Legislature's failure to fully 
fund the public school system. For the 2010-11 and 2011-12 fiscal years it made 10% 
across the board budget cuts throughout the district. That meant eliminating teaching 
positions and administrative staff. The district also cut the number of teacher aides. The 
district deferred maintenance including delaying HVAC repairs. (Ex. 3209. Blincoe 
Dep., at 252.) 
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FOF 985. In order to keep some classes small at the high school. Brownwood ISD put up to forty 
students in its speech classes, its language classes and its health classes (which are not 
areas tested on the standardized tests.} The district did this to keep some of their other 
class sizes smaller. They had to make this choice because of limited resources. 
(RR 18: 198-99.) 

FOF 986. Brownwood ISD' s M&O tax rate is $1.04. (Ex. 323 1.) 

FOF 987. After the first administration of the STAAR exam, 64% of Brownwood ISD's ninth 
graders failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 
6324, Moak Supp. Report One, at 7.) Scores were particularly low on the Algebra. 
Biology. English I Reading, English I Writing, and World Geography EOCs. At the 
Level II final standard, only 24% of students passed Algebra. only 23% passed Biology. 
only 39% passed English I Reading. only 28% passed English I Writing. and only 23% 
passed World Geography. (Id.} At Level Ill, only 8% of students passed Algebra. 4% 
passed Biology, 4% passed English I Reading, 1% passed English I Writing, and 6% 
passed World Geography. (Ex. 1061 at I.) After the summer retake, 61% of ninth 
graders - which represents 159 students - still had not passed at least one EOC exam and 
were not on track to graduate. (Ex. 6324, Moak Supp. Report One. at 7.) 

FOF 988. Brownwood ISD's student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. 224 (50.8%) of Brownwood 
ISD's 9th and 10th graders failed at least one of the STAAR-EOC exams at the lower 
phase-in I standard required for graduation under HB5. (Ex. 6548 at 15.) One-hundred 
and forty-live students failed multiple tests. (Id. ) Only 16.6% of Brown wood's 9th and 
I 0th graders achieved the final level II standard on all graduation exams. (Ex. 6547 at 
13.) 

FOF 989. In 2008. according to the State's AEJS Report. 60% of Brownwood's students were 
college ready in Math. 47% were college ready in English Language Arts. and 34% were 
college ready in both subjects. In 2009, 70% of Brownwood's students were college 
ready in Math. 6 1 % were college ready in English Language Arts. and 51 % were college 
ready in both subjects. In 20 I 0, 75% of Brownwood's students were college ready in 
Math. 74% were college ready in English Language Arts, and 63% were college ready in 
both subjects. (Ex. 1047. 1048.) 

FOF 990. Brownwood ISD has been aggressive in providing technology to its students through 
grant programs. Brownwood ISD does not have sufficient funding to continue its 
investment in technology. (RR 18: 154-58.) 

FOF 991. Brownwood ISD needs career courses in digital media. digital art creation. and it needs to 
strengthen its auto technology. building trades and ag-sciencc courses. Brownwood ISD 
does not have sufficient funds to meet these needs. These career pathways would lead to 
jobs in the community . (RRl8:195-196.) 
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FOF 992. Only about 50% of the students from Brownwood ISO go on to a two year or four year 
college. and many of them have to take remedial classes as freshman. In 20 I 0 only about 
20% of the Brownwood students who took the SAT/ACT exams scored at or above 
criteria. (Ex. 3209, Rlincoe Dep .. al 241.) 

FOF 993. In I ight of the findings above and in Parts l.B. I to l.C.6. this Court finds that Brownwood 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

vii. Anton ISD 

FOF 994. Anton ISO is located twenty miles northwest of Lubbock. Anton currently educates 250 
students. (Ex. 3203. J. Knight Dep .. at I 0-1 I. 46-49.) 

1-"0F 995. Approximately 86% of Anton tso·s students qualify for the federal free and reduced 
lunch programs. (Id. at I I.) 

FOF 996. As a result of the State·s budget cuts. Anton's budget was cut by $130.000. Anton ISO 
cut five staff members and seven teachers, going from fifty-two to thirty-nine employees. 
merged maintenance an<l transportation. merged educational positions. and merged bus 
routes. It had to reduce their nurse to three days a week. It lost technology and their 
TAKS coordinator. It had to raise their class sizes and lost aides. Salaries have been 
frozen for two years. and the district already had the lowest salaries in their region. (Id. 
at I 5-21.) 

FOF 997. Anton ISD"s superintendent testified that if the district had $2.000 more per WADA the 
distrit:l could hire reading interventionists to assist its economically disadvantaged 
students and hire more aides to enable the district to have small group instruction. (Id. at 
54-55.) 

FOF 998. Anton ISD"s M&O tax rate is $1.17. (Id. at 11-12.) 

FOF 999. After the first administration of the STAAR exam. 47% of Anton ISD's ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Report One. at 14.) Scores were particularly low on the Algebra, Biology. English 
I Writing, and World Geography EOCs. At the Level II final standard. only 15% of 
students passed Algebra, only 17% passed Biology. only 38% passed English I Writing. 
and only 15% passed World Geography. (Ex. 7586 at I.) At Level 111. 0% of students 
passed Algebra, 0% passed Biology. 0% passed English I Reading, 0% passed English I 
Writing. and 0% passed World Geography. (Id.) After the summer retake. 20% of ninth 
graders - which represents three students - still had not passed at least one EOC exam 
and were not on track to graduate. (Ex. 6324. Moak Supp. Report One. at 14.) 

FOF I 000. Anton ISD"s student performance did not show the necessary improvement in the second 
year of the STAAR-EOC exams. In Spring of 2013. 20 (66.7%) of Anton ISD's 9th and 
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10th graders failed at least one of the STAAR-EOC exams at the lower phase-in I 
standard required for graduation under HB5. (Ex . 6548 at 43.) Nine students failed 
multiple tests. (Id.) Only 6.7% of Anton 's 9th and 10th graders achieved the final level 
11 standard on all graduation exams. (Ex. 654 7 at 41 .) 

FOF 1001. In 2008, according to the State's AEIS Report. 50% of Anton' s students were college 
ready in Math, 40% were college ready in English language Arts. and 25% were college 
ready in both subjects. In 2009. 38% of Anton's students were college ready in Math. 
54% were college ready in English Language Arts. and 31 % were college ready in both 
subjects. In 2010, 67% of Anton's students were college ready in Math, 67% were 
college ready in English Language Arts. and 42% were college ready in both subjects. 
(Ex. 237. 238.) 

FOF I 002. Anton I SD does not have the funds to offer its students the courses necessary for the 
Distinguished Curriculum degree. (Ex. 3203. Knight Dep .. at 46.) 

FOF 1003. The elementary campus in Anton ISO was built in the 1940s and is in disrepair and the 
classroom facilities are poor. In 2010-11, Anton ISD's elementary school was cited for 
safety issues because it had doors that would not shut. The elementary school in Anton 
JSD needs new flooring and asbestos removal. The high school was built in the 1970s 
and needs repairs. Anton ISD does not have the funds to make these repairs. (/d. at 40-
42.) 

FOF I 004. In light of the findings above and in Parts l.B. I to l.C.6, this Court finds that Anton ISO 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion lo raise its tax rates to provide local enrichment 
programs to its students. 

viii. Van ISD 

FOF I 005. Yan ISO is a property-poor Chapter 42 district located in east Texas about one hour east 
of Dallas. Van ISD educates approximately 2.300 students. (Ex. 320 I. Witte Dep., at 18: 
Ex. 11323.) 

FOF 1006. Seventeen percent of Van ISO ' s student population is Hispanic and 3% are African 
American. (Ex. 320 I, Witte Dep .. at 18.) 

FOF I 007. State funding to Van ISD decreased by $1.4 million in 2011-12. (Id.) 

FOF 1008. As a result of the State's budget cuts, Van ISD was forced to cut three administrative 
positions and 22% of the administrative staff. Superintendent Wine reduced his paid 
days by ten and reduced administrative staff paid days by six. All salaries were frozen. 
Van ISO also cut twenty-nine staff including twenty-two teachers. Van ISO increased 
class sizes and ended its full-day pre-K program. (Id. at 21-25.) 
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FOF I 009. The <.:uls that Van ISO was fo rced to make negatively affected its ability to give 
differentiated instruction in the classroom. (Id. at 24.) 

FOF 1010. Yan 1so·s superintendent testified that if the district had $2,000 more per WADA it 
would reduce the student to teacher ratio in all classes and particularly try to keep the 
student-teacher ratio at 15: I in pre-K to fourth grade. It would reinstitute full -day pre-K. 
and it would add aides on a ratio of one per classroom. The district would make salaries 
more competitive. The district would add the infrastructure for a broader use of 
technology. It would strengthen its career/technology program. (Id. at 39-42.) 

FOF 1011. Yan ISD"s M&O rate is $1.17. (Ex. 3006.) 

FOF I 012. Superintendent Witte testified that. because, since 2008, Van ISD taxed at the statutory 
maximum. it had no means to generalt= additional revenue in response to the State's 2011 
budget cuts. As a result, Van ISO had no choice but to reduce staff. raise class sizes. and 
cut pre-K to half-day programs. (Ex. 320 I, Witte Dep .. at 19-27.) 

FOF 101 3. After the first administration of the STAAR exam. 52% of Van ISD"s ninth graders failed 
to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak Supp. 
Report One. at 23.) Scores were particu larly low on the Algebra, Biology. English I 
Writing. and World Geography EOCs. At the Level II final standard. only 39% of 
students passed Algebra. only 3 1% passed Biology, only 35% passed English I Writing. 
and only 27% passed World Geography. (Ex . 194 at I.) At Level Ill. only 14% of 
students passed Algebra. 1% passed Biology. 8% passed Engli sh I Reading. 0% passed 
English I Writing, and 0% passed World Geography. (Id.) After the summer retake. 
41 % of ninth graders - which represents seventy-two students - still had not passed at 
least one EOC exam and were not on track to graduate. (F.x. 6324, Moak Supp. Report 
One, at 23.) 

FOF I 014. Yan ISD"s student performance did not show the necessary improvement in the second 
year of the STAAR-FOC exams. In Spring of 20 13. 169 (48%) of Van ISD"s 9th and 
10th graders failed at least one of the STAAR-EOC exams at the lower phase-in I 
standard required for graduation under HB5. (Ex. 6548 at 17.) Ninety-two students 
failed multiple tests. (Id.) Only 26.4% of Van's 9th and 10th graders achieved the final 
level II standard on a ll graduation exams. (Ex. 6547 at 15.) 

FOF I 015. In 2008. according lo the State's AEIS Report, 56% of Van's students were college ready 
in Math. 63% were college ready in English Language Arts, and 42% were college ready 
in both subjects. In 2009. 54% of Van·s students were college ready in Math. 65% were 
college ready in English Language Arts. and 40% were college ready in both subjects. In 
20 10, 72% of Van's students were college ready in Math. 74% were college ready in 
English Language Arts. and 62% were college ready in both subjects. (Ex. 165; Ex. 18 1; 
Ex. 195.) 
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FOF I 016. Because or a lack of funding. Van ISO cannot offer all of the courses set forth in the 
Education Code for the distinguished graduation program. It is unable to offer advanced 
courses for pre-AP or AP classes. (Ex. 3201, Witte Dep., at 51 and 58.) 

fOf 1017. In light of the findings above and in Parts 1.8. I to 1.C.6. this Court linds that Van ISO 
lacks sufficient funding to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
to its students. 

ix. Everman ISO 

FOF I 018. Everman !SD is a property-poor Chapter 42 district in the southwest corner of Tarrant 
County. Everman ISO educates 5.400 students. (RR5: 167-68: Ex. 11323.) 

FOF I 019. Since 2005. Everman 1so·s poverty rate has climbed from 60% to 88.5%. 51.6% percent 
of Everman ISD 's students are Hispanic and 40.5% are African-American. (Ex. 3541. 
Pfeifer Dep. (Vol. II), at 9.) 

FOF I 020. In 2005. Everman was in the lowest quartile of wealth and their revenue was frozen at a 
target revenue of $4.634. which necessitated budget cuts in 2005. The district cut 
teachers and paraprofessionals and increased class size; it deferred maintenance; it cut 
coaching stipends. reduced all employee sick leave by three days, and gave no raises. 
Everman ISO ended its optional homestead exemption. Everman ISO cut administrative 
positions, cut substitute days. and eliminated capital purchases. travel and conference 
fees. Everman ISO reduced its bus routes. It replaced registered nurses and librarians 
with paraprofessionals. (RR5: 168-69. 184-86: Ex.3202. Pfeiner Dep .• at 37-41.) 

FOF I 021. As a result of the 2011 budget cuts. Everman tso·s funding was cut by $2.1 million. The 
district was forced to declare financial exigency and terminated forty-one employees. 
obtained class size waivers and increased the class sizes in grades K through four to 
twenty-four to one. Class sizes in higher grades also went up. (RR 5: 184-86. Ex. 3202. 
Pfeifer Dep., at 37-42.) Everman lso·s class sizes are still large and were not able to be 
reduced as a result of the new appropriations by the 83rd Legislature. (Ex. 3541, Pfeifer 
Dep.(Vol.11).at 18.) 

FOF I 022. Everman ISD's superintendent testified that if the district had $3,000 more per student it 
would hire more teachers to get class sizes lower so that ELS students and economically 
disadvantaged students could get more individualized attention. It would enrich its 
curriculum including adding AP preparation classes and more AP classes. The district 
would make repairs to its roofs and its HVAC systems and make sure its buildings were 
safe. Everman ISO would wire its classrooms for technology and buy more computers. 
It would go to full-day pre-Kand add more summer school classes. (RR 6:33, Ex. 3202. 
Pfeifer Dep .. at 87-89.) 

FOF 1023. Everman ISO increased its M&O tax rate to $1.17 in 2012. and this additional tax effort 
did not make up for the $2.1 million shortfall in state funding. (Ex. 3202. Pfeiffer Dep .. 
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at 38-42. 46-48.) Everman ISD's M&O tax rate remains at $1.17 today. (Ex. 3541. 
Pfeifer Dep. (Vol. II). at 6.) 

FOF I 024. After the first administration of the ST AAR exam. 72% of Everman I SD' s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Report One, at 21.) Scores were partil;ularly low on the;: Algebra, Biology. English 
I Reading. English I Writing. and World Geography EOCs. At the Level II final 
standard. only 28% of students passed Algebra. only 19% passed Biology. only 27% 
passed English I Reading. only 19% passed English I Writing, and only 23% passed 
World Geography. (Ex. 3221. 3222 at I. ) At Level Ill. only 8% of students passed 
Algebra. 1% passed Biology, 3% passed English I Reading. 0% passed English I Writing. 
and 6% passed World Geography. (Ex. 322 I: Ex. 3222 at I.) After the summer retake. 
60% of ninth graders - which represents 2 17 students - sti ll had not passed at least one 
EOC exam and were not on track to graduate. (Ex. 6324. Moak Supp. Report One. at 
21.) 

FOF I 025. Three hundred and seven ninth graders at Everman took the EOC exams in 20 12 and 208 
of them had to attend summer school remediation classes. In order to fund the 
remediation, Everman ISD had to defer maintenance. (Ex. 3202. Pfoifer Dep .. at 81.) 

FOF I 026. Everman ISD's student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 20 13. 432 (65.6%) of Everman 
ISD's 9th and 10th graders failed at least one of the STAAR-EOC exams at the lower 
phase-in I standard required for graduation under HB5. (Ex. 6548 at 11.) Two-hundred 
and fifty-five students failed multiple tests. (Id.) Only 12.3% of Everman· s 9th and I 0th 
graders achieved the final level II standard on all graduation exams. (Ex. 6547 at 9.) 

FOF 1027. In 2008. according to the State's !\EIS Report. 42% of Everman·s students were college 
ready in Math, 47% were college ready in English Language Arts, and 30% were college 
ready in both subject-.. In 2009, 37% of Everman·s students were college ready in Math. 
39% were college ready in English Language Arts. and 20% were college ready in both 
subjects. In 2010, 56% of Evcrman's students were college ready in Math. 50% were 
college ready in English Language Arts. and 35% were college ready in both subjects. 
(Ex. 205; Ex. 206; Ex. 207.) 

FOF 1028. Everman ISO has insufficient facilities for full-day pre-K, although it is desperately 
needed. Everman ISO is a property-poor/fast growing district. Even if there were 
sufficient facilities, Everman does not have funds to hire and retain the necessary pre-K 
teachers. especially bilingual teachers. (RR5: 175-76.) 

FOF I 029. Everman ISD has grown by about I 00 students from the 2012-13 to the 20 I 4-15 school 
year and the overwhelming majority of the growth was in pre-kindergarten and 
kindergarten. (Ex. 3541. Pfoifer Dep. (Vol. 11). at 9.) 

FOF I 030. Everman ISD is intersected by 1-20 and 1-35. The district runs about forty buses which 
are essential to getting the district" s students to school. Many of Everman IS D's buses 
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arc old. some as old as twenty years old. The cost to maintain them is high. but Everman 
ISD does not have the funds to replace them. Everman ISD tried to outsource its 
transportation needs. but four contractors refused to bid because of the age of Everman 
ISD's fleet. (RR5:167-68. 221-23.) 

FOF I 031. In Everman ISD, the oldest operating campus is Hommel Elementary. which is over­
crowded. It does not have a sufficient number of restrooms, and the cafeteria is 
insufficient for the number of students. It is estimated that it would take $13 million to 
rehabilitate Hommel Elementary, which the district does not have. The next oldest 
school is Bishop Elementary, built in 1955. At Bishop, the ground lloats and so the floor 
floats requiring the district to use mud jacking under the building to <.:ompensate. 
Nonetheless. the cafeteria is sinking. The district cannot afford to repair Bishop. One of 
Everman tso·s junior highs was built in 1962 for 400 students, with no windows (to 
conserve energy.) It now houses 800 children. The high school was built in 1961. It is 
fifty years old. E Ray Elementary was built in 1961. It. too. is fifty years old. These 
campuses are beyond the architect's statement of capacity; these campuses cannot hold 
any more children, and Everman cannot afford to repair or replace them. (RR5: 193-94. 
223-28.) 

FOF 1032. Roofing issues are the major deferred maintenance issue for Everman ISO. Everman 
cannot afford to fix them. HY AC units must be replaced and plumbing is also a major 
issue on the Everman !SD campuses and the district has insufficient funds to correct 
those problems. It does not have the science labs to meet the STAAR requirements or 
offer advanced science courses. (RR5:225-28.) 

FOF I 033 . Everman cannot raise sufficient funds to address its current facility needs. Everman does 
not have sufficient science classrooms to meet its students· needs. Consequently, it 
impossible for Everman to offer AP Chemistry. AP Physics or Physics 2. (RR5:225. 
227.) 

FOF 1034. The Everman community passed a bond in May 2013, which raised Evcrman's l&S tax 
rate to 22.5 cents. The bond authorized $40 million in bond sales, $30.5 million of which 
have been sold. Even with the passing of the bond, Everman will not come close to 
addressing all of its facility needs. (Ex. 3541. Pfeifer Dep. (Vol. II), at 7-8.) 

FOF I 035. Everman ISD continues to feel the etlects of the State's failure to fund the lnslructional 
Facilities Allotment. which was a funding stream Everman was previously able to take 
advantage of. (ld. at 8.) 

FOF 1036. Evcrman's Career and Technology Programs are inadequate. The district offers an 
outdated home economics course, and a business class which teaches keyboarding, office 
procedure. and accounting. It is trying to start a computer animated career course. and 
they offer automotive technology through Tarrant County community college. It needs 
more of these types of programs. but its funding is inadequate to do more. (RR6:28-30: 
Ex.3202. Pfeifer Dep .. at 70-75.) 
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FOF I 037. The funding provided by the 83rd Legislature is insufficient to allow Everman to provide 
the programs it needs to meet the challenges of educating its students. (Ex. 3541, Pfeifer 
Dep. (Vol. II). at 24.) 

FOF I 038. Everman is not capable of offering the courses necessary to give students the tlt!xibility 
and differenc graduation paths envisioned by HB5. Everman does nor have STEM classes 
or the advanced science classes. Everman does not have any of the business and industry 
trade classes, Evennan does not have the hospitality programs. At best. Everman could 
offer the Multidisciplinary pathway. Even with the funding provided by the 83rd 
Legislature. Everman is not able to offer advanced programs. more languages, summer 
school for people who want to accelerate. or technology. (Ex. 3541. Pfeifer Dcp. (Vol. 
II). at 23-24.) 

FOF I 039. Even with the new funding appropriated by the 83rd Legislature. Everman. at the 
maximum $1.17 rate. cannot raise the amounts dictated by any of the cost-of-adequacy 
estimates discussed in Part l.C.5 (FOF 603, et seq.) above. (Id. at 31-32.) 

FOF 1040. The funding Everman !SD is supposed to receive as a result of the 83rd Legislature·s 
appropriations does not make up for the cuts Everman had to make in 2010 and 2011 nor 
for the low target revenue Everman has experienced since 2008. (Id. at 13.) 

FOF I 041 . In light of the findings above and in Parts l.B. I to l.C.6. this Court finds that Everman 
!SD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also Jacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

x. Quinlan ISO 

FOF I 042. Quinlan ISO is a property-poor Chapter 42 district in I lunt County, outside of Dallas. 
Quinlan ISO educates 2.500 students. (RR20:71; Ex. 11323.) 

FOF 1043. Seventy percent of Quinlan ISD's students participate in the federal free and reduced 
I unch program, but that percentage is an underestimate of the numb~r of students who are 
economically disadvantaged. (RR20:71.) 

FOF 1044. As a result of the State's budget cuts. Quinlan ISO was forced to cut 41% of its 
Administrative staff which includes assistant principals. counselors. nurses. and 
librarians. The district also cut 18% of its teaching staff and 14% of its auxiliary staff 
(RR20:76.) 

FOF 1045. Quinlan ISD's superintendent testified that he estimated that the district needs $9,400 per 
student to provide a general diffusion of knowledge to the students who are served by 
Quinlan ISO. If he had this additional revenue the district would extend the instructional 
day. It would increase its programs for at-risk students and have all-day three-year-old 
and four-year-old pre-K. It would reduce class size particularly in the early grades for 
reading comprehension. It would raise teacher salaries to retain teachers. It would 
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employ a mentor coach at each grade level to monitor student attendance. discipline. and 
academics. It would have a counselor. a vocational counselor. and a social worker at 
every campus. It would improve its science courses, expand reading courses. make 
technology available to students and expand its vocational programs. The district would 
have nurses and librarians al all campuses. It would replace its aging bus fleet to serve 
the 150 square miles encompassed by the district. Quinlan ISO would add depth and 
breadth to its course offerings including more AP classes. dual credit courses. and 
college-readiness classes. The district would make its facilities safer. repair roofs. 
HVAC systems, eliminate asbestos in its buildings. and equip its classrooms for a modern 
education. (RR20: 105-06. Ex. 3206. French Dep .. at 59-69 .) 

FOF I 046. Quinlan 1so·s M&O tax rate is $1.04. The district is not able to raise that rate because of 
the poverty of its population. The tax delinquency rate has been rising. and Quinlan 
ISD's superintendent testified that it would be counter-productive to foreclose on any 
more houses. (Ex. 3206. French Dep .. at 22; RR20: I 00-0 I.) 

FOF 1047. After the first administration of the STAAR exam. 58% of Quinlan tso·s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324, Moak 
Supp. Report One. at 15.) Scores were particularly low on the Algebra. Biology. English 
I Reading. English I Writing, and World Geography EOCs. At the Level II final 
standard. only 25% of students passed Algebra. only 22% passed Biology. only 30% 
passed English I Reading, only 18% English I Writing, and only 24% passed World 
Geography. (Ex. 469 at I.) At Level 111 . only 4% of students passed Algebra. 3% passed 
Biology. 3% passed English I Reading. I% passed English I Writing. and 5% passed 
World Geography. (Id.) After the summer retake, 52% of ninth graders - which 
represents 104 students - sti II had not passed at least one EOC exam and were not on 
track to graduate. (Ex. 6324, Moak Supp. Repo1t One. at 15.) 

FOF I 048. Sixty percent of the 200 ninth graders who took the STAAR exam this year in Quinlan 
ISO required remediation. (Ex. 3206, French Dep .. at 53.) 

FOF 1049. Quinlan 1so·s student performance did not show the necessary improvement in the 
second year of the STAAR-EOC exams. In Spring of 2013. 226 (60.1 %) of Quinlan 
ISD's 9th and 10th graders failed at least one of the STAAR-EOC exams at the lower 
phase-in I standard required for graduation under HB5. (Ex. 6548 at 17.) One-hundred 
and twenty-five students failed multiple tests. (Id.) Only 11.7% of Quinlan·s 9th and 
I 0th graders achieved the final level II standard on all graduation exams. (Ex. 654 7 at 
15.) 

FOF 1050. In 2008. according to the State·s AEIS Report. 41% of Quinlan's students were college 
ready in Math. 54% were college ready in English Language Arts. and 28% were college 
ready in both subjects. In 2009. 49% of Quinlan's students were college ready in Math. 
54% were college ready in English Language Arts. and 34% were college ready in both 
subjects. In 20 I 0. 49% of Quinlan ·s students were college ready in Math. 54% were 
college ready in English Language Arts. and 30% were college ready in both subjects. 
(Ex. 451. 458.) 
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FOF I 051. Quinlan ISO is forced to have paraprofessionals teaching certain classes at the middle 
school because it cannot hire certified teachers at the salary it can afford to offer. The 
superintendent of Quinlan ISD testified that if Quinlan ISD paid teachers in conformity to 
the state's minimum salary schedule. some of his teachers would qualify for food stamps. 
<RR20:82-83, 127.) 

FOF I 052 . Quinlan ISD has serious facility and maintenance issues. The high school has structural 
problems requiring about $10 million in repairs. The elementary schools have roof leaks 
and the HY AC routinely fails. Quinlan ISD does not have sufficient funds to make the 
necessary repairs and renovations. (RR20:86-87.) 

FOF I 053 . The limited number of science labs and their poor condition in Quinlan ISD's middle 
schools pose safety issues for the students. The equipment is limited antiquated and 
inadequate. Because of gas leaks. the district cannot use Bunsen burners for experiments. 
They have not had the funds to repair these leaks. These problems make it impossible to 
cover all the TEKS in middle school in the way they are supposed to be taught. Quinlan 
does not have sufficient funds to make the necessary repairs. (RR20:87-88~ Ex. 3206. 
French Oep .. at 52-53.) 

FOF I 054. Superintendent French testified that Quinlan ISD was forced to reduce its pre-K programs 
to half day because of budget cuts. but re-instituted full-day pre-K in 2012 because there 
was a noticeable drop in preparedness of this group of students. (RR20:76-77.) 

FOF I 055. Quinlan ISD only has computers in one lab on each campus. These taos have twenty to 
twenty-five computers for all children on the campuses with 600 students. and those 
computers are five to six years old . A lack of funding prevents Quinlan from having 
more and better technology. Children in Quinlan usually do not have technology 
available at home. (RR20: 80-82: Ex. 3206, French Dep .. at 56-58.) 

FOF 1056. Quinlan ISD is able to offer business information management, a small cosmetology 
program and a small automotive tech program. The district cannot afford the necessary 
equipment for an effective cosmetology or automotive tech program. Quinlan ISD was 
forced to cut its culinary arts program because it could not afford the necessary 
equipment. Quinlan net:ds a pre-nursing program. computer programming programs. and 
a pre-engineering program. but it does not have sufficient funds to offer these programs. 
These programs would prepare students for jobs that exist in the area. (RR20:94-95; 
Ex.3206, French Dep .. at 39-42.) 

FOF I 057. In light of the findings aoove and in Parts l.B. l to l.C.6. this Court finds that Quinlan ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

241 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 260 of 383



469

xi. Bryan ISD 

FOF I 058. Bryan ISD is a property-poor Chapter 42 district in central Texas adjacent to College 
Station. Bryan ISD currently ed ucates 16,000 students on twenty-three campuses. (Ex. 
3200. Wallis Dcp., at 10. 32. 206; Ex. 11323.) 

FOF I 059. Seventy-eight percent of the students in Bryan ISD are economically disadvantaged. The 
student body is 52% Hispanic and 24% African American. (Ex. 3200. Wallis Dep .. at 
10.) 

FO F I 060. Even prior to the 20 I 0 budget cuts. Bryan I SD did not have the resources to prepare a 
majority of its students to graduate co llege ready. Now they have to meet more rigorous 
standards and their funding was cut by $6 million by the 82nd Legislature. (Id. at 14-15.) 

FOF I 061. As a result of the State's budget cuts, Bryan ISD cut $4.5 million from its budget in 
2011 -1 2. hut still had a $1.5 mil lion deficit. To make these cuts Bryan ISO reduced the 
district healthcare insurance premium by $15 per employee. reduced the district 
contribution to the workman's compensation risk pool. and reduced administrative 
professional services by reducing special education district-level positions. It e liminated 
two professional technology positions and eliminated a dropout prevention specialist. It 
eliminated five spec ial education teachers, an assistant principal. and an assistant band 
director. The custodial staff was reduced by approximately twenty. It t:f iminated three 
additional instructional aides and el iminated a life skills teacher. It e lim inated stipends 
for bilingual education teachers. el iminated the tuition reimbursement program for its 
employees, and eliminated transfers between its middle schools amJ high schools. It 
reduced bus routes. It eliminated two midd le school interventionists. It reduced the 
number of permanent substitute teachers. These cuts impacted negatively the education 
of students in Bryan !SD. (l:::x. 3200. Wallis Dep .. at 16-17. 19. 2 1. ) 

FOF 1062. Because of budget cuts some classes at Bryan IS D's high schools will have thirty-five to 
forty students in them. Bryan ISD received class size waivers for its elementary schools. 
Aryan ISO could not continue its one computer to one student rat io in its middle schools 
because of a lack of funding. Those computers allowed students to use the INQU IRE and 
Odyssey programs for research and presentations. (Id. at 23-25.) 

FOF 1063. Aryan ISD's M&O tax rate is $ 1.04. (id. at 14.) 

FOF 1064. After the first administration of the STAAR exam, 63% of Bryan ISD's ninth graders 
fai led to meet the Level II phase-in srandard on at least one EOC exam. (Ex. 6324, Moak 
Supp. Report One, at 7.) Scores were particularly low on the Algebra, English I Reading. 
Eng lish I Writing. and World Geography EOCs. At the Levl!f II final standard. only 33% 
of students passed Algebra, only 38% passed English I Reading, only 25% passed 
English I Writing, and only 35% passed World Geography. (Ex. 163 at I.) At Level Ill. 
only 15% of students passed Algebra. 9% passed Biology. 6% passed English I Reading. 
1% passed English I Writing, and 12% passed World Geography. (Id.) After the summer 
retake. 57% of ninth graders - wh ich represents 628 students - still had not passed at 
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least one EOC exam and were not on track co graduate. (Ex. 6324. Moak Supp. Report 
One .. at 7.) 

FOF 1065 . About 50% of Bryan·s ninth graders had to take remediation. The Stale did not provide 
any funding for this remediation. Bryan ISD cannot accomplish the college-ready 
mandate under the existing funding structure even if it raises its tax rate to $1.17. (Ex. 
3200, Wallis Dep .. at 56-58.) 

FOF l 066. Bryan tso·s student performance did not show the necessary improvement in the second 
year of the STAAR-EOC exams. In Spring of 2013. 1017 (55.9%) of Bryan tso·s 9th 
and I 0th graders failed at least one of the STAAR-EOC exams at the lower phase-in I 
standard required for graduation under HB5. (Ex. 6548 at 7.) Five-hundred and ninety­
three students failed multiple tests. (Id. ) Only 21.3% of Bryan·s 9th and I 0th graders 
achieved the final level II standard on all graduation exams. (Ex. 654 7 at 5.) 

FOF 1067. In 2008. according to the State·s AEIS Report, 56% of Bryan 1so·s students were college 
ready in Math. 57% were college ready in English Language Arts. and 41 % were college 
ready in both subjects. In 2009. 62% of Bryan·s students were college ready in Math. 
59% were college ready in English Language Arts. and 47% were col11:ge ready in both 
subjects. In 20 IO. 64% of Bryan 1so·s students were college ready in Math. 61 % were 
college ready in English Language Arts. and 50% were college ready in both subjects. 
(Ex. 161. 162.) 

FOf I 068. Eighty-seven perct:nt of all students at Bryan ISD. 92% of ELL students. and 93% of 
economically disadvantaged students are not performing well enough to meet the college­
ready standards. (Ex. 3200, Wallis Dep., at 76-77.) 

FOF I 069. Bryan JSD does not have the funding to provide the variety of courses necessary to get its 
high school students ready for the distinguished curriculum. (Id. at 33, 41) 

FOF 1070. One-third of Bryan JSD' s school buildings are over fifty years old. The district's science 
labs are outdated and ill-equipped. Bryan high school has approximately 226 doors that 
open to the outside and ninety that open to the outside at one of the middle schools. This 
is a safety concern. There are plumbing issues on some campuses. Rryan ISD can only 
afford to make superficial fixes . There are portable buildings on many campuses which 
have been used for many years. The portables are not well insulated and in 2012-13. an 
entire campus will be housed in portable buildings because Bryan cannot afford to fix the 
buildings on this campus. (Id. at 49. 56.) 

FOF I 071. In light of the findings above and in Parts LB. I to l.C.6, this Court finds that Bryan ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 
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xii. Belton ISD 

FOF 1072. Belton ISO is a property-poor Chapter 42 district located between Austin and Waco in 
central Texas. Belton ISD currently educates 9.800 students. It is a fast growi ng district. 
(Ex . 3226. Kincannon Dep .. at 9-10: Ex. 609 at 12.) 

fOF I 073. Over 30% of Belton IS D's students are Hispanic. and its African American population is 
close to 7%. Porty-eight percent of its students are economically disadvantaged. (Ex . 
3226. Kincannon Dep .. at 12-13; Ex. 609.) 

FOF I 074. The superintendt:nl of Belton ISO testified that the district does not have su ffic ient 
resources to provide the programs and services needed to g ive its students an opportuni ty 
to achieve the college-ready standard. It needs more resources to help children achieve 
higher levels in the elementary grades. It needs early chi ldhood intervention. and 
remediation all through the lower grades and middle school. At the high school levt:I. it 
needs to help students who sti ll are not at grade level. It needs additional teaching staff 
and additional professional development to provide quality trained staff at every grade 
level so that it catches up students before they get to high school. (Ex. 3226. Kincannon 
Dep .. at 27 and 142.) 

FOF 1075. BeltonISD.sM&Otaxrateis$1.17. (Ex.3006.) 

FOF I 076. After the first administration of the ST A/\R exam, 39% of Belton 1s o ·s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Report One. at 5.) At Level 11 1. only 23% of students passed Algebra. 17% passed 
Biology. 13% passed English I Reading, 4% passed English I Writing. and 19-0/o passed 
World Geography. (Ex. 7613 at I.) After the summer retake, 37% of ninth graders -
which represents 250 students - sti ll had not passed at least one EOC exam and were not 
on track to graduate. (Ex. 6324. Moak Supp. Report One. at 5.) 

FOF I 077. Belton I so· s student performance did not show the necessary improvement in the second 
year of the STAAR-EOC exams. In Spring of 20 13. 697 (48%) of Belton ISD's 9th and 
10th graders failed at least one of the STAAR-EOC exams at the lower phase-in I 
standard required for graduation under HB5. (Ex. 6548 at 9.) Three-hundred and forty­
nine students failed multiple tests. (Id.} Only 27.4% of Belton·s 9th and 10th graders 
achieved the final level 11 standard on all graduation exams. (Ex. 654 7 at 7.) 

FOF 1078. In 2008. according to the State's AEIS Report. 58% of Belton ISD's students were 
college ready in Math, 59% were college ready in English Language Arts. and 45% were 
co llege ready in both subjects. In 2009. 60% of Belton 1so·s students were college ready 
in Math. 65% were college ready in English Language Arts. and 49% were co llege ready 
in both subjects. In 20 10, 64% of Belton 1so·s students were college ready in Math. 
66% wert:: co llege ready in English Language Arts. and 52% were college ready in both 
subjects. (Ex. 609, 614.) 
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FOF I 079. Belton ISO has to buy its buses on a lease-purchase arrangement because it cannot afford 
to buy them outright. (Ex. 3226. Kincannon Dep .. at 58-59.) 

FOF I 080. Belton ISD had a bond election in May of 2012 and rnised $60 million which it used to 
build three new schools for the district. two elementary schools and a middle school. to 
address the growth of the school district which has been 40% over a ten-year period. (Ex. 
3226. Kincannon Dep .. at 59-61.) 

FOF I 081. In light or the findings above and in Parts l.B. I to l.C.6. this Court finds that Belton ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

xiii. Kaufman ISD 

FOF I 082. Kaufman ISO is a property-poor Chapter 42 district located about thirty miles east of 
Dallas. Kaufman ISD educates 3.500 students. (Ex. 563. 574 and 11323.) 

FOF I 083. Sixty-three percent of Kaufman ISD"s students qualify for the free and reduced lunch 
program. Forty percent of Kaufman ISD's students are I lispanic and about 7% of its 
students are African American. (Ex. 3208, Williams Dep .. at 25-26.) 

FOF 1084. KaufmanlSD'sM&Otaxrateis$1.17. (ld.at68.) 

FOF 1085. Aner the first administration of the STAAR exam. 61% of Kaufman ISD"s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Report One. at I 5.) Scores were particularly low on the Algebra. Biology. English 
I Reading. English I Writing, and World Geography EOCs. At the Level II final 
standard. only 25% of students passed Algebra. only 32% passed Biology, only 32% 
passed English I Reading, only 29% passed English I Writing. and only 37% passed 
World Geography. (Ex. 3208 at I.) At Level Ill. only 8% of students passed Algebra. 
2% passed Biology, 3% passed English I Reading. 2% passed English I Writing. and 9% 
passed World Geography. (/d.) After the summer retake. 54% of ninth graders - which 
represents 141 students - stil I had not passed at least one EOC exam anti were not on 
track to graduate. (Ex. 6324, Moak Supp. Report One. at 15.) 

FOF 1086. Kaufman ISD"s student performance did not show the necessary improvement in the 
second year of the ST AAR-EOC exams. In Spring of 2013. 284 ( 16%) of Kaufman 
ISD's 9th and 10th graders failed at least one of the STAAR-EOC exams at the lower 
phase-in I standard required for graduation under HB5. (Ex. 6548 at 13.) One-hundred 
and seventy-nine students failed multiple tests. (Id.) Only 16.6% of Kaufman· s 9th and 
I 0th graders achieved the final level II standard on all graduation exams. (Ex. 654 7 at 
11.) 

FOF 1087. In 2008, according to the State's AEIS Report, 66% of Kaufman·s students were college 
ready in Math. 60% were college ready in English Language Arts. and 50% were college 
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ready in both subjects. In 2009. 61 % of Kaufman· s students were college ready in Math. 
67% were college ready in English Language Arts. and 50% were college ready in both 
subjects. In 20 I 0. 59% of Kaufman· s students were college ready in Math. 74% were 
college ready in English Language Arts. and 52% were college ready in both subjects. 
(Ex. 563. 564.) 

FOF 1088. Kaufman ISO is only able to offer one foreign language, Spanish, because of a lack of 
funding. (Ex. 3208. Williams Oep .. at 187-188.) 

FOF 1089. Employers in Kaufman County are telling Kaufman ISD that graduates are not college or 
career ready. (Id. at 190-91.) 

FOF I 090. In light of the findings above and in Parts 1.8.1 to l.C.6. this Court finds that Kaufman 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

d. Edgewood ISD Plaintiff districts 

i. Edgewood ISD 

FOF I 091. Edgewood ISO is an urban. property-poor Chapter 42 school district located in San 
Antonio. Texas. (RR22: 129: F.x. 4235.) 

FOF I 092. In 2012-13. Edgewood ISO educated 11.931 students. (Ex. 20254 at 15.) Of these 
students. 98.3% were Hispanic, I% African-American. and 0.5% White. (Id.) 

FOF 1093. In 2012-13. 95.7% of Edgewood ISD's students were economically disadvantaged - a 
3% increase from the previous year. and far in excess of the state average. (Ex. 4237 at 
4; Ex. 20254 at 15.) More than 17.4% of Edgt:wood ISD"s students (or approximately 
2, 199 students) were ELL in the same school year. (Id.) 

FOF 1094. l\s an urban district. Edgewood ISD has a high student mobility rate of approximately 
24.5%. (RR22: 140: Ex. 865 at Sec. II.) The student mobility rate is based on the number 
of times students enroll in or leave a school during the school year. A high mobility rate 
involves substantial disruption to the normal educational process. because teachers must 
interrupt their planned curriculum to assess and adjust Lo the turnover in the student 
population. This. in tum. has an overall negative effect on general student performance. 
creating additional challenges for Edgewood ISO. (RR22: 138-40; Ex. 4224-S. Cervantes 
Oep., at 196: Ex. 840 - Ex. 856 (all at Sec. II).) 

FOF 1095. In FY2013. the property value per WADA in Edgewood ISO was $60.631. an 
approximate $2.100 decrease from the previous year. (Compare Ex. 20038, Cortez 
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Master work file. with Ex. 4235.) The revenue per WADA in FY 2013 was $5.825, a 
minimal increase from $5,809 the previous year. (Compare Ex. 20038 ·with Ex. 4235.)52 

FOF I 096. Edgewood ISD has an M&O tax rate of $1.17, and has been at the $I.I 7 cap for six 
years. (Ex. 826 - Ex. 828; Ex. 4224-S. Cervantes Dep., at 198.) Edgewood ISO has no 
means of raising its M&O tax rate and no means to raise additional revenue to finance its 
maintenance and operations. (Ex. 4224-S, Cervantes Oep .. at 198.) 

FOF 1097. Edgewood ISD also has an l&S tax rate of25 t:ents. (Ex. 828.) 

FOF I 098. As stated earlier. no party demonstrated that the school districts were inefficiently or 
inequitably allocating their resources. (Sec supra Part l.C.6.b (FOr: 655. et seq.).) The 
State recognized the district with a .. Superior Achievement"" rating under Fl RST for the 
2012-13 school year. (Ex. 11359.) Budgets provided by Edgewood ISD reflect that the 
district continues to allocate efficiently its resources in the same manner as prior years 
examined during trial. (Ex. 4237; Ex. 4278 - Ex. 4280.) In 2011-12. for example. 77% 
of the district" s budget was expended on payroll and salaries. l 9% was spent on operating 
expenditures. and 4% was expended on capital assets. (Ex. 4237 at 5-6.) 

FOF I 099. For the 2013-14 school year. this pat1ern remains similar when considering district 
budget allocations. The district budgeted 79 .8% of its general fund for salaries. 19.8% 
for operating expenditures. and .3% for capital projects. (Ex. 4278 at 7.) 

FOF 1100. As a result of the 82"d Legislature's budget cuts. Edgewood ISD had to eliminate all 
campus interventionists and reduce its summer school opportunities by half. which 
hindered its effort to prevent dropouts and bring low-income students up to grade lt:vel. 
(Ex. 4237 at 7; RR22: 154-62.) The district requin::s extended learning time with low­
income students to provide the level of intensity required to get those students up to grade 
level. (RR22: 160-61; Ex. 4237 at 11.) 

FOF 110 I. Also due to lack of funding. bilingual teachers in Edgewood must teach both English­
speaking children and ELLs in the same classroom, which is not an adequate learning 
environment for both the ELL and non-ELL students. Because of this exceptionally 
challenging environment, ELL teachers. including special education teachers, require 
higher quality ESL professional development which includes Structured Immersion 
Observation Protocol (''SIOP .. ) strategics that can help ELL students succeed and become 
academically proficient in the English language. However. there is no funding for this 
trammg. Full-day paraprofessionals are also needed, but lacking, in kindergarten 
classrooms to meet the needs of the high populations of ELL and low-income students in 
those classes. (RR 14: 157-58 (referencing Ex. 4231 at 31 ); Ex. 1345. Izquierdo Site 
Visits Report. at 3-4; RR22 : 149-50.) 

s: Unless otherwise noted. the data cited for Edgewood Plaintiffs is the latest. but not yet final. 2012-2013 
data produc1:d b)' TEA. 
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FOF I I 02. The district was left with substantial needs that it cannot meet. such as quality 
professional development, extended learning time. high quality tutoring, family liaisons. 
and smaller learning communities for its low-income and ELL students. (Ex. 4237 at 9. 
11; RR22: 150-62 (district superintendent approximating the costs to implement and 
expand programs needed to provide reasonable opportunities to all students): Ex. 4224-S. 
Cervantes Dep., at 153-54.) 

FOF 1103. The additional funds resulting from SB I and HB I 025 were not surlicient to meet 
Edgewood·s remaining bilingual or compensatory education needs. (Compare Ex. 4237 
at 8-11. with 4280.) For example, the additional $497.364 Edgewood was able to 
generate for compensatory education from 20 I 1-12 to 2013-14 as a result of new 
legislation is nowhere near the $2 million plus in additional compensatory educational 
needs identified by Edgewood's superintendent. (Compare Ex. 4237 at 10-11. with 
4280.) Similarly. the additional $36.936 the district generated from 2011-12 to 2013-14 
for Bilingual I ESL does not even cover the cost of adequate professional development 
for ELL teachers in the district. much less the additional expenditures Edgewood's 
superintendent identified as necessary to meet the needs of its ELL students. (Compare 
Ex. 4237 at 8-9. with 4280.) 

FOF 1104. Overwhelming class sizes also remain an issue for Edgewood ISD. and the district 
submitted 16 waiver applications for the 2013-14 school year. (Ex. 4281.) Edgewood 
also maintains both eligible and non-eligible three and four-year olds on its preschool 
waitlists. (Ex. 4285.) 

FOF 1105. The inability to provide the necessary opportunities in the classroom has led to poor 
student performance in Edgewood ISD. After the Spring 2013 administration of the 
STAAR exam. 50% of Edgewood ISD's students failed to meet the Level II phase-in 
standard on Algebra, 40% failed to meet the standard in Biology, 60% failed to meet the 
standard in English I Reading, and 80% failed to meet the standard in English I Writing. 
(l:::x. 4282 at 40-44.) 

FOF 1106. Edgewood !SD students showed no improvement over time in these subject areas. and in 
fact. the percentage failing increased in every area. (See Ex. 4237 at 16. showing that in 
the first administration of the 2012-13 STAAR exam, 42% failed to meet the Level II 
phase-in standard on Algebra, 32% failed in Biology. 53% failed in English I Reading. 
and 72% failed in English I Writing.) 

FOF 1107. In addition. after the Spring 2013 administration. a total of 80% of Edgewood ISD's ninth 
and tenth graders had failed to meet the Level II phase-in standard on at least one EOC 
exam. (Ex. 6548.) 

FOF 11 OR. Results "'ere even more dismal at the Level II final standard for the same Spring 2013 
Administration. Only 9% of Edgewood students passed Algebra I at the Level II final 
standard. 14% passed Biology. 19% passed English I Reading, and 8% passed English I 
Writing. (Ex. 4282 at 40-44.) 
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FOF 1109. Finally. in 2013 at the Level 111 advanced standard, no student met the standard in 
English I Writing, and not more than 2% met the standard in Algebra. Biology, English I 
or Reading. (Ex. 4282 at I. 4, 7. 9. and 20.) This performance was stagnant from the 
previous year. when no student met the standard in English I Writing, and not more than 
3% met the standard in Algebra, Biology, or English I Reading. (Ex. 4237 at 20.) 

FOF 1110. Edgewood students who failed the test did not fare much better on the retake. After the 
2012 summer retake. for example. 73% of ninth graders still had not passed at least one 
EOC exam at the initial phase-in level and were not on track to graduate. (Ex. 6324. 
Moak Supp. Report One. at 6.) 

FOF 1111. Edgewood ISD graduates also struggled considerably in being college ready. In 2012. 
only 38% of Edgewood's students were considered College-Ready Graduates in both 
subjects. (Ex. 828 at 11; Ex. 4237 at 14.) 

FOF 1112. Whereas 24.9% of students statewide met the State's benchmarks under the SAT/ACT 
college-readiness indicator53 in the 2012-13 school year (Ex. 20254 at 13-14 ). only 2.3% 
in Edgewood ISO reached this level. a decrease from 3.8% the previous year. (Compare 
Ex. 828 at Sec. I, p. 11. with Ex. 20254 at 13-14.) 

FOF 1113. Out of almost 12,000 enrolled students, only 328 participated in AP exams in 20 13. (Ex. 
4238.) Only 15.9% of the AP students from John F. Kennedy High School. and I 0. 1 % of 
AP students from Memorial High School scored a 3 or higher. compared to 50.5% 
statewide. (Id.) 

FOF I 114. In light of the findings above and in Parts LB. I to l.C.6. this Court finds that Edgewood 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

ii. San Benito CISD 

FOF 11 15. San Benito CISD is a rural property-poor Chapter 42 district located in the Rio Grande 
Valley. (RR4:95.) 

FOF 1116. In FY2013. the property value pc:r WADA in San Benito CISD was $57.919. a decrease 
from $59.758 the previous year. (Compare Ex. 20038 with ex. 4235.) Its revenue per 
WADA increased only $50 during the same time period. from $5.842 to $5.890. 
(Compare Ex. 20038 with Ex. 4235.) 

FOF 1117. San Benito CISD has an M&O tax rate of$1. 17. (Ex. 4235.) San Benito Clso·s l&S tax 
rate is 13.49 cents. (/d.) San Benito CISD has no means of raising its M&O tax rate and 

~· Under the previous accountability rating system, a student could be considered college ready ifhc or she 
met or exceeded the college-ready criteria on the SAT or ACT. (Ex. I 0324 at 56.) 
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no means to raise additional revenue to finance its maintenance and operations. 
(RR4:95.) 

FOf 1118. The State recognized the district with a ·'Superior Achievement .. rating under FIRST for 
the 2012-13 school year. (Ex. 11359.) Like Edgewood ISO. budgets provided by San 
Henito CISD reflect that the district continues to allocate its resources efficiently and in 
the same manner as prior years examined in this case. (Ex. 4227; Ex. 4312: Ex. 4313.) 
In 2009-20 I 0. fur example. 74% of the district's hudget was expended on payroll and 
salaries. 23% on operating expenditures, and 3% on capital outlay and debt services. (Ex. 
4227 at 6.) 

FOF 1119. For the 20 13- 14 school year. this pattern remains similar when considering district 
budget allocations. The district budgeted 78.4% of its genera l fund for salaries. 
approximately 20.6% for operating expenditures. and less than 1% for capital outlay and 
debt service. (Ex. 4313 at 15.) 

FOF I 120. In the 20 I 2- 13 school year, San Benito CISD ed ucated approximately I 1.160 students. 
(Ex. 4316 at 14.) Of these students. 99.3% were minority students. including 0.1 % 
African American. 99.0% Hispanic. and 0.8% White. (Id.) In addition. 83.9% were 
economically disadvantaged and 23.2% were ELL. slight increases from the previous 
year. (Compare id. with Ex. 805 at Sec. 11 , p. I.) 

FOF 1121. San Benito CISD lost approximately $6 million as a result of the 82"d Legislature·s 
statewide budget cuts. (RR4: I 00.) To absorb the loss, the d istrict eliminated thirty-six 
paraprofessional positions. causing the district to increase its student-teacher ratios. 
(RR4: 103.) San Benito had lo draw from its genera l fund solely to prevent further cuts to 
the classroom and is prevented from providing enrichment or lowering its tax rate. 
(RR4:101-02.) 

FOF 1122. San Benito C ISD's superintendent explained that due to the budget cuts. his district lacks 
funding to offer necessary interventions and services such as provid ing after-school 
tutorials. student transportation for extended day programs. retain ing highly qualified 
teachers. or lowering class ratios. (RR4:76-79 (for example. rhe district is unable to 
provide tutoring to at least I 0% of its economically disadvantaged students who are 
below grade level or to assist those who are struggling to keep up, and at least 500 to 600 
students require summer school that the district is unable to provide).) 

FOF 1123. Due to limited funding, the district was unable to afford the ESL curriculum, not all 
classrooms have textbooks. and all have technology needs for EL L students. (RR 14: 162-
63 (referencing Ex. 4231 at 37-38); Ex. 1345, Izquierdo Site Visits Report, at 7-8: 
RR4:92: RR22:222-23.) Teachers are also forced to teach in .. mixed classrooms:· 
making it exceptionally challeng ing to implement full y the district's transitional late-exit 
bilingual program, and sti ll have available adequate professional development and ELL 
specialists to support them. Thi! district is unable to compensate teachers for staying after 
school for trainings and meetings. As a result of this lack in support, program 
monitoring. and program implementation, program effectiveness suffers. (RR 14: 162-63 

250 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 269 of 383



478

(referencing Ex. 4231 at 37-38); Ex. 1345, Izquierdo Site Visits Report. at 7-8; RR4:89-
90.)) 

FOF 1124. San Benito lacks funding to provide important interventions for its students needed for an 
adequate education. including extended learning time. high quality tutoring, summer 
school, and smaller learning communities for its low-income and ELL students. 
(RR4:73-83.) 

FOF 1125. The inability to provide the necessary opportunities in the classroom has led to poor 
student performance in San Benito CISD. After the Spring 2013 administration of the 
STAAR exam, 24% of San Benito's students failed to meet the Level II phase-in standard 
for Algebra. 22% failed Biology. 53% failed English I Reading, and 64% failed English 
I Writing. (Ex. 4315 at 38-42.) In all of these subject areas. San Benito fared worse in 
the 2013 administration of the STAAR exam than it did on the first administration. 
(Compare id. with Ex. 4227 at 10. showing that in the first administration. 18% of San 
Bcnito·s students failed Algebra I. 16% failed Biology, 44% failed English I Reading. 
and 52% failed English I Writing.) 

FOF 1126. In the 2013 Spring administration. 86% percent of ELL students in San Benito were 
unable to meet the phase- in standard for English I Writing and 82% of ELL students 
failed to meet the phase-in standard for English I Reading. (Ex. 4316 at 4-5.) 

FOF 1127. In 2012. only I out of 2 San Benito students were considered College-Ready Graduates 
in both subjects. (Ex. 4316 at 12-13.) 

FOF 1128. In 2012-2013. students in San Benito CISD reached the State' s standard under the 
SAT/ACT AEIS college-readiness indicator at rates under one-third of the state average 
(6.8% in San Benito CISD compared to 24.9% statewide). (Ex . 4316 at 13.) The district 
percentage decreased by 3 percentage points from 9% the previous year. (Ex. 805 at Sec. 
l,p. II.) 

FOF 1129. In light of the findings above and in Parts J.B. I to l.C.6. this Court finds that San Benito 
CISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

iii. La Feria ISD 

FOF 1130. La Feria ISO is a rural property-poor Chapter 42 district situated in the Rio Grande 
Valley in South Texas. (Ex. 4235.) 

FOF 1131. In FY2013. the property value per W/\Dt\ in La Feria ISD was $72,914. and its revenue 
per WADA was $5.246. a decrease from $5.559 the previous year. (Compare Ex. 20038 
with Ex. 4235.) 
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FOF I 132. In 2011-12. La Feria ISO had an M&O tax rate of .$1.04 and an I&S tax rate of 29.6 
cents. (Ex. 4235.) La Feria ISO sought a TRE at least twice in recent years to increase 
its M&O rate above $1.04. but those elections were unsuccessful due to economic 
difficulties and unemployment in the community. (RRl5:197.) In 2013. on its third try. 
La Feria finally passed a TRE to swap l&S pennies for M&O pennies and is now at the 
$1.17 M&O cap. (Ex. 4336. Cavazos Dep .. at 18-19.) 

FOF 1133. The State recognized the district with a ··superior Achievement"" rating under FIRST for 
the 20 I 2-13 school year. (Ex. J 1359.) Like Edgewood ISD. budgets provided by La 
Feria !SD reflect that the district continues to allocate its resources efficiently and in the 
same manner as prior years examined in this case. (Ex. 4231; Ex. 4232.) In 2011-12. for 
example. 81 % of the district's budget was expended on payroll and salaries. 19% was 
spent on operating expenditures. and 1% was expended on capital assets. (Ex. 4232 at 5.) 

FOF 1134. La Feria !SD educated approximately 3,679 students in 2012-13, an increase of over one 
hundred from the previous year. (Compare Ex. 4232 at 2 with ex. 4326 at 14.) In 2012-
13. Hispanic students comprised 96.2% of the total student population. African-American 
students comprised 0.1 %, and White students comprised 3.2%. (Id.) 

FOF 1135. In addition. 82% of La Feria students were economically disadvantaged in 2012-13 and 
13.9% were ELL. (Ex. 4326 at 12.) 

FOF 1136. As a result of budget cuts, La Feria ISD was forced to eliminate teaching positions. 
reduce summer school availability. and reduce overtime. among other measures. As a 
result of the cuts, the district had to increase student-teacher ratios in the classroom. 
(RR 18:32-34. 48-49.) These cuts further limited the district's ability to provide an 
adequate education for its low-income and ELL students. (Ex. 4232 at 6.) 

FOF 1137. La Feria·s superintendent testified that the district lacks funding to provide necessary 
interventions for an adequate education, including quality professional development. 
extended learning time. high quality tutoring, ESL curriculum. textbooks and 
technologies needed to serve all ELL students. and smaller learning communities for its 
low-income and ELL students. (RRl5:208-09; RRl8:10-40; RR14:162-63 (referencing 
Ex. 4231 at 37-38); Ex. 1345. Izquierdo Site Visits Report, at 7-8; RR4:92: RR22:222-
23.) 

FOF 1138. There are mixed classrooms in La Feria ISO as well. Specifically, professional 
development is limited in grades seven through eight. even though teachers have 
expressed the need for quality professional development to meet the challenge of 
managing both groups and both curriculum requiremt:nts simultaneously. Many of La 
Ft:ria"s secondary school teachers have not received adequate training for ELPS/SJOP for 
supporting ELLs or are not certified in ESL. (RRl4:165-166 (referencing Ex. 4231 at 
39); Ex. 1345, Izquierdo Site Visits Report, at 8-9: RR 18: 17-18. 28.) The district is 
unable to afford ESL curriculum; teachers are wnstantly having to translate their own 
materials and assessments; and not all classrooms have basic textbooks. technologies. and 
materials such as bilingual and pictures dictionaries. readers. and instructional games 
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needed to serve all ELL sludenls. (RRl4:162-6J (referencing Ex. 4231 al 37-38); 
RR4:92 ; RR22:222-23; RR 14: 165-166 (referencing Ex. 4231 at 39); Ex. 1345. Izquierdo 
Site Visits Report. at 7-9: RRl8:17-18. 28.) 

FOF 1139. The inability to provide the necessary opportunities in the classroom has led to poor 
student perfonnance in La Feria ISO. After the spring 2013 administration of the 
ST AAR exam. 28% of La Feria· s students failed to meet the Level II phase-in standard in 
Algebra. 22% failed Biology, 40% failed English I Reading. and 59% failed English I 
Writing. (Ex. 4324 at 34-38.) 

FOF 1140. For the same year. 33% of La Feria·s economically disadvantaged students failed to meet 
the phase-in standard for Algebra I. 24% failed Biology, 41% failed English I Reading. 
and 62% failed English l Writing. One hundred percent of ELL students failed English I 
Reading and Writing. (Ex. 4324 at 34-38 and Ex. 4326 at 2-3.) 

fOF 1141. At the Level II final recommended standard. only 23% of students passed Algebra I. 25% 
passed Biology, 35% passed English I Reading. and 23% passed English I Writing. (Ex. 
4324 at 34-38.) 

FOF 1142. finally, only 2% of tested students in La Feria were able to meet the Level Ill advanced 
standard in Biology. and no student met the standard in English I Writing. (Ex . 4324 at 
4. 8, and 15.) 

FOF 1143. After the summer retake. 63% of La Feria ISO' s ninth graders still had not passed at least 
one EOC exam at the initial phase-in level and were not on track to graduate. (Ex. 6324. 
Moak Supp. Report One. at 7.) 

FOF I 144. In 2012. on T AKS less than half of La Feria· s students were college ready m both 
subjects. (Ex. 4326 at I 0.) 

fOF 1145. In 2012. 7.2% of La Feria 1so·s students reached the state·s criterion under the 
SA Tl ACT college-readiness indicalor. compared to 24. 9% of students statewide. (Ex. 
4326 at 11.} This represented a decrease of over two percentage points for La Feria ISO 
from the previous year. (Ex. 40 15 at Sec. I. p. 11 .) 

FOF 1146. In light of the findings above and in Parts LB. I to l.C.6. this Court finds that La Feria 
ISO lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 

iv. McAllen ISD 

FOF 1147. McAllen ISO is a propeny-poor Chapter 42 district located in the Rio Grande Valley in 
South Texas. 

FOF 1148. In FY2013. the property value per WADA in McAllen ISO was $189.762. a decrease 
from $202.868 the previous year. (Compare Ex. 20038 with Ex. 4235.) Its revenue per 
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WADA was $5,422. a decrease from $5.777 lhe previous year. (Compare Ex. 20038 
with Ex. 4235.) 

FOF 1149. McAllen ISO is taxing at an M&O rate of $1.165, just a half-cent under the statutory 
maximum. (Ex. 11333 - 2012 Tab. column Y.) Its l&S rate is 12.SO cents. (Ex. 4297 at 
2.) 

FOF 1150. Of 24.815 total enrolled students in the 2012-13 school year. 64.9% of McAllen ISD's 
students were economically disadvantaged and 27.4% were ELL. (Ex. 4302 at 13.) Over 
the years. the trend in McAllen ISO has been a steady decline in the number of African­
American and White students and a steady increase in the number of Hispanic students. 
(Id.) 

FOF 1151. The State recognized the district with a .. Superior Achievement'" rating under FIRST for 
the 2012-13 school year. (Ex. I 1359.) Like Edgewood ISD. budgets provided by 
McAllen ISO reflect that the district continues to allocate its resources efficiently and in 
the same manner as prior years e.l\amined in this case. (Cx. 4238 at 5. Ex. 4309. Ex. 
4296. Ex. 4297.) In 2010-11 , for example. 84.5% of the district's budget was expended 
on payroll and salaries, 14.3% was spent on operating expenditures. and 1.3% was 
expended on capital assets. (Ex. 4238 al 5.) 

FOF 1152. For the 2013- 14 school year. this pattern remains similar when considering district 
budget allocations. The district budgeted 79.3% of its general fund for payroll costs. 
14.75% for operating expenditures. and 5.52% for capital projects. (Ex. 4297 at 19.) 

FOF 1153. As a result of the budget cuts, McAllen ISO had to close a school. consolidate buildings. 
and reduce health benefits for teachers. in addition to making other cuts. (Ex. 4233-t:: .. 
Ponce Dep .. at I 94-96.) The district also has $160 million in unmet facility needs. (Id. at 
199-200.) 

FOF 1154. McAllen IS D's superintendent testified that the district lacks funding to provide 
necessary interventions for an adequate education. including smaller learning 
communities and class sizes for its low-income and ELL students. (Id.) 

FOF 1155. There are also insufficient funds to provide adequate technologies. textbooks, and 
translator/interpreter services to develop comprehensible materials for students and 
parents. (RRl4:160-61 (reterencing Ex. 4231at34-36); Ex. 1345. Izquierdo Site Visits 
Report. at 5-7.) 

FOF 1156. Jn 20 I 0-11. McAllen had approximately 7.000 ELL students and more than 300 
bilingual/ESL teachers. ELL teachers are assigned to several schools or classrooms and 
consequently do not have sufficient time to work effectively with ELL students. 
Additional middle school teachers are also needed for newcomer students who enter 
secondary schooling with academic gaps in their home language and require specialized 
support that they cannot and do not receive in a regular class. (RR 14: 160-61 (referencing 
Ex. 4231 at 34-36): Ex. 1345 at 5-7.) 
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FOF 1157. The special education department in McAllen does not have sufficient assessments in 
Spanish and other languages to appropriately evaluate ELL students with disabilities. and 
the district needs additional funds for properly trained ELL special education teachers to 
deliver instruction utilizing second language acquisition and SIOP strategies. (Ex. 1345 
at 5-7.) 

FOF 1158. Additional properly-trained personnel are needed in McAllen to review and evaluate ELL 
transcripts in order to provide credit for students to meet graduation requirements and 
place students in the appropriate courses. Professional development for teachers and 
school administrators is limited due to lack of funding. and program monitoring and 
implementation suffer as a result. (RR 14: 160-61 (referencing Ex. 423 I at 34-36 ): Ex. 
1345at5-7.) 

FOF 1159. The additional funds resulting from SB I and HB I 025 were not sufficient to meet 
McJ\llen·s remaining bilingual or compensatory education needs. (Ex. 4255.) For 
example. McAllen did not have sufficient state compensatory funds to allocate in 2013-
14 what it expended in 2012-13 for extended year summer school and dropout recovery 
and prevention programs, and counseling and guidance. (Ex. 4255 at 2.) Despite the 
need for additional adequate technologies. and textbooks for ELL students as described 
above. McAllen had to reduce its budget for supplies and materials for bilingual 
education by half. (Ex. 4255.) The district also had to reduce supplemental positions and 
materials for its K-1 Summer School Bilingual Program. (See id.) The district still does 
not have sufficient funds for needed bilingual counselors. coaches. bilingual special 
education teachers. (See id.) 

FOF 1160. Overwhelming class sizes also remain an issue for McAllen. and the district submitted 29 
waiver applications for the 2013-14 school year. (Ex. 4298.) The district was not able to 
reduce class size for ELL students. (Ex. 4255.) 

FOF t 16 t. The inability to provide the necessary opportunities in the classroom has led to poor 
student performance in the McAllen ISD. In 2010-1 I. looking at all tests and all grades. 
nearly half of McAllcn's ELL students failed to meet the TAKS met standard and 94% 
failed to reach the TAKS commended standard. (RR25:185-87. 190.) 

FOF 1162. In the 20 I 1-12 school year, across all tests and grades. 68% of McAllen· s ELL students 
failed to meet the TAKS met standard, an approximate 20-point increase from the 
previous year. (Compare Ex. 4305 at Se~. L p. 3 with RR25: 185-87. 190.) Ninety-nine 
percent (99%) failed to reach the TAKS commended standard. a five percentage point 
increase from the previous year. (Compare Ex. 4305 at 3. with RR25: 185-87. 190.) 

FOF 1163. For 2012-13, 49% of students in McAllen did not meet the Level II phase-in standard in 
English I Writing. 32% failed to meet this standard in English I Reading. 18% in Biology. 
and 21% in Algebra I. (Ex. 4302 at 2-3.) 

FOF 1164. Results were even worse at the Level Ill advanced standard. Only I 0% of Mc A lien· s 
students were able to meet the Level Ill advanced standard in Biology. 10% in English I 
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Reading, and 2% in English I Writing: 6% of economically disadvantaged students met 
that standard in English I Reading. I% in English I Writing. and 4% in Biology. (Ex. 
4299 at 72. 75. 77.) 

FOF 1165. In 2012, 49% of grade 12 economically disadvantaged students in McAllen were not 
College-Ready Graduates in both subjects, representing an 8 percentage point decline 
from the previous year. (Ex. 4238 at 9: Ex. 589 at 11; Ex. 4302 at 11.) Ninety-eight 
percent of McAllen·s ELL s tudents were not college ready in both subjects. an increase 
from 90% the previous year. (Ex. 4238 at 9: Ex. 589 at 11 ; F.x. 4302 at I I.) 

FOF I 166. While 24. 9% of students statewide scored at or above the state· s criterion under the 
SA Tl ACT college-readiness indicator (Cx. 4302 at 12), only 18.5% of students did so in 
McAllen ISO. (Id.) 

FOF 1167. In light of the findings above and in Parts LB. I to l.C.6. this Court finds McAllen ISD 
lacks sufficient funds to provide a general diffusion of knowledge to its students. The 
district also lacks meaningful discretion to raise its tax rates to provide local enrichment 
programs to its students. 

v. Harlingen CISD 

FOF 1168. Harlingen CISD is a property-poor Chapter 42 district located in the Rio Grande Valley 
in South Texas. 

FOF 1169. In FY2013. the property value per WADA in Harlingen ISD was $130.875. a decline 
from $136.166 the previous year. (Compare Ex. 20038 with Ex. 235.) Its revenue per 
WADA was $5,458. a slight increase from $5.404 the previous year. (Compare 20038 
with Ex. 4235.) 

FOF 1170. Harlingen CISD has an M&O tax rate of $1.04. (Id.) It has an l&S tax rate of 17.9 cents. 
(Id.) Harlingen CISD is taxing at $1.04 but it is not able to raise its taxes above $1.04 
because of the high l&S rate and therefore. TREs have not been sought. (Ex. 4233-D. 
Flores Dep .. at 156-57 (explaining that the community just passed a bond election): Ex. 
11333-2012 Tab. Column V; El(. 4336. Cavazos Dep .. at 18. 19:1 -20.) 

FOF 1171. In 2011-1 2 . Harlingen CISD educated 18,464 students (Ex. 4293 at 6.) Of these students. 
0 .5% were African American. 90.6% were Hispanic. and 7.9% were White. (Id.) 

FOF 1172. In 2011-12. economically disadvantaged students comprised 77.5% of the total student 
population in Harlingen CISD, and 13.5% of the district's students were LEP. (Ex. 4293 
at 6.) Harlingen CISD's total student enrollment and economically disadvantaged and 
LEP student enrollment have increased over time. (Ex. 4336. Cavazos Oep .. at 12.) 

FOF 1173. The State recognized the district with a ''Superior Achievement" rating under FIRST for 
the 2012-13 school year. (Ex. I 1359.) Like Edgewood ISO. budgets provided by 
Harlingen CISD and testimony provided by Mr. Julio Cavazos rellect that the district 
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continues to allocate its resources efficiently and in the same manner as prior years 
examined in this case. (Ex 4239 at 5; Ex. 4289; Ex. 4336. Cavazos Dep .. at 28-31.) In 
2010-11. for example. 83.25% of the district's budget was expended on payroll and 
salaries. 14.21 % was spent on operating expenditures. and 2.54% was expended on 
capital outlay and debt service. (Ex. 4238 at 5.) 

FOF 1174. For the 20 13- 14 school year. this pattern remains similar when considering district 
budget allocations. The district budgeted 83. 77% of its genera l fund for payroll costs. 
14.58% for operating expenditures. and 1.64% for capital outlay and debt service. (Ex. 
20149 at 6.) 

FOF I I 75. Moreover. Harlingen CISD lacks funding to provide necessary interventions for an 
adequate education. including quality professional development, smal ler class sizes. 
extended learning time. sufficient services for parental involvement. increased 
technologies. and specialized learning communities for its low-income and ELL students. 
(Ex. 4233-D. f lores Dep., at 54. 83-84. 86-91. 157. 164. 212-220; RR 14: 158-60 
(referencing Ex. 4231 at 32-33); Ex. 1345, Izquierdo Site Visits Report. at 4-5.) 

FOF 1176. Teaching quality in the elementary bilingual/ESL program implementation for ELLs is 
weak due to a lack of funds fo r the quality ongoing professional development, program 
specia lists. and coaches. needed to support teachers and principals. There arc mixed 
classrooms in e lementary grades. add ing to the difficulties already faced by the teachers. 
(RR J5:12 1. 138-139. 173.) High school ELLs have an English for Speakers of Other 
Languages ("'ESOL .. )/English Language Arts teacher for part of the day; the rest of the 
day. ELL students have: core content teachers who do not have a strong preparation in 
SIOP. Currently. ELL students use English or poorly translated versions of the CSCOPE 
curriculum. which are insufficient for their needs. and translators are needed to develop 
the state-required wmmon unit assessments for the required curricu lum in Spanish. 
(RR 14: 158-160 (referencing Ex. 4231 at 32-33 ): Ex. 1345. Izquierdo Site Visits Report. 
at 4-5; Ex. 4233-D. Flores Dep .. at 54. 83-84. 86-91. 157, 164. 2 12-20.) 

FOF 1177. In addition. there are no funds to support paraprofessionals to become teachers or to 
support training for teachers to receive their bilingual/ESL endorsement. (RR 14: 158-160 
(referencing Ex. 4231 at 32-33); Ex. 1345 , Izquierdo Site Visits Report, at 4-5: Ex. 4233-
D. Flores Dep .. at 54. 83-84, 2 19-20: RRl 5: 128-29. 130. 140. 145.) 

FOF 11 78. Similarly. the additional $36,936 the district generated from 20 11 -12 to 2013-14 for 
Bi lingual I ESL does not even cover the cost of adequate professional development for 
ELL teachers in the district. much less the additional expend itures Harlingcn·s 
superintendent identified as necessary to meet the needs of its ELL students. (Compare 
Ex. 4237 at 8-9, with 4280.) 

FOF 1179. Overwhelming class sizes also remain an issue for Harlingen . The district was not able to 
refill a ll of the 22 teaching positions it had to eliminate in 20 I 0-1 1 as a result of budget 
cuts, and as a result. the district submitted 16 wa iver applications for the 2013- 14 school 
year. (Ex. 428 1; Ex. 4336. Cavazos Dep., at 49: 15-50: I 0.) 
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FOF 1180. The inability to provide the necessary opportunities in the classroom has led to poor 
student performance in the Harlingen CISD and has prevented the district from providing 
a general diffusion of knowledge. (See Ex. 4336. Cavazos Dep .. at 21: 15-18.) 

FOF I 181. After the first administration of the STAAR exam. 63% of Harlingen ISD"s ninth graders 
failed to meet the Level II phase-in standard on at least one EOC exam. (Ex. 6324. Moak 
Supp. Report One, at 7.) 

FOF 1182. For 2012-13. 37% of students in Harlingen CISD did not meet the level ll phase-in 
standard in Algebra; 25% failed to meet this standard Biology; 39% failed to do so in 
English I Reading; and 52% failed to do so in English I Writing. (Ex. 4288 at 2-3 .) 

FOF 1183. In 2012-13. almost 60% of Harlingcn's economically disadvantaged students did not pass 
the English I Writing test at the phase-in standard, compared to 52% of students who 
failed districtwide. (Id. at 3.) In English I Reading, 82% of ELL students and 46% of 
economically disadvantaged students failed compared with 39% of all students in the 
district. (Id. at 2.) In Algebra I, only 23% of ELL students passed at the phase-in Level II 
standard or above, compared with 63% of students districtwide; 58% of economically 
disadvantaged students passed that test. (Id.) 

FOF 1184. No economically disadvantaged student in Harlingen was able to meet the Level Ill 
standard in English I Writing. (Ex. 20156. STAAR Summary Report. Spring 2013. 
Harlingen CISD, at 9.) Only 3% of economically disadvantaged students were able to 
meet the Level Ill advanced standard in Biology, compared with 12% of non­
economically disadvantaged students. (Id. at 4.) In addition. only 7% of economically 
disadvantaged students met that standard in Algebra I, and 5% in English I Reading. (Id. 
at 20, I. and 7). 

FOF I I 85. No ELL student in the Harlingen CISD Class of 2012 or Class of 20 I I was considered a 
College-Ready Graduate in both English and Mathematics (Ex. 4288 at I I.) In the Class 
of 2012, only 39% of economically disadvantaged students were considered College­
Ready Graduates in both English and Mathematics. compared with 4 7% of al I students. 
(id.) In addition. only 5.6% of economically disadvantaged students scored al or above 
the state·s criterion for college readiness in the SAT/ACT. compared to 12.5% of all 
students districtwide and 24.9% of all students statewide. (Id. at 12.) These performance 
rates did not increase significantly from the prior year's perfonnance. (Id.) In 2012-13. 
only 153 out of 733 students tested in Harlingen CISD scored ac the college ready level 
on the SAT. (Ex. 4336. Cavazos Dep .. at 78-79.) 

FOF 1186. From 2009 to 2011, Harlingen CISD students have scored below the State and regional 
means on both the SAT and the ACT. (Ex. 4336. Cavazos Dep .. at 77-78.) 

FOF I I 87. In light of the findings above and in Parts l.B. I to l.C.6, this Court finds that Harlingen 
CISD lacks sufficient funds to provide a general diffusion of knowledge to its students. 
The district also lacks meaningful discretion to raise its tax rates to provide local 
enrichment programs to its students. 
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vi. Impact of 2013 legislation on Edgewood ISD Plaintiff 
districts 

FOF 1188. The additional funding provided through the increase in appropriations by the 83rd 
Legislature for the Edgewood Plaintiff districts does not render moot their adequacy. 
suitability. or state property tax claims and requests for relief. As discussed earlier (see 

supra Part l.B.2.f (FOF 65, et seq.)), the weights for ELL and economically 
disadvantaged remain unchanged and provide little additional money for ELL and 
economically disadvantaged students. For the property-poor Edgewood Districts. they 
are projected to receive between $17 and $21 more per ELL ADA in 2013-14 compared 
to the 2010-11 school year. (Ex. 20062A, Zamora Report. at 15.) 

Bilingual Education/ESL Allocations Per District 
Summary of Finances 

2010-11 2013-14 LPEADA 
BE/ESL 

Edgewood $527 $548 1.848 
Harlingen $522 $542 2,290 
La Feria $500 $517 42 1 
McAllen $534 $555 6.262 
San $518 $538 2.108 
Benito 
State $524 $545 

FOF 1189. The same rings true for the compensatory education weight. The Edgewood Districts are 
projected to n.:ceive between $34 and $41 more per economically disadvantaged ADA in 
2013-14 compared to the 20 I 0-1 I school year. (Ex. 20062A. Zamora Report. at 15 .) 

Compensatory Education Allocations for Each District 

Edgewood 
Harlingen 
La Feria 
McAllen 
San Benito 
State 

Summary of Finances 
2010-2011 2013-

2014 

1.054 1,095 
1,043 1,084 
1,000 1,034 
1.068 1.109 
1,035 1,076 
1.055 1.096 

2013-2014 
LPE ADA 
SCE 
10.506 
15.655 
3,377 
17.550 
10.234 

fOr 1190. Not surprisingly, the lack of adequate funding, even after the changes enacted by the 83rd 
Legislature. has continued to limit the districts· ability to implement best practices 
essential to increase student performance of and provide an adequate education to its low­
income and ELL students and substantial challenges remain for the Edgewood Districts 
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in providing a basic. quality education to their most needy students in the 2013-14 school 
year. (Ex. 20062A, Zamora Report at 21-22.) 

FOF 1191. The needs identified in the 2013-14 sc hoo l year were consistent with those necessary best 
practices and interventions identified previously in this trial. (See supra l.C.2.c.) 
Edgewood ISO. for example has shifted classroom space (including the loss of libraries. 
science labs and conference rooms) to accommodate more pre-K students but still finds 
itself unable to provide all of their pre-K students with access to quality pre-K programs. 
(Ex. 20062A. Zamora Report, at 21 .) 

FOF 1192. The additional funds resulting from SB I and HB I 025 also were not sufficient to meet 
Harlingen 's remaining bilingual or compensatory education needs. (See genera/(y Ex. 
4256 and Ex. 20149 at 9; see also Ex. 4336. Cavazos Dep .. at 24-25.) At a minimum. the 
additional funds did not restore the $5.3 million budget cut in 20 I 0-11 or even allow the 
district to keep up with area inflation of approximately 5%. (Ex. 4336, Cavazos Dep .. at 
14:8- 17:20, 18:3-19:7. 44-45, 53:7-11; Ex. 4337 at 4; Ex. 20150.) 

FOF 1193. During the same time period, due to sequestration. the districfs tederal funding decreased 
by approximately $I million, forcing the district to cut back on needed services such as 
summer school, tutoring, and extended learning time for at risk students. (Ex. 4336. 
Cavazos Dep .. at 26-27. 60-61.) 

FOF 1194. As a result. the distr ict still has areas of substantial need in its compensatory education 
programs notwithstanding the supplemental funding, such as additional teachers to 
provide needed extended day programs and to reduce class size. the reinstatement of 
tutoring for at-risk students that was eliminated when SSI funding was cut. extending 
preschool. quality. ongoing professional development for serving students who are at 
risk. and the offering of dropout prevention measures. (Ex. 20062A. Zamora Report. at 
21; Ex. 20149 at 9; Ex. 4336. Cavazos Dep., at 43: 19-49:22. 53: 12-61 :25: Ex. 4337 at 7: 
RR56:57-72. 11 3-16; Ex. 4337 at 7.) Despite the district"s need for paraprofessionals for 
its ELL students, the district still has not been able to hire a single paraprofessional. (Ex. 
4256.) 

FOF 1195. La Feria ISD identified unmet needs for bilingual students in summer programs. 
instructional coaches. updated technology, quality professional development and quality 
instructional resources. (Ex. 20062A. Zamora Report, at 21.} McAllen ISD noted the 
continuing need to employ and retain highly qualified bilingual teachers. offer quality 
extended day opportunities for bilingual students. and reduce class sizes. (Ex. 20062A. 
Zamora Report. at 22.) 

FOF 1196. The additional funds resulting from SB I and HB I 025 similarly were not sufficient to 
meet San Benito's remaining bilingual or compensatory education needs. For example. 
overwhelming class sizes remain an issue for San Benito, and the district submitted 18 
waiver applications for the 20 13-14 school year. (Ex. 4314.) 
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FOF 1197. An analysis of class size reduction in San Benito CISD provides an example of how 
inadequate the funds for ELL and economically disadvantaged students remain. 
Assuming San Benito CISD used all of its bilingual and compensatory education funds to 
reduce class size to 17: 1 in grades K-5 with a deduction for indirect costs. five of the 
district's eleven elementary schools would not have sufficient funds to reduce their class 
size. (Ex. 20062A. Zamora Report. at 29-31.) Of course. meeting the basic educational 
needs of ELL and economically disadvantaged students means employing a 
comprehensive approach of best practices and interventions. (Ex. 20062A. Zamora 
Report. at 31.) Under the current school finance system. school districts like San Benito 
would not be able to employ a single approach--class sit.c reduction- much less other 
necessary programs such as quality pre-K and quality extended day programs. (Ex. 
20062A. Zamora Report. at 3 I . ) 

FOF 1198. San Benito CISD identified deficiencies in their ability to offer competitive bilingual 
stipends for all bilingual teachers at the elementary level. to employ clerks to help with 
the state-mandated Language Proficiency Assessment Committee (LPJ\C) documentation 
and other state record-keeping demands of the bilingual/ESL program. to provide quality 
staff development in differentiated instruction specific to English Language Learners. and 
to hire instructional coaches. (Ex. 20062A, Zamora Report. at 22.) 

For 1199. The evidence demonstrates conclusively that the limited increased funding provided by 
SB 1 and HB I 025 for the Edgewood Districts falls far short of providing the necessary 
resources to implement best practices and provide reasonable. effective learning 
opportunities for ELL and economically disadvantaged students. (Ex. 20062A. Zamora 
Report. at 31.) 

FOF 1200. Likewise. additional M&O funding for the Edgewood Districts provided through the 
temporary appropriations for the 2013-14 school year did not inject significant funds in 
those districts needed to resolve the unconstitutional deficiencies. (Ex. 20062A. Zamora 
Report. at 5-6, I 5-32.) Among the poorest districts in the State. the limited. temporary 
additional funding does not provide those districts with meaningful discretion in setting 
their tax rates and it does not provide them with the adequate funds necessary to provide 
their students. especially their ELL and economically disadvantaged students. with the 
opportunities those students need to acquire a general diffusion of knowledge . (Id.) 

FOF 120 I . Comparing the M&O revenue per WADA received in 20 I 0-1 I to the M&O revenue 
projected in 2013-14, two of the five low-wealth Edgewood plaintiff districts continue to 
receive less revenue per WADA in the 2013-14 school year. compared to the 20 I 0-11 
school year without any adjustment for inflation. (See F.x. 20062A, Zamora Report. at 6.) 
McAllen ISIJ is expected to receive $96 less per WADA and La Feria ISO is expected to 
receive $I 09 less per WADA. (id.) The other three districts arc expected to receive 
relatively minor increases in funding per WADA: Edgewood ISO ($221 more per 
WADA); San Benito ISO ($162 more per WADA); and Harlingen CISD ($204 more per 
WADA). (See id.) 
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FOF 1202. HBS did nothing to cut costs for the Edgewood Oistricts. For example. districts will have 
to expend funds to expand ofTerings to prevent the loss of students to neighboring 
districts with wider course offerings and endorsements. (Ex. 4336. Cavazos Dep .. at 80. 
84-86; see also FOF I 07 for other examples of how endorsement requirements atlect 
districts.) In addition. as stated in FOF 240. districts must partner with at least one 
institution of higher education to provide certain courses 011 campus. (Ex. 20062A. 
Zamora Report. at 9; RRSS: 138-39.) Districts who currently ofTer such programs will 
have a competitive advantage over those with more limited resources. who must expend 
resources to comply with that requirement. (Id.) 

FOF 1203. Moreover. Harlingen CISD does not have sullicient funds to meet the additional costs of 
HRS. including hiring additiona l counselors and translators to meet the personal 
graduation plan requirements. providing additional infrastructure to prov ide statutory 
computer programming c lasses. and paying teachers to provide accelerated instruction for 
STAAR retesters. (Ex. 4336. Cavazos Dep .. at 98:1-12; Ex. 20149 at 14; Ex. 4336. 
Cavazos Dep., at 84: 15-89:22; 90: 13-2 1; 93:2-21; Ex. 4337 at 11.) At a minimum 
I larlingen CISD wou ld have to double its counseling stafT. in order to meet the personal 
graduation plan requirements of HB5. not including any translation or bilingual services 
required to communicate meaningfully with ELL students and their parents. (Ex. 4336. 
Cavazos Dep .. at 89-90.) 

D. Findings of fact relating primarily to TTSFC, Edgewood, and Fort Bend ISD 
Plaintiffs' financial efficiency claims~ 

1. The Legislature bas structured the school finance system so that it 
denies most districts the funding necessary to achieve a general 
diffusion of knowledge. 

FOF 1204. The school finance system allows some districts to raise the revenue necessary to ach ieve 
a genera l d iffusion of knowledge while most cannot do so at similar tax rates if at all: 
therefore. the system does not provide '"substantially equal access to fund ing up to the 
legislatively defined level that achieves the constitutional mandate of a general difTusion 

~· The findings of fact in this section address financial efficiency with resp1:cl to districts' ability to access 
revenue to fund the cost of an adequate education. i.e .. the general diffusion or knowledge. These findings 
or fact demonstrate !hat the system as structured makes it impossible for a ll districts to access adequate 
funding with the tax caps. meaning that most districts do not have substantially equal access to funding 
necessary to provide a general diffusion of knowledge. The findings of fact next address the tax rate gaps 
and revenue gaps associated with CTR. M&O. l&S, M&O plus l&S. and maximum tax rates and the effect 
of changes to education appropriations by the 83'd Legislature on those gaps. These find ings of fact 
demonstrate unconstitutional differences in the tax rates necessary to access funds. differences in revenues 
available at similar tax rates. and the significantly detrimental effect of these differences on propert)" poor 
districts. As described below. the evidence establishes that property poor districts tax higher. receive less 
revenue for their tax effort. and suffer a classroom funding disadvan1ag1: when compared to tht:ir wealthier 
counterparts. These findings of fact establish that the Texas school finance system is unconstitutional in 
that there is not a direct and close relationship between a district' s tax effort and its access to educational 
funds. Finally. the financial efficiency findings of fact address evidence of the impact of the system on 
individual districts. students. and families. 
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of knowledge:" WOC I. 107 S.W.3d at 571 (quoting Edgewood IV. 917 S.W.2d. at 730-
31 ). and is unconstitutionally inefficient. 

FOF 1205. The Court heard from three experts who conducted analyses of the ability of the plaintiff 
school districts to raise the money necessary to achieve a general diffusion of knowledge 
at similar tax rates. Dr. Wayne Pierce. Dr. Albert Cortez, and Dr. Catherine Clark used 
different methodologies. but all reach the same conclusion: the structure of the current 
system does not meet the Supreme Court"s mandate to provide """substantially equal 
access to funding up to the legislatively defined level that achieves the constitutional 
mandate of a general diffusion of knowledge' "" because most districts are unable tu access 
the estimated cost of an adequate education. WOC I. I 07 S. W.3d at 571 (quoting 
Edgewood JV. 917 S. W .2d. at 730-31 ). The testimony of these witnesses addresses 
whether school districts ··have substantially equal access to similar revenues per pupil at 
similar levels of tax effon:· Id. at 730-31. 

FOF 1206. As noted in Part l.C.5.f (FOF 625. et seq.) above. the Court was informed by three 
estimates of adequacy. which indicated that districts need a range of between $6.404 and 
$6.818 per WADA. in FSP funding in 2013-14 ($6.176 - $6.576 in 20 I 0-11 dollars) in 
order to provide a general diffusion of knowledge. (See FOF 632; see also FOF 629 -
FOF 631.) All three estimates reveal the system to be significantly underfunded and 
inadequate as a whole. (See F'OF 632.) As supported by the testimony of the financial 
efficiency experts, all three estimates also reveal the system to be inefficient and 
inequitable. The financial efficiency analyses performed in this case established that 
substantial gaps exist in tax rates. in yields per penny of tax effort. and in revenue 
generated. The analyses demonstrate conclusively that property-poor school districts do 
not have substantially equal access to those revenues at similar tax effort. (See infra Parts 
l.D.l.h.i-1.0.l.b.iii (FOF 1223. et seq.).) 

FOF 1207. This gross inequity in the system led parents. taxpayers. and approximately one-half of 
the school districts across Texas to challenge the financial inefficiency of the current 
school finance system. This is a substantial increase from the West Ora11ge-Co1•e 
litigation in 2004-05. These include the TTSFC plaintiff group. the Fort Bend ISO 
plaintiff group. and the Edgewood plaintiff group. These districts also enroll well over 
one-half of the Texas public school student population . (See supra FOF 2. FOF 4. and 
FOF 5.) 

a. Property-poor districts cannot raise the revenue necessary for 
a general diffusion of knowledge at similar tax rates to the 
property-wealthy school districts or at any legal rate. 

FOF 1208. In 1995. the Texas Supreme Court determined that a nine cent difference in tax rates 
between property-wealthy and property-poor districts to raise the M&O w1d l&S funds 
necessary to provide an adequate education was not so significant as to violate the 
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efficiency requirement of Article VII. Section I. Edgewood JV, 917 S.W.2d at 731.$5 

Because the Supreme Court·s determination was based on a system with a cap of $1.50 
and was prior to the Legislature· s compression of tax rates in 2006 (see s11pra FOF 24 ). 
under the current compressed system, the ·'permissible .. nine cent difference for M&O 
and facilities funding in 2005 is more comparable to a proportional six cent difference~" 
on the M&O tax gap alone under the current $1. 17 cap on M&O taxes. The evidence 
described below establishes that the tax and revenue gaps under the current system 
greatly exceed that permitted under Edgewood IV. 

i. The gap in tax rates between property-wealthy and 
property-poor districts necessary to achieve a general 
diffusion of knowledge has grown substantially since 
Edgewood JV. 

(a) Dr. Albert Cortez's weighted average analyses 
demonstrate that the poorest districts enrolling 
15% of the WADA in the state must tax at 
substantially higher rates (most beyond the legal 
limit) than the wealthiest districts enrolling 15% 
of the WADA to generate the revenue necessary 
for a general diffusion of knowledge.s' 

'~At the time of f.'dgewood IV. the formula funding included both maintenance and operations and facilities 
funding: today. facilities are funded largely through l&S for which there is no recapture. The disparity in 
taxes and access to revenue between property-wealthy and property-poor districts is even greater if l&S is 
included. CRR23:94; see Ex. 3187, Pierce Report. at 13- 14: see also infra Parts 1.0.3.d (FOF 1289. et ~-eq.J. 
1.0.3.e (FOF 130 I. et seq.). LD.3.f.iii CFOF 1325. <'t seq.). and 1.0.3.f.iv (FOF 1328. ,., seq.) .) 

'
6 At the time of Edgewood IV. under Senate Bill 7. "[t]he State [met] its constitutional duty to provide a 

gener.11 <liffusion of knowledge through funding provided by Tiers I and 2" and provided facilities funding 
all within the tax cap of $1.50. Edgewood IV. 917 S .W.2d at 730-31. Under Hou~e Bill I , the State 
"compressed" tax rates by one-third - to $I in most cases. (See Ex. 6395 at 2: FOF 25 ). The stated 
legislative intent was to provide a general diffusion of knowledge through Tier I funding provided at the 
compressed tax rate. (Ex. 5630, Scott Ocp .. at 341. 343-45.) Because the tax rate at which districts should 
be able to access a general diffusion of knowledge has been reduced by one-third, from $1.50 to $1.00. and 
because facilities funding is now provided outside of Tiers I and II, the Court finds that the allowable tax 
difference should also be reduced by at least one-third - or from 9 cents to 6 cents. 

57 The Court notes that the findings regarding the analyses performed by Dr. Cortez for the 2011-12 school 
year are based on corrected data provided by TEA in January 2013. after the cross-examination of Dr. 
Dawn-Fisher revealed that the State's original data set contained errors. Dr. Cortez had used the State's 
data in order to prevent the State from questioning the reliability of h is data. The Court finds that lhe 
supplemental analysis performed by Dr. Cortez. ho"'ever. is con:,istenl with his line.lings and opinions 
elicited in his testimony in this case. (See general~v. Ex. 4251. Cortez 2nd Supp. Report, at 14-16.) 
Therefore. although the final numbers changed slightly between his initial report (Ex 4225. Cortez Supp. 
Report) and his final report (Ex. 4251. Cortez 2nd Supp. Report), they do not substantively change his 
opinions reflecting the inequity in the system (indeed. many of the gaps increased between property­
wealthy and property-poor districts from his prior analysis). 
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FOF 1209. Dr. Cortez performed a series of .. weighted average .. analyses of the funding disparities 
between school districts in Texas using finalized school finance data from TEA for the 
school years 2009-10. 20 I 0-1 I , and 20 I l -12. and using near-final data for 2012-13.>M 
(See general(v Ex. 4000. Cortez Report; Ex. 4225. Cortez Supp. Report; Ex. 4251. Cortez 
2nd Supp. Report; Ex. 20030, Cortez October 2013 Report.) The ··weighted .. approach is 
computed by grouping districts by percentile or decile. summing up the numerator 
variable (for example. property values) for each decile group and then dividing that total 
by another variable totaled among the grouping (for example. WADA). and then 
reporting the weighted average (wealth per WADA in this example) for each grouping. 
(RR23:34-36.) 

FOF 1210. Csing this approach. Or. Cortez performed the same analysis as the Supreme Court in 
Edgewood JV by comparing the average tax rates needed to raise the revenue estimated to 
be the cost of a general diffusion of knowledge of the wealthiest districts that collectively 
enroll 15% of the statewide WADA ( .. Top 15% .. ) to the average tax rates for the poorest 
districts that enroll 15% of the WADA (""Bottom 15%'"). Dr. Cortez conducted these 
comparisons using yields based on both the revenue generated at the adopted \.1&0 tax 
rates and that generated at the maximum $1.17 tax rates. (See generally Ex. 4000, Cortez 
Report; Ex. 4225, Cortez Supp. Report; Ex. 4251. Cortez 2nd Supp. Report.) Under each 
of the methods employed by Dr. Cortez, the gap between the tax rate that the poorest and 
wealthiest 15% would need to raise the revenue necessary to achieve a general diffusion 
of knowledge is substantially greater than both the nine cent gap in Edgewood IV and the 
adjusted five-to-six cent gap that is more comparable today - increasing up to three and 
four times the Edge•wod JV gap. (See infra FOF 1211 - FOF 1213.) Furthermore, under 
each analysis. the Bottom 15% of WADA would have to tax above the legal maximum of 
$I. I 7 to generate estimated revenue necessary to provide a general diffusion of 
knowledge. (Id.) 

FOF 1211. Analysis comparing the Top 15% and Bottom 15% using district yields at adopted 
M&O tax rates: Using 2011-12 yields at adopted tax rates. the Bottom 15% of districts 
must tax at rates between 30 and 35 cents higher than the Top 15% of districts in order to 
generate revenue amounts near the estimates of adequacy provided in this case.s" (See 

Cx. 4251. Cortez 2nd Supp. Report. at 12.) In each case, the rate the Bottom 15% would 
have to tax is above the legal limit of $1.17. 

sx Both the State•s and Calhoun Coumy·s equity experts incorret:tly criticized Dr. Cortez for failing to 
analyze the financial efficiency system through a .. weighted analysis:· though he did in fact do so. 
(RR21 :70.) 

5'' The $6.000 figure is approximately the average FSP spending needed per 20 I 0-11 WADA under the 
adequacy estimate provided by Mr. Odden, The $6.500 figure is close to both the $6.576 per 2010-11 
WADA adequacy estimate based on the Edgewood JV calculation and the $6.562 per 2010-11 WADA 
adequacy figure based on the testimony of Mr. Moak. The $7.000 figure is close to the Edgewood IV and 
Moak estimates per 2011-1 2 WADA . 
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Poorest Districts with 
15% of WADA 

· ""'..-...; t . . ;-,~ 

'·_1..~'lfl'l ... ,. • • • : 

- ,), 

~~!~~{;~;~~· · ... :,.~~ 
Gap 

$1.18 

S0.30 

(Id. at 13. Table 9 (excerpted)) 

'{ :.~~~1~\ , '~ !~~ !' 
~~ .. ~:'.~,~ ~·. · -. ~1Ltt 

$1 .28 S1 .38 

$0.32 $0.35 

FOi- 1212. Reopcnin2 of the Evidence and 2012-13 Near-Final Data: Following the reopening of 
the C\ idcncc. Dr. Concz updated his analysis of the Top and Bottom 15% of WADA 
using near-final data for the 2012-13 school year and measu red the impact of the 10 I J 
legislative changes to funding. "" (Ex. 20030. Cortez October 20 13 Repon.) In one part 
ll f his anal~ sis. Dr. Cortez analyzed the school finance data for the 2012-13 school ~ear 
using the same \\eightcd approach desaihed above. (Id at 16.) Based on the 2012- 13 
school year. substantial gaps rcmaini..:d between the Top and Bottom 15% at adopted ta:-. 
rates. ranging bct\\ccn :!8 uncl 33 cents: 

... ·.' . .. - . ... . - .. . , ,·.. . "· ~ .. :~\~:-;, 

~ ')_ft. --~··<' 
f."' . -. ~ .. .:~·~ ·, ~~· .. :Jt!):'J~ 
~'f 

- ~:~~ ~·~:~ .': .' - . -;, ... 

Poorest Districts wi th 
15% of WADA 

Wealthiest Districts 
with 15% of WADA 

. ' 

. • .i,..;,.. i ~ .. ,i.,.~H .,,..,,• 

$1 .19 

$0.91 

$0.28 

... f• . '· 

t... .;1".-
}f':~. _.,. ~~~-

,.,., ... ,-.t.-

; -~ 
l' ' .. ~ 

. .~ 7"-1 ' 
.t. 'r ~Yo>..-·· •• 

$1 .29 $1.39 

$0.99 $1.06 

S0.30 S0.33 

(Id at 17 (excerpted).) llc rc again. in each case. the rate the Bottom I 51Yo would have to 
tux is uhovc the legal limit of $1.17. b l'l1 at levels bclO\'> the various adcquac~ 

"" In fonn ing i1s lindings and condusi.ms .~n th.: linancial cfticicnc'.!' of the system. the ('oun docs not rely 
t>n the $1.17 analysis pcrfonnc:d for the 2012-1.1 ~chool year and the rcla1cd $1 . 17 analysi~ on lhc 83 rd 
1.c:gi~laturc: ·s change~ as applied to the 2012- U data in 1:.xhihits 20037. 20038 and Tables>. 5. 7. <J. I I. and 
I\ in l'..\hibil 20030 due to data and compu1a1i11n issue:;. 
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cstim:ltes. the tax gaps an: suhstantial. Al $5.000. the Top I 5<)ti, have a 23 cent tax 
adn111tage (76 cents v. 99 cents): at $5.:'00. the Top 15% have a 26 cent tax advantage 
($(U0 v. $1.09). (Id. at 17.) 

FOF 1213. The Impact of 83rd Legislature's C hanges: Dr. Cortez also appl ied the revised 
legisl:lli\·c fo rmulas ror the 2013-14 school year to the near-final 2012-13 school district 
dat:l. (Id at I.) This proc1:dure allows the court to measure the effocts of the legislative 
changcs and avoids concerns ahout the aeeurac~ of revenue project ions for the 20 I 3-14 
sehotil year. as described previous I~ in this case. (Id.) Applying the 20 13 lcgislatin~ 
changes for the 20 1.3-14 school year to the 20 12-13 school finance data. the gaps in tax 
rates ni.:eded to generate the levels of revenue necessary for a general diffusion of 
knowledge between the Bottom and 'fop 15% reduced marginal!~ hut remained 
suhstantia l :"1 

" In the suppk111e111<1I hearing. lhl'. State <1\ em:d on cross cxaminatil>rl of Dr. CortcL that using yields ilt 
adopk·d tax rate!> would somehow 1101 pm\ ide the court with accurate data retlecting the amount of M&:O 
t:t.\l'S needed to generate\ arious l..:\'ds (lf reH'nUl' to prl>vide a general diffusion ofl..no\~ledgc. The Court 
finds such evidence and argument una\ ailing. First. as Dr. ConcL testified witl111u1 contradiclion lh>m an~ 
othl·r expert. using yields at adopted tax rate~ is a .:ommon and foir method for determining thi: tax rates 
needed ll• gem: rate various levels of funding. ( Rl{57:16- 17. 5 7 -58. 1-l6-4 7. ) Second. Defendants presented 
denwn~trati\c cvidcm:e only of four school districts whose yields differed at ... arious tax rates. but there 
\\as no expert tc~tirnon) detailing how those rates were calculated and whether the~ were accurate. (S .. , -. 
, ·.g .. it!. at 5.•.1 1'11ird. thi: State implied that using actual tax rates needed to generate \arious lc\els of 
rl'\·enuc \\ lH1ld alter the gaps between the top and bl•tH.1111 15° o W i\ l) ,\ districts or the top and bottom 
dc<.:iles found b~ Dr. fortc7.. Howe\ er. rhl ~uch evidem:e was presented. The demonstrnti\e evid..:nce (lf 

four di~trict~ · > iclds out of I .O:! I districts analyzed do..:s 1101 pmvide evideni.:e sullicicnt to rebut the ex pen 
anal:'i' of l>r. Cortez. :\s Dr. Corte1. testified. a district"s ~ ield at its adopted tax rate may go up or down 
\\ ith a rai~e or decreas..: in taxes. and thus. the adopted 1ax rate pro\ides the Court "ith a n:asonablc 
approximatilHl of the )icld that .::an be U!>Cd to determine the tax rat..: needed to generate re\'cnuc ncces~a~ 
1,1 olfrr a general diffusion of 1-nO\\ledgc. ( RR:\7:74-76. 77-78.) Defendants and Calhoun Cnunt) 
pn.:sen1cd the Court with no valid. rcliahle .inalysis shl"' ing othcmisc. Fourth. the State seemingly 
nit iciLcd Dr. Cortez for using :-- ields at adopted tax rate~. referring to such as an .. apples-to-orang.es .. 
eompari,on hl·causl' adopted tax r:1tes differ among sd10~) 1 districts and that he should ha\'c. instead. usl-d 
) ield~ generated lit the same rate of taxes. <RR57:56.) Hut as Dr. Conez explained. the .. apples·· arc the 
a\erage adopted tax rates for each dccile l•f school districts. (RR57:57.l The reality of the Texas schmil 
tinan<:c S) stem is that school di~tricts aero~~ Texas adopt different 1<1x rates and~ ield different revenue at 
lhl>Sl' rate~ . School districts adnpt M&O tax rates to generate revenue to attempt to pro' id.:: a general 
diffusilln of 1-ncl\\'lcdgL' and ll> meet the needs 0f their communit) - giH~n the constmints in the system such 
<•s accompan) ing l&:S tax rates and the ahilil) to afford higher laxc~. (Sec .rn11ra Part l.C. I ( FOf 2 I 0. ct 
we/. ). I It i~ unrefuted in th is case that. for cxample. the school districts in the wealthiest decile on average 
lrn'c mu<:h higher ~ic lds al comprc~scd tax n11cs and at the golden pennies and. thus. do not ha\e to ad\)pt 
ta.\ rates at the higher mtc~ with lower ) iclds like thc districts in the lowest decile. (.51 ·1· K<'llcnJ/(1·. h: . 
20030, b . 20038. h . 4~40.) l isi11g yields a t the same tax ra te would skew the ana lys is and would nor 
pro,·idc rhc Courl wilh useful information in dl'lermining whether propert'.\·-poor school disl r icts 
h1t\'l' substa ntia lly equal 11ccl'ss to simila r revenue necessary ro provide a general diffusion of 
kno~ ledge as tax efforts simila r to propl'r fy-we11lthy d istricts. Tarj?et rennue has further 
complicated m a tter s because the courts cannot simpl~· look at formula• fundinJ! in ord er to determine 
!ht· yil'lds for 11 11 school districts its in years past. 

1-inafl). l'\·.::n when using the Stale· s anJ Calhoun Count)·' own eviden~c of the ) idd~ for variou~ 
!,!rl'llpin!,!:. of dc1:ilc at ~imi lar tax rates. thc rc~ults continued to shm~ large di-;parities in revenues generated 
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Poorest Districts with 
15% of WADA 

Wealthiest Districts 
with 15% of WADA 

$1 . 16 

$0.91 

$0.25 

$1.25 $1 .35 

$0.98 $1.06 

$0.27 S0.29 

(!cl. at 19 (excerpted).) i:or all but the l(mcst estimate. the rate the Bottom 15% \\ould 
have to tax is above the legal limit of $1.17. At $5.000. the Top 15% enjoy a 20 cent tax 
advantage ( 76 cents '. 96 cents): at $5.500. the Top I 5':Vi1 have a 2J cent tax advantage 
( )0.83 \". $1.06 ). (Id.) 

FOF 121-L TE/\ also prodm:cd projccted school finance figures fr>r the 2013-14 school year. (Ex. 
:wo:n. A. Cortei' Hybrid Spreadsheet.) These tigures were not based on near-final data 
due to the man~ unstable variables (such as enrollment. tax collections. etc.) that are 
likel~ lo change between Octobcr 2013 (when the data was produced) and the fall of 
20 14 \.\hen TE/\ will have near-final data for the school year. (RR57:10-l I. 38-39. -l3: 
~ff ,1/so Ex. 20030 at ::! I.) I\ It hough Dr. Cortez expressed serious rcscr\ at ions regarding 
the ::!O 1.1-1-t TEA data. the Jata nc' crthcks~ rcn:al continuing. substantial gaps in the 
abilit) to generate the various levels of revenue bctwcen the Top 15% and the Bottom 
15%. ranging bctwcc:n an I 8 cent ~md 25 cent tax alh·;mtagc for th~ lop 15%: 

;111d in ) ields p.:r penn) al each ta~ rate!>. (See i11fi·a Section I .D.9.c <citin~ Ex. :l44 I. Affidavit of.\. 
C<H1c1.1 l"hc Staie·~ additional criti<:i~m 111" aHraging ta:'I. rates among lhl· groupings of districts. whether 
b) W/\Dt\ <)r deciles of property \\Calth. was also meritks~ a.~ the State's own expert witness. Dr. Da\\n­
Fisher. agn:cd that such averaging wa~ reliable and that ··weighting .. taxes .. \\Ouldn ·t be an accurate 
n.•lk1:tion oh' hat" ~ actually happening in the state in tcrrns of tax rates ... IRR6~: 157-59. 145-46. l 
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St 40 

SIJO 

SI 00 

SO•.O 

$040 

$0)0 

YlllO 

(Id. al '.!4.) 

Low Wfflth Districts Would Nffd Hither Tax Eftotts 
to Genent• Yields of $5,000 & $7,000 Per Penny 

at 2013·14 Yields at Adopted Tax Rates 

Gfoup ._....Tu ID Get YWd $S,000 Gfoup A ..... T• ID Get YWd $7,000 

........ 1.S~ofOlltricts -~ •• of Ollertcts 

FOF 1215. /\I though the gaps noted above reduced s lightly b) I to 4 cents after the 2013 legislation. 
they n:main at least twice the size of the gap alkmcd by the Texas Supreme Court in 
f<(~nmod n ·and three-to-four times the size o f the adjusted gap. ( H>F I'.! 12.) 

(h) When comparing tax rates of districts by deciles 
of property wealth, Or. Albert Cortez's analysis 
further demonstrates that the poorest decile of 
districts must tax at substantially higher rates 
than the wealthiest decile of districts to generate 
the revenue necessary for a general diffusion of 
knowledge. 

FOF I'.! 16. Analysis comparing the top and bottom deciles of property wealth per WADA using 
district yields at adopted M&O rates : Dr. Cortez also performed his \.\•eighted analy sis 
described ahove \\.hen comparing school Ji:micts by 1.kcik o f property wealth per 
Wl\ DA. Acwrding to Mr. Wi snoski. fi.mner TE/\ Dcput~ Associate C1.>mmissioner for 
Schnol Finance. the decile ana lysis is the same t) pe o f analysis utili7ed hy TEA for a 
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numhcr of y<!ars.'·: (CompCil'<' Fx. 4240 at 2. l) and Ex. 6441. Wisnoski Dcp .. at 119-20 
11·i//1 Lx . 5653 at l 52.) 

Fol: 1217. A signifo:ant equity gap is l(iund ""hen analyzing the lcvd of M&O tax effort rc4uircd by 
each \\cighted decile of school districts to generate rc\cnuc to meet the various estimates 
llf adcquac) using districts· yields at their 2011-12 and 20 12-13 adopted tax rates. 
(RR23:-n-49. 53-54: Ex. 20030 at 9-10.) llcrc again. the Court notes that under each 
estimate of adequacy. the poorest dedle of districts could not reach the necessary level of 
funding hccause to do so would n.:quire taxing above the $1.17 cap. nor could an) t>f the 
other districts in the hottom three deciks. (Ex. 4251. Cortez 2nd Supp. Report. at 6: Ex. 
20030 at I 0.) For the 2011-12 school yl!ar. the \vcalthiest dccilc·s tax advantage over the 
poorest decile ranged from 29 cents to 42 cents: 

Poorest Decile 

9th 10% of 
Districts 

Gap 

$1.20 

$1.03 

$0.35 

$ 1.30 $1.41 

$1 .11 $1.20 

$0.38 $0.42 

(Lx. 4251 al 7 (excerpted).) bt:n for revenue anH>unts helm'v the adequacy estimates. the 
tax rates gaps rcmaim:d substantial. shm'v'ing the wealthiest dccik taxing 29 cents less for 
$5.000 and 32 cents less for $5.500 rnrnparcd to the poorest decile. (Sc(' id.) 

FOF 1218. Impact of 83rd Le2islature's Chan2es: In the supplemental hearing. Dr. CortcL 
engaged in thl'! same analysis of 2012-13 data and of the 20 13 legislative changes as 
applied to the 2012- 13 data. Both analyses show stark. continuing tax advantages for the 
wealthiest dccik. (Ex. :W0.10 at 9-10. 13.) For the 2012-13 school year. the data sho" the 
following cquit~ gaps: 

· : \\r. Wisno~t...i disaggn:gatetl sdmol districb by wealth in a ~imilar manner '~hen presenting the Cour1 
\\ ith an O\t'I'\ ic" ot' the Tc.xa!' school tirrnncc S)Stem in thi~ case (though this analysis was not an e4uiry 
:111al)'~is L 
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. "., . . >&'-
; - ... ' 1,--:-;- '~ 

.~· ; i . 
. . . . . ' . , 
' :J)l:_ • ,:,.. ~ .. ~· ~ 

Poorest Decile $1 .19 

2nd 10% of Districts $1 .19 

9th 10% of Districts $1 .03 

Wealthiest Decile $0.82 

S0.37 

:'~ ·~ ~~(: ;~ ~~ ~:t~ 

.,,. ~ . > :~:;;.;s 
~ ' ), ........ ~-
$1 .29 

$1.29 

$1 .11 

$0.89 

$0.40 

$1.39 

$1.39 

$1.20 

$0.96 

$0 .43 

(Id. at I 0. Table 6 (ex1.:erptcd). ) Like the prior analysis. f()r re\<cnue amounts bclo\\ the 
adequacy es timates. the tax rates gaps remained substantial. showing the wealthiest decile 
taxing 32 cents less for $5.000 and 35 cents less for $5.500 compared to the poorest 
decile. <S<'l' icl.} 

FOF 1219. When appf) ing the 2013 legi slative changes for the 2013-14 school year to the 2012-1 J 
data. minimal changes resulted: 

. . . .... • ... .4 
. . . 

- '· 
. ~. . .. 
.,.;.;:.., . . ~' - ~~,,.~ .. '': .. ~.; : _:~ ._~3;.? 

Poorest Decile $1 .16 $1 .26 $1 .35 

2nd 10% of Districts $1.16 $1.25 $1.35 

9th 10% of Districts $1 .02 $1 .11 $1.19 

Wealthiest Decile $.82 $0.89 $0.96 

$0.34 $0.37 S0.39 

(Id. at I J. Table 8 (excerpted). ) For the revenue amounts below estimated amounts of the 
cost of an adequate education. the wealthiest decile taxed substantially less than the 
poorest decile. taxing 29 cents less at $5.000 and 31 cents less at $5.500. (See id.) 
( \imparing Tank 6 in FOF 1222. the tax rate gap accounting for the 83''1 Legislature's 
appropriations closed the tax gap only 3 cents to produce $6.000 and $6.500 in M&O 
ren:nue and -l cents to produce $7.000. 

H>F 1220. Even \\hen using thi: Statc· s estimated data ror the 2013-14 school year. th<.· districts in 
the \.\ealthiest decile an: ahle to tax hetwccn :!5 cc111.,· uJI(/ 3fi , ·,·nts l<'ss than the districts 
in the poorest decile to misc the same amount of revenue. 
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(Id. at .22.) 

low WMhh DistricU Would Need Hlfher Tu Efforts to Genente 
Yields of $5,000 • $7..000Per Penny et FY 2013 Adopted Tu btes, 

Usina 2013-14 TEA Revenue Projections o.u 
$100 

S140 

SI JO 

St no 

S(l 10 

sooo ·--.... _ .... 

FOF In I. Based on Dr. Corte~' s comprehensive analysb. the Court finds unconstitutionall) 
SllOStanlial gaps in tax rates llCt.:essar) to provide a general diffusion or kllO\\ ledge exist 
bet-.\ccn kl\\ property wealth and high propert~ v.:ealth school districts. 

b. Onl)' the wealthiest 259 districts are able to access the lowest 
estimate of revenue necessary to provide a general diffusion of 
knowledge within allowable tax rates. 

FOF 1222. Analyses by Dr. Wayne Pierce and Or. Catherine Clark reveal that only the \\ealthicst 
di stricts are ahk to generate enough revenue to achieve adequacy \\ ithin the current 
structure of the school finance system. while poor districts. even when taxing much 
higher. cann<)l. (_j. f;,z~e1mocl I. 777 S.W.2d at 397 (concluding that the system was 
nt:ither ··financially efficknt nor cflicicnl°· in the sense of providing the resources 
ne1.:cssar~ for a ··general diffusion of knov.le<lge:· and ··therefore it violates artidl' 1"11. 
section I o( tit<' Texas Constif11tio11:· (emphasis added)). An analysis of the abilit) of 
:.i.:hool districts to reach these adequacy estimates makes it dear that the current school 
tinani.:c system fail s to provide all districts v,:ith substantially equal access to the re\cnuc 
needed to achieve a general diffusion o f knowledge . 
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i. School districts cannot raise the inflation-adjusted 
Edgewood JV adequacy estimate at similar levels of tax 
effort. 

FOF 1223. One of the adequacy estimates on which this Court relies is based on the Texas Supreme 
Court's opinion in Edgewood JV. There, the Court stated. in footnote I 0: "Based on the 
evidence at trial, the district court found that meeting the accreditation standards. which 
is the legislatively defined level of efficiency that achieves a general diffusion of 
knowledge. requires about $3.500 per weighted student." Edgewood IV. 917 S. W .2d at 
755 n.10. (See also RR9:122.) As described in FOF 632 above. when adjusted for 
inflation. this number is equivalent to $6,576 in 20 I 0-11. $6.818 in 13-14 and $6.955 in 
2014-15. and is a reasonable. credible and conservative estimate of the cost of achieving 
a general diffusion of knowledge (under the prior standards). (See RR54: 123-25 
(referencing Ex. 6618 at 18-19); RR9: 122-23; RR 16:23-26.) 

FOF 1224. Dr. Wayne Pierce analyzed how many districts could access $6,576 - the Edgewood IV 
calculation adjusted to 20 I 0-1 I dollars. He determined that as of 20 I 1-12. only 130 
districts taxing up to $1.04 in M&O could raise $6.576 in revenue per WADA (using the 
2010-11 definition of WADA). (RR9:159-60.) This means that in 2011-12. 894 districts 
could not. without a TRI::. raise the inflation adjusted revenue amount that the Supreme 
Court determined necessary to achieve a general diffusion of knowledge under the prior 
academic standards. (Id.) As discussed herein. a system that allows local taxpayers to 
preclude a district from accessing sufficient funds for a general diffusion of knowledge is 
structurally unconstitutional. 

FOF 1225. As of 2011-12. only 233 districts taxing up to the $1.17 cap in M&O could raise $6.576 
in revenue per WAJ.)A (using the 2010-11 definition of WADA).) (Ex. 3094; Ex. 3095; 
Ex. 3096: Ex. 3097: Ex. 3098; RR9:124-29.) This means that 791 districts could not 
raise the innation adjusted revenue amount that the Supreme Court determined necessary 
to achieve a general diffusion of knowledge under the prior academic standards while 
taxing within legal limits ($1.17 or below). (Ex . 3094; Ex. 3095: Ex. 3096: Ex. 3097: Ex. 
3098.)"J 

FOF 1226. The actions of the 83rd Legislature did not change these outcomes. It is projected that. in 
2013-14. only 119 districts taxing at $1.04 or Jess will be able reach the level of $6.576 
and only 202 districts taxing at $1.17 or less will be able to reach that same the level of 
$6,576. (Ex. 3524 at I; Ex. 3525 at I: Ex. 3526 at I; Ex. 3527 at I.) 

FOF 1227. Dr. Catherine Clark of the Texas Association of School Boards performed a similar 
analysis to determine how many districts could raise $6.818 - the number from 
Edgewood JV inflation-adjusted to 20 I 3-14 do llars. (See Ex. 6618 at 19: see also supra 
FOF 632.) Under the 2013-14 formulas. 924 districts, enrolling 5.9 million students in 
weighted average daily attendance ( .. WADA"). could not raise $6.818 at a tax rate of 

6 .1 The listing of those districts that could reach $6.576 at $1 .17 or less and those that could not reach 
$6.576 within the legal limits is in Exhibit 3098. (RR9: 123-14: Ex. 3098 at I.) 
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$1.04. (RR58:48 (referencing Ex. 6622 at 19).) Furthermore. 875 districts. with 5.8 
million in WADA. could not raise $6.818 in revenue per WA DA even if taxing at the 
$1.17 cap. (Id. ) In comparison. 81 school districts can raise this revenue amounc at a tax 
rate of just $1.00. (F:x. 6622 at 19.) This means that the vast majority of students live in 
districts that cannot raise the inflation-adjusted revenue amount that the Supreme Court 
determined necessary to achieve a general diffusion of knowledge under the prior 
academic standards at any permissible tax rate - much less within similar levels of tax 
effort to those districts that can raise this level at a tax rate seventeen cents below the cap. 
(RR58:48 (referencing Ex. 6622 at 19).) 

FOF 1228. In 2014-15 dollars. the Edgewood IV number becomes an estimated $6.955. (Set1 Ex. 
6618 at 19: see also supra FOF 632.) Under the 2014-15 formulas. 929 districts. with 
almost 6 million in WADA cannot raise $6.955 in revenue per WADA with $1.04 M&O 
tax rate. (RR58:49 (referencing Ex. 6622 at 20).) Furthermore 888 districts. with almost 
5.9 million in WADA. cannot raise $6.955 even if taxing at the $1.17 cap. (RR58:49-50 
(referencing Ex. 6622 at 20).) In comparison. 87 districts can raise this revenue amount 
at a tax rate of just $1.00. (Ex. 6622 at 20.) In other words. in the next school year. the 
vast majority of students will still be living in districts that cannot raise the intlation­
adjusted revenue amount that the Supreme Court determined necessary to achieve a 
general diffusion of knowledge under the prior academic standards at any permissible 
tax rate - and certainly cannot raise it at a level of tax effort similar to the $I .00 tax rate 
at which the wealthiest districts will be able raise this amount. (RR58:49-50 (referencing 
Cx. 6622 at 20).) 

ii. Only 124 of 1,020 school districts can raise Dr. Odden' s 
estimated adequacy amount without a TRE. 

FOF 1229. Dr. Odden used an evidence-based approach to determine the cost of providing tht: 
appropriate interventions to meet the State's standards. (See supra Part l.C.5.c (FOF 610. 
et seq.).) His estimate. prior to adjusting for inflation. indicates that districts need. on 
average. $6.176 per WADA in 2010-11. or. once adjusted for inflation. $6.404 per 
WADA. in 2013-14 and $6.532 in 2014-15. (See supra FOF 632) 

FOF 1230. Even when looking at the lower 2011 adequacy figure of $6.176. and using the State ·s 
own data. and incorporating the 2013 legislative changes to funding formulas. tht: Court 
finds that. as of FY 14. only 124 districts are projected to reach $6, 176 in M&O revenue 
when taxing at $1.04 or less and only 259 districts are projected to reach the same figure 
when taxing at 1.17 or less. (RR63:46-50 (referencing Ex. 11440).) 

FOF 1231. Using the inflation adjusted number. according to the State"s own data. as of 2013-14. 99 
districts. taxing at $1.04 in M&O. could raise $6.404 per WADA. (Ex. 11440 at Tab 
2014. Column P.) This means that 1.128 districts in the state cannot raise the Odden 
estimate of the average revenue necessary to achieve a general diffusion of knowledge 
without a TRE."" Only 165 districts. taxing at the $1.17 cap. could raise $6.404 per 

<>• The State's data includes charter schools. which makes the total number of districts larger. 
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WADA. (Ex. 11440 at Tab ·'20 14." Column T.) This means that 1.062 districts cannot 
raise the Odden estimate of average revenue necessary to achieve a general diffusion of 
knowledge because to do so would require exceeding legal limits. 

iii. The vast majority of school districts cannot raise Mr. 
Moak's estimated adequacy amount at similar levels of 
tax effort. 

FOF 1232. Mr. Lynn Moak testified that districts need, on average, $ 1.000 more per WADA than 
they recdved in 20 I 0-11. which translates to $6.562 per WADA in 20 I 0-11 , or. once 
adjusted for inflation. $6.804 per WADA in 2013-14. and $6.941 per WADA in 2014- 15. 
(See supra Part l.C.5.d (FOF 621) and FOF 632.) 

fOF 1233. Using the lower 20 I 0-1 I ade<.juacy figure of $6,562. the Court finds that. as of 20 13- 14. 
only I 19 districts can reach $6,562 in M&O revenue when taxing at $1.04 or less and 
only 208 districts can reach $6.562 when taxing at 1. 17 or less. (Ex. 3532 at I; Ex. 3534 
at I.) 

iv. School districts cannot raise the average revenue of 
districts rated "Acceptable" in 2010-11 with similar 
levels of tax effort. 

FOF 1234. In 20 I 0-1 I. the average revenue of districts rated ·'Acceptable .. under the prior, less 
rigorous accountability system. was $5.645. (RR58:4 l-43; see also supra Part 1.8.3 
(FOF 81. et seq.) (describing increased academic standards).) 

FOF 1235. In 2013-14. a.fier the actions of the 20 13 legis lature to .. restore .. the funding cuts. 607 
districts. educating almost 4.2 million students. cannot raise $5,645 by taxing al $1.04. 
(RR58:44 (referencing Ex. 6622 at 18.) Forty-two districts could not raise this amount 
even by taxing at the $1.17 cap. (Id.) In comparison. 260 districts can raise this amount 
at a tax rate of just $1.00. (Ex. 6622 at 18.) 

FOF 1236. The forty-two districts which cannot raise the amount of money necessary to provide an 
accredited education under the prior standards within permissible tax rates and the 607 
districts that cannot do so without a TRE do not have substantially equal access lo this 
level of funding at similar tax rates to those districts that can raise this amount at $1 .00. 

v. School districts cannot raise the 2012-13 statewide 
average revenue per WADA without a TRE. 

FOF 1237. The average revenue per WADA in the 2012-13 :school year was $5.5 11 per WADA. 
(RR58:37-38 (referencing F,x. 6622 at 17).) This number is approximately $1.000 per 
WAOA less than all of the inflation-adjusted estimates of adequacy presented to the 
court. (See.rnpra Part l.C.5.c (FOF 622. et seq.).) 
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FOF 1238. Yet in 2013-14, ajier the actions of the 2013 legislature. 404 districts. enrolling 1.9 
million in WADA. could not raise $5,511 taxing at $1.04. (RR58:40 (referencing Ex. 
6622 at 17).) Furthermore, eighteen districts could not raise $5,511 per WADA even if 
taxing at the $1.17 cap. (Id.) In comparison. 322 districts could raise this amount at the 
$1.00 maximum Tier I tax rate. (Ex. 6622 at 17.) 

FOF 1239. The eighteen districts which cannot reach this funding level within legally permissible tax 
rates and the 404 districts that cannot do so without a TRE do not have substantially 
equal access to this level of funding at similar tax rates as those districts that can raise 
this amount at $1.00. 

FOF 1240. Based on the above findings. the Court concludes that most students live in school 
districts that cannot reach the level off unding necessary to achieve a general diffusion of 
knowledge within legally permissible tax rates. and that this means these students do not 
have substantially equal access to this funding level at similar levels of tax effort as 
constitutionally required. 

c. The effect of the legislative changes in 2011 and 2013 combine 
to "level-down" the system rather than "level up" all districts 
to the level necessary to achieve a general diffusion of 
knowledge. 

FOF 1241. The findings above indicate that the State has far to go in meeting its obligation to 
provide all districts access to the revenue levels necessary to achieve a general diffusion 
of knowledge al similar tax rates. But Dr. Clark's analysis of the formula changes made 
by the legislature in 20 I I and 2013 reveal that. rather than making progress toward that 
goal. the changes resulted in ''leveling down .. funding for Texas public school districts. in 
contravention of the Supreme Court's instruction. (See Ex.6622 at 2-15.)6

' Edgewood 
IV. 917 S.W.2d at 730. 

FOF 1242. As a result of the 2011 legislative changes. all districts' resources across all wealth levels 
were reduced in the 2012-13 school year, at the same time that performance standards for 
students. schools. and districts were increased. (RR58:23-26 (referencing Ex. 6622 at 3-
4).)<><> 

o5 Or. Clark ·s analysis of whether the system results in leveling up or leveling down looks at revenue at 
adopted tax rates and is not intended 10 be an analysis of whether districts have substantially equal access to 
similar revenue at similar tax effort. (Sc•e RR58:53.) Because this analysis was not intended as such by the 
expert, the Court clot:s nol rely upon it in order to answer that question. 

"" Dr. Clark performed her analysis of leveling down first by grouping districts inlo wealth deciles that had 
equal numbers of WADA in each decile and then by grouping districts into deciles that had equal numbers 
of districts in each decile. (See RR58:3 I· 32.) Both analyses result in the same conclusion, that the State 
has leveled down funding at the same time it is raising standards. (Compare Ex. 6622 at 3-8 with id. at 9-
14.) 
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Chart 1.1 
Change in Revenue per WADA. 2010-11 to 2012-13 
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S 114,934 SI 56.079 S 187.197 118.789 $245,276 $268.733 5334, 178 $362.961 $436.052 and higher 

Wealth per WADA Range• 

• 2012- 1 3 Wealth per WADA with 2010- 11 formulas 

( b:. 6622 at 8.) 

FOF 12·0. \\ .. hen taking into consideration the 2013 legislative changes. and comparing 2013-14 
funding levels to pre-cut 20 I 0-11 funding levels. the decreases in funding for school 
di.stricts in the top four wealth deciles \\·ere greater than the slight increase in funding for 
the ho tl(ltn six wealth deei les. (Id at 5-6.) 
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Chart 1.2 
Change in Revenue per WADA. 2010-11 to 2013- 14 
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Wealth per WADA Range" 

·2012 - 13 Wealth per WADA with 2010- 11 formulas 
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(Id. at 6.) 

FOF 1244. On a system-wide basis, the losses outweighed the gains, with statewide average 
spending in 2013-14 being $42 per WADA less than in 20 I 0-11. (RRS8:27 (referencing 
Ex. 6622 at 5).) Furthermore. the average wealth districl in the state is in decile 7. a 
decile that loses $94 per WADA in 2013-14 compared to 2010-11. (RR58:27.) The 
Court is not indicating that the property-poor school districts were accessing greater 
funds than the wealthier districts after this leveling down. Dr. Clark's analysis showed 
that even with the 2013 legislative changes enacted. the lowest wealth decile of districts 
is projected to receive over $900 less per WA DA in 2013-14 and $800 less per WADA in 
2014- I 5. (Ex. 6622 at I I , 13.) 

FOF 1245. Perhaps most importantly. this leveling down was done in the absence of any study or 
attempt by the Legislature to determine how much it costs districts to achieve a general 

· diffusion of knowledge or whether school districts' were able to achieve a general 
diffusion of knowledge before or after the leveling down. (See RRS8:25-26. 54; supra 
Parts l.C.5.a (FOF 603. el seq.) and l.C.5.f (FOF 625. et seq.).) 

2. Unconstitutional tax rate gaps exist between property-poor and 
property-wealthy districts. 

FOF 1246. In addition to the analyses above regarding the gap in tax rates necessary to achieve a 
general diffusion of knowledge. Dr. Pierce performed a series of '"simple average'" 
analyses of lhe funding disparities between school districts in Texas. ''7 (RR9:33-35.) For 
each analysis. he began by sorting the districts by property wealth per WA DA. He then 
grouped the districts into percentiles. In some analyses. he calculated the percentiles by 
district (e.g. out of 1.024. the ''top I 0%" would be the I 02 wealthiest districts in 2011-12 
and out of 1.021 , the .. top 10%'" would be the 102 wealthiest districts in 2012-13). in 
others he calculated the percentiles by WADA (e.g., out of 1,024 districts with a 
statewide WADA of 5.670.091 in 2011-12, the top I 0% would be the 181 wealthiest 
districts that collectively enroll I 0% (570,686) of the statewide WADA and out of 1.021 
districts with a statewide WADA of5,984.196 in 2012-13. the top 10% would be the 178 
wealthiest districts that collectively enroll 10% (592,783) of the statewide WADA). Dr. 
Pierce then calculated the average tax rate the bottom ten. fifteen. twenty. and twenty-five 
percent of districts would have to levy in order to receive the same average revenue as the 
top ten. fifteen. twenty. and twenty-five percent during the 2011-12 school year. The 
simple average was calculated by summing the applicable variable (e.g. tax rate) and 
dividing by number of districts in the percentile (to get average tax rate in this example). 
I le performed this analysis looking at M&O rates. at l&S rates. and at Total (M&O plus 
l&S) Rates. 

1>7 The State criticized Or. Pierce for using simple averages: however. the State chooses to fund on a district 
basis rather than per capita. and Or. Pierce 's analysis is relevant and explains the real ity of the differences 
among school districts and reflects the manner of funding chosen by the Legislature. (RR32:45-46.) 
Further. the Court notes that the State uses simple averages in determining the basic allotment for funding 
charter schools. ( RRJ3: I 0-11.) 
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FOF 124 7. In these findings and the Pierce analysis: 

a. Tax rate gap means the amount which property-poor districts tax in excess of 
what their wealthier counterparts tax in each given percentile comparison. 

b. Revenue gap means the difference in the amount of revenue that the property­
poor districts receive at their higher tax rates compared to what their wealthier 
counterparts receive at their lower tax rates. 

c. Classroom funding disadvantage means the amount of additional funding the 
property-poor school districtc; would receive. per classroom of 22 in Average 
Daily Attendance (ADA). if they were funded at the same levels as their wealthier 
COUnterparts. OK 

d. Yield gap means the amount of additional funds that the wealthier districts can 
raise. per penny of tax effort. compared to their property-poor counterparts. 

FOF 1248. As detailed below in FOF 1249 and ror 1250. the bottom percentiles would have to tax 
between 46 and 66 cents higher than the top percentiles to receive the same M&O 
revenue as the top percentiles received during the 20 I 1-12 school year.w Under each of 
these calculations, the property-poor districts can never obtain the revenue that the 
property-wealthy receive. because the property-poor districts would have to tax higher 
than the $1.17 cap for M&O. 

FOF 1249. M&O Tax Rates to match revenue of top 10% by percentiles of districts: In order for 
the I 0% of districts with the lowest property wealth to receive the same M&O revenue 
per WADA as the I 0% of districts with the highest property wealth ($7,998 per 
WADA). the bottom 10% of districts would have to tax. on average, 66 cents higher than 
the top I 0% average tax rate of $1.004, or at a tax rate of $1.664. (Ex. 30 I 0 at I: Ex. 
3011 at I.) Comparing the bottom 15% of districts to the top 15%. the bottom 15% of 
districts would have to tax. on average, 54 cents higher than the top 15% average tax rate 
of$1.021. or at a tax rate of$\.561 in order to receive the same revenue. (Ex. 3010 at I: 
Ex. 3011 at I: RR9:53.) 

<>H The Court finds the comparison of revenue differences by classroom to be relevant to the constitutional 
analysis because that is the method chosen by the Legislature for providing education to Texas 
schoolchildren. The classroom funding disadvantage was calculated by first. assuming a 95% attendance 
rate. a typical elementary classroom of 22 students has 20.9 students in average daily attendance (ADA). 
[Multiply 12 x 0.95.] Second. divide each district ' s WADA (i.e .. weighted ADA) count by its ADA to 
determine ib WADA-to-ADA nilio. Third. multiply the average WADA:ADA ratio for the low-funded 
group by 20.9 ADA to determine the WADA count for an average classroom in that group. Finally. 
multiply this WADA count by the per-WADA funding gap to determine the classroom disadvantage 
between the low and high-funded districts. 

"" At the time of the initial phase of this trial. the 2011 - 12 data that is the basis of the following findings 
was the most current finalized data available. Although the 83'd Legislature made changes to elements of 
the system by appropriation. the stnicture of the school finance system was not changed so the 2011-12 
data remains relevant to the determinative issues in th is case. 
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FOF 1250. M&O Tax Rates to match revenue of top 10% by percentiles of WADA: In order for 
the districts with the lowest property wealth enrolling 10% of the WADA to receive the 
same revenue per WADA as the districts with the highest property wealth enrolling I 0% 
of the WADA. the botLom I 0% of districts would have to tax. on average. 48 cents higher 
than the top I 0% average tax rate of $1.025. or at an M&O tax rate of $1.505. (Ex. 3025 
at I; Ex. 3026 at I.) Comparing the bottom 15% of districts to the top 15%. the bottom 
15% would have to tax. on average. 46 cents higher than the top 15% average tax rate of 
$1.025. or at a tax rate of $1.485 in order to receive the same revenue. (Id.) 

FOF 125 I. This same pattern of property-poor districts having to tax at a higher tax rate in order to 
receive, or attempt to rcccive.111 the same revenue per WADA as their wealthier 
counterparts is evident when comparing M&O tax rates and M&O revenue in the top and 
bottom I 0. 15. 20, and 25 % of districts. (Ex. 30 I I at I; t::x. 3026 at I.) 

FOF 1252. Because wealthy districts are able to receive more revenue at lower tax rates resulting in 
lower avernge Lax rntes, using current tax rates underestimates the potential disparities in 
the system. In order to determine how much disparity there is in the system as a whole. 
and whether the amount of supplementation has become so great as to destroy the 
efficiency of the entire system. Dr. Pierce perfonned the same analysis using the 
maximum M&O revenue available to the top and bottom percentiles at the $1. I 7 cap. As 
detailed below in FOF 1253 and FOF 1254. the bottom percentiles would have to tax 
between 57 cents and a $1.02 higher than the $1.17 M&O tax cap to receive the same 
M&O revenue as the top percentiles during the 20 I 1-12 school year. even taking into 
account recapture. Under each of these calculations. the property-poor districts can 
never obtain the revenue that che property-wealthy districts receive. because the property­
poor districts would have to tax higher than the $I. I 7 cap for M&O. 

FOF 1253. Maximum M&O Revenue per WADA (at $1.17) by percentiles of districts: In order 
for the I 0% of districts with the lowest M&O revenue per WADA at $1 . 17 to receive the 
same M&O revenue per WADA that the I 0% of districts with the highest M&O revenue 
per WADA at $1.17 can raise at $1.17. the bottom I 0% would have to tax. on average. 
$1.02 higher than the top I 0%. or at the rate of $2.19. (Ex. 3069 at I .) In order for the 
bottom 15% of districts to receive the same M&O revenue per WADA that the top 15% 
can raise at $1.17. the bottom 15% would have to tax, on average, 78 cents higher than 
the top 15%. or at the rate of$1.95. (Id.) 

FOF 1254. Maximum M&O Revenue per WADA (at $1.17) by percentiles of WADA: In order 
for the districts with the lowest M&O revenue per WADA at $1. I 7 enrolling I 0% of the 
WADA to receive the same M&O revenue per WADA that the districts with the highest 
M&O revenue per WADA at $1.17 enrolling 10% of the WADA can raise at $1.17. the 
bottom I 0% would have to tax. on average. 66 cents higher than the top I 0%. or at the 
rate of $1.83. (Ex. 3075 at I.) In order for the bottom 15% of districts to receive the 

70 Most property-poor districts can never receive the same revenue as their wealthier counterparts because 
to do so they would have to tax at rates ahove the legal limit. 
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same M&O revenue per WADA that the top 15% can raise at $1.17. the bottom 15% 
would have to tax, on average. 57 cents higher than the top 15%. or at the rate of $1.74. 
(lei. at I.) 

FOF 1255. Under the school finance system. property poor districts would have to tax at a 
significantly higher M&O rate to receive the same revenue per WAD/\ their wealthier 
counterparts would receive at the maximum M&O rate of $1.17. This pattern is evident 
at each level of comparison when considering M&O tax rates and M&O revenue in the 
lop and bottom I 0, 15. 20. and 25 percent of districts. (Ex. 3069 at I; ex. 3075 at I.) As 
demonstrated above. districts in the bottom I 0 and 15% of property wealth cannot access 
the same M&O revenues as the top 10 and 15% currently receive or would receive if 
taxing at the maximum $1.17 M&O rate because to do so would require them to levy an 
M&O tax far in excess of the tax cap. 

FOF 1256. Because not all districts have an l&S tax rate. Dr. Pierce also performed the same type of 
analyses of M&O revenue capacity using just those districts that levied l&S taxes (l&S 
Districts) during the 2011-12 school year and calculated the revenue and tax rate gaps 
between the top and bottom percentiles in the same fashion. (RR9:71-72: Ex. 3187. 
Pierce Report. at 13.) Under this way of analyzing the data. as detailed below in FOF 
1257. the bottom percentiles would have to tax 47 to 49 cents higher and. once again. 
could not raise the amount the top percentiles receive without violating the $1.17 cap. 

FOF 1257. Maximum M&O Revenue (at $1.17) for l&S Districts by percentiles of WADA: In 
order for the districts with the lowest property wealth enrolling I 0% of the WADA to 
receive the same M&O revenue per WADA as the districts with the hight:st property 
wealth enrolling I 0% of the WADA (top I 0%). the bottom I 0% would have to tax. on 
average. 49 cents higher than the top 10%, or at a tax rate of $1.513. (Ex. 3033 at I.) 
Comparing the bottom 15% to the top 15%. tht: bottom I 5% would have to tax. on 
average. 4 7 cents higher than the top 15%. or at a tax rate of $1 .493. (Id.) 

3. Unconstitutional revenue gaps exist between property-poor and 
property-wealthy districts. 71 

FOF 1258. In addition to calculating the M&O tax rate property poor districts would have to levy to 
access the same revenue as the top I 0 and 15% at current levels and at $1.17. Dr. Pierce 
and Dr. Cortez also conducted analyses or the funding gaps between property-poor and 
property-wealthy districts. Although the two experts used slightly different 
methodologies. both the .. weighted" average analysis by Dr. Cortez and the ·•simple" 

7 'The majority of the following analyses use school finance data through the 2012-13 school year. because 
the data for the 2013· 14 school year will not be finalized until the spring of 2015. and is therefore still 
preliminary and subji:1:1to1:hange. (Sl!I!. t'.1'! .. RR57: 11-13: .)'l!I! a/.m RR23:33-34, 104 (discussing concerns 
with prior years· analysis in the first phase of the trial) RR9:5 l ·52; Ex. 4240 at 3·4 (same).) Using the 
2012-13 adjusted data as a base year. and appl)'ing the 83rd Legislature· s formula changes for the 201 3- 14 
school year. is a reliable method to help the Court isolate the effects of the formula changes on the equity of 
the system. without the "noise .. created by preliminary data projections. (See RR57: 12-14.) 
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average: analysis by Dr. Pierce reveal great revenue disparities among the wealthiest and 
poorest percentiles. (See generally Ex. 4000. Cortez Report; Ex. 4225. Cortez Supp. 
Report; Ex. 425 l , Cortez 2nd Supp. Report; Ex. 20030; Ex. 3187. Pierce ReporL; Ex. 
3540. Suppl. Pierce Corrected Report.) 

FOF 1259. The comparison of districts by decile (which amounts to approximately 100 districts in 
each grouping) is simi lar to the analysis of the I 00 wealthiest and I 00 poorest districts 
relied upon by the Court in Edgewood I. St:c Edge-.vood I. 777 S.W.2d at 392-93. The 
decile comparison also is similar to the comparison in Edgewood IV. analyzing tax efforts 
needed to raise the amount needed for an adequate education between the three highest 
wealth groups of districts (totaling 15% of WADA) and the three lowest wealth groups of 
districts (totaling 15%ofWADA). See Edgewood IV. 917 S.W.2d at 731 & n.12. 

FOF 1260. Whether the Court considers the gap in adopted tax rates (A TR), that is the gap in tax 
rates needed to generate the revenue necessary fo r a general diffusion of knowledge 
(above). or the gap in revenue between the highest property wealth districts and the 
lowest property wealth districts with 5, I 0. 15, or 20% of the WADA. each gap has 
increased d ramatically since the WOe II decision. (See genera/~y Ex. 3100-3 11 7: Ex. 
4000. Cortez Report. at 15-23; Ex. 4225. Cortez Supp. Report; Ex. 4251. Cortez 2nd 
Supp. Report (showing similar gaps for years 2009-10 thru 2011-12); Ex. 20030. Cortez 
Supp. Report; Ex. 3187 Pierce Report, Ex. 3540, Suppl. Pierce Corrected Report.) 
Correspondingly, the average classroom funding disadvantage that the lowest property­
wealth districts experience has increased during the same time period (aside from slight 
decreases resulting from the 2013 legislation). (Ex. 3106; Ex. 3 111 ; Ex. 3 114: Ex. 3117.) 

a. Despite taxing at higher rates, property-poor school districts 
receive substantially less M&O revenue per WADA than their 
property-wealthy counterparts. 

FOF 126 1. The funding gaps are larger now than they were immediately following woe II. 
Between 2005-06 and 20 I 1- 12, using the simple average ana lysis. the fund ing gap 
between the top and bottom decile of districts increased by $890 per student (from 
$ 1,868). despite the bottom decile having. on average, a 15.6 cent higher tax rate. (Ex. 
3187. Pierce Report, at 11.) This represents an increase of nearly 50% in the gap that 
existed in 2005-06. (Id.) 

FOF 1262. Even if the disequalizing impact of Tier II is left out. the disparities in Tier I - the level 
intended to produce funding for the general diffusion of knowledge - is still substantial. 
(Sec infra Part l.D.3.b (FOF 1272. et seq.).) According to preliminary 20 11 - 12 district 
data from TEA. compressed tax rates (CTR) for districts at or below the 15th percentile 
of wealth average are 1.3 cents higher than the compressed rates for districts at or above 
the 85th percentile of wealth. (Id. at 9.) Even though the tax gaps are not as great when 
considering only T ier I. these lower wealth districts still tax higher and have a Tier I 
funding level that is about $1 ,667 per student below the Tier I funding level provided for 
districts in the higher wealth/higher funded districts. (Id.) 
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H>F 1263. Target Revenue gaps between wealthiest and poorest districts: An even more drastic 
funding gap is shown v. hen sorting the same data sci by target revenue funding levels. 
When comparing groups of di stricts with 15% of the W J\OA. the average compressed tax 
rates for districts in the group v. ith the IO\·\ est target revenues is higher than the 
co mpressed tax rates for districts with the highest target revenues. yet the average Tier I 
fu nding le\ cl is about $1. 900 per student hc/011· that for the average district in the IO\\cr 
tax ing. higher funded group. (Id.) This Tier I funding gap. c'\'('// '" this .fi111damt·111al 
i11.'itructio11al progru111 /en:/. amounts to more than $40.000 less funding in a typical 
elemental! c lassroom of 22 children in the lower funded dis tricts. (Id.) 

FOF 1264. A TR Revenue gaps between wealthiest and poorest deciles: The Court also recei\ ed 
cxpcrt testimony on the differences in revenue generated at adopted tax rates among the 
ten '' cightcd deci lcs of di stricts grouped by property wealth ft)r the schoo l years 2010- I I. 
20 11-1 2. 2012-13. and the legislati\'e changes for the 2013-14 school year applied to the 
2012-13 data. The same \\cighted mcthodolog: described abo\e for Dr. Cortez applied 
in these anal~ scs. t:ach analysis demonstrates that the studi:.:nts in the \\Calthicst <lccik of 
districts continue to access substantially greater revenues than students in the poorest 
decile nf districts. despite the pl)Orcst decile of districts taxing their residcnb at 
substantially higher rates. 

FOF 1265. Fnr the 2011-12 school year. the v.calthiest decile of school districts generated $1. 443 
more per WA OA than the poores t deci le at average adopted tax rates. :: This significant 
g~1p exists despite the poorest dccilc o f Jistricts taxing the ir res ide nts / / n·111s higha than 
the \\C<tlthicst decile. (Ex. 4251. Cortez 2nd Supp. Report. at 2. Even when examining 
districts al the sixth poorest percentile or districts. those di stricts generated $1.560 less 
than the \\ e<t lthiest decile at $5.53 7 per W/\DA. despite taxing 7 cents higher ($ 1.07) 
than the wealthiest decile. (Ex. 4251. Cortez 2nd Supp. Report. at 3.) 

Table 2 Aver;ige Revenue per WADA 111 2011-12 Continues to Show ;i Large Gap 
Between Poorest and Wealthiest Deciles of School Districts 

·: .-\nal) 1ing. difference~ in re\ cnuc het\\ cen pm pert) ·\'vcalth) and property-poor districts at ex 1st mg.. 
adnptcd ta\ rates and maximum tax rates is appropriate because the Court has determined that under the 
current S)Stem. all plaintiff districts arc not able to provide a general diffu~ion of knowledge. Compare 
Edgc\\"Md JI'. 917 S. \\." .::!d at 730-J 1. 
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(b:.. 4251. CortcL 2nd Supp. Report. at 2 ( l·:xccrptcd).) 

H)F 1266. II' all school districts taxed at thi.: maximum rate or $1.17. the gap per \VADA would 
gro'' to $1.8:~9 per WA DA between the wealthiest anti poorest tlccilcs of districts. (/cl. at 
-t-s.r· 

FOF l 267. Impact of 83rd Legislature's Changes. In th1: supplemental hearing. Dr. Corte7. 
i.:ngaged in the same analysis nf 2012-13 data and of the 2013 legislative changes as 
applied t~i the 2012-13 data for the 2013-1.+ school year. Li ke the aforementioned 
anal) sis of the top and bottom 15% of WA DA. both revenue gap analyses sho'' cd stark. 
continu ing tax and revenue advantages for the wealthiest decile. (Ex. 2()()}() at 3-4. 7.) 
For the 2012-13 school year. the data showed the fol lowing equity gaps. including a gap 
of $1.098 between the wealthiest and poorest decile. despite the poorest decile taxing JO 
cc11ts higher: 

Table 2: Average Revenue per WADA 1n 2012-13 Continues to Show a L.1rge Gi!p Between 
Poorest illld We;iltll1est Deciles of School Districts 

-~- ., : . . 
.. 

,ii:.·. . . . . 
. ' . 

~ . .~' 1"'~. 

•' 

~~~-- :; .. : .... :; .. ~ .:.:~~ :,~ \. 
:t 

:j·:;~ f:,-:z .,.~~ ~ .1 ~~ l~ .. ~~~'i1~I:~~ 

::. ~ ._ 

= . , '"; .... 1 

.$- • 3, -~~~-' .... . ~ 

........ "• ..l4~1 • ... ~ L. _.. 

Poorest 102 $73.140 $5.617 $1 .11 
Decile 

Wealthiest 103 $936,070 $6,715 $1 .01 
Decile 

(Ex. 20030 at 3 (excerpted).) 

FOF 1268. hen \\hen examining districts at the !>ix th ponrcsl pcn:cntilc ~1f districts. those districts 
gcni.:ratcd $1 .2.19 less per WADA than the '"calthiest decile. despite taxing 7 cents higher 
than the \.\callhiest decile. (Id.) 

FOF I 2(i9. The 2013 kgislativt: changt:s reduced. but did not materially change. the substantial 
revenue gaps helv.-een the poorest and wealthiest districts at average adopted tax rates. 
(be 20030. Corti.:z Suppl. Hr'g Report. al 7.) When applying the 2013- 14 legislative 

" Similar!) ~ub~tantial dispari1ies were found in the 2010-11 schClol year. The gap bel\\ cc;:n thc poorest and 
the \\ealthiest decile of schnol districts was S 1.-B I at ad.,p1ed tax rates for that sch0<1I year. despite the 
poorest decile taxing. at an average of $1 . 11 (gcncrating. $5.65.t per W:\DA I and the wealthiest taxing. al 

$1.00 (generating $7.085 per \VADA). facn when cxamining districb at the: si-<lh poorest decile: or 
district!>. tlwsc districts generated $1.552 less than the wealthiest decile. despite taxing seven cents higher 
1Sl.07J. (l·.:-. . .t225. CuncL Supp. Rcpon. at .l.) lfall school districts taxed at thl· ma:.;imum rate 11fSl.17. 
the gap p..:r \\'ADA w1)uld ~mw t11 $1.78~ per WAD:\ 1->ctwccn the wealthiest and pooresr decile nf 

di~trid~ . (/cl at 4.) 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 303 of 383



512

changes ll) the 2012-13 data. und comparing the re\ enue available lo school districts hy 
\\cighted decile groupings at adopted lax rates. the gap between the poorest and the 
wealthiest deci le of school districts \\US cut by only $ 147 per WADA. despite the poorest 
tkci k of districts taxing their residents I I crnts higher. (Id.) 

Poorest 
Decile 

Wealthiest 
Decile 

102 

103 

-
$5,617 $186 $5.803 

$6.715 $39 $6,754 

$1 .098 $147 S951 

(Id. (cxccrpteu).) 

FOF I 270. Although the 83"i Legislature did slightly impro\'C the relative position of the poorest 
distril:ts "'ilh respect to the wealthiest. the minor reduction in the revenue gap did not 
sullicientl) close the gap to achieve financial efficiency. These analyses. separately and 
together '' ith the other efficiency analysis offered hy Plaintiffs. critically sho'' that the 
State has retreated from the Texas Supreme Ct1urt's mandate requiring that .. f c lhildren 
'' ho li\c in poor districts and childrcn \\ho live in rich districts must he aff\")rded a 
sul:istant i.illy equal opportunit) lO have access to cuucational funds."" 

FOF 127 1. The Coun fi nds that the Texas school fi nance system \\US not financially etlicient at the 
com:lusion of the first phase of this trial. that the system is not financial ly efliciem at the 
com:lusion of the sccond phase of this trial. and the actions of the 83rd Legis lature did 
nothing to curc this unconstitutional inefficiency. 

h. Analysis of the ••gaps" in Tier I rcYeal that school districts do 
not have substantially eq ual access to similar revenue at 
similar tax effor t in the basic tier, which is supposed to provide 
a general diffusion of knowledge. 

FOF 1272. l\ccording to Defcnuants. l"icr I is intcndt:d to cover the cost nf a basic. adequate 
education.' ' (Sn· supra FOF 212: Fx. 5630. Scott Dep .. al 34 1. 343-45: Tl:X. El>l'C 

'J rotal \1&0 revenue includes Tier I and Tier II. Tier I (or basic education funding) is pnwided by a 
district" ~ <TR which i~ dc1em1ined on a district by district basis with a maximum of Sl.00. Tier 11 is 
intended In provide enrichment funding through golden pennies (I .eve! I) or wpper pennies (Level ::!). 
(i1,ldcn pennie:; (whid1 are equalized at the highest rate 11f the entire funding scheme) arc thi: first 6 cents 
abo,·~· a district":. CTR. Pi:nnk·s ab1we a district's CTR plus 6 cents up to the cap of S 1.17 an: c11pper 
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('01>1 ~ -C.30 I.) Although the: C.:\ iJcncc dcmonstratc.:s that Tier I. for most districts. does 
1wt cover the: cost of an adequate c.:ducation. an examination of the im:quitics at the lier I 
(Compressed Tax Rate) le\·cl is cs~cntial in any analysis of school finance cnicienC) 
hc.:causc the: Texas Supreme Court has made it ckar thut there must be similar rcvc.:nuc for 
~imilar tax effort throughout the basic tier Crier I). l~Jgewood II'. 917 S.W.2J at 730-
TC .. 

FOF I ::!73. The most basic clement of all equit) analysis is the funding each district would receivi.:. 
anJ al ''hat tax rate. if they were tn adopt. us their M&O tax rate. their Compressed Tax 
Rate ("CTR .. ). The analyses dctai led belov,. using 2012-2013 Jata with 2013-201-l 
legislative parameters applied. sho\\ that the school districts in the wcalthii.:sl percentiles 
I as measured by percentile of W /\DI\ anJ percentile of districts) ha\oe much higher yields 
per perm~ of tax effort at lmver Ct)mpresscJ tax rates than districts in the poorest 
perccntiks. Consequently. the \\Calthicr districts arc able to access Tier I revenues at 
substantial I) lower tax rates than the propert) -poor districts. '' hich is inconsistent '' ith 
the Texas Supreme Court"s financial cflicienc~ standard. (F.x. 3300 - 3305.) 

FO F 1274. Substantial gaps in crn ) ield per pcnn) t1f tax effort. re,enue per WAD/\. anJ 
classroom runding exist when sor1ing all districts by CTR yield and grouping h) 
percentiks of districb FY 14( 13 ). These gaps persist despite ""equalization .. measures of 
the hasic allotment and recapture. Even with recapture al this basic lcvl.!I. property 
\\calthy districts retain hoth a tax rate and re' cnuc advantage. 

4.1 ¢ $28.70 $2,463 $87,364 

3.8 ¢ $23.46 $1,993 $70,390 

---------'------- --·-- __ , ______ ......._ ______ ___. 

(Ex . . BOO at I: Ex. 3302 ut I: Ex. 3.~04 at I.) 

pc:nnic~ . ,.\ tax ratifii.:ation cki.:tion (TIU:) j, required for a distrit.:t lo lcv) a tax above SI .0-l. Depending on 
a district·~<· 1 R. a district" ith a lo'' CTR rn <1y he ahle to ac<:css all of its golden pennies without a TRE 
a structural advantagl· not shared h~ districb with a ('TR at o r near the $1 .00 .:ap. 
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FOi· 1275. Substantial Gaps in CTR yield per penny or tax effort. revenue per WADA. and 
dasswom funding exist when S\)rting all districts h~ CTR) icld and grouping h) WADA. 

3.0 ¢ $17.43 $1,481 $51,866 

2.5 ¢ $15.66 $1,338 $46,405 

(h. ~301 at I: Ex. 3303 at I: Ex . 3305 at I.) 

FOF 1276. This same pattern ( v. hen: propcrty-p1>or districts have a higher CTR. receive a lesser 
) ield and ksscr revenue at their ( "TR. and suffer a significant classroom Jisad\ antage as 
compared 10 their wealthier counterparts) isl•\ idcnt when comparing distri<.:ts· CTR. CTR 
yield. nnd revenue received at their CTR in the top and bottom 5 '};, of districts all the 
\,\a~ up to the top and hottom .'iO 'Yo of districts. (Ex. 3300 3307.) 

c. Or. Wayne Pierce's simple average analyses demonstrate that 
unconstitutionally large gaps in total M&O (Tiers I &II) 
revenue persist despite higher tax rates. 

FOF 1277. To demonstrate the total M&O (Tiers I &II) re\ cnuc and tax ratt: gaps among districts. 
Dr. Pierce. in FOF 1278 thniugh FOF 1284. sorted all districts by propert~ \\calth and 
grouped them hy percentiks of districts or \\'/\DA. I le then compared the M&O tax 
rates and r~·\·cnuc b) percentile. Dr. Pierce alStl compared M&O tax rates and revenues 
h) districts and WA[)/\ alter sorting districts O) yield per perm) of tax effort per WADA. 
The folllming summary tables use Jaw from the 2012-2013 school )ear. which was the 
most recent data at the time of the reopening llfthc evidence. 

FO F 1278. l. lndcr these anal) scs. propcrt)-pl1or districts in the bottom percentiles receive between 
$1.522 anJ $ .~.585 less in total M&O revenue per WADI\ (or between $51.835 and 
$124. 776 les:-. per classroom Of' t\\ent)-1\\0 students) than the propcrt)"-\\Cafth) districts 
in the top percentiles. despite le\ ying. M&O taxes at rates bct\\een 7.1 cents and 15.3 
ccms higher than tht: property-wealthy districts. 1:urtherrnort:. each and c\·cr) anal) sis 
reveals thut the districts in the bo1tom percentiles do not receive rewnue sutlicient to 
fund a general diffusion of knO\' ledge. as estimated above in Part l.C.5.f (FOF 625. cl 

Sl'l/. ) . 
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For I 279. M&O ATR (Adopted Tax Rate) and Revenue Gaps (Tiers I & II) by Percentile of 
Districts. Districts \Ven: ordered hy property v. ea Ith and assigned to resulting percentiles 
with rough I~ I 00 districts per tkcile (I 0°/ci of I 021 di:>tricls). Table data is based upon 
average adopted tax rates (J\TRl for each decile-sorted by M&O rates and by yield per 
\11&0 revenue per penny l(.ir all Jistri<.:ts and for l&S districts only. 

10.3 ¢ $2,299 $79,608 8.7 ¢ $1,859 $63,906 

14.6 ¢ $3,585 $124,776 13.0¢ $2,683 $91,641 

15.3 ¢ $3,211 $111,758 13.5 ¢ $2,411 $82,345 

(Ex. :r>08 al 1: Ex. 3309 al I: Ex. 33 14 at I: F.x. 3315 ut I :Ex. 3332 al I: Ex. 3.133 at I : 
Ex . . \338 al I: and Ex. 3339 at I.) 

FOF 1280. M&O A TR and Revenue Gaps (Tiers I & II) by Percentile of WADA. Oistricts are 
ordcrcd O) property wealth and assigned to dec iles of roughly equal groups of WADA. 
lahlc data is hast:d upon adopted tax rates .. - sortcd by M&O rates and hy yield per M&O 
perm). The tahlc reflects gaps in M&O lax rates among districts by percentile of all 
districts and for l&S di stricts hy WADA rather than b) a set number of districts. 

8.2 ¢ $1,663 $57,069 7.5 ¢ $1,597 $54,537 

10.9 ¢ $1,908 $66,048 9.0¢ $1,658 $56,486 

11.6 ¢ $1,735 $60,072 9.5 t $1,522 $51,835 
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(!-::-; . . n:w at I: Ex. 3321 ut I : Ex . 3326 at I: F .\ .. \327 at I: Ex. 3344 at I: E:-;. :U45 at I: 
1:x. :n~o at I: Ex. 335 1 at I.) 

FOF 1281. /\t each lc\'d or analysis. from the top and bottom 5% to 50%. a comparison of total 
M&O tax effort and revenue b) percentile of districts establishes that pwperty poor 
districts tax higher and receive less M&O revenue than their wealthier w unterparts and 
suffer a significant classroom funding disadvantage. (1'.x. 3308 at I : Ex. 3309 ~•t I: Ex. 
3320 at I: E:-.. 3321 at I.) 

FOF 1282. The evidence cstablishc~ that propert) poor districts \\ ith the lo\.\-cSt yield per penny of 
M&O tax rate tax higher. rccciH: kss M&O revenue. and suffer a signilit'.ant classroom 
funding disadvantage when cnmp:.ired to propert) wea lthy districts at all levels tif 

comparison from th..: top and bottom 5%1 to 50% of' districts. (Ex. 3332 at I: Lx. 3333 at 
I: F.\ . 3344 at I: fa. 3345 at I. ) 

FOF 1283. M&O ATR and Revenue Gaps (Tiers I & JI) (l&S Districts). Comparing only l&S 
districts. the evidence establishes that property poor districts tax higher. recci\ c kss 
M&O rcvcnm: for tax effort. and suffer a signilicant classroom funding disadvantage at 
ever) le\ cl of ctimparison from the top and bottom 5% to 50% of districts. (Ex. >> 14 at 
I: 1:.x. 3315 at I: Ex . . ~326 at I: Ex. 3327 at I.) 

FOF 1284. M&O Yield and Revenue Gaps (Tiers I & II). The C.:\ idencc.: estahlishes that l&S 
districts '' ith the lowest yield per penny nf M&O tax effort per \l/,\DA tax higher. 
n.:ceivc k ss \11&0 revenue. and suffer more significant classroom funding disadvantage 
than l&S districts '' ith a higher M&O yield. rhis pattern repeats at each level of 
comparison from the mp anJ b1)ltom 5% and I 0% of districts. (b. 3.3:'8 at I: l:x. 3.B9 
at I: b. 3350 at I: Ex. 3351 at I.) 

FOF 1285. The.: gap in revenue ava ilable to the districts at the M&O tax cap of $1.17 is C\'en greater 
-· bct\.\een $2.190 and $4.653. Under each or these calculations. the revenue gap is 
substantial!) greater than that which existed at the time of £<~gc11·ood Jr and represents a 
significantly higher proportion or thc cost of an adequate education. Et~!!Pn>ocl JV. 917 
S. W.2d at 731. (Ex. 3452 al I: Ex. 3453 at I: Ex. 3458 at I: Ex. 3459 at I.) 

FOF 1286. Maximum M&O Revenue per WADA (at $1.17) by percentile of Districts 

o.o ¢ $4,653 $169,945 

0.0 ¢ $3,547 $127,699 

(1 -.x. 3452 at I: h. 3453 al I.) 
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FOF 1287. Maximum M&O Revenue per WADA (at Sl.17), bv percentile of WADA 

0.0 ¢ $2,565 $90,374 

0 .0 ¢ $2,190 $75,519 

tEx . . H58 at I: Ex. 3459 at l.J 

FOi-' 1288. The evidence establishes that M&O revenue gap" and classroom funding disadvantages 
persist even at the max irnurn M&O tax rate of $1.17. Whether analyzed by perccnti le of 
districts or \\.'ADA and by wealth. WAD/\. and ~ icld. Dr. Piercc·s analysis repeated I) 
cstahlishd that propcrty poor districts tax higher. receive less n.:vcnue for their tax effi.)rt. 
and suffer a signi ficant dassroom funding disadvantage \.\hcther compan:d at adopted tax 
rate or at the maximum M&O tax rate at <.111 levels of comparison from th<.: top and bottom 
5% to 50(~o of districts. (Ex. 3452 at I: Ex. 3453 at I: Ex. 3458 at I: Ex. 3459 at I.) 

d. Property-poor districts levy higher I&S taxes, ~·ct raise less 
revenue for facilities. 

FOF 1289. Using the sam<.: process of sorting b~ \\ ealth per \.\.' !\Di\ and grouping into percentiles of 
districts or W !\DI\ detailed in FOF 1246 above. Or. Pierce calculated the average tax rate 
the bottom I 0 and IS % or distri<.:ts \\otild have to levy in order to receive the same 
average l&S revenue <.1s the top 10 and 15 percent. (RR9:101-03.) As detailed bclo""· the 
bottom percentiks would have to tax bct\\<.'Cn 74 and 86 cents higher than the top 
percentiles to receive the same l&S rc\cnuc that the top pcrcentiles rccei,·c. and bet\\ecn 
$2.78 an<l $6.01 higher to receive the same maximum l&S revenue that the top 
pcrccntiks rnuld raisc at the 50 cent limit during the 20 I 1-12 school year. Under each of 
these calculations. the property-poor districts can never obtain the revenue that the 
prnperty-v.ealtll) districts receive. because the property-poor districts would have to 
cxcce<l the d<.: facto 50 cent cap for l&S created by the 50 cent debt test. (See supru Part 
l.C.1.b.i' (FOF 263. et se4.).) Bemuse there is no recapture of l&S revenues. property 
wealthy districts receive thc full b<.:nelit of their wealth for eve~ l&S penny or tax ctT<.m 
which creates the gross disparit) in access to these revenues. 1:urther. when funded. the 
relative!) l<m guaranteed yield or $35 per student p<.:r penn~ of tax effort does little to 
reduce that gross disparity. Neither the 82°u nor the g3rd Legislature funded ne\\ l&S 
dollars cxaeerhating the disparities - again to the disadvantage or property poor districts. 

a. l&S Tax Rate and Revenue by percentiles of WADA: In order for the districts 
with the lowest property wealth enrolling I 0% or the WAD/\ to receive the same 
l&S rc\·enue per WADA as the districts with the highest propert) '"ealth enrolling 
10%1 llf the W!\Di\ (top 10%). the oottom 10% would have to tax for l&S. on 
a\crage. 86 cents higher than the top 10%. or at u tax rate of$1.049. (Ex. 3036 at 
I.) In tirdcr for the bottom 15% or districts to receive the same l&S revenue per 
WADI\ as the top 15%. the hottom 15% \\Ould have to tax. on average. 74 cents 
higher than the top I s<Yo. or at a tax rate of 92 .9 cents. (Id.) 
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h. Maximum l&S Revenue (50 cents) by percentiles of districts: In cmkr for the 
I O'Yo of districts v.:ith the lowest l&S n:n:nue per \V /\D/\ at 50 cents to receive 
the same l&S revenue per \\ /\D/\ that the 10% of districts \\'ith the highest l&S 
re\·cnue per WAD/\ at 50 cents can raise. the bottom I 0% would have to tax. on 
a\cragc. $6.0 1 higher than the top 10%. c)r at the: rate of $6.51. (Ex . .3072 at I.) 

In (lrder for the bottom 15% of districts to receive the same l&S revenue per 
W/\01\ that the top I 5'Vo can raise: at 50 cents . the bottom 15% would have to 
tax. on average. $.t.13 higher than the top 15%. or at the rate of $.t.63. (Id.) 

c. !\·1aximum l&S Re\·enuc (50 cents) b\' percentiles of WADA: In order for the 
districts with the lowest l&S revenue per \.Vt\DA at 50 cents enrolling 10% of the 
W/\D/\ to receive the same l&S re\enuc per WADA that the districts with the 
highest l&S revenue per WADA at 50 cent~ enrolling 10% of the W/\Oi\ can 
raise at 50 cents. the bottom I 0% would have tl) tax. on average. $2.97 higher 
than the top I 011/ii. or at a rate of $3...l 7. (Fx. 3078 at I.) In order for the bottom 
15% tl f' districts to receive the same: l&S revenue per W AO/\ that the top 15% can 
raise at 50 cents. the hotton1 15% \\Otdd have lo tax. on average. $2.78 higher 
than the top 15%. or at a rate nf $3 . .28. (/cl.) 

H >F 1290. Thi!> pattern of property -poor districts having to tax al substantial!) higher lax rates in 
order to receive the same l&S revenue per WADA as their wealthier counterparts is 
evident \\hen comparing l&S tax rates and I& S revenue in the top and bottom I 0. I 5. 20. 
and 25 °/o of districts. (Ex. -~0.36 at I : b. 3072 at I: h .. 3078 al I.) 

FOr 1291. l lsin~ the same process of sorting districts by \\Calth per WADI\ or )ield per Wl\01\. 
and grouping into percentiles of districts or WADA as described in FOF I 246. Dr. Pierce 
anal~/.Cd the: faci lities re\.enuc: avai lable t<1 the top and bottom 10 anJ 15 % of l&S 
districts Juring the 1012-20 U school year via I& S revenues. Under these: analyses. 
propc:rl)-poor l&S districts in the hl)ttnm pcrcentiks receive up In $1.582 less in l&S 
revenue: per W /\ D/\ (or up to $54. 771 per dassroom of l\\ enty-two students) than the 
prnpcrt)-\.\ealth) Jistricts in the top percentiles. despite: le\·ying l&S taxes at rates up to 
.t.6 more than the propert)-\\ cal thy districts. 
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FC >F 1292. l&S Tax and Revenue Gaps by Percentile of Districts 

4.3 ¢ $1,582 $54,771 2.2 e $1,349 $46,390 

2.4 ¢ $1,239 $43,141 2.1 ( $996 $34,035 

4.6 ¢ $1,479 $51,495 3.6 ¢ $1,184 $40,455 

·---'----- --- -- - ---·--- __ . .__ __ __,.____ ___ _..__ ____ ~ 
( Lx. 33 10 at I: h. J .11 I at I: Ex . 3316 at I: Ex. 33 17 31 I: Ex. 3334 at I: b. 3335 at I: 
Ex .. D40 at I: l ~x. 3341 at I.) 

FOF 1293. l&S Tax and Revenue Gaps by Percentile of \\/ADA 

2.0 ¢ $1,219 $41,851 1.5 ¢ $1,182 $40,343 

0.9 ¢ $764 $26,468 1.2 ¢ $669 $22,783 

2.1 ¢ $921 $31,890 1.9 e $816 $27,810 

( Lx . . \.122 at I: Lx. 3323 at I: l:x. 3328 at I: Ex . .3329 at I: Ex. 3346 at I: Ex. 334 7 at I: 
3352 at I: 3353 at I.) 

FOF 1294. Dr. Pierce· s analysis cstahli shcs that prnpert~ poor districts levy higher l&S taxes. 
n.:cciH: k:ss rcvenut:. and suffer significant classroom funding disadvantage at every level 
\\'ht:n compared \\ ith their propcrt~ \\ca Ith) ctnm1crpar1s. (Ex. 33 I 0 at I: Ex. 3 3 I I al I: 
1:x. 3322 al I: fa. 3323 at I .) 
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FOF 1295. ·1 he gap in rc\i:nue avail::ibk t~i th1: Jistricts at thcl&S limit 150 cents) is once again cvi::n 
gri:ater · up to $6.1 18 per WA DA . 

FOF 1296. Maximum l&S Revenue per WADA (at 50 cents) by percentile of Districts 

CE:-. . 3454 at I : b. 3455 at I l 

FOi-' 1297. Maximum l&S Revenue per WADA at (50 cents) by percentile of \VADA 

0.0 ¢ $3,340 $117, 701 
0.0 ¢ $2,847 $98,158 

( b. 3-HiO at I: Ex. 3461 at I.) 

FOi-' 1298. Although aJoptcd l&S tax rate difkrcnccs arc smal ler than M&O tax gaps. the evid1:ncc 
cs ta hi ishcd the same pattern \\ here pr~ipert~ poor districts tax higher for l&S rc\·enu1:. 
m.:ei"e less l&S revenue for that effort. and su ffer a <.:lassroom funding disadvantage at 
al l lcvcb from thl' top and hottorn 5% to 50°·0 of di stri<.:ts. The greatest differences are 
seen in l&S funding (ir facilities funding capacity. necause l&S revenues arc not 
recaptured. propcrt~· \\Calth~ districts recei ve the full tax n:vcnue benefit of' their greater 
propaty wealth. Propert~ poor <listricts an: further disadvantaged b~ the lo\\ 
c4uali1.atiun of l&S revenues - assuming that the 1.cgislaturc appropriates the nccessar) 
funds liir e4ualization. (Ex. 3454 at I : Ex. 3455 at I: Ex. 3460 at I: l:x. )461 at I.) 

FOF 1299. 81.!cause of the substantial gaps in l&S revenue per WADA per penny of tax effort. 
property-wealthy districts such as Eanes IS[) also have the unique ability to use bond 
money (generated from l&S taxes not su~ject to recapture) to pay for certain expenses 
that might otherwise be funded fnHn M&O money. (RR21:1 I I: Fx. 5617. Reedy Dep .. 
at 80: RR9:78-8 I.) Propert_>-wcalth.> Jistricts use bond funds. for example. lo purchase 
and pa~ fi.lr computers. technology. buses. and other items that facilitate the education of 
their students (including the basic. adequate education) and thus have more funds to pay 
for operating expenses. incluuing teacher salaries."' (RR21: 11.) Thcrc is no yield benelit 
to using l&S lax revenue for M&O purposes for lo\\er \\lealth districts because. for these 

-. l"hi, use of l&S revenue~ for \1&0 c:-.pcnsc~ can hc 'ic\\cd in t\H) cquafl) compdling ways: I J a~ a 
r~·,ult. pr~•pcn) \\calthy districls ha\c additional unrecaptun:d .. \1&0 .. funding capacit) that is nnt 
avai l;iolc t<) prnpen) ll<'Or distri.:ts further undermining financial cflil:icncy: 21 th i~ u~e or l&S revenues ll•r 
\f&O cxpcnscs indicated that those districts arc out of discretion 1'\·cr \ ·1&0 ta.-.:cs and must res.in to l&S 
rl'H'm1cs ll• fund a gcncrn l diffusi1m ~1fl..m1wlcdgc . The lirst affects financial ctfo:icnc~ 11fthc system. l'h.: 
'c..:11nd impli..:atc' a ~tatt: pmpcrt~ 1a:-. 'iolation . 
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districts. $35 per ADA raises less than S.\ I. 95 per WA DA . (Ex. 3187. Pierce Report. at 
I-LI Yet some property-p~ior distri<.:ts arc still l\)rccd to do so because or increasing 
pn:ssurcs lln M&O rc,·cnucs. (Scc. e.g .. RR 11:68-71. 84-85.) 

!-'OF 1300. Disp;:irate access to l&S funds affc<.:ts more than _just a district's abilit> to rund facilities. 
Schools housed in older facilities an; significantly less likel) to recruit experienced or 
National Board certified teachers to til l va<.:ancies - holding salaries and student 
<.:hara<.:tcri!)tics constant. (Ex . I I 22. Vigdor Report. at 2.l-24.) rcachers working in older 
buildings arc also more likcl) to quit in order to take a job in another nearby school 
district. (Id.) A<.:<.:ording to a recent Texas Comptroller report. the state· s poon:st 
students arc concentrated in the o ldest faci lities. (fa. I 070 at 5.) The Texas Comptroller 
found in 2006 that schools '' ith economica lly disadvantaged student rates above 80% arc 
on ~I\ crage fort) -one ) ears nld. and ha\'c the lowest proportion of .. good·· or .. excel lent'· 
fa<.:ilit) ratings from administrator~ . (Id.) Schools serving high proportions of I lispanic 
students also tend to be older. (RR 18: 165. 178-79.) 

e. Property-poor districts levy higher Total (M&O plus l&S) 
taxes, yet raise less total re\·enuc. 

FOi-' 130 I . l jsing the same process of sorting districts by wealth per WAOA. and grouping into 
pcm:ntilcs of distri<.:ts or WADA as described in FOJ-' 1246 above. Dr. Pierce also 
calculated the average total tax rate (combined M&O plus I&S) the hottom 10 and 15 % 
n f districb \\ Oldd have lo IC\') in order to recei\e the same total revenue per WADA that 
the top 10 and IS % receive. or could rccci\c at the maximum rates. As detailed bckm. 
the bottom percentiles v.ould h:l\c to tax het\~ccn $1.2 1 <md $1.96 higher than the top 
percentiles to receive the same total revenue as the top percentiles current ly receive. and 
hct\\l!en $.l.25 and $6.65 higher than the top percentiles to rc<.:ci,·c the revenue the top 
percentiles could receive at the maximum allowable total ta:-. rate ($1.67) during the 
20 I 1-12 s<.:hool year. Under each or these calc ulations. the property-poor districts can 
never obtain the revenue that the prope11y-wealthy recci,·c. because to do so \\ould 
require. nn average. a total tax in excess of' the combincJ legal limit ($1.67). 

a. Total CM&O plus l&S) tax rates and revenues (l&S districts) by percentiles 
of districts : In order for the I 0% or districts with the lowest property wea lth to 
rec:eive the same total re\ enue per W /\DJ\ as the I 0% of districts with the highest 
property \\ealth {top 10% ). the honom 10% ''ould have lax. on average. $1.96 
higher than the top I 01%. or at a tax rate of $3. 123. (Ex. 30:2 I al I: Ex. 3022 at I.) 

Comparing the boltom 15% of districts to the top 15% . the bottom 15% of 
Jistricts ,.,.·ould have to tax. on average. $1.51 higher than the top 15%. or at a tax 
rate nf$2 .709 . (/c/. : RR9:86.) 

b. Total (M&O plus l&S) tax rates and re\'enues Cl&S districts) bv percentiles 
of WADA: In order for the districts with the lcm,est property wealth i:nrol ling 
I O(Y'o o f' the WA DA to receive the same total revenue per WA DJ\ as the districts 
\\ith the highest propert) \\ealth enrolling 10% of the WADA (top 10% ). the 
bottom I 0% wou ld haw to tax. on •1\'crnge. S 1..16 higher than the top I 0%. or at a 
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lax rate of $2.571. (b .. 3038 at I: Ex. 3039 at I .) Comparing the bottom I 5% of 
di$lricts lo the lop 15%. the bottom 15% would have to tax. on average. $1.21 
higher than the tor 15%. or at a tax rate or $2A23. (Id) 

c. Total Maximum Revenue per WADA (at Sl.67) by percentiles of districts: In 
order for the I 0% of districts with the lowest revenue per WADA at $1.6 7 tn 

n:cci\l: the same hHal revenue per WADA that the I 0% or districts with the 
highest revenue per WADA at $ 1.67 can raise at $1.67. the bottom 10% v.ould 
ha"Vc to tax. on average. $6.65 higher than the hlp I 0%. or at a rate of $8.3:!. ( b: . 
308 1 at I.) In order for the bottom 15% of districts to receive the same total 
n:\ enue rer WADA that the lllp 15% can raise at $ 1.67. the bottom 15% would 
ha\ e to tax. on 3\ eragc. $..J.69 higher than the tnp 15%. or al a rate of $6.36. (/cl.) 

d. Total Maximum Revenue (at $1.67) by percentiles of WADA: In order for the 
dbtricts with the lowest revenue per WADA al $1.67 enrolling 10°/ii of the 
WAD/\ to receive the same total re\ enue per WADA that the districts with the 
highest revenue per WADA al $1.67 enrol ling 10% of the- \VADA can raise at 
$1.67. the bottom 10% ''ould have tn tax. on average. $3.71 higher than the lop 
10%. tlr al a rate of $5.38 . (Ex. 3085 at I.) In order for the hottnm 15% of 
Jistric ts to receive the same total revenue per WADA that the top 15% can raise 
at $1.67. the bottom 15% "otild ha'"c- to tax. on average. $3.25 higher than the top 
15%.Marateof$4.92. (le/. ) 

FOF 1302. This sarnc pattern of propeny-poor Jistricts having to tax at a high1:r tax rate in ord1:r Ill 
receive. or attempt to receive the same total rc\enue per WADA as their wealthier 
counterpans is evident when comparing total M&O plus l&S tax rates and M&O plus 
l&S revenue in the top and bottom I 0. 15. 20. and 25 % of districts. (Ex. JO:!:! at I: Ex. 
3039 at I: Ex . 3081 at I: Ex. 3085 at I.) llsing the same process of sorting districts by 
\\ealth per WADA or yield per WADA. and groupi ng into pen:entilcs of c..listricts or 
WA DI\ as described in FOF 1246. Dr. Picrce ana ly1.ed the total 1:ombined M&O plus 
l&S revenue ava ilable to the top and hottom I 0 and 15 % of districts during the 20 I:!-
2013 school year. l!nder these analyses. rropeny-poor districts in the bottom percentiles 
receive up to $4.690 less in total revenue per \.\'ADA (or up to $163.254 per classroom of 
twenty-t\\O students) than the property-... vealthy districts in the top percentiles. despite 
levy ing total taxes al rates up to 17.1 <:enls mon: than the propcrty-v.eallh) districts. (Sn' 
i1!fi·a FOF IJ03 - FOr: 1306.) The gap in reven ue available to the districts at the 
maximum total rate ($1.67) is once again even greater - up to $1 1.253 per WA DA. (Sec 
il!fi"a FOF 1307 - FOF 1310. l 

295 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 314 of 383



523

FOF Uo.> . M&O+l&S Tax Rate and Rc,·enue Gaps (at ATR) hy Percentile of Districts 

14.6 ¢ $3,881 $134,380 10.9 ¢ $3,208 $110,296 

17.l ¢ $4,824 $167,918 15.l ¢ $3,679 $125,676 

19.9 ¢ $4,690 $163,254 17.l ¢ $3,595 $122,800 

( h . :n I'.! at I : Ex. 33 13 at I: Ex. 33 18 at I: Ex. 3319 at I: Ex. 3336 3t I: Ex. 3337 al I: 
l·:x. 3342 al I: Ex. 3343 at I.) 
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FOF I ~04. \1&0+1&S Tax Rate and Revenue Gaps (ATR) by Percentile of WADA 

10,2 c $2,882 $98,920 9.0 c $2,779 $94,880 

11.8 ¢ $2,672 $92,515 10.2 ¢ $2,327 $79,269 

13.8 c $2,656 $91,962 11.4¢ $2,338 $79,646 

(Ex . 3324 at I: Ex. 3325 at I: h. 3330 tll I: h. >33 1 at I: b. 3348 at I: Ex . . '349 at I: 
1-.x. 3354 at I: Ex. DSS at I.) 

FOF L~05. When\ ie\\CU b) total M&O plus l&S tax rates and revenue, the evidence estahlishc:d that 
propert~ poor districts tax more. receive less total revenue. anJ suffer a significant 
classroom total funding disadvantage at all le' els from top and bouorn 5% to 50% of 
districts. (Ex. 3342 at I: l·:x. 3343 at I: Ex . .'U54 at I: Ex . 3355 at I . ) 

H>F 1306. The di sparitic~ in total M&S plus l&S n.:Ycmie capacity arc most apparent \\hen 
comparing districts' access to revenue at the maximum rates. 

FOF 1307. Maximum M&O+l&S Revenue per WADA (at $1.67), by percentile of Districts 

$11,253 
$8,532 $317,382 

·-~-----------·--·- ... ____ .. _ .. _··--·-··--·- - ........ 

(Ex .. H68 at I : Ex . . 1469 at I) 
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F< )f-' 1308. Mnimum M&O+l&S Revenue per WADA (at $1.67), by percentile of WADA 

{!-::\. 3..J7..J at I: Ex. 3475 at I.) 

FOF I 309. Considaing the findings above. the evidence dearly established that the ta:\ rate and 
re,·cnuc gaps under the current system grcatl) exceed those found in 1~·,~~<.·11 ·oocl tr and 
compel the conclusion that there is not a direct and close corrdation bch\cen a district's 
ta.\ effort and the educational resources availahlc to it. 

F< >F 1310. The ample evidence clearly establishes thal. under any credible analysis. the Texas school 
linance system was not finunciall~ cnicient at the conclusion of the first phase of this 
trial and is not financial I) ellicient at the conclusion of the second phase of this trial 
because then: is not a direct and close correlation between tax effort and educational 
funds and districts d(1 not have substantial!) equal access to funds to support a 
constitutionally adequate education. The actions of the 83rd Legislature did nothing to 
nm: this unconsti tutiona l indliciency. 

f. Dr. Pierce's analysis also shows that even after the actions of 
the 83rd Legislature, the State has failed to provide districts 
with substantially equal access to funding that is required b~· 

the Constitution in order to achieve a ~eneral diffusion of 
knowledge. 

FOF 131 I. The actitin:- or the 83rd legislature did nothing to cure the structural defects that cause 
unc<mstitutinnal disparities in M&O revenues \.vhich remain among districb. 

F< >F 1312. The actions of the 83rd I .egislature did not significantly close M&O tax rate. M&O 
revenue. and M&O yield gaps; therefore. the Legislature made little to no progri:ss in 
making the school finance system more efficient. ( RR58: 165-166.) 

i. Unconstitutional disparities in M&O re'"·enues remain 
between districts after changes by the 83rd Legislature. 

FOF 1.\ 13. Total M&O Funding (Tiers I & Ill Current and Projected by percentile of Districts 
under 83"i Legislature's Changes 

$65,484 
$73,028 
$69,033 
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(Ex. 30 10 at I: Ex. 30 1'.2 at I : h .. \308 at I: Ex. 3309 0 1 I : Ex. 3356 at I: l ·:x. 3.157 at I: 
Ex. 3-W-i at I: Ex. 3405 at l. ) 

FO F IJ 14. Total M&O Funding (Tiers I & II) Current and Projected by percentile of WADA 
under 8Jrd Legislature' s Changes. 

(Ex. 3025 at I: Ex. 3027 at I: t:x. 3320 a1 I: l:x. 332 I at I: fa. 3368 at I: Ex. 3369 at I: 
Ex . .\4 16 at I: Ex. 3417 at I.) 

FOF 1315. Total M&O Funding (Tiers I & II) Current and Projected Yield by percentile of 
Districts under s3rd Legislature's Chanj!eS 

(b •. 3042 at I: Fx. 3043 at I: l·:x. 3332 at I : b. 3333 at I: l"-:x. 3380 at I: Lx. 3381 at I: 
Ex. 3428 at I: Ex. 3429 a l I .) 

FOF 1316. Maximum M&O Funding (Tiers I & II at $1.17) Current a nd Projected by 
percentile of Districts under 8Jrd Legislature's Chanees 

$95,678 
$127,699 
$128,675 
$127,079 

( l·.x 3068 ~•t I: Ex. 3070 at I: Fx. 3..i52 at I: b. 3,.i53 at I: Ex. 3476 at 1: Ex. 34 77 at I: 
F:-. . 3500 at I: Ex. 3501 at I .) 

FOi-' 1317. l lnJi:r the changes hy the 83"1 l.cgi~laturc. prnpc11y poor distrkts continue 10 cax higher. 
receive less revenue and suffrr significant classroom funding disadvantage. The 83'J 
Legislature·~ changes did liu le to d ose the gaps in M&O tax rates :.ind re\.cnues. and 
those changes by appropriation did nothing to alter the unconstitutiona l structure or the 
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system. The school finance system in its current form perpetuates financial inefficiency. 
(Ex. 30 10: Ex. 30 12; Ex. 3308; Ex. 3309; Ex. 3356: Ex. 3357; Ex. 3404: Ex. 3405; Ex. 
3025: Ex. 3027; Ex. 3320: Ex. 3321: Ex. 3368: Ex. 3369; Ex. 3416; Ex. 3417: Ex. 3042; 
Ex. 3043: Ex. 3332: Ex. 3333: Ex . 3380: Ex. 3381: F.x. 3428: Ex. 3429: Ex. 3068: Ex. 
3070: Ex. 3452; Ex. 3453: Ex. 3476: Ex. 3477; Ex. 3500; Ex. 350 I.) 

FOF 1318. The M&O gaps. as shown above. understate what is really going on in the system 
because wealthy districts continue to have the ability to use l&S funds for M&O 
purposes, which their less wealthy counterparts do not have the ability to do. This 
difference in access to funds for M&O expenses exacerbates the structural inefficiency 
reflected in tax and revenue gaps stated above. 

ii. Unconstitutional disparities in I&S revenues persist 
among districts after changes by the 83'd Legislature. 

fOF 1319. The legislature did nothing to change facilities funding and the disparities between 
districts based on wealth continue to remain prohlematic. particularly in light of the 
Legislature·s failure to fund l&S equalization for a second biennium. When analyzing 
l&S tax rates and l&S revenue and sorting all districts by wealth and grouping those 
districts by percentiles of districts. comparing the top and bottom 15% of districts by 
wealth. the tax rate gap in FY 12 was 1.3 cents and by FY 13 had grown to 1.4 cents. The 
revenue gap in fY 12 was $865 and by FY 13 had grown to $1.112 and is projected for 
FY 14 and FY 15 to be $1.094 and $1 .094. respective ly. The classroom funding 
disadvantage in FY 12 was $28,985. by FY 13 had grown to $38.226 and is projected to be 
in FYl4 and FYl5 $38,197 and $38.195. respect ively. (Ex. 3013 at I; Ex. 3014 at I : Ex. 
3310 at I : F.x. 3311 at I: Ex. 3358 at I: Ex. 3359 at I: Ex . 3406 at I; Ex. 3407 at I.) 

FOF 1320. When analyzing l&S revenue and sorting all districts by wealth and grouping those 
districts by percentiles of WADA. comparing the top and bottom 15% of distril:ts by 
wealth, the revenue gap in FY 12 was $770 and by FY 13 had grown to $1.015 and is 
projected for FY 14 and FY 15 to be $999 and $999, respectively. The classroom funding 
disadvantage in FY 12 was $25.476. by FY 13 had grown to $34.667 and is projected to be 
in FY 14 and FY 15 $34,636 and $34,634. respectively. (Ex. 3028 at I; Ex. 3029 at I: Ex. 
3322 at I: Ex. 3323 at I; Ex. 3370 at I; Ex. 3371 at I; Ex. 3418 at I; Ex. 34 19 at I.) 

FOF 1321. When analyzing l&S tax rates, l&S revenue. and l&S yield per penny and sorting all 
districts by yield and grouping those districts by percentiles of districts. when comparing 
the top and bottom 15% of districts by wealth. the tax rate gap in FY 12 was $0.00 but by 
FY 13 had grown to 2.1 cents. The revenue gap in FY 12 was $796 and by FY 13 had 
grown to $996 and is projected for FY 14 and FY 15 to be $969 and $976. respectively. 
The yield gap in FY 12 was $52.10 and by FY 13 had grown to $83.69 and is projected for 
FYl4 and FYIS to be $81.69 and $81.86, respectively. The classroom funding 
disadvantage in FY 12 was $26.325. by FY 13 had grown to $34.035 and is projected to be 
in FY 14 and FY 15 $33. 722 and $34. 783, respecti vely . (Ex. 3044 at I: Ex. 3045 at I: Ex. 
3334 at I: Ex. 3335 al l; Ex. 3382 at I; Ex . 3383 at l : Ex. 3430 at I: Ex. 3431 at I.) 
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FOF 1322. When analyzing l&S revenue and l&S yield per penny and soning all districts by yield 
and grouping those districts by percentiles of WADA. when comparing the top and 
bottom 15% of districts by wealth. the revenue gap in FY 12 was $642 and by FY 13 had 
grown to $669 and is projected for FY 14 and FY 15 to be $671 and $642. respectivt!ly. 
The yield gap in FY 12 was $36.75 and by FY 13 had grown to $50.66 and is projected for 
FY 14 and FY 15 to be $50.87 and $48.77. respectively. The c lassroom funding 
disadvantage in FY 12 was $21,087. by FY 13 had grown to $22. 783 and is projected to be 
in FY 14 and FY 15 $23.666 and $22.626. respcctively. (Ex. 3057 at I; Ex. 3058 at 1: F.x. 
3346 at I: Ex. 334 7 at 1; Ex. 3394 at I: Ex. 3395 at I: Ex. 3442 at I; Ex. 3443 at 1.) 

FOF 1323. This same pattern (the property-poor districts receive less l&S revenue. receive a smaller 
yield per penny of tax effort. and sufTer under a s ignificant classroom funding 
disadvantage as compared to their wealthier counterparts) is evident when comparing 
l&S revenue and l&S yield in the top and bottom 5 % of districts a ll the way up to the top 
and bottom 50 % of districts. (Ex. 30 13; Ex. 3014; Cx. 3310: Ex. 3311; Ex. 3358: Ex. 
3359:Ex. 3406: Ex.3407; Ex.3028: Ex.3029; Ex.3322; Ex. 3323: Ex. 3370; Ex. 337 1: 
Ex. 3418: Ex. 34 19; Ex. 3044; Ex. 3045; Ex. 3334; Ex. 3335; Ex. 3382: Ex. 3383: Ex. 
3430; Ex. 343 1; Ex. 3057; Ex. 3058: Ex. 3346; Ex. 3347; Ex. 3394; Ex. 3395: Ex. 3442: 
Ex. 3443.) 

FOF 1324. The actions of the 83rd Legislature did not significantly close the l&S revenue gaps or 
the l&S yield gaps. therefore making little to no progress in making the schoo l finance 
system more efficient. 

iii. Unconstitutional disparities in total revenue (M&O plus 
l&S) remain between districts following changes by the 
83'd Legislature. 

FOF 1325. When analyzing M&O plus l&S revenue and sorting a ll districts by wealth and groupi ng 
those districts by percentiles of districts, comparing the top and bottom 15% of d istricts 
by wealth. the revenue gap in FY 12 was $2.8 19 and by FY 13 had grown to $3,236 and is 
projected for FY 14 and FY 15 to be $3,072 and $3.009. respectively. The classroom 
funding disadvantage in FY 12 was $94.469. by FY 13 had grown to $111.254 and is 
projected to be in FY l4 and FYl5 $107.230 and $105,028. respectively. (Ex. 3015 at I: 
Ex. 30 16 at I ; Ex. 3312 at I: Ex. 33 13 at I ; Ex. 3360 at 1: Ex. 3361 at I ; Ex. 3408 at l ; 
Ex. 3409 at I.) 

FOF 1326. When analyzing M&O plus l&S revenue and sorting all districts by wealth and grouping 
those districts by percentiles of WADA, when comparing the top and bottom 15% of 
districts by wealth. the revenue gap in FY 12 was $2.456 and by FY 13 had grown to 
$2,852 and is projected for FY 14 and FY 15 to be $2.695 and $2.634. respectively. The 
classroom fund ing disadvantage in FY 12 was $8 1.260, by FY 13 had grown to $97.385 
and is projected to be in FY 14 and FY 15 $93.391 and $91.281. respectively. (Ex. 3030 at 
I ; Ex. 303 1 at I; Ex. 3324 at 1; Ex. 3325 at I: Ex. 3372 at 1: Ex. 3373 at I: Ex. 3420 at I : 
Ex. 342 1 at I.) 
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FOF 1327. This same pattern (where property-poor districts receive less total revenue and suffer a 
significant classroom funding disadvantage as compared to their wealthier counterparts) 
is evident when comparing total revenue in the top and bottom 5 % of districts all the 
way up to the top and bottom 50 % of districts. (Ex. 3015: Ex. 3016; Ex. 33 12: Ex. 3313; 
Ex. 3360; Ex. 3361; Ex. 3408; Ex. 3409; Ex. 3030; Ex. 3031: Ex. 3324: Ex. 3325: Ex. 
3372; Ex. 3373; Ex. 3420; Ex. 342 1.) 

iv. Unconstitutional disparities in revenue districts receive 
at $1.67 (Max M&O plus l&S) remain between 
districts. 

FOF 1328. When analyzing maximum total revenue (M&O plus l&S) with all districts taxing at the 
maximum allowed $ 1.67 and sorting all districts by wealth and grouping those districts 
by percentiles of districts. when comparing the top and bottom 15% of districts by 
wealth. the revenue gap in FY12 was $7,5 1 I and by FY 13 had grown to $8.532 and is 
projected for FYl4 and FY15 to be $8.318 and $8,277. respectively. The classroom 
funding disadvantage in FY 12 was $289.970, by FY 13 had grown to $317 .382 and is 
projected to be in FY 14 and FY 15 $313,748 and $312.045. respectively. (Ex. 3080 at I; 
Ex. 3082 at I ; Ex. 3468 at I; Ex. 3469 at I; Ex. 3492 at I; Ex. 3493 at I: Ex. 3516 at I: 
Ex. 3517 at I.) 

FOF 1329. This same pattern (where property-poor districts receive less total revenue and suffer a 
significant classroom funding disadvantage as compared to their wc::allhier wunterparts) 
is evident when comparing total revenue. with all districts taxing at $1.67. in the top and 
bottom 5 % of districts all the way up to the top and bottom 50 % of districts. (Ex. 3080. 
3082; Ex. 3468; Ex. 3469; Ex. 3492; Ex. 3493: Ex. 35 16; Ex. 35 17.) 

FOF 1330. When analyzing the maximum total revenue (M&O plus l&S) a district could raise. it is 
clear that the actions of the 83rd Legislature did not significantly close the total 
inefficiency built in to the system. Therefore. the Legislature made little to no progress 
in structuring the school finance system to be more efficient. 

FOF 1331. The tax rate gap and the revenue gap between wealthy and non-wealthy districts both 
increased from FY l2 to FYl3. The act ions of the 83rd Legislature will affect FYl4 and 
FY 15. but those actions did not. in any form or fashion. significantly change the existing 
revenue gaps between wealthy and non-wealthy districts as was found by this Court using 
FY 12 data and is shown existing today using FY 13 data. 

FOF 1332. The actions of the 83rd Legislature did not cure the unconstitutional infirmities 
previously found by this Court. There continues lo be too much unequalized revenue in 
the system such that the system is unconstitutionally ineffic ient. After the actions of the 
83rd Legislature. all districts continue lo be unable to provitle a general diffusion of 
knowledge to their students at similar tax effort. 
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g. The disparities identified by Plaintiffs' experts can be seen in 
regions throughout the state. 

FOF 1333. In virtually every county in Texas where there is more than one district. there are 
meaningful and substantial difTeren1.:cs in tax rates and the amount of revenue received 
between the districts and these disparities remain even after the actions of the 83rd 
Legislature. (RR9:32-33: RR9: 130-37; Ex. 3009 at I; RR63:53-67; Ex. 3542.) 

FOF 1334. In virtually every county in Texas where there is more than one district. the situation 
exists where property-poor districts tax at the same or higher rates than their wealthier 
neighbors. yet receive substantially less revenue per WADA. This remains true even after 
the actions of the 83rd Legislature. (Ex. 3009 at I: RR9:32-33: RR63:53-67; Ex. 3542.) 

FOF 1335. The differences in tax rates and revenue received between property-poor districts and 
their property-wealthy counterparts. referenced in the previous two findings. are 
differences which are built in to the system and are simply what the system allows. 
(RR63:53-67: Ex. 3542.) 

i. Testimony by superintendents revealed large disparities 
in M&O revenue that leave property-poor districts 
unable to provide a general diffusion of knowledge, 
much less enrichment. 

FOF 1336. Testimony from Plaintiffs districts· superintendents and taxpayers make it clear to this 
Court that the disparities in tax rates and revenues identified by the experts· statewide 
analyses can be seen in districts throughout the state. This evidence includes, but is not 
limited to. the testimony examples detailed below: 

FOF 1337. Pflugerville ISD Superintendent Charles Dupre testified regarding the disparities in 
funding levels within Travis and Williamson Counties, which show revenue differences 
of up to $1.417 at similar tax rates: 
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M&O T;u Rdte M&O Revenue OiffMence 
per WADA 

Pflugerville 1.04 S,506 

Hutto 1.04 S,821 + 31S 

Manor 1.04 6,079 + S73 

Round Rock 1.04 6.2Sl + 74S 

Marble Falls 1.04 6,307 +801 

Dripping Springs 1.04 6.319 + 813 

Leander 1.04 6,358 +852 

Georgetown 1.04 6.418 + 912 

Lake Travis 1.04 6,518 + 1,012 

Austin 1.079 6,531 + 1,025 

Lago Vista 1.04 6,710 + 1,204 

Eanes 1.04 6,834 + 1.328 

Jarrel 1.04 6,923 + 1,417 

1Ex. 32.rn at 7.) 

FOF I 338. Ahikne ISD supcrintc1H.lclll Dr. I leath Burns testified that Abilene ISD has a tux rate tif 
$1.(J-l - the rna.x imurn amount /\hi I enc can ta.x without a TRE. In the 20 I 1-12 si.:hot)I 
~car. the first $1.00 of /\hiknc ISD's M&O tax rate gcncratc:d $5.015 per WADA 
rnmran:d to Lewisville ISD's rcvcnuc per WADA of $5.849 al the.: same rate. (St:c 
RR 19:57-58 (referencing r-:x. 6355 at 13).) Dr. Burns testified that the additional rc\'cnue 
could have a trc1nr.:ndous positive impai.:t in his district: ho\.\cvcr. in order to raise the 
S5.849 per WADA available to Lewisville ISD. Abilene would ha\·e w tax at a rate of 
S 1.20 ( 59.97 * 6 ccnts + 31.95 * 14 cents)°'' - t\\.Cnty cents higher than l.e\.\ isvillc taxes. 
and higher than the legal limit. This calculation. based on the amount of revenue the 
districts h~n e under the current system. shows a disparity signi fieanlly greater than that 
allll\\ed h} the Supreme Court in Etlyewood Jr. Si:e 1:·tf!!<.:m1od IF. 917 S. \\! .2<l at 731. 
I rnportantly. hot Ii districts· revenue amounts are less than an} of the estimates of 
adequac} pni\.i<led in this case. (Sec supra Pan l.C.5.f(FOF 625. et .w4. ).) 

FOF I ~39 . .l\i.:cording to former Northside ISD (Bexar County) Superintendent Dr. John Folks. 
Tc~as has an incquit:ihle school finance s:stcm and chiklrcn in the propcrt}-ponr school 
districts suffer as a result. (RR25:99-I 00. 125-28: S<'t' also RR 16:51-52.) Northside ISD 
is a Ch:ipter 42 rnid-wcalth school district. "ith a wealth level of $288.349 per WADA in 
2011-12. (Ex. 4252.) For 2011-12. Northside ISD taxed at $1.04 and gencratcd $5.671 
per WADA. \\hich is less than an) of the adequacy estimates. (Id.) Neighboring Alamo 
Heights ISD (\\ith property \Ulues of$980.903 per WADA) taxed at $1.04 and generated 
ahout $1.000 more for $6.666 per W/\DA. even after paying recapture . (lei.) 

· .. Thi~ c;ikulation ;1ssum..:s that the .. copper penny .. ) ield conti11111:s hc)'nnd the cun-cnl ~tallltory S 1. 17 c:1p. 
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FOF 1340. Anton ISD taxes at $1.17 and receives $5.278 per WADA. The 15% of districts with the 
highest property wealth. on average. tax at $1.021 and receive $7,535 per WADA. 
Anton· s tax rate is 14. 9 cents higher. but Anton receives $2.257 less in revenue. (Ex. 
3006: Ex. 30 10.) Mr. Jim Knight. the superintendent of Anton ISD (a property-poor non­
recapture district). is a former assistant superintendent of a property-wealthy school 
district. Canadian ISO. Canadian ISO generates approximate ly $2.000 per WADA more 
than Anton ISD. despite taxing twenty-three cents lower. Mr. Knight testified ahout the 
remarkable differences between the educational opportunities he was able to afford for 
students in a property-wealthy district compared to a property-poor district. These 
opportunities made a difference in the outcomes of students and the overall teaching 
environment in the schools. (Ex. 3203, J. Knight Dep .. at 26-32.) For example. Anton 
ISD does not have the funds to offer its students the courses necessary for the 
distinguished curriculum degree. (Id. at 46.) The district a lso does not have adequate 
funding to compete for qualified teachers. (Id. at 24-25.) 

FOF 1341. Superintendent Roy Knight worked in a property-wealthy d istrict. Hallsville !SD. before 
becoming superintendent of Lufkin ISO. The major differences between the districts 
were that Hallsville was able to provide up-10-date technology for its district. keep class 
sizes smaller. and have continuous professional development training. Hallsville ISD 
brought in experts on brain development and assisted teachers with instructional 
techniques. Test scores were higher as a result. Hallsville is about 100 miles from 
Lufk in and is a simi lar community. Hallsville's poverty level is not as high and they 
have the benefit of oil and gas activity in their district. They have about $6.5 12 per 
WADA compared to $5.290 per WA OA at the same $1.04 tax rate as Lufkin . (Ex. 3 199. 
R. Knight Dep .. at 42-45.) 

FOF 1342. A lief ISO taxes at $1.125 and receives $5,683 per WADA. The 15% of districts with the 
highest property wealth. on average, tax at $1.021 and receive $7,535 per WADA. 
Aliefs tax rate is 10.4 cents higher. but Alief receives $1.852 less in revenue. (Ex. 3006; 
Ex. 3010.) Even before Alicf was forced to make $22 million in budget cuts because of 
target revenue funding. it lacked the resources to offer a full curriculum and prepare its 
students to be college and career ready. (RR8:121.) H.D. Chambers. the Superintendent 
of Alief. who previously served as the superintendent of Stafford MSD. testified that. 
because of higher target revenue, Stafford MSD was able to offer. for example. a full 
blown science, technology. engineering, and mathematics (STEM) program for a large 
percentage of its students. (Ex. 3205. Chambers Dep .. at 37-38.) 

FOF 1343. Belton !SD taxes at $1.17 and receives $5. 946 per WADA. The wealthiest 15% of 
districts. on average, tax at $1.021 and receive $7.535 per WADA. Belton ·s tax rate is 
14.9 cents higher. and Belton receives $1.589 less in revenue . (Ex. 3006; Ex. 3010.) 
Superintendent Kincannon testified that the distribution of funds to Belton ISD is not fair. 
Surrounding districts are all taxing at $1.04 and getti ng more revenue per WADA than 
Belton ISD. which taxes at the max imum. $ 1. 17. (Ex. 3226. Kincannon Dep .. at 148.) 

FOF 1344. Brownwood ISO taxes at $ 1.04 and receives $5.490 per WADA. The 15% of districts 
with the highest property wealth. on average. tax at $1.021 and receive $7.535 per 
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WADA. Brownwood' s tax rate is I. 9 cents higher. but Brownwood receives $2,045 less 
in revenue. (Ex. 3006; Ex. 3010.) 

FOF 1345. Bryan ISD taxes at $1.04 and receives $5,536 per WADA. The 15% of districts with the 
highest property wealth. on average. tax at $1.021 and receive $7.535 per WADA. 
Bryan·s tax rate is 1.9 cents higher. and Bryan receives $1.999 less in revenue. (Ex. 
3006; Ex. 30 I 0.) Bryan ISO does not have the financial resources to exercise discretion 
in the curriculum it offers. It can barely meet state mandates. (Ex. 3200. Wallis Dep .. at 
63-64.) The district does not have the funding to provide the variety of courses necessary 
to get its high school students ready for the distinguished curriculum. (Id. at 33, 41. 40-
43.) 

FOF 1346. Edgewood ISO taxes at the maximum $1.17 M&O rate and receives $5.825 per WADA 
compared to cross-town wealthy school district. Alamo Heights ISO. which receives 
$6.348 per WADA while taxing at $1.04. (Ex. 20038.) Edgewood ISO. which has a very 
challenging student population. has many needs previously identified in these findings. 
Edgewood ISO still needs to replace additional school buildings but it does not have the 
capacity to fund the construction without additional I FA funds and those funds are not 
presently available. (Ex. 4224-S. Cervantes Dep .. at 73, 200: see also supra Part 1.C.7.d.i 
(FOF 1091. et seq. ).) 

FOF 1347. Everman ISD taxes at $1. 17 and receives $5,629 per WADA. The 15% of districts with 
the highest property wealth, on average. tax at $1.021 and receive $7.535 per WADA. 
Everman·s tax rate is 14.9 cents higher. and Everman receives $1.906 less in revenue. 
(Ex. 3006; Ex. 3010.) 

FOF 1348. Because of irs lower yield. Everman ISO cannot raise the $6.576. which is the Edgewood 
IV calculation adjusted for inflation. at a tax rate of $1.17, and it costs more for Everman 
ISD to educate its students in 20 12 than it did in 1993 because of the higher standards 
that have been adopted . (RR l2:20 1.) Everman ISO does not have discretion to spend its 
funds on anything not required by state mandates and standards. (RRS: t 96-99.) 

FOF 1349. Looking at l&S on the basis of yield per penny. Everman receives $26.41 per l&S pt:nny. 
while neighboring districts Carroll and Eagle Mountain-Saginaw receive $69.60 and 
$29.36. respectively. (Ex. 3541, Pfeifer Dep. (Vol. II). at 26.) 

FO F 1350. If Everman ISO was receiving the yield on their l&S pennies that Carroll is receiving on 
theirs. Everman ISO would receive approximately three times more l&S revenue. (Id.) 

FOF 1351. Van ISO taxes at $1.17 and receives $5.73 1 per WADA. The 15% of districts with the 
highest property wealth. on average. tax at $1.021 and receive $7.535 per WADA. Van·s 
tax rate is 14.9 cents higher. and Van receives $1.804 less in revenue. (Ex. 3006; Ex. 
30 I 0.) Van I SD is already at the $1. 17 tax cap and does not have the abi I ity to raise more 
money. It cannot prepare chi ldren to be college or career ready with existing funding. 
(Ex. 320 I. Witte Dep .. at 33.) 
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FOF 1352. Kaufman ISD taxes at $1.17 and receives $5,814 per WADA. The 15% of districts with 
the highest property wealth. on average, tax at $1.021 and receive $7 .535 per WADA. 
Kaufman 's tax rate is 14.9 cents higher, and Kaufman receives $1.721 less in revenue. 
(Ex. 3006: Ex. 3010.) 

FOF 1353. Los Fresnos !SD taxes at $1.17 and receives $5,910 per WADA. The 15% of districts 
with the highest property wealth. on average. tax at $1.021 and receive $7,535 per 
WADA. Los Fresnos·s tax rate is 14.9 cents higher. and Los Fresnos receives $1.625 
less in revenue. (Ex. 3006; Ex. 3010.) 

FOF 1354. Lubbock ISD taxes at $1.04 and receives $5.310 per WADA. The 15% of districts with 
the highest property wealth. on average. tax at $1.021 and receive $7.535 per WADA. 
Lubbock's tax rate is 1.9 cents higher. and Lubbock receives $2.225 less in revenue. (Ex. 
3006; Ex. 30 I 0.) Even though Lubbock ISD's M&O tax rate is $1.04. it has not pursued 
a TRE because of the poverty of its population. The success of a TRE is doubtful 
because its voters are aware that even if Lubbock ISO taxed at $1 .17 it could not raise 
what its neighbors. Friendship ISD and Lubbock-Cooper ISD. raise at $1.04. (Ex. 3198. 
Garza Dep .. at 30-32.) There is no educationally sound policy reason why students in 
Friendship ISD or Lubbock-Cooper !SD need more funding to educate their students than 
Lubbock ISO. The number of students living in poverty is higher in Lubbock ISO than in 
Friendship ISD or Lubbock-Cooper !SD. Lubbock ISO is funded at levels lower than 
Friendship JSD or Lubbock-Cooper ISO. (Id. at 31-32.) 

FOF 1355. Lufl<in taxes at $1.04 and receives $5.290 per WADA. The 15% of districts with the 
highest property wealth. on average. tax at $1.021 and receive $7,535 per WADA. 
Lufkin's tax rate is 1.9 cents higher. and Lufkin receives $2.245 less in revenue. (Ex. 
3006: Ex. 30 I 0.) 

FOF 1356. Pflugerville ISO taxes at $1.04 and receives $5.506 per WADA. The 15% of districts 
with the highest property wealth. on average. tax at $1.021 and receive $7.535 per 
WADA. Pflugerville·s tax rate is 1.9 cents higher. and Pflugerville receives $2.029 less 
in revenue. (Ex. 3006: Ex. 3010.) 

FOF I 357. Quinlan ISD taxes at $1.04 and receives $5.326 per WADA. an amount less than all of 
the adequacy estimates. The 15% of districts with the highest property wealth. on 
average. tax at $1.021 and receive $7,535 per WADA. Quinlan tso·s tax rate is 1.9 
cents higher. and Quinlan ISO receives $2.209 less in revenue. (Ex. 3006: Ex. 30 I 0.) 
Nearby property-wealthy Rockwall ISO. at the same tax rate. gets $6.385 per WADA. 
(RR24:89.) Quinlan ISO lost forty to forty-five teachers in 2011-12. most of who left 
because they could get better salaries in nearby districts. Quinlan is the de facto teacher 
training ground for Rockwell ISO. The lack of continuity hurts the education of students 
in Quinlan. (RR20:84-85.) 
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ii. Testimony by taxpayer plaintiffs demonstrated large 
disparities in M&O revenue between neighboring 
districts across the state, despite higher tax rates. 

FOF 1358. In many cases. taxpayers in two districts within the same county pay taxes according to 
the same adopted tax rate on property of essentially the same value. However. the 
resulting revenue the State's funding scheme provides to educate the children who 
happen to live in those districts is drastically different. In other instances. not only is the 
revenue provided by the State drastically different. but the tax rates charged the property 
owners - and the resulting taxes paid on the similarly valued property - are also different. 
to the distinct disadvantage of the those owning property in the lower funded district. 
(RR9: 129-134. Ex. 3128 - Ex. 3186.) 

FOF 1359. In the 2011-20 12 school year. a Pflugerville ISO taxpayers· home was valued by the 
Travis County Appraisal District ( .. TCAD'") at $165,328. The homeowner paid school 
taxes at an adopted M&O rate of $1.04 on a taxable value of $150.328. after the 
homestead exemption was applied. In Eanes IS O. another homeowner whose home was 
valued by the TCAD at $165,23 1. paid school taxes at an adopted M&O rate of$ 1.04 on 
a taxable va lue of $150,231 after his homestead exemption was applied. The homeowner 
in Pflugerville, on property within the same county and appraised by the same appraisal 
district, paid about the same in taxes to support the maintenance and operations of the 
local school district as their counterpart with property in Eanes ISD. Rut. because of the 
gross inequities inherent in Texas's current schoo l funding scheme. the taxpayers· 
children in Pflugerville ISD had access to over $1 ,300 less per weighted student than 
those in Eanes ISD. At Eanes ISD"s funding level, a classroom of twenty-two chi ldren in 
Pflugerville wou ld have over $30.000 in additional funding. (RR9: 135- 136: Ex. 3172 at 
I: Ex. 3187. Pierce Report. at 17.) 

FOF 1360. In Irving ISO in 2011 -2012, a homeowner had his homcs1ead valued at $164,760 by the 
Dallas County Appraisal District ( .. DCAD .. ). His taxable value, after homestead 
exemptions were applied. was $149.760 and the maintenance and operations tax rate was 
set at $1.04 per $100 valuation. In Highland Park ISO ("'HPISD""). the DCAD appraised 
another homeowner"s homestead at $164,750. After his homestead exemptions were 
applied. which included additional local option exemptions. the taxable value of that 
property was set at $116,800 and M&O taxes for the school district were assessed at a 
rate of $1.027. The homeowner in Irving ISO paid taxes on a similarly valued property at 
a similar tax rate, and on a larger taxable value. but while he paid more in taxes on 
property of almost identical market value, the state funding system provided only $5.308 
per weighted student for Irving ISO and $6,923 per weighted student for HPISO. If a 
classroom of twenty-two ch ildren in Irving was funded at the HPISD level. its funding 
level would be more than $40.000 higher. (Ex. 3 187. Pierce Report, at 17.) 

FOF 1361. Located in Nacogdoches County in East Texas, Cushing ISD and Central Heights ISO are 
neighboring districts sharing a common boundary. In 2011-2012. a homeowner in 
Central Heights ISD had his home appraised at $215.320 and after exemptions were 
applied (including a local option homestead exemption). paid school district M&O taxes 
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at a rate of$L04 on a taxable value of$157.260. In Cushing ISO, a homeowner with 
similarly valued property ($215, 160 and $157.130 after exemptions) had school property 
taxes assessed at the same $1.04 rate. In this case. even though the tax effort of the two 
property owners was almost identical. the state funding system provided Central Heights 
ISD with about $2.400 less per weighted student than it did Cushing ISD. At this 45% 
higher funding level. Central Heights would have an additional $65,000 in funding for 
every twenty-two children. (Id. at 17-18.) 

FOF 1362. River Road !SD and Bushland ISO are neighboring school districts located just north of 
Amarillo. in Potter County. In 2011-2012, after exemptions. a homeowner in River Road 
ISD had a taxable valuation of $195.448. A homeowner in Bushland ISO had a taxable 
valuation of $195.446 on his home. Both districts assessed M&O tax rates of $1.04 per 
$I 00 valuation so the difference in required tax effort for each homeowner would have 
been insignificant. However, in 20 I 1-2012 the state funding system generated over 
$1.300 less per weighted student for River Road ISO than it did for Bushland ISO. (Id. at 
18.) 

FOF 1363. In 2011-2012. a homeowner in Laredo ISD had a taxable value of$109.662 on his home. 
In the same county. a homeowner in Webb CISD had a taxahle value of $109.530 
assigned to his home. The homeowner in Laredo ISD paid school property taxes for 
M&O at an assessed rate of $1.04 per $100 of valuation. The homeowner in Webb CISD 
paid school propeny taxes for M&O at an assessed rate of$0.8033 per $100 of valuation. 
Even though the value of the properties was essentially equal. the homeowner in Laredo 
paid 30% more in school property taxes. The state funding system provides Laredo ISD 
with $5.530 per weighted student yet each weighted student in Webb CISD was funded 
at $12.398. well over twice the funding level provided per weighted student for Laredo 
ISD. (Id.) 

FOF 1364. Randy Pittinger is a homeowner and taxpayer in Belton ISD. (RR8:66-70.) He is a 
private social worker and has been a hospital administrator. He has three children who 
graduated from the Belton ISD several years ago. (Id.) He is on the school board. His 
M&O taxes are $1.17. His house is valued at $316.493. (Id.) The $1.17 tax rate 
generates $5,946 per WADA for Belton ISO. (Id.) A taxpayer in a house of similar 
value in Salado ISO, which is also in Bell County. is taxed at $1.04 for M&O and 
receives $5.941 in revenue per WADA. (Id.) A taxpayer who lives in a house of similar 
value to Mr. Pittinger·s in the nearby Georgetown ISD is taxed at $1.04 and receives 
$6,418 in revenue per WADA. (Id. ) 

FOF 1365. Brad King is a homeowner and taxpayer in Bryan ISD. (RR8:26-3 l .) He is an engineer. 
(Id.) His house is valued at $230.050. (Id.) His M&O taxes are $1.04. (Id.) The tax 
rate generates $5.536 per WADA for the Bryan ISD. A taxpayer in the College Station 
ISO adjoining Bryan ISD. who lives in a house of similar value. pays an M&O tax of 
$1.00 and College Station ISD receives $6.339 per WADA. 

FOF 1366. Chip Langston is a homeowner and taxpayer in Kaufman !SD. (RR8:9-14.) He is a 
CPA. (id.) He has one daughter who graduated from Kaufman ISD several years ago. 
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(Id. ) He is on the school board. (Id.) His house is valued at $230.060. (Id.) His M&O 
taxes are $1. I 7. (Id.) This tax rate generates $5.8 I 4 per WADA for Kaufman !SD. (Id.) 
A taxpayer who lives eight miles away in Forney !SD. who has a house of similar value. 
pays $1.04 in M&O taxes. (Id.) Forney ISO receives $5. 741 per WADA. (Id.) An 
additional taxpayer who lives in nearby Sunnyvale ISO, in a house of similar value. pays 
$1.02 in M&O taxes and Sunnyvale ISD receives $6.651 per WADA. 

FOF 1367. Norman Baker is a homeowner and taxpayer in Hillsboro ISO. (RR8:53-57.) He is a 
production supervisor at Anheuser-Busch. (Id.) He has two sons who have graduated 
from Hillsboro !SD and a daughter who is still anending school. (Id.) He is on the 
Hillsboro ISO school board. (Id.) His house is valued at $41.630. (Id.) His M&O taxes 
are $1.15. (Id.) This tax rate generates $4,915 per WADA for Hillsboro ISD. (Id.) A 
taxpayer who lives in nearby Glen Rose ISO in a house of similar value pays $0.825 in 
M&O taxes. (Id.) Glen Rose ISO receives $8.945 per WADA - or 45% more funding 
per WADA for 32.5 pennies less in tax rate or $88.660 for a classroom of 22 students. 

FOF 1368. These findings are not dependent on factors such as geographic locations. size. or 
population. but they occur in counties located all across the state and in counties of all 
sizes of population. bulh rurdl and urban . (Ex. 3187. Pierce Report. at 18.) These 
violations of substantially equal access to similar revenue for similar tax etfort are not 
bound to just one area of the state or just one size of district or county. (Id.) Rather. they 
occur in all areas of the sLaLe and in all kinds of districts affecting hundreds of thousands 
of students. and the financial and economic impact is substantial and compelling. (Id.) 

h. The disparities in funding and educational opportunities 
between property-poor and property-wealthy school districts is 
further evidenced by the experiences of Texas families. 

FOF 1369. The effects of inadequate and inequitable resources for property-poor districts are not 
only shown in the data analysis at the district and school levels. but are also evidenced by 
educational experiences of the parents and students. Edgewood Plaintiff parent Yolanda 
Canales testified about the inequalities in educational opportunities her children 
experienced in a property-poor district. Pasadena ISD. compared to when they attended 
schools in a property-wealthy district. Clear Creek ISO. (RRl7:236-254.) In the 2012-
13 school year, she had two children on the free and reduced-price lunch program 
attending Pasadena ISO schools. (RR 17:237.) 

FOF 1370. Ms. Canales initially had three children anending public schools in property-poor 
Pasadena ISO. (RR 17:236-54.) When her family's income increased. her family 
purchased a home in nearby property-wealthy Clear Creek ISO in order to have access to 
better schools. (RR 17:241-54.) Ms. Canales immediately noticed the differences. such 
as better quality teachers. additional educational resources and programs. more 
extracurricular activities. and smaller class sizes. (Id.) When her children fell behind in 
school, the Clear Creek schools offered lots of tutoring. (Id.) 
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FOF 13 7 1. Ms. Cana les would have preferred keeping her children in the wealthy district of Clear 
Creek ISO but after getting a divorce and the crash of the real estate market (Ms. Cana les 
was a real estate agent). she was forced LO move back to Pasadena ISO schools in 2008 
with her chi ldren in a single-wide mobile home. (Id. at 236-39.) Her children·s qua lity 
of education suffered as a resu It. (Id.) 

FOF 1372. Ms. Cana les·s eldest daughter graduated in 2010 on the minimum high school program 
and passed the T AKS test. She now struggles with coursework at the community college. 
(RR 17: 243-45.) Ms. Cana les·s daughter in grade twe lve has a lso struggled, despite 
passing the TAKS tests. (RR 17:246-49.) She has taken coursework through the credit­
recovery progra m. PLATO. (Id.) That program is not monitored fu ll-time with a teacher 
and essentially a llows students to recover credits without ful ly understanding the 
material. (Id.) Ms. Canales must also pay for her daughter·s night schoo l with her very 
limited income. (Id.) 

FOF 1373. Ms. Canales also spoke of the d ifferences in basic science activit ies. For example. at 
Clear Creek. her e ldest daughter dissected animals but at Pasadena. her younger daughter 
has not had any science experi ments. (RR 17:236-49.) As another example. her daughter 
attend ing high school in Pasadena schools does not bring home books because they do 
not have enough books for the students. Someti mes substitutes arc not available in the 
classrooms. and the students are left unattended. (Id.) 

FOF 1374. Ms. Canales·s youngest child attends half-day pre-K in Pasadena ISD. The program. 
which runs for only three hours. docs not offer enough time fo r learning in that small 
window. (RR 17:249-5 1.) The teacher appears overwhelmed and does not have enough 
assistance. (Id. ) The c lassroom is also overcrowded a nd lacks supplies. (Id.) In fact. the 
teacher has to purchase some of her supplies. (Id.) 

FOF 1375. Ms. Canales joined thi s lawsuil because she is very concerned about her ch ildren·s 
education after she. herself, struggled and obtained only a GED. (RR 17:237-54.) Ms. 
Canales has also seen her o lder chi ldren struggle with being college ready and wants to 
ensure better opportunities for her youngest child. (Id.) She is aware of the differences 
in tax rates and funding between her d istrict and other surrounding property-wealthy 
districts. (Id.) She has seen and experienced the variation in resources and education 
between property-poor and property-wealthy school districts. When asked what she 
wants out of this lawsuit, Ms. Canales responded that she .. j ust want(s] fairness~ equal 
opportunit ies fo r my childre n as well. regardless of the ne ighborhood we live in:· 
(RR 17:252-54.) 

4. The Structure of the system makes equalization impossible. 

a. Gross disparities in property values still exist among school 
districts across Texas. 

FOF 1376. Texas continues to rely substantially on local property taxes to fund its public schools. 
though property va lues across Texas remain incredibly disparate. Property wea lth 
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variation alone explains about half of the variation in M&O revenues per WADA. (Ex. 
3188. Baker Report. at 39.) Based on funding levels for the 2012- I 3 school year. 
property values per WADA range from $22,218 (lowest) in Boles ISO to $7.341.341 
(highest) in Kenedy Countywide ISD. (Ex. 4252.) Even after the wealth equalization 
efforts described in FOF 45 - FOF 49 above. these disparities result in wide gaps in 
revenue per WADA. For its 740 WADA. Boles ISD receives $5,648 per WADA while 
taxing al the maximum $1.17 M&O rate; in contrast. for its 145 WADA. Kennedy 
Countywide ISO receives $11.216 per WADA while taxing at a $1.00 M&O tax rate -
nearly twice that of Boles ISD. (Ex. 4252.) The vast majority of these differences cannot 
be explained away by local tax effort or any educational-related factors such as Lypc: of 
students served, small-size adjustments or transportation as adjustments for weighted 
students. school size. and transportation are all incorporated into the revenue per WADA 
figures. (See. e.g .. RR23:105-06. 151. 160; RR57:15-18.45-47 .) 

FOF 13 77. These disparities can be seen in various regions throughout Texas and have much more to 
do with what is above and below the ground than with educational need. For example. 
Lufkin ISO is surrounded by, but not in. oil and gas shale areas. (Ex. 3199. R. Knight 
Dep .. at 39-40, 41-42.) Lufkin ISO generated $5.299 per WA DA in 2012-13. but a 30-
minute bus ride from Lufkin lakes you to property-wealthy districts like Chireno ISD and 
Garrison ISD that have over $6.500 per WADA, and Carthage ISO that has $6,700 per 
WADA. (Ex. 3006; Ex. 3199 at 40.) As La Feria ISD Superintendent Dr. Nabor Cortez 
testified. the property-poor districts in the Valley all wished they had their own little 
island like property-wealthy Point Isabel ISO: ··we all would love to have an island in 
our district. but we don't. We don·1. We are poor and we are without our island:· 
(RR 18:86-87.) Point Isabel ISO. which encompasses Padre Island, taxes at $0.98 and 
raises over $300 more per WA DA than its neighbor, Los Fresnos ISO wh ich. taxes 
nineteen cents higher at $1.17. (Sl~C! Ex. 3207. Salazar Dep .. at 12-14: Ex. 3006.) 

b. The basic structure established in 2006 - and still in place 
today - over time collectively increased the disparities in 
revenues available to property-wealthy versus property-poor 
districts to unconstitutional levels. 

FOF 1378. The stark inequities in the resources and educational opportunities the State makes 
available for students in property-poor and property-wealthy districts discussed above did 
not occur by accident but result from systemic defects. At the time of WOe II. the then­
existing school finance formulas emanated from the same formulas adopted by the 
Legislature in 1993 and found constitutional in 1995. See woe II. 176 S.W.3d at 783-
84, 791-92. However. following the 2005 WOe II decision. the State made at least three 
significant changes under HB I that. collectively, increased the inequities to heights not 
seen since before 1993: the compression of M&O tax rates by one-third; the reliance on 
a new hold-harmless provision commonly known as "'target revenue .. in lieu of formula 
funding to fund the majority of school districts: and the introduction of unrecaptured 
revenue generated from the "golden pennies:· (RR23:24-3 l .) These inequities caused by 
the structure of M&O funding are exacerbated by l&S funding that is unrecaptured and 
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available only by appropr1at1on. That some districts are able to use l&S funds for 
expenses that were traditional ly paid with M&O funds only increases the disparity. 

i. The compression of tax rates arbitrarily reduces 
districts' taxing capacity to support basic adequate 
education and allows property-wealthy school districts 
to access greater revenue at lower tax rates. 

ror 1379. As noted above. the post-WOC I/ legislation .. compressed .. d istricts tax rates by one-th ird 
of their 2005 rate. (See supra FOF 26 - FOF 27 and FOF 40.) A distri ct that had been 
taxing at the $1.50 cap currently receives a basic allotment based on a $1 compressed 
rate. (Id.) However. a district with a tax rate below a dollar receives a basic allotment 
based on a lower compressed rate - for example. if a district had bt:t:n taxing at $1.45. its 
compressed rate would be $0.9666. (Id.) While the basic allotment could be 
correspondingly lower if the districts were receiving the same formula funding in 2005. 
the lower compressed rate also means that the district can access its ·'golden pennies" at a 
lower tax rate. (See s11pra FOF 40 and FOF 44) And because the golden pennies are 
worth more than Tier I pennies (compare FOF 40 and FOF 46 with FOF 44 and FOF 46). 
the additional money gained from the two extra pennies (availablt: without a TRE) can be 
significantly greater than that potentially lost by the lower compression percentage. In 
other words. a district with a CTR of $0.9666 "loses" 3.34 pennies of Tier I taxing 
capacity but .. gains·· access to two additional golden pennies that are not subject to a 
TRE.71 For the wealthiest districts. the gain from the two golden pennies can outstrip the 
.. lost" Tier I funding. For most districts, however. the loss of Tier I pennies due to tax 
compression is just that - a loss of tax ing capacity lo support the basic, adequate 
education. as well as a reduction in their basic allotment. For a district with a CTR of 
$0.9666. the $4,765 basic allotment is reduced to $4.606 - a calculation based not on 
need but arbitrarily determined by a district's tax rate in a single year. The lost Tier I 
capacity is replaced with copper pennies -- the lowest leve l of equalization at $31. 95. 
Because each district's CTR is arbitrarily determined by its 2005 tax rate. each district 
has a different CTR. different Tier I taxing capac ity. different basic allotment (the 
starting po int for all funding), different access to golden pennies, and different y ields at 
the same tax rates when copper pennies are substituted for Tier I. Because of the defects 
and others (such as insufficient funding described above). Tier I cannot be equalized. 
The system is further structurally deficient because there are two Tier I funding 
mechanisms - formula funding and target revenue - with no equalization possible across 
the e ntire system. 

77 Because the requirement for a TRE is pegged to the $ 1.04 tax rate (not the compressed rate plus four 
cents). such a district could access all six golden pennies without a TRE. TF.X. TAX Coor: § 26.08(a). (n). 
(See also supra FOF 28. FOF 253.) Because wealthy districts were more likely to have a tax rate below 
$ 1.50. they are more likely to benefit from the tax compression scheme - and many do. (See RR57:42-43: 
Ex. 11323: Ex. ] 187. Pierce Report, at 8-9: se<' also infra Part 1.D.4.b.i (FOF 1378. er seq.).) 
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FOF 1380. As described earlier ... target revenue .. is a hold harmless system that guarantees that a 
district receives. for its compressed rate. the revenue it would have received in 2005-06 
or 2006-07, under the old formulas. if that amount is greater than that it receives under 
the new tiered system. (Ex. 1328. Casey Report. at 17.) Under the old formulas that 
form the basis of target revenue. a district might receive a ··boost .. in per student revenue 
from increased local property values in one year. that would be balanced out by a 
reduction in revenue the next year (Ex. 1328. Casey Report. at 18): however. the target 
revenue system takes the quirks of a single year's formula results and makes them 
permanent. and as a result. there is no consistent relationship between a district's property 
wealth and/or tax effort and its target revenue. (Id.; RR23:28-30.) The effect of vastly 
different target revenues despite the same tax rate and similar property values applies to 
low-wealth districts. as well as some property-wealthy districts. (RR23:29-30; Ex. 4000. 
Cortez Report. at 10.) 

FOF 1381. Target revenue has increased the tax rate gaps and revenue gaps among districts. (Ex. 
3187. Pierce Report. at 9.) Indeed. a former cap of $350 on revenue gains resulting from 
compressed rates was eliminated in 2009. (Ex. 1188. Dawn-Fisher Report. at 2.) The 
average compressed tax rates for districts with tht: lowest target revenues is higher than 
the compressed tax rates for districts with the highest target revenues. (Ex. 3187. Pierce 
Report. at 9.) The average Tier I funding level for those districts with the lowest target 
revenue is about $1.900 per student below the Tier I runding level provided for the 
average district in the lower taxing. higher funded group. (Id.) This Tier I funding gap. 
even at this basic instructional program level. results in more than $40.000 less in 
funding for a typical elementary classroom or 22 t:hildren in the lower funded districts. 
(Id.) 

FOF 1382. ··Target revenue'' was intended to be temporary but has already been extended through at 
least 2017. (RR23:74-75; RR I 0:76. 202.) It is part of a long legislative tradition of 
··temporary .. hold harmless prov isions. In Edgewood IV. plaintiffs complained that the 
wealth hold harmless (which essentially has the same effect as target revenue) then in 
existence had a de-equalizing effel:t on the school finance system; but the Supreme Court 
analyzed the school finance system assuming the hold harmless was no longer in 
existence since by law (at the time of the Court's opinion Edgewood IV) the hold 
harmless was set to expire and be of no force and effect by 1996. (Ex. 3118 - Ex. 3122.) 
After the Supreme Court rendered its decision in Edgewood IV. the Legislature first 
extended the wealth hold harmless until the end of the 1997- 1998 school year. then 
extended it until the end of the 1999-2000 school year. and finally made it permanent; 
and it lives on today through the target revenue system. (Ex. 3118 - Ex. 3125.) 

FOF 1383. During the testimony in the tirst phase of this trial, the State represented that target 
revenue was to be phased out in its entirety. (RR32:65-66.) The Court finds that the 
actions of the 83rd Legislature in inl:reasing the target revenue adjustment factor from 
.9235 to .9263 were inconsistent with the representations made by the State during the 
first phase of this trial. and in fact the actions of the 83rd Legislature increased the 
amount some districts received through target revenue, meaning that districts benefitting 
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from target revenue would get an additional boost. (Ex. 3540 at 4.) This action. 
com bined with the 1.egislature·s previous patterns of turning ho ld harm less provisions 
into permanent features. gives the Court no confidence that the target revenue system w ill 
in fact be repealed in 20 17 and it certainly does nothing to fix the outstanding 
constitutional violations in the present year. The Court takes the system as it exists 
today. 

FOF 1384. In addition. the number of school districts benefiting from hold-harmless provisions has 
grown substantially from 34 property-wealthy school districts under the old school 
finance system in 2003-04 (see WOC II. at 76 1) to an estimated 236 property-wealthy 
districts for the 2013-14 school year. (Ex. 114 70 at ·'ASA TR funding tally .. tab.) This is 
an increase of nearly 700 percent over the last ten years. 

FOF 1385. And while target revenue was never intended to benefit primarily property-wealthy 
school districts (RR58:55). the vast majority of school districts benefitting from target 
revenue in recent years have been Chapter 4 1 districts. In 2007. I 59 of the 1.022 school 
districts (or 15.6%) funded on target revenue were Chapter 4 I districts. For the 20 13-14 
school year. 236 of the 305 school districts (or 77.4%) funded on target revenue are 
Chapter 41 districts. (Ex. 11470 at .. ASATR Funding tally .. tab.) And those 236 Chapter 
41 districts receive 91% of the tota l ASATR funding today. compared to just 2 1% in 
2007. (See id. at ··summary Tab.") 

FOF 1386. Furthermore. the need to fully fund the school finance formulas to adequate and 
financially efficient levels for all districts remains the core obstac le in providing a 
constitutionally etlicient system. Simply repealing the target revenue hold harmless for 
all school districts without a corresponding increase in formula funding wou ld simply 
further .. level down .. the revenue of the districts. especially for those districts that require 
target revenue to provide a general diffusion of knowledge. (See also supra Part l.D. I .c 
(l'Or 1241. et seq.).} Such action on its own would do nothing to level rtp the revenue of 
districts on formula funding to the level o f a general diffusion of knowledge - a 
.. solution .. that the Supreme Court has previously said would do nothing to cure an 
unconstitutiona l inefficiency. WOC I. 107 S.W.Jd at 571 (quoting Edgewood IV. 917 
S.W.2d at 729-30). In other words. simply repeal ing the target revenue aspect of school 
finance for all schoo l districts mi ght reduce the disparity in funding (which is needed). 
but it would not cure the other constitutional infirmities. 

ii. The introduction of unrecaptured "golden pennies" into 
M&O taxes further increases the tax and revenue gaps 
in the ability of school districts to provide a general 
diffusion of knowledge. 

FOF 1387. Under .. Tier 11-A .. or the .. golden penn ies;· school districts are guaranteed up to the 
greater of Austin ISD·s property wealth per WADA. or $59.97 per WADA.'~ for the first 

1KBy appropriation. the guaranteed yield is $4.950 in 2013-1 4 and $5.040 in 2014-1 S. (F.x. 6'i93A at 2:rn: 
RR54: 103 (referencing Ex. 6618 at 5).). 
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six pennies ahove the compressed tax rate. (See supra FOF 44.) School districts with 
wealth levels exceeding these amounts are allowed to keep all of their revenue. (See 

supra FOF 46.) This is the first time since before Senate Bill 7 was enacted in 1993 that 
the Legislature has allowed property-wealthy school districts to generate unequalized 
revenue from M&O pennies. (RR23:27.) 

FOF 1388. Although the golden pennies were intended to supplement a basic adequate education. the 
more rigorous standards and expectations for all students and school districts. coupled 
with rising costs and the recent budget cuts, have forced school districts to use revenue 
generated from those pennies for a basic. adequate education. (RR 15: 196-97, 199-209: 
RR3:154-56; RRl9:158; 256-57; see also supra Part l.C.I (FOF 210. et seq.) and Part 
1.0.1.b (FOF 1222. et seq.).) This was confirmed hy even the property-wealthy school 
districts that generate substantially greater funds at those levels of tax effort compared to 
property-poor school districts. (Ex. 4224-M. Reedy Oep .. at 79-80; Ex. 4224-1. Patek 
Oep .. at 60; Ex. 4224-R. Wiggins Oep .. at 93-94.) Because the .. golden pennies .. are 
necessary for a general diffusion of knowledge. it is appropriate to consider the revenue 
generated from the golden pennies for purposes of determining whether the system is 
financially efficient. (See supra 1.0.1.b (page 272): RR23: I 05-08.) 

iii. The use of I&S revenues for traditionally M&O 
expenses increases the inefficiency of the system because 
property-wealthy districts have access to unrecaptured 
and unequalized funds not available to property-poor 
districts. 

FOF 1389. Because the system does not provide sufficient M&O funds under Tier I and Tier II to 
support a basic education. some districts have been compelled to use I&S revenues to 
finance M&O expenses such as buses and technology. (Ex. 3187, Pierce Report. at 13.) 

FOF 1390. Because I&S revenues are not subject to recapture. property-wealthy districts receive the 
full benefit of their enhanced property values for every penny of l&S tax 
effort.(RR58:112. 138-139: Ex. 3187. Pierce Report. at 5.) 

FOF 1391. The failure to fund the IF A in the last two biennia has a disparate effect on property-poor 
districts that are limited to the actual revenue from the district's property value -
assuming the districts have the financial wherewithal to issue bonds in the first place. 
(Ex. 3187. Pierce Report. at 14.) 

iv. The 2013 legislation did not make any structural 
changes to the system nor cure the constitutional 
inequities. 

FOF 1392. The changes enacted by the 83rd Legislature did not eliminate the constitutional 
deficiencies in the system. First. the legislative changes to funding under SB I and 
HB I 025 were not permanent changes made to the school finance system. but merely 
changed the funding appropriated in the 2013-14 and 2014-15 school years. which by 
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their very nature will expire al the end of the bien nium. (RR58: I 02-03. ) Second. and 
perhaps most importantly. the temporary changes in funding did not resolve the 
substantial gap in funding and tax rates between property-poor and property-wealthy 
school districts. Although the revenue gap was reduced slightly from the temporary 
appropriations. property-poor school districts sti II do not have substantially equal access 
to revenues necessary to provide a general diffusion of knowledge at similar tax efforts. 
(See supra Part 1.0.1.b (FOF 1222. et seq.).) Third. many o f the structural causes of the 
inequities remain largely unchanged in the system, such as the unrecaptured golden and 
l&S pennies and hold-harmless measures. (Id.: RR23:24-26: RR32: 138-39; RR57: I 0-1 1; 
Ex. 3540. Suppl. Expert Report of Pierce. at 3-5.) In addition. the Legislature failed to 
make any changes to the weights. which continue. on average. to more heavi ly impact 
lower wealth districts. (RR57:42-43: see also infra Part 1.0.5.b (FOF 1399. et seq.).) Nor 
did the legislature make any anempt to study the cost of meeting its standards or to 
ensun.: that it was leveling up funding for the poorest school districts to that standard. 
(See supra Parts l.C.5.a (FOF 603. et seq.), l.C.5.f (FOF 625. et seq.). and l.D. I .c (FOF 
124 1. et seq.).) 

5. The system bas a disparate impact on property-poor districts and 
those districts with large populations of economically disadvantaged 
and ELL students. 

a. The disparities result in the districts with the most challenging 
student populations receiving the least amount of funds. 

FOF 1393. The State has long recognized the importance of educating more-challenging student 
populations. such as ELL and economically disadvantaged students. Former 
Commissioner Scott testified that equipping underprivileged children with a quality 
education allows them the opportunity to compete on a level playing field with children 
born into wealth and privilege. (Ex. 4243. Scott Dep. , at 2-3.) For this reason. students 
are held to the same standard by the State regardless of whether they attend a property­
poor or high property-wealth or low-funded or high-funded district, and regardless of the 
student's race. ethnicity. or socio-economic status. (See. e.g .. id. at l l: supra Part 1.B.3 
(FOF 81. et seq.) 

FOF 1394. In order to meet the promise of education identified by Mr. Scott. schools facing 
concentrated poverty. homelessness and transience need lo provide not only comparable 
numbers of similarly qualified staff. but more of them in order to offer interventions 
designed to level the playing field for these children when compared with their more 
advantaged counterparts in other districts. (See supra Part l.C.2.c (FOF 379. et seq.).) 
Schools in neighborhoods with concentrated poverty need to offer high quality early 
childhood programming. smaller class sizes in the early grades. and extended learning 
time and/or small group tutoring. (Id.) 

FOF 1395. When districts serv ing high-need and underperforming populations are faced with 
resource constraints. they are forced to divert resources from enrichment programs and 
advanced curriculum programs targeted at raising progress towards minimum standards 
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in core content areas. Such choices deprive advanced and underperforming students in 
these districts of important. necessary opportunities. If high-need districts are afforded 
sufficient resources, they can both target necessary resources toward remedial and basic 
programming and continue to offer challenging. broad and enriched curricula. which 
affects access to and potential success in college and beyond. (Id. at 60. I 12-14.) 

FOF 1396. Ignoring differences in costs when providing financial inputs to schools leads to disparity 
among children in the ability lo attain. and ultimately in the attainment itself. of equitable 
educational outcomes. (RRl6:16-17. 57.) 

FOF 1397. J\s described earlier. the formulas the State uses to account for these differences are 
outdated and underfunded. (See supra Part l.C.2.d (FOF 456. et seq.).) The FSP funds 
Texas school districts as if their costs vary only by about I 5% from lowest to highest 
cost/needs. (Ex. 3188. Baker Report. at 6.) By contrast. cost models estimated by Dr. 
Baker indicate that costs vary closer to 150%. (Id.) As a result. FSP substantially under­
adjusts funding for the highest need/cost districts. most of which serve high 
concentrations of children in poverty and ELL children. (id.) The under-weighting of 
the compensatory education and ELL programs has a great impact on the districts serving 
these populations. which happen to be mostly property-poor districts. (Ex. 3187. Pierce 
Report. al 15; Ex. 4000. Cortez Report. at 36-38: see also infi·a Part l.D.5.b (FOF 1399. et 
seq.).) 

FOF 1398. Compounding matters. numerous studies have documented that wealthier school districts 
have an easier time recruiting highly qualified. experienced teachers. (Ex. 1122, Vigdor 
Report. at 3.) Teachers will sometimes accept a reduction in pay in order to take a job in 
a school serving fewer disadvantaged children. (id.) While wealthier districts may also 
face a challenge due to the shortage of highly qualified teachers in the Texas labor pool. 
the districts serving the state's poorest children even more rarely have the option of hiring 
a teacher who has gained significant experience elsewhere. (Id.) The Edgewood ISO 
districts and the TTSFC focus districts exemplify many of the challenging attributes that 
Dr. Vigdor described in his report and are negatively impacted not only by their access to 
fewer dollars but also by the demographics of their student population and communities. 
(RRl5:194-95; Ex. 4224-S, Cervantes Dep .. at 172-73, 176-77: RR4:61-63: RR20:83-85; 
RR24:205: Ex. 3198. Garza Dep .. at 49-50; Ex. 3200. Wallis Dep .. at 32. 36.) 

b. The inadequacy of the weights imposes a disproportionate 
burden on property-poor districts. 

FOF 1399. The arbitrary and inadequate weights described above in Parts 1.C.2.d.ii (FOF 466. et 
seq.) and I.C.2.d.iii (FOF 480, el seq.) also tend to negative!)' impact the lowest wealth 
districts greater than the highest wealth districts. (Ex. 4000. Cortez Report. at 36-40.) 

rOF 1400. As stated previously. research has shown that a weight of ··.4"' for both the bilingual and 
compensatory education allotments is necessary to provide reasonable opportunities for 
those students to acquire a general diffusion of knowledge. (Id. at 33. 36-40.) Further. 
the evidence in this case reveals that there is a ··concentration effecC that results in lower 
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student pcrfonnancc in districts v. ith higher percentages of economica lly disadvantages 
studcnb that is nut taken intli considcratinn h) the current \.\eights. (S<'c supru Part 
l.C.2.a.ii (FOf 294. <'l seq. ).) 

FOF 140 I. In the absen<:c of that funding being mad1.: available through the FSP. propert) -poor 
districts an: substantial ly less abk to generate thl>Se revenues based on thei r existing 
~ i1.:lds. (Ex. -WOO. Cortez Report. at 39-40.) The lowest wealth decile would need to tax 
at $.95 per $100 of propert) valu1.: to generate the needed revenue for their 1-:1.1, and 
ccnnornica lly disadvantaged students. compared to 3 cents in the highest wealth decile. 
(!cl.) 

FOF 1-Hl2. Propcrty-p~>0r districts \\·ou ld alSl) bcndit morc greatly frnm an increase l'r the bilingual 
and compensatory cdm:ation weights from their current arbitrary \\eights to weights that 
n.:lkct sound research. (lei. at 36-38.) In an analysis o f the impact llf increasing the 
funding \\eights for bilingual/ESL and compensatory education programs to a rcscarch­
based \\eight of--_.t:· thc lowest wealth decile of districts would ga in an average of$5JO 
pcr \\' /\D/\ compared tll $277 per WADA for the highest wealth districts. (Id.) 

- ---- ·---- ------- ---------- ----------
Additional 1MNtnUe per WADA Would be Proct.ICICI In ·M~. Districts by 
lncrwlnl ~Education& BfflnauallESL·Mtlhts-to4C*·~ 

$600 - --- ··· -- - ---- ---- ·- ·--- ----- ------~-

ssoo 

sa 

$JOll 

S200 

SlOO 

so .... JM•lf JMJftlf ............. ,. ..... ., ..... .......... 
~ _.... ..... lllllJt&ll _.... ...... ~ _.... ...... ..... 

_.....,~-.at......._Ollt_·T-,.,_,~,oe.. .,.20!2 

Id ut 37. 

H>F l-W3. It ~hould be noted. ho\\C\·1.:r. that while such an im:rcase \\.uuld help serve those students 
appwrriatcl~. the gross inequities in the system bct\>,.·ccn prnperty-\\eahhy and property­
poor districts v,:ould not be addressed solely b~ increasing the \\eights. (/d. at 38.) 
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c. The State's special program cuts also bear a disproportionate 
burden on property-poor districts. 

FOF 1404. While all school districts suffered from the special program cuts identified above in FOt 
56 - FOF 58. the state' s lowest property wealth districts experienced on average larger 
cuts per student than other school districts. (Id. at I.) 

FOF 1405. In an analysis of the special program cuts by decile sub-grouped by property wealth per 
WADA. the lowest wealth distrids lost an average of $253 per WADA and accounted for 
13% of special program cuts suffered by all puhlic school districts. (Id. at 48.) In 
contrast. the state' s highest property wealth school districts experienced the lowest cuts 
per student in all sub-groups at only $21 per student and accounted for a mere I% of all 
special program cuts. (Id.) The $200 disparity in lost revenue renected in special 
program cuts further exacerbate funding inequities between the state ·s lowest and highest 
wealth districts. (Id.) 

6. Student performance reflects the failure of the system to efficiently 
fund the general diffusion of knowledge. 

FOF 1406. The revenue dispari ties between the high and low-funded districts. identified in the prior 
findings. have the effect of denying meaningful educational opportunities to students 
attending the lower funded districts. taking the form of larger student-to-teacher ratios. 
larger class sizes. lack of teacher aids. and the lack of many other educational resources. 
(RR9:65-67: RR9:65-69. Ex. 30 I 0 - Ex. 3086.) 

FOF 1407. The differences in revenue have an impact on educational outcomes. which are the end­
result of the myriad inputs to the educational process, with one important factor being 
equitable funding available to support local educational program efforts. (Ex. 4000. 
Cortez Report. at 24.) While funding may not be the sole predictor of educational 
success. it does impact school district access to other critical ingredients in the 
educational success matrix. including strong leadership at the district and campus levels 
and quality teaching that can be enhanced by resources allocated for professional 
development. as well as parent engagement programs and targeting of resources for 
students with special needs. (Id. at 24-25 .) 

FOF 1408. Districts that have more revenue. on average. have higher completion rates. lower teacher 
turnover. higher teacher base salaries. lower student-to-teacher ratios, and lower dropout 
rates than those districts with less revenue. (Ex. 3088; Ex. 3092: RR9: 113-15. 118-19.) 

FOF 1409. When posed with the question of how their district's educational programs would be 
affected if they were to receive $1.000 less per WADA than they currently receive 
(meaning they would have to operate with budgets similar to those in which property­
poor districts must operate at, but with much higher tax rates). the property-wealthy 
districts responded that the quality of their educational programs would be devastated and 
their achievement and ability to present meaningful opportunities to their students would 
be negatively impacted. (See. e.g .. Ex. 5618. Wiggins Dep .. at 92.) It therefore follows 
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that the property-poor districts are already suffering from those devastating effect::;. as 
they so testified. 

FOF 1410. The testimony of superintendents throughout the state bears out the negative impact of 
disparate funding. The Everman ISD superintendent testified that the district cannot 
provide the basic program. much less enrichment. and cannot compete with other districts 
for career pathways. on advanced science offerings, or with courses for a distinguished 
diploma: as a result. Everman students are at the bottom of the college applicant pool 
because the district cannot afford a richer curriculum. (RR5: 192. 196-200.) 

FOF 1411. Correspondingly, superintendents throughout the state also testified regarding the 
services they could provide and the improvements they could make if they were given the 
same funding as their property-wealthy counterparts. Dr. Folks testi lied. for example. 
that if Northsidc ISO in San Antonio was leveled up to the revenues available to nearby 
Alamo Heights ISO. it would have a tremendous positive impact on student achievement. 
especially given the increased standards. (RR25: I 03-05.) 

FOF 1412. The disparities in revenue can be seen at the local level. A school district receiving 
$1.500 less per WADA. in a classroom of twenty students. would receive $30.000 less 
than a wealthier district. At the school level. a property-poor school district would 
receive approximately $300.000 less than a wealthy district at a school of 200 students. 
And at a district level of 2.000 students, the property-poor district would receive 
$3.000.000 less. (RR23:59-60; see also RR9:64 (explaining that a difference of $1.954 
per WADA would mean that a lower wealth district among the 15% poorest by WADA 
would have access to $65.484 less per classroom of twenty-two students than a district 
among the I 5% wealthiest by WADA).) These funds could he used on a whole range of 
reasonable and necessary educational opportunities to increase student performance and 
provide an adequate education including. but not limited to: recruiting and retaining the 
qualified and competent teachers. improving technology. reducing class sizes. upgrading 
the quality of pre-K programs. and offering a fuller and deeper range of accelerated and 
intervention programs. (Sec generally RR 15: 18: RR4:73-74.) 

FOF 1413. The differences in revenue also do not limit themselves to the extreme gaps in excess of 
$1,000 per WADA. As many school officials testified. a difference of a few hundred 
dollars per student can make the difference in preserving necessary educational programs 
to provide an adequate education. (See, e.g.. RR 18:200-204 (explaining reductions in 
educational program resulting from $1.4 million budget cut for 2011-12 school year); see 
also RR5:56 (Richardson ISO superintendent stating that $300 would impact her 
property-wealthy district).) This is especially true today. when the stakes have been 
raised for both students and school districts. (Id.) 

FOF 1414. As resources are increasingly targeted toward passing the State· s standardized tests. from 
which individual. school and district accountability is measured, resources are often 
diverted from the curriculum opportunities that provide for children exceeding bare 
minimum standards tied to subjects tested to be truly college ready. including access to 
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both intermediate level and advanced math and science courses at the secondary l~vel. 
(Ex. 3188. Baker Repon. at 60.) 

7. Response to Defense. 

a. The effect of recapture has diminished since WOC II. 

FOF 1415. Because the State continues to rely on property taxes, which are based on incredibly 
disparate property values across the state (sec. e.g.. Ex. 20030 at 2). to fund a substantial 
portion of the school finance system. recapture remains an essential piece of the current 
school finance system to attempt to reach a financially efficient system. (See Woe II. 
176 S. W .2d at 798.) 

FOF 1416. As recognized in WOC fl. recapture had doubled over the prior ten years and nearly 
tripled dating twelve years back from the 2004-05 school year. (See id. at 760.) In 
contrast. since woe fl. the amount of recapture actually fell from 2005-06 when it was 
$1.298 billion to approximately $1.086 billion in 2011-12. (Ex. 11470 at ··summary 
Tab:·) The amount of recapture today also constitutes a smaller percentage of the total 
FSP revenue available in the system. (See id. (showing total FSP in 2006 at $29.990 
billion compared to $38.996 billion in 2012).) 

FOF 1417. Furthermore. although the number of districts actually paying recapture has increased 
from 142 in 2005-06 to 222 districts in 20 I 1-12. the percentage of districts identified as 
.. Chapter 41 .. that uc:tua/(v pay recapture has declined from 142 out of 152 (92%) in FY 
2006 to 222 out of 305 (73%).7'1 (Ex. I 1470.) This reduction is largely a result of the 
target revenue system. which allows districts to offset their ASATR payment against 
recapture amounts due. (Ex. 6441 at 98-99; see also TEX. EDUC. CODE § 42.25 I 6(f).) In 
addition. school districts with property values per WADA in excess of the equalized 
wealth levels of $476,500 and $319.500 continue to have available a number of credits 
that reduce the amount of recapture. (Ex. 644 I at 78-79.) Moreover, because the number 
of districts paying recapture has increased. but the amount of recapture paid has fallen. 
Chapter 41 districts are paying per capita less recapture today than they were six years 
ago. (RR32: 166-68.) 

FOF 1418. These numbers are not projected to change course significantly in 2013-14. (Ex. 11470 
at ·•summary Tab:· FY 2014.) 

''' For example. Richardson ISO is identified as a Chapter 41 district. but has not paid any re1;apture for 
three years. (RR5:58-59.) 
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b. Contrary expert analysis presented by the State and Calhoun 
County ISO Plaintiffs is not persuasive. 

FOF 1419. The State Defendants and the Calhoun County ISO Plaintiffs presented witnesses on 
financial efficiency .~0 bul neither compared the top 15% of WADA in the highest 
property wealth school districts versus the bottom 15% of WADA in the lowesl wealth 
districts. or by decile. and neither analyzed whether property-poor school districts had 
substantially equal access to similar revenue at similar tax efforts as property-wealthy 
school districts - unlike the expert reports and analyses produl:ed by Ors. Pierce and 
Cortez discussed above. These basic, essential omissions and methodological errors 
prohibit this Court from relying on those analyses in order to determine whether the State 
has satisfied its mandate of ensuring: .. [c]hildren who live in poor districts and children 
who live in rich districts must be afforded a substantially equal opportunity to have 
access lo educational funds:· 

FOF 1420. Both experts combined school districts into one of only two groups ( .. Chapter 41 .. and 
.. non-Chapter 41 ··districts). (Ex. 4384. Kallison Equity Report. at 4-6~ Ex. 1188. Dawn­
Fisher Report. at 9-12.) Prior Supreme Court analyses of the gaps have never focused on 
this distinction. See. c:.g.. Edgewood I. 777 S. W .2d at 393 (examining 100 poorest and 
wealthiest districts); Edgewood IV, 917 S.W.2d at 131 -32 (analyzing 15% of WADA in 
poorest and wealthiest districts). Such an analysis does not allow the Court to examine 
the inequities between school districts in order to answer the question of whether school 
districts with varying degrees of wealth have substantially equal access to similar revenue 
at similar tax effort. (See, e.g., RR57:40-41 (explaining the clustering effect on the 
equity analysis).) Furthermore. both experts defined ''Chapter 41 ·· school districts as 
school districts with property values per WADA greater than $319.500. even though few 
districts and even fewer pennies arc subject to recapture at that lower level. (See supra 
FOF 47.) Finally. such a comparison is not appropriate to analyze whether the equity gap 
has increased or decreased. because it does not compare an equal number of districts or 
equal number of WADA. For example. the State compared the 152 districts that had 
Chapter 41 status in 2006 with all of the remaining districts and then compared the 302 
districts that had Chapter 41 status in 2012 with all of the remaining districts. (RR33:41-
50.) The Court finds that such analysis masks the advantages built into the system for the 
school districts in the wealthiest tier and that the comparison of school districts by decile 
and/or by 15% of W AOA is more relevant. accurate, and enlightening with respect to the 
issues in this case.x• 

:oi The Court not1:s that Calhoun County ISD expert Dr. James Kallison had not previously analyzed the 
financial efficiency of the Texas public school finance system. nor had he ever published any scholarly 
work in this field. (RR21:164-65.) 

· · While the Court does not accept the State's analysis of Chapter 41 versus Non-Chapter 41 districts as 
being appropriate in determining the constitutionality of the school finance system. Dr. Dawn-Fisher·s 
latest analysis showed the total tax rate gap (M&O and l&S) between Ch. 41 districts and non-Ch.41 
districts having grown more than three.fold: from 2.23 cents in 2006 to 6.88 cents in 2013. (Ex. 11470: 
RR63:24.) 
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FOF 1421. Nevertheless, perfonning the same analysis by Dr. Dawn-Fisher demonstrates that the 
Texas school finance system is less equitable today than it was in 2006. For example. 
when comparing districts actually paying recapture against those districts not paying 
recapture. the FSP gap reported by Or. Dawn-Fisher increases significantly from S900 
per WADA in 2006 to over $1.400 per WADA in 2013. the last year with accurate and 
reliable data. (Ex. 11470 at ··summary Tab:·) 

FOF 1422. Most importantly. the State did not analy'e the tax rates necessary for the district groups 
to generate a general diffusion of knowledge or any other specific amount of revenue. 
Despite this omission. the State·s limited analysis of tax rates demonstrated incredible 
inequities in the system. The State· s Exhibit I I 323, on the tab entitled ··yields;· shows 
that there are 250 districts in Texas that tax at $1.17 and raise. on average. $5.897.02 per 
W/\D/\. (RR33:29; Ex. 11323 at ··yields·· tab.) The same exhibit. on the tab entitled 
··yields:· shows that there are fifty districts in Texas that tax. on average. at $0.90 and 
raise. on average. $6.029.13 per WADA. (Ex. 11323 at ··yields·· tab.) The 250 districts 
that are taxing at $1.17 can never obtain the revenue that the fifty districts taxing. on 
average. at $0.90 can get at $0.90. (RR33:30; Ex. 11323 at ··yields'" tab.) 

FOF 1423. The dramatic effect of revenue gaps hetween property-poor and property-wealthy 
districts can be seen when comparing tax rates needed by property-poor districts to help 
them close the revenue gap. As Dr. Dawn-fisher acknowledged, for a school district 
taxing at $1. I 0 but generating $607 less than a property-wealthy district taxing at tht: 
same rate. the property-poor district would need to raise its revenue almost nineteen cents 
at the copper penny yield - which would be impossible given the $1.17 cap on M&O 
taxes. (RR62: 160-61.) 

fOF 1424. The Court finds unavailing the State Defendants· unfounded suggestion that small 
property-wealthy districts with less than 1,000 ADA cause the brunt of the inequities in 
the system. and notes that. neither Dr. Kallison nor Dr. Dawn-Fisher presented such an 
analysis in their reports. (Sec generally Ex. I 161. Kallison College Readiness Report; 
Ex. 1188. Dawn-fisher Report.) First. as stated previously. the revenue per WADA 
figures relied on by this Court have already included in them school district size 
adjustments. (See supra FOF 1376.) Furthennore, cross-examination of Dr. Kallison on 
the inequities between similarly-sized school districts below 1,000 ADA revealed great 
differences among similarly-sized property-wealthy and property-poor districts. thus 
showing that the impact of small. property-wealthy districts would be offset by the 
poverty of small, property-poor districts. Comparing the 111 recapture districts with less 
than 1.000 AOA and the 111 lowest wealth districts with less than 1.000 ADA. both 
weighted and simple analysis showed substantial gaps in revenue at adopted M&O tax 
rates and in yield-per-penny differences. favoring property-wealthy school districts. 
(RR2I:173-84.)8

' 

~: Or. Kallison was not presented as an expert by the Calhoun County ISO Plaintiffs in the second pha~e of 
the trial. 
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FOF 1425. To conclude. although the omiss ions and methods of the State Defendants and Calhoun 
County ISO Plaintiffs detailed above tend to mask the disparities among and between 
school districts based on property wealth. their data a lso show substantial gaps between 
property-wealthy and property-poor districts. 

c. The State's own underlying evidence in the second phase of 
trial further proves that the system remains constitutionally 
inefficient following the 83rd Legislature's changes. 

i. The Legislative Budget Board's projections in Model 
115 based on the 83rd Legislature's changes to funding 
demonstrate continued inequities in the system between 
property-poor and property-wealthy districts. 

FOF 1426. The projected effects of the actions of the 83rd Legislature can also be found in Ll:HJ 
Model 115. which shows a very minimal closing of the revenue gap between wealthy and 
non-wealthy districts. (Ex. 3539.) While Model 115 is not a proper or reliable measure 
of whether property-poor and property-wealthy school districts have substantially equal 
access to similar revenues at similar tax effort to provide a general diffusion of 
knowledge for some of the same defects discussed above in this subsection (such as 
including all .. recapture .. districts in one group). Model 11 5 does show projections that 
the gaps are expected to close minimally in FY 14 and FY 15. Id. 

FOF 1427. The LBB. via Mode l 11 5 (See Ex. 3539). modeled the projected effect of the actions of 
the 83rd Legislature. in part, by analyzing the extent to which the revenue gap would be 
c losed via the legislature·s actions. Model 115 showed. when compari ng the poorest 
districts (those with property values under $ I 00.000 per WADA) with the wealthiest 
districts (districts subject to current law recapture) in FY 14. the poorest districts are 
projected to receive $267 more per WADA than that received in FY 2013 and their 
wealthier counterparts are projected to receive $125 dollars more. for a revenue gap 
closure projected at on ly $ 142. (Ex. 3539 at I.) 

FOF 1428. Model 115 showed. in FY 14. when analyzing the next set of districts via wealth. the 
property-poor group (those with property values between $100,000 -- $ 149.999 per 
WADA) is projected to receive $263 more per WADA and their wealthier counterparts 
(those with property values between $319500 -- $476.500 per WADA) are projected to 
receive $171 more per WADA, for a revenue gap closure of on ly $92. (Ex. 3539 at I.) 

FOF 1429. Model 11 5 showed. in FY14. when analyzing the next set of districts via wealth. the 
property-poor group (those with wealth levels between $ 150,000 -- $199,999 per 
WADA) received $264 more per WADA and their wealthier counterparts {those with 
wea lth levels between $200,000 -- $319.499 per WADA) are projected to receive $265 
more per WADA for a revenue gap increase of $1. (Ex. 3539 at I.) 

FOF 1430. Model 11 5 showed. in FY 15. when comparing the poorest districts (those with a wealth 
level below $100.000 per WA DA) with the wealthiest districts (Districts Subject to 
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Current Law Recapture) that the poorest districts received $359 dollars more and their 
wealthier counterparts received $138 dollars more for a revenue gap closure of $221. (Ex. 
3539 al I.) 

FOF 1431. Model 115 showed. in FY 15, when analyzing the next set of districts via wealth that the 
property-poor group (those with wealth levels between $100.000 -- $149,999 per 
WADA) received $353 dollars more and their wealthier counterparts (those with wealth 
levels hetween $319.500 -- $476.500 per WADA) received $217 dollars more for a 
revenue gap closure of$136. (Ex. 3539 at I.) 

fOF 1432. Model 115 showed. in FY 15, when analyzing the next set of districts via wealth that the 
property-poor group (those with wealth levels between $150.000 -- $199,999 per 
WADA) received $355 dollars more and their wealthier counterparts (those with wealth 
levels between $200.000 -- $319.499 per WADA) received $355 dollars to keep the 
revenue gap in its current place. (Ex. 3539 at I.) 

FOF 1433. It is evident from the State·s own model that the actions of the 83rd Legislature did not. 
and will not. significantly close the substantial revenue gaps nor make the system 
financially efficient or equitable. (Ex. 3539 at I.) 

FOF 1434. To the extent there has been any closure of the gap. it is minimal. as shown by LBB 
Model 115. (Ex. 3539.) 

FOF 1435. To the extent there has been any closing of the revenue gap, the wealthy districts. looking 
at the top and bottom I 5 percent. could reopen the entire gap with approximately one 
penny of additional l&S tax. (Ex. 3540 at 78.) 

ii. The State's expert Dr. Lisa Dawn-Fisher's testimony on 
cross-examination confirms that the State has failed to 
provide districts with substantially equal access to 
revenue necessary for a general diffusion of knowledge 
and that the system is inequitable. 

FOF 1436. Dr. Dawn-Fisher admitted that she was not analyzing whether property-poor school 
districts had substantially equal access to similar revenue in order to provide a general 
diffusion of knowledge at similar tax rates as property-wealthy school districts. 
(RR62: 113-114.) Nevertheless, her testimony reveals continuing inequities in spite of the 
temporary changes to funding enacted by the 83rd Legislature. 

FOF 1437. Looking at the State·s Ex. 11461. the wealthiest 10 % of districts contain 141.583 
students. tax at a rate of $1.006, and receive $6.742 per WADA. while the poorest 25 % 
of districts contain 802.426 students. tax at a rate of $1.096. and receive $5,690 per 
WADA. The result lcavt:s the property~poor districts taxing nine cents higher and 
receiving $1 .052 per WA DA less using a weighted average approach. (Ex. 11461; 
RR63:33-35.) 
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FOF 1438. The gap of $1.052 found in the prior finding translates into a classroom funding 
disadvantage of more than $30.000 for the property-poor districts. (RR63:35.) 

FOF 1439. No matter how you look at the system. Ch. 41 districts versus non-Ch. 41 districts or the 
I 0 % wealthiest districts versus the I 0 % poorest districts. you will see the trend has 
been. and continues to be. that the poor districts tax at higher rates than their wealthier 
counterparts yet receive less money. (RR63:36-37.) 

FOF 1440. According to the State's data. ifthe State took all of the M&O revenue ($35.213.290.189) 
that all of the tso·s (excluding charters) have in Texas and divided it by all of the 
WADA (6.171.438) ISD's (excluding charters) have in order to get a system wide 
weighted average revenue per WADA. the average would be $5.706. (Ex. 11470: Ex. 
11440: RR63:28-29.) 

rOF 1441. There arc only 257 districts (excluding charters). educating 923.980 students. in Texas 
that can raise $5.706 if they were to tax at $1.04 in 2014. (Ex. 11440; RR63:5 l-52.) 

FOF 1442. There are 763 districts (excluding charters). educating 3.684.150, in Texas that cannot 
raise $5.706 ifthcy were to tax at $1.04 in 2014. (Ex. 11440: .) 

FOF 1443. There are 612 districts out of 1227 (including charters}. educating 1.468.010 students. in 
Texas that cannot even raise $5.500 if they were to tax at $1.04 in 2014. (Ex. 11440: 
RR63:41-42.) 

FOF 1444. There are only 124 districts (including charters). educating 144.186 students, in Texas 
that can raise $6,176 if they were to tax at $1.04 in 2014. (Ex. 11440; RR63:46-47.} 

FOF 1445. There are I. I 03 districts (including charters), educating 4.652.248 students. in Texas that 
cannot raise $6.176 if they were to tax at $1.04 in 2014. (Ex. 11440: RR63:46-4 7.) 

FOF 1446. There are only 259 districts (including charters). educating 908.000 students. in Texas 
that can raise $6.176 if they were to tax at $1.17 in 2014. (Ex. 11440~ RR63:49-50.) 

FOF 1447. There are 968 districts (including charters). educating 3,888.434 students. in Texas that 
cannot raise $6.176 if they were to tax at $1.17 in 2014. (Ex. I l 440;.) 

iii. State data presented by the State and Calhoun County 
during the second phase of the trial for the 2013-14 
school year show property-poor districts yielding 
substantially less revenue at similar tax effort. 

FOF 1448. The State and Calhoun County also presented evidence of school districts' revenue at 
varying levels of tax rates for the 2013-14 school year. (Ex. 5746.) Although the Cour1 
finds the method in which the data was computed questionable.~~ the data show that 

~ 1 Dr. Dawn-Fisher. who did not produce Exhibit 5746 as part of her expen analysis in this case. did not 
conduct the analysis used to produce Exhibit 5746 and could not recall what changes were made to the 
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school districts do not have substantially equal access to similar revenue when applying 
the same tax rates. (Ex. 4340; Ex. 4341.) When comparing the revenue available to 
school districts by weighted decile groupings at a tax rate of $1.00. the poorest decile of 
districts are able to generate only $5.360 per WADA compared to the wealthiest decile 
generating $6.291 per WAD/\. which results in a $93 l advantage for the students in the 
we;:ahhiest decile of districts. (Ex. 4341 at 3.) The difference in yield per penny of tax 
effort is $9.32. significantly greater than the $2 difference noted in Edgewood IV. 
Compare id. with Edgewood IV. 917 S.W.2d at 757-58. 

FOF 1449. When comparing the revenue available to school districts by weighted decile groupings at 
a tax rate of $1.04. the tax and yield gaps grow between the poorest and wealthiest decile. 
At $1.04. the poorest decile of districts are able to generate only $5.570 per WADA 
compared to the wealthiest decile generating $6.6 19 per WADA. which results in a 
$1.049 advantage for the students in the wealthiest decile of districts. (Ex. 4341 at 3.) 
The difference in y ield per penny of tax effort grows to $10.08. 

FOf 1450. When comparing the revenue available to school districts by weighted decile groupings at 
a tax rate of $1.17. the poorest decile of districts arc able to generate on ly $6.020 per 
WAOA compared to the wealth iest decile generating $7, 11 0. which results in a $/.090 
advantage for the students in the wealthiest decile of districts. (Ex. 4341 at 4.) The 
difference in yield per penny or tax effort is $9.32. wh ich remains significantly greater 
than the $2 difference in yields noted in Edgewood JV. The following chart summarizes 
this data: 

calculations in order to correct the data from prior versions. (RR62:163-167 (referenced wrongly at times 
as ··Exhibit 5647" in cross of Dawn-Fisher but clarified the next day as Exhibit 5746. (KK6J:73-74.) 
According to Dr. Dawn-Fisher, for districts needing to tax six cents above their compressed rate. they 
should have received about $31.95 per penny of tax effort. the copper penny yield. The exception may be 
certain hold-harmless districts but Dr. Dawn-Fisher was not sure. (Id. at 156-58.) However. a quick 
analysis shows districts not appearing to yield $31.95 per penny. For example. according to Ex. 5746. 
Edcouch Elsa ISO was projected to receive $5631 per WADA at its adopted tax rate: of $1.04 (Ex . 5746 at 
··2014 tab.") and should have received $415.25 for the thineen copper pennies above that rate. (RR62: 168-
170.) Instead. the State· s calculations show that district receiving $5,970 at $ 1.17. a difference of $339. or 
a yield of$26.07 for the remaining thirteen copper pennies. (Ex. 5746 at "FY 2014 tab."') Calculations for 
other districts revealed similar results. drawing into question the reliability of the calcu lations. (See id.) 
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H>F 14) I . Cal1111un County ISD plaintifl:s· positil>ll that the Court should treat the distrkts in the 
\\.Ca lthit'sl <.kcik apart from the other districts in the system finds no merit in past 
holdings in the Supreme Cuu11 uf Texas and such practice woultl impede th is Court"s 
duty to detcrmint: '' hcthcr a ll schliol districts have substantiall y equal access to similar 
revenue needed to provide a general diffusion of know ledge at similar tax dfort. 
Edgpl'Ood I. 804 S. W .:!d 49 I. 498-499 (Tex. I 99 I ): s('(' al.w id. at 500 (Cionzalez. J. 
concurring ). 

8. Equity should be a guiding principle of the school fin ance system. 

FOi- 1452. The tinJings shown above demonstrate an arbitrary. irrational and inequitable S) stem that 
treat~ students in school districts diflcrentl~ based on where they li\e and go to school. 
N{) witness testified that such inequities in resources anti revenues further any educational 
interest. 

FOF 1-J:i J. FMrner TEA Commissioner Scutt. testifying at the time as the then-current 
Commissioner. testified that Texas shou ld not pro,·idc unequal educational opportunities 
depending on where a student lives and disagreed with the philosoph) that slime districts 
should have access to more resources than other districts. In response to a question or 
\\ hcther the State of Texas should value certain students more than nther 'students 
bl·causc or '"here the)' Ii\ c and attend school. he testified that it was .. offcnsi\·c to the 
\er: nature or\\ hat we expect our public sdwols to dn. No. we shouldn't 'alue students 
more than others." (Ex. 4243. Scott Ocp .. al 8-9.) 

H >F 1454. The propc11}-\\ca lthy schliol districts also acknowledged the importance of cquit~ and 
fairness fu r all Texas schoolchi ldren. especially because all chi ldren arc held to the same. 
more rigorous and increasing standards. (S('t' y,<·naal~v supra Part 1. £3.3 ( 1-'0F 81. et 
·'Hf.) . ) \ 1an) <if the superintendents for Chapter 4 1 di stricts acknowledged that they arc 
not asking this Court to diminatc recapture or to reduce recapture or to pnwide their 
students '" ith greater access to resources than Im, er wealth districts tax ing at simi lar 
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effort. (RR5:62; Ex. 5618, Wiggins Dep., at 96-97.) Dr. Kallison. a school board 
member in property-wealthy Eanes ISD. agreed. testifying that equity was critically 
important to any school finance system. (RR2 I :94.) 

FOF 1455. Equitable funding helps level the playing field for all schools and ensures that all districts 
have access to equitable resources and are thus equally investing in providing a high 
quality education for all students. The existing inequitable system instead pits school 
districts with vastly different resources against each olht:r and encourages competition 
that is vastly inequitable. (Ex. 4000. Cortez Report. at 25.) 

FOF 1456. Eight years ago, our highest state court held that ·•especial ly in this Information Age. 
education as a fundamental basis for our future has grown by orders of magnitude." 
woe II. 176 S. W.3d at 799. Since that time, the increac;e in rigor in Texas·s curriculum. 
accountability. and testing standards. as well as competition for higher education 
readiness and entry for all students. has resulted in an even more heightened need for a 
financially efficient system to ensure that every Texas child. no matter where they attend 
school. has access to the reasonable and necessary opportunities to reach their full 
potential and contribute to the great future of Texas. 

FOF 1457. In light of the preceding findings. collectively and severa lly. the Court finds that the 
disparity in funding (where property-poor districts tax high and receive less) has the 
effect of denying reasonable and meaningful educational opportunities to the students 
attending the lower funded districts and denying to those students a general diffusion of 
knowledge as required by the state constitution. Based on these findings. the findings in 
Part l.C.5 (FOF 603. et seq.) and the additional testimony of the superintendents set out 
in Part l.C.7 (FOF 680. et seq.), the Court further finds that the Texas school finance 
system fails to provide districts with substantially equal access to funding up to the level 
necessary to provide a general diffusion of knowledge at similar tax effort. Further. this 
denial of equal access to the funding necessary to provide a general diffusion of 
knowledge must be addressed without delay. 

FOF 1458. Even if a higher court finds the Texas school finance system provides districts with 
substantially equal access to funding up to the level necessary to provide a general 
diffusion of knowledge. the amount of unequal local supplementation in the system is so 
great that it. in effect. destroys the efficiency of the entire system. Sec woe JI. 176 
S.W.3d at 792. 

E. Findings relating to the TTSFC Plaintiffs' taxpayer equity claim 

FOF 1459. Plaintiff Joseph Langston. who resides in Kaufman ISO, pays property taxes at the same 
rate as other taxpayers in Kaufman ISD. (RR8:22.) 

FOF 1460. Plaintiff Brad King. who resides in Bryan ISD. pays property taxes at the same rate as 
other taxpayers in Bryan ISO. (RR8:46.) 
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FOF 1461. Plaintiff Norman Ray Baker. who resides in Hill sboro ISO. pays property taxes at the 
same rate as other taxpayers in Hillsboro ISO. (RR8:64.) 

FOF 1462. Plaintiff Randy Pittinger. who resides in Belton ISD. pays property taxes at the same rate 
as other taxpayers in Belton ISO. (RR8:83-84.) 

F. Findings relating to lntervenors' qualitative efficiency claim 

FOF 1463. The Intervenors posit that the Texas educational system cannot be deemed 
constitutionally efficient until Texas adopts several structural reforms that have yet to 
attract majority support in the Legislature, including. among other things, eliminating the 
statutory cap on charter schoo ls; changing laws. regulations and practices that govern 
teacher compensation. hiring. firing. and certification; creating greater school choice or 
vouchers; and modifying school district financial reporting requirements. While 
lntervenors contend that they do not seek any particular remedy besides a declaration that 
the system is "qualitatively inefficient" and therefore unconstitutional. a cure for the 
constitutional deficiency they allege necessarily would require the Legislature to adopt 
some version of their preferred educational policy choices. Their claims fail on both 
factual and legal grounds as described below and infra Parts 11.A.7 (COL 58. et seq.) and 
11.B.6 (COL 87. et seq. ). 

l. The Legislature to date has rejected most of the lntervenors' 
proposed policy changes. 

FOF 1464. Nearly every one of the lntervenors· complaints about the current educational system and 
their suggested reforms have been made the subject of proposed legislation in past 
legislative sessions. but none of these proposals has yet attracted majority support. See. 
e.g .. H.B. 1087, 82nd Leg. Reg. Sess. (Tex. 2011) (removing cap on charters); H.B. 17. 
82nd Leg. I st Called Spec. Sess. (Tex. 2011) (repealing teacher salary schedule); H.B. 
1587. 82nd Leg. Reg. Sess. (Tex. 2011) (establishing rules regarding teacher evaluations 
based on performance): H.B. 33. 82nd Leg. I st Called Spec. Sess. (Tex. 20 I I) 
(establishing school voucher program); S.B. 1575, 83rd Leg. Reg. Sess. (Tex. 2013) 
(establishing school voucher progrnm); H.B. 1589. 82nd Leg. Reg. Sess. (Tex. 2011) 
(creating a new Center for Financial Accountability and Productivity in Education. to 
annually evaluate and rank each district, charter. and campus on productivity). 

FOF 1465. The Legislature has the right to determine the ... methods. restrictions. and regulations··· 
of the educational system. Edgewood JV. 917 S. W .2d at 736 (quoting Mumme v. Marrs. 
40 S. W .2d 3 1, 36 (Tex. 1931 )). The Texas Supreme Court has stated unequivocally that. 
in discharging its review of article VII claims. it will ·'not dictate to the Legislature how 
to discharge its duty ... . fnor will it] judge the wisdom of the policy choices of the 
Legislature. or ... impose a different policy of our own choosing." WOC f. I 07 S. W .3d 
at 564 n.12 (citation and internal quotation marks omit1ed). The evidence does not 
establish a constitutional violation. 
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2. The lntervenor s have failed to prove that the system is qualitatively 
inefficient. 

FOF 1466. The lntervenors failed to prove that the Texas educational system is inefficient. having 
defined .. efficiency .. as productive of results with little waste. Just as the Court's 
constitutional review of suitability. adequacy. and financial efficiency is essentially a 
pass or fail review. so goes the Court's review of qualitative efficiency. The Court does 
not ask if there is a better way. The Court only looks at what structure is in place or what 
is absent and determines whether it is arbitrary . The lntervenors· challenges reflect their 
view of a better. more efficient public school system; however. the Court cannot say that 
the system is unconstitutional. 

FOF 1467. One of the lntervenors· key experts. Dr. Paul Hill. defined efficiency as .. the ratio of 
inputs to outputs .. (RR36:43 ). but conceded that he had neither reviewed the inputs (the 
level of funding) or the outputs (the student performance results) of the Texas educational 
system. (RR36: 170-73. 194-95.) 

FOF 1468. Another Intervenor expert. Dr. Eric Hanushek. in forming his opinion that the ·1 exas 
schoo l finance system was inefficient. did not visit any Texas school districts. speak to 
any Texas administrators or faculty. examine any school district budget or financial 
statement. attempt to quantify the amount of money spent inefficiently. or make any 
attempt to quantify the costs of various educational inputs. (RR37: 128-29. 196-97, 199-
201.) The only example of inefficiency he could provide was the way teachers are 
compensated in Texas (RR37: 129. 197). but Dr. Hanushek ( l) conceded that there was no 
solid evidence thal a merit pay system would have a positive impact on student 
achievement (RR37: 176-83), (2) conceded that a merit pay system might be more 
expensive than the status quo (RR37:202). (3) acknowledged that he had never personally 
assisted a state or school district with the design of a merit pay system or recommended 
any specific design (RR37:243 ). ( 4) acknowledged. but never offered any credible 
solutions to, the implementation difficulties associated with a merit pay regime. 
(RR37:180-83. 211-14. 216-19. 242-43; see ulso supra Part l.C.6.b.iii (FOF 664. ct 
seq. )). and (5) acknowledged that a merit pay scheme raises valid concerns about 
destructive competition among teachers. (RR3 7:242.) 

FOF 1469. Dr. Hanushek likewise showed scatterplots of districts based on one year of spending and 
performance data. in an effort to show that some districts were spending their money 
much more efficiently than others. but Dr. Hanushek made no effort to identify those 
··efficient" districts or to determine why they were shown to be more efficient. 
(RR37: 159-60.) Aoth the "efficient" and "inefficient'' districts in these scatterplots utilize 
the traditional salary schedule (RR24: 15) - the only example that Dr. Hanushek could 
give of an "inefficient'" practice. (RR37: 196-97.) 

FOF 14 70. None of the Intervenor experts identified a measure by which the efficiency of the Texas 
educational system could be rated. either on an absolute or relative basis. Dr. Hill 
conceded that there was no generally accepted measure of efficiency in the scientific 
community. and he made no attempt to calculate one for Texas. (RR36:108. 176-77.) 
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One of the State· s primary experts. Dr. Michael Podgursky. agreed that it is impossible to 
calculate the .. frontier relationship .. between inputs and outputs. i.e .. the most efficient 
way to raise student achievement. (RR30:61-62.) Dr. Hill further testified that even if 
Texas were the most efficient educational system in the country. he would still testify that 
it was inefficient because of the structural features of the system identified in his report. 
(RR36: 196.) 

FOF 1471. Dr. Vigdor also rehuned Dr. Hanushek"s argument that ··if resourt:es an:: not used to 
achieve the maximum possible student outcomes. it is not possible to describe the student 
outcomes that will result from added funding:· (Ex. 1001 at 3.) Dr. Vigdor explained 
that: (I) the production frontier cannot be observed in reality. and that it is impossible to 
verify whether the resources devoted to schools have been used in the most efficient 
manner possible; (2) the argument that the level of inetliciency in public schools exceeds 
that to be expected by virtue of its status as a human organization is a presumption rather 
than a fact: (3) the production frontier is also a moving target; many factors might raise 
the location of the frontier upward or downward: and (4) the only measurable. verifiable 
element represented in Dr. Hanushek's frontier analysis is the quantity of resources 
(encompassing financial resources. physical resources. and human resources). which 
substantial evidence indicates has declined in recent years. {RR24:39-4 I {referencing Ex. 
5412 al 52-53).) 

3. The evidence relating to the statutory cap on charter schools does not 
support a claim for qualitative inefficiency. 

FOF 1472. One of the lntervenors· and Charter School Plaintiffs" primary complaints is that the 
statutory cap on open-enrollment charters (which. at the time of the first phase of trial. 
limited the number of charters that can be awarded to 215) is inefficient and leads to 
.. unmet demand:· as evidenced by the thousands of students currently on charter school 
waiting lists. However. the statutory cap has not even been reached (209 charters had 
been awarded at the time of the first phase of trial and the commissioner and SBOE 
approved three more charters in November 2013 to begin operating in the 2013-14 school 
year). and any of the existing charter school operators are free to open additional 
campuses to meet this additional demand. (RR4 I :25; RR6I:143.) The lntervenors· 
expert, Dr. Paul Hill. could not explain why the statutory cap acted as an impediment to 
meeting this additional demand. (RR36: 144.48.) In fact. Or. Hill testified that. given the 
large numbers of low-performing charter schools. Texas may have been too lenient in 
awarding charters. (RR36: 145.) 

FOF 1473. Former Commissioner Robert Sco11 also testified that it is reasonable to have a statutory 
cap in place is because there is a relationship between the number of charters in existence 
and the resources available at the TEA to review and monitor existing charters and 
review new applications. particularly in light of recent budgl!t cuts at the agency. (Ex. 
5630, Scott Dep .. at 108-10.) In Mr. Scou·s words ... when you create a charter. it"s like 
creating a whole new school district"" and "it adds that level of workload to the agency:· 
(Id. at 110.) Mr. Scott stated a rational basis for maintaining a cap. 
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FOF 14 74. The Court further notes that legislation was passed during the 2013 legislative session 
that increased the cap on charter schools to 225 charters beginning September I. 20 I 4 
and by fifteen each year thereafter until September I. 2019, when the statutory cap would 
stand at 305 charters. See. e.g .. Act of May 27. 20 l 3. 83rd Leg .. R.S .. S.8.2 § 9 
(codified at TEX. tOUC. CODE § 12. I 0 I ( b-1 and b-2 ). 

4. The evidence relating to the teacher compensation system docs not 
support a claim for qualitative inefficiency. 

FOF 1475. The lntervenors· arguments regarding teacher merit pay reforms are addressed in Part 
l.C.6.b.iii (FOF 664. et seq.) and in FOF 1468 above. 

5. The evidence relating to the Chapter 21 statutes and regulations does 
not support a claim for qualitative inefficiency. 

FOF 1476. The lntervenors oflered no persuasive evidence to support their argument that eliminating 
many of the statutes contained in Chapter 21 of the Texas Education Code governing 
teacher employment (and the related regulations) would result in substantial gains in 
student performance. Whether to modify or eliminate these statutes and regulations is a 
legislative policy choice and is not a question of constitutional dimension. 

FOF 14 77. Superintendents credibly testified that Chapter 21 does not create any significant 
inefficiencies for school districts. (Sec, e.g.. RR6:43-45; RR4 I :75-79.) Low-performing 
tt:achers often agree to resign instead of pursuing the full Chapter 2 l procedures. 
(RR4:216-19; RR41:75-78: RR39:162-63.) When Chapter 21 procedures are pursued. 
they do not prevent school districts from removing low-performing teachers. (See, e.g.. 
RR4 I :75-79; RR6:43-45.) Superintendent testimony also showed that Chapter 21 · s 
minimum contract period does not cause problems for districts. but. in fact. protects them 
by ensuring that teachers do not leave before the end of a school year. (RR4 J :78-79.) 
Tht: Coun finds that Chapter 21 regulations do not create any significant inefficiencies in 
the system. 

fOf 1478. The lntervcnors proffered the testimony of Robyn Wolters. director of human resources 
for Irving ISO. to show that invoking the Chapter 21 non-renewal procedure is an 
expensive. time-consuming process. Much of her testimony about the costs of Chapter 
21 non-renewal and termination procedures was based on hearsay. (RR39: 157-59. 169-
70.) Further. she only had personal knowledge of HR practices at Irving ISD and could 
not speak to the practices of the 1.023 other school districts in Texas. (RR39: 164-66.) 
Ms. Wolters recognized that the Chapter 21 procedures were designed to protect 
teachers· due process rights so that they arc not subject to arbitrary adverse employment 
decisions. and that such rights are important. (RR39: 166-67.) Finally, Ms. Wolters could 
not provide any specifics about the cost of compliance with Chapter 21 procedures, either 
in terms of staff time or money. (RR39: 169-70.) 

FOF 1479. To the extent the lntervenors or the State Defendants challenge the ISO Plaintiffs' 
adequacy c !aims on the theory that removal of the Chapter 21 regulations would result in 
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performance gains without the need for additional resources. the Court points out that the 
ISO Plaintiffs must operate within the current statutory framework. and have no burden 
to disprove what might happen in a hypothetical world with a different statutory 
framework. 

6. The evidence relating to school choice proposals, including vouchers, 
does not support a claim for qualitative inefficiency. 

FOF 1480. The lntervenors offered no persuasive evidence to support their argument that increasing 
school choice. through a voucher program or otherwise. could act as a suhstitute for 
additional funding to the existing system. or would significantly boost student 
achievement at little cost. Whether to adopt greater school choice is a legislative policy 
choice. not a question of constitutional dimension. The Legislature is the proper forum 
for such a debate. and to date. the Legislature has repeatedly rejected school choice 
proposals. Even in the most recent legislative session. the Legislature considered and 
rejected two school choice bills. S.B. 1575. 83rd Leg. Reg. Sess. (Tex. 2013); H.B. 3497. 
83rd Leg. Reg. Sess. (Tex. 20 I 3 ). 

FOF 1481. To the extent the lntervenors challenge the ISO Plaintiffs' adequacy claims on the theory 
that greater school choice would result in performance gains without the nt:t:d for 
additional resources. the Court points out that the ISO Plaintiffs must operate within the 
current statutory framework. and have no burden to disprove what might happen in a 
hypothetical world with a different statutory framework 

FOF 1482. Dr. Vigdor opined that basic economics suggests that introducing school choice would 
incrt:ase. not decrease. districts' collective wage bill. (Ex. 5400, Vigdor Supp. Report. at 
9· I 0.) Those school districts that are presumed to have power over consumers in the 
market for education also possess a comparable degree of power over teachers in the 
labor market. Compared to a competitive labor market - in this context. one where many 
small education providers compete to hire teachers - entities with some degree of market 
power in labor markets can hire fewer workers and pay them less. (RR24:38-39.) 
Introducing competition into the market place. Dr. Vigdor stated, leads to increases in 
teacher compensation and expanded hiring of teachers. (Ex. 5400. Vigdor Supp. Report. 
at 9-10: RR24:36-38.) 

FOF 1483. Mr. Joseph Bast. president and CEO of the Heartland Institute. testified for the 
lntervenors regarding the Texas Taxpayers· Savings Grant Program ("TTSGP'·). a school 
voucher bill that failed in the 82nd Legislative Session. (Ex. 8068 at I.) As a threshold 
matter, this Court finds that Mr. Bast is not a credible witness and that he did not offer 
reliable opinions in this matter. While Mr. Bast described himself as an economist. he 
holds neither undergraduate nor graduate degrees in economics. and the highest level of 
education he completed was high school. (RR39:73.) Mr. Bast testified that he is 100% 
committed to the long-term goal of getting government out of the business of educating 
its own voting citizens. (RR39: 126.) Further. his use of inflammatory and irresponsible 
language regarding global warming (Ex. 5688: Ex. 1246; Ex. 1247). and his admission 
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that the long term goal of his advocacy of vouchers is to dismantle the .. socialist'" public 
education system (RR39: 127) further undermine his credibility with the Court. 

FOF 1484. The proposed bill Mr. Bast discussed would have offered tuition grants to students upon 
entering private kindergarten or transferring from public to private schools equal to the 
amount of tuition at their private school , or 60% of the state average per-pupil 
maintenance and operations expenditure. whichever is less. (Ex. 1241 at I.) Mr. Bast's 
analysis ignored significant considerations related to the purported cost savings from the 
ITSGP. making his opinions unreliable. For example, Mr. Bast estimated the amount of 
the TTSGP grants and supposed savings by using per-pupil maintenance and operating 
expenditure figures from the 2009-20 I 0 Pocket Edition. which included both federal 
funds and state funds targeted for low-income students. at-risk students. and ELL 
students. (RR39: I 01-08.) Under Mr. Bast's calculations. students transferring to private 
schools would receive vouchers based on these compensatory spending programs. 
regardless of whether the students receiving the voucher fit any of these categories. 
(RR39: I 05-07 .) In addition, Mr. Bast predicted that between 314.000 and 382.000 
students would take advantage of the TTSGP in the second year of the program 
(RR39:32). and that the TTSGP would save the State approximately $2 billion over two 
years. (RR39:33.) However, the TEA estimated that only 22.000 to 45.000 students 
would participate in the ITSGP, a fraction of what Mr. Bast estimated. (Ex. 8146 at 2.) 
In calculating the projected cost savings from rhe TTSGP. Mr. Bast also did not account 
for students who already transfer from public to private schools each year without 
receiving tuition assistance (RR39: 117-18). nor did he account for students who start 
kindergarten in Texas private schools each year without receiving tuition vouchers. 
(RR39: 119-20.) Mr. Bast agreed that the Stare would not achieve any savings by 
subsidizing these private school students who would have attended private schools even 
without receiving the TTSGP. (Id.) 

FOf 1485. The LBB found that the TTSGP would actually cost the State money for rhe first two 
years it operated (RR39:97-99). and no government entity agreed with Mr. Bast's 
conclusion that the grant program would save the State $1 billion annually. (RR39:98-
IOI.) For each of these reasons. the Court rejects Mr. Bast's conclusions about the 
supposed costs savings that would have resulted from the TTSGP. 

7. The evidence relating to districts' financial reporting requirements 
does not support a claim for qualitative inefficiency. 

FOF 1486. The lntervenors offered the testimony of Dr. Hill and Dallas businessman Mark Hurley to 
support their contention that Texas does not keep sufficient data to determine whether its 
educational dollars were being spent efficiently. This testimony was unpersuasive. 

FOF 1487. When formulating his opinion in this case, Dr. Hill was unaware of the extensive data 
available in the Academic Excellence Indicator System ("AEIS"). (RR36:125, 159.) 
When presented with the data currently available in the AEIS system. Dr. Hill agreed that 
superintendents could perfonn financial analyses calculating the per pupil spending at 
different schools. but that the data set could not attach spending to individuals students. 
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(RR36: 159-61.) Or. Hill presented no analysis of the costs of creating the data set he 
envisioned. and could not compare the costs of that data set with what Texas currently 
spends on educational cost data. (RR36: 162-65.) 

FOF 1488. While Mr. Hurley has a background in finances in publicly-owned and private 
companies. he admits that he has no background. experience. or knowledge of the 
operation of public schools in Texas. nor in school district or governmental budgeting or 
accounting. (Ex. 8145. Hurley Oep .. at 93-94. 175. 177 .) Mr. Hurley acknowledged that. 
in forming his opinions. he did not review the ··oceans of data" available through the 
AEIS system (Id. at 160-62). nor did he review the materials that board members have 
available to them when approving the budget. (Id. at 166.) He also admitted that his 
opinions were limited to the materials he reviewed. which were primarily the school 
districts· Comprehensive Annual Financial Reports. (Id. at 156-57. 164. 165.) Mr. 
Hurley further testified that the schedules he proposed in his report were mere examples. 
and that his proposals might not work for all districts and could and should be revisi::d and 
improved by people with more knowledge of school district operations. (Id. at 169. 175. 
178. 191. 197-99.) 

8. The evidence relating to other state mandates does not support a 
claim for qualitative inefficiency. 

FOF 1489. Dr. Hill lt:stified about state mandates that he claims break the link between expenditures 
and educational outcomes. including mandates related to teacher pay, school staffing. and 
school administrative organization, among others (Ex. 1341. Hill Report. at 4-5 ), but Or. 
Hill's discussion of mandates in his expert report was drawn from his national research 
and he made no effort to determine which of these mandates applied in Texas. 
(RR36: 179.) Many did not. (RR36: 127-30. 179-83.) Nor did Or. Hill offer any 
empirical or research evidence - beyond his own assertions - that removing any of the 
mandates that were applicable in Texas would lead to significant cost savings for districts 
or improvements in student performance. Dr. Hill also agreed that virtually all of the 
mandates he disl:ussed could be removed with legislative action and that such legislative 
action had not yet attracted majority support. (RR36: 193-94.) 

G. Findings relating to the Charter School Plaintiffs' claims 

1. Background on Texas charter schools 

FOF 1490. A charter is '"an opportunity for a group of educators ... to come together and provide 
innovative learning possibilities for students:· (RR4 I: 13 ). The purposes of a charter are 
to. among other things ... increase the choice of learning opportunities within the public 
school system .. and ··encourage different and innovative learning methods:· TEX. EDUC. 

CODE § 12.00 I. (See also RR4I:11.) They serve as an alternative to traditional school 
districts for families and students. (RR42: 114-15.) 

FOF 1491 . There are three classes of charters under Chapter 12 of the Education Code. See TEX. 

EDUC:. CODE § 12.002. These are: (I) home-rule school district charters that are operated 
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by school districts, see id. § 12.011-.030; (2) campus or campus program charters that a 
school district board of trustees may grant to parents and teachers for a campus or 
program on a campus. see id. § 12.051-.065; and (3) open-enrollment charters granted by 
the SBOE. see id. § 12. I 01-.135. The remaining findings in this section address open­
enrollment charters. 

FOF 1492. Most open-enrollment charter schools in Texas arc operated by non-profit corporations. 
(RR4 I :5.) 

FOF 1493. A charter is a contract between the State Board of Education and a charter school 
applicant. (RR4I:13-15. 21 -22; Ex. 9043 .) Each charter contract is for a five-year term. 
after which timt: tht: charter is up for renewal. If the charter is renewed. its term is ten 
years. (RR4 I :21-22.) The charter incorporates the charter applicant's application. and 
together the two constitute the full terms of the contract. (RR4I:13-14; Ex. 9043.) 

FOF 1494. Once a charter is awarded. TEA treats the charter school in a manner similar to the way it 
treats a traditional public school. The charter school interacts with TF.A ·s curriculum. 
performance-based monitoring. and monitoring and interventions departments. and with 
TEA' s financial review division. (RR41 :27: see RR41:26 (TEA considers a charter 
holder as a district.) 

FOF 1495. According to Robert Scott. former Commissioner of Education. "when you create a 
charter, it's like creating a whole nt:w school district'' and "it adds that level of workload 
to the agency:· (Ex. 5630. Scott Dep .. at 110.) 

FOF 1496. Charter schools and school districts arc similar in many ways. For instance. both entities 
are subject to financial accountability rt:quirements. have access to the Teacher 
Retirement System, and must satisfy state curriculum and graduation requirements. (Ex. 
9048 at 22.) 

FOF 1497. Charter schools and school districts. despite their similarities. are quite different. Charter 
schools have much more flexibility in personnel matters. including that charter school 
teachers are employees "at will." there is no minimum salary scale for teachers. and 
charter schools are only partially subject to the disciplinary and placement procedures 
contained in Chapter 37 of the Texas Education Code. (Ex. 9048 at 23: RR42:80-83.) 
Moreover. a teacher in a charter school is required to have only a high school diploma. 
and is not required to bt: certified. TF.X. Eouc.CODE § 12.129. (RR42:1I7 .) 

2. Tier I and Tier II funding for open-enrollment charter schools is 
based on statewide averages for district-level adjustments and 
individualized adjustments for student-level weights. 

FOF 1498. Charter schools are also funded differently than school districts. Charter schools. unlike 
school districts, lack taxing authority. TEX. EDUC. Corn_: § 12.102(4 ). Accordingly. 
charter schools are fully state funded. The State provides charter schools Tier I funding 
based on student attendance and student population characteristics. The State also 
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provides charter schools with Tier II funding. which is based on the statewide average of 
schoo l district tax effort in Tier 11. Some charter schools receive ASA TR if necessary to 
meet their revenue target per WADA. (Ex. 1188. Dawn-Fisher Report. al 14.) See 
genc:ral~v TEX. Eouc. COOE § 12. I 06. 

fO F 1499. Tier I funding for public school districts is based on each individual district's adjusted 
allotment. which is a function of and is adjusted accord ing to that district's M&O tax 
rate, size. sparsity. and the CEI. Open-enrollment charter schools receive the same Tier I 
.. spec ial allotments.. for students allocated to school districts (e.g.. compensatory 
education. bilingual education, etc.). See TEX. EDUC. CODI..: §§ 12. I 06(a- I). 42.151-
42. I 54. However. unlike school districts. each charter schoor s adjusted a llotment is not 
adjusted for a charter·s specific size. sparsity. o r CEI. TEX. Eouc. Coor: §9 I 2.106(a- I). 
42.102-42.105. Instead. one adjusted allotment number is applied to all charter schoo ls 
so that they receive a statewide average o f all the CEI. sparsity. and size adjustments 
received by a ll Texas school d istricts within their adjusted allotment. (RR42: 104-05.) 

FOf 1500. Tier I funding for open-enrollment charter schools is calculated through weighted 
funding e lements. The basic allotment. the statewide average adjusted basic allotment. 
and the statewide average adjusted allotment are then incorporated into the same funding 
formulas applicable to independent school districts. using the charter school's student 
counts for the student-level special allotmt:nls. (Ex. 6441. Wisnoski Dep .. at 9. I I 
(reforencing Ex. 5653 at 140-45. Ex. 5654 at 127-31).) 

FOF 150 I. Open-enrollment charter schools receive Tier II funding calculated using average school 
d istrict M&O tax effort in Tier II. (RR42: 105: Ex. 6441. Wisnoski Dep .• at 9. II 
(referencing Ex. 5653 at 140-45. Ex. 5654 at 127-31).) 

FOF 1502. The target revenue amount for open enrollment charter schools is set at the level of 
funding under formulas in effect for charter school funding in year 2008- 09 and using 
2009- 10 funding per WADA. 

FOF 1503. Charter schoo ls are not eligible for separate facilities funding under either the 
Instructional Facil ities Allotment or the Existing Debt A llotment. (Ex. 1188. Dawn­
Fisher Report. at 15.) 

FOF 1504. Charter applicants are aware of the funding they wi ll receive from the State when they 
enter into the charter contract. (RR43: 166.) 

FOF 1505. Although charter schools do not receive specifically earmarked facilities funding. the 
total funding they receive under the Foundation School Program per ADA is nearly 
identical to that ava ilable to school districts. (Ex. 1188. Dawn Fisher Report at 15.) 
When considering General Fund revenue per ADA. charter schools fare better than 
school districts. By Fiscal Year 2012. charter schools received $1.283 per ADA more 
than school districts. This funding difference exceeds the maxi mum amount of revenue 
available to school districts through the EDA program. This is simi larly true when 
looking at All Funds revenue. Charters accordingly have access to revenue in excess of 
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what is available to school districts. and that revenue is available to meet charter schools· 
facilities needs. (Id. at 16-17.) 

FOF 1506. In 2013. charters in Texas were capped at 215. As noted above. the 2013 Legislature 
increased the statutory cap to gradually reach 305. (See supra FOF 1474.) The charter 
cap has been reached only once since the creation of charter schools in Texas. 
(RR4 I :24.) A charter holder may open more than one campus under the charter. There 
are currently over 500 charter campuses in Texas. (RR4 I :25.) 

FOF 1507. Even with the cap in place. charter schools have experienced exponential growth in Texas 
since 1996. (RR4 I :27-28 (referencing Ex. 11332 at 11 ).) 

FOF 1508. Although the majority of charter schools were either "recognized" or "'academically 
acceptable"' under the state's prior accountability system. charter schools were more than 
twice as likely as school districts to be ranked as either "exemplary·· or "'academically 
unacceptable." (Ex. 11332 at 13.) Specifically. in 20 I 0-20 I I. 8.5% of charter schools 
were exemplary compared to 4.4% of school districts. Likewise. 17.6% of charter 
schools were academically unacceptable. whereas only 4.9% of districts have that 
designation. Id. 

II. Conclusions of law 

COL I. 

A. The constitutional parameters and application of factual findings 

Article VIL Section 1 of the Texas Constitution - the "education" clause - provides: .. A 
general diffusion of knowledge being essential to the preservation of liberties and rights 
of the people. it shall be the duty of the Legislature of the State to establish and make 
suitable provision for the suppon and maintenance of an efficient system of public free 
schools.'· Tex. Const. art. Vil. § I. According to the Texas Supreme Court. Article VIL 
Section I obligates the Legislature to meet three standards in providing for a public 
school system. First. the education provided must be adequate. i.e .. the public school 
system must accomplish ·'that general diffusion of knowledge ... essential to the 
preservation of the liberties and rights of the people." and ··must reflect changing times. 
needs. and public expectations:· WOC I, 107 S.W.3d at 563. 572 (citing Tex. Const. art. 
VII, § I); see also WOC ll, 176 S.W.3d at 753. Second. the means adopted must he 
.. suitable." i.e .• the "public school system (must] be structured, operated. and funded so 
that it can accomplish its purpose for all Texas children." WOC II, 176 S.W.3d at 753. 
Third, the system itself must be both qualitatively and quantitatively ··efficient." Id. at 
752-53. The primary focus of most of the constitutional challenges in this case is funding 
as it relates to providing a general diffusion of knowledge for all students: I) is there 
enough; and 2) is everyone paying and receiving their fair shares. The State's 
constitutional duty to make suitable provision for an adequate, equitable public school 
system extends to all Texas school children. The benefits of such a system inure to the 
entire state and are necessary to guarantee a bright future for us all. This core value has 
been part of this state from its heginning and perhaps has never been more important than 
today. 
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COL2. 

COLJ. 

COL4. 

COL 5. 

COL6. 

The Legislature must satisfy these obligations without relying on constitutionally­
prohibited state ad valorem taxes. See Tex. Const. art. VIII. § 1-e ("'No State ad valorem 
taxes shall be levied upon any property within this State."). An .. ad valorem lax is a state 
tax when it is imposed directly by the State or when the State so completely controls the 
levy. assessment and disbursement of revenue. either directly or indirectly. tha1 the 
authority employed is without meaningful discretion. The determining factor is the 
t:xtent of the State·s control over the taxation process." woe I. 107 S.W.3d at 578 
(emphasis added) (citation and internal quotation marks omittec.l). 

Put another way, the Texas Constitution requires a public school finance system that is 
structured. operated. and funded (i.e .. is suitable) in a manner that (I) provides all 
di stricts access to funds sufficient Lo provide a general diffusion of knowledge. i.e . . a 
constitutionally adequate education (Article VII. Section I). to all of its students. (2) 
provides. within an equalized system, substantially equal access to similar levels of 
revenue at simi lar tax rates. and (3) leaves districts with .. meaningful discretion•· to raise 
their tax rates in order to provide local enrichment programs to their students. if they so 
choose. (Article VII L Section 1-e.) 

l. The role of the judiciary and the "arbitrary" standard of review 

··The judiciary·s role. though important, is limited to ensuring that the constitutional 
standards are met.'' woe JI. 176 S. W .3d at 753. It is not to .. prescribe hov.: the standards 
shou ld be met... Id. ··[M]uch of the design of an adequate public education system 
cannot be judicially prescribed." Id. at 779. The Legislature necessarily has ··much 
latitude in choosing among any number of alternatives that can reasonably be considered 
adequate. efficient. and suitable. These standards do not require perfection. but neither 
are they lax. They may be satisfied in many different ways. but they must be satisfied:· 
Id. at 784. 

··Article VII. Section I allows the Legislature a large measure of discretion on two levels. 
The Legislature is entitled to determine what public education is necessary for the 
constitutionally required ·general diffusion of knowledge·. and then to determine the 
means for providing that education: [however.} the Legislature does not have free rein at 
either level." Id. For example, the Legislature may not ... define what constitutes a 
general diffusion of knowledge so low as to avoid its obligation to make suitable 
provision imposed by article VIL Section I. ... id. (quoting woe I. I 07 S.W.3d at 571 ). 
Additionally. while the Legislature ... certainly has broad discretion to make the myriad 
policy decisions concerning education:" its choices must be informed by .. guiding rules 
and principles properly related to public education:· i.e .. they must not be arbitrary. Id. at 
784-85 . 

.. It would be arbitrary. for example, for the Legislature to define the goals for 
accomplishing the constitutionally required general diffusion of knowledge. and then to 
provide insufficient means for achieving those goals:· Id. at 785. 
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COL 7. 

COL8. 

COL9. 

COL 10. 

COLll. 

COL 12. 

COL 13. 

... {A) mere difference of opinion [between judges and legislators], where reasonable 
minds could differ. is not a sufficient basis for striking down legislation as arbitrary or 
unreasonable.··· Id. (alteration in original) (quoting Tex. Workers' Comp. Comm 'n v. 
Garcia. 893 S.W.2d 504. 520 (Tex. 1995)). 

However. "(flor article VII. Section I. as for other provisions. '[t]he final authority to 
determine adherence to the Constitution resides with the Judiciary:·· Id. (quoting WOC /. 
107 S.W.3d at 563 (citing Marbwy v. Madison. 5 U.S. 137. 176-78 (1803) and Love v. 
Wilcox. 28 S. W .2d 515. 520 (Tex. 1930))). 

2. "Meaningful discretion"/state property tax 

A district must have "meaningfu l discretion .. in setting its property tax rates for a local ad 
valorem tax to remain wnstitulional under Article VIII. Section 1-e of the Texas 
Constitution. woe II, 176 S. W .3d at 795-96. 

A district need not show that it is forced absolutely to the limit of the M&O tax cap to 
demonstrate that it lacks meaningful discretion. woe fl. 176 S. W.3d at 795-96. Given 
that the State .. leaves largely to school districts the decisions on how best to expend 
education funds to achieve'" adequacy, it is impossible to trace the impact of the adequacy 
requirement on each dollar spent for programs and teacher salaries. id. at 796 . 
.. Recognizing these realities,'· the Supreme Court instructs that ·•state int1uence on 
district taxing and spending cannot be measured exactly but must be gauged along a 
spectrum of possihilities:· Id. 

The opportunity for .. local supplementation is made a core component of the system 
structure. necessitated by the basic philosophy of the virtue of local control. The State 
cannot provide for local supplementation. pressure most of the districts by increasing 
accreditation standards in an environment of increasing costs to tax at maximum rates in 
order to afford any supplementation at all, and then argue that it is not controlling local 
tax rates ... Id. at 797. 

In discussing possible remedial legislation in woe II. the Supreme Court warned that ··a 
cap to which districts are inexorably forced by educational requirements and economic 
necessities. as they have been under SR7. will in short order violate the prohibition of a 
state property tax:· Id. at 798. The evidence in this case convincingly established that 
Texas school districts have reached this point. The system is structured such that it is 
effectively impossihle for districts to provide local enrichment because all funds that are 
available must be used to provide the basic, adequate education. 

At the time of woe II, the Court found that the State's control of·'$ f billion in local tax 
revenues recaptured from 134 districts [representing 12% of total enrollment] ," was .. a 
significant factor in considering whether local taxes have become a state property tax:· 
particularly considering that the .. number of districts and amount of revenue suhject to 
recapture hafdl almost tripled since 1994:· Id. at 797. Those numbers have climbed. and 
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COL 14. 

COL 15. 

COL 16. 

COL 17. 

COL 18. 

COL 19. 

by the 2014-15 school year. it is estimated that $1.24 billion will be recaptured from 246 
(of the 356) Chapter 41 districts. (Ex. 11470 ( .. Summary .. tab. cells K42-44).) 

By imposing the compressed tax rate on districts. the State increased its control over 
public school finance. Districts lost discretion over one-third of their local tax revenues. 
and now their funding is dependent upon the Legislature's appropriation of state funds to 
replace the lost revenues. 

The plaintiff districts taxing at or near $1.17 have shown that they lack meaningful 
discretion in setting the M&O tax rates. because they cannot raise their rates beyond 
$1. I 7 and cannot materially lower their rates without further compromising their ability 
to provide their students with a constitutionally adequate education. 

For Chapter 41 districts. any funds generated by an increase of more than six cents above 
their compressed rate are subject to partial recapture by the State under statutory 
formulas . Chapter 41 districts that wish to tax more than six cents above the compressed 
rate, and above $1.04. are therefore forced to ask their voters to approve a tax increase in 
which a significant portion of the revenues raised could not be used locally and would 
instead be recaptured by the State. As reflected in Part l.C.1.b.iii (FOF 253. et 5eq.) 
above. as a practical consequence of the TRE requirement. the additional revenues that 
could be generated by setting the M&O tax rate between $I .06 and $1.17 are unavailable 
to many Chapter 41 districts. and thus do not constitute "'meaningful discretion"' for these 
districts. 

Chapter 42 districts are particularly constrained by the yield structure as well. The lower 
yield ol' Chctplt:r 42 districts at $I .04 means they are "'capped out" by the TRE at a lower 
revenue level , thus reducing their discretion that much sooner. Exacerbating the 
problem. Chapter 42 districts must then overcome significant obstacles to passing a TRE. 
including the poverty of their districts. the low yidd of the copper pennies. and the high 
l&S tax rates many also pay for debt service. (See supra FOF 257 - FOF 258.) 

Even if all districts could obtain taxpayer approval LO tax at the maximum M&O tax rate 
of $1.17. the tax revenues generated would be insufficient to fund an adequate education 
for most districts and would not provide local discretion for enrichment.84 

For the reasons stated in Part J.C. I (FOF 210. er seq.) above. this Court concludes that the 
lack of meaningful discretion in the school finance system is systemic. compromising the 
districts· ability to provide local enrichment programming and to exercise meaningful 
discretion over the setting of their local M&O tax rates. The result is a state property tax 
in violation of Article Vlll. Section 1-e. 

11~ The Court does not find that all districts are unable to provide an adequate education under the current 
system. Some property-wealthy districts are not forced to tax at the maximum rate and are able to generate 
sufficient funds for a basic education and for local enrichment. Those districts are a comparative few and 
do not save the school finance system from its unconstitutional structure. 
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COL 20. 

COL21. 

COL 22. 

COL 23. 

3. Adequacy/general diffusion of knowledge 

..Under article VIL Section I of the Constitution of 1876. the accomplishment of ·a 
general diffusion of knowledge· is the standard by which the adequacy of the public 
education system is to be judged:· Id. at 787 (quoting Tex. Const. art. VI I. § I). This 
Court also takes heed of the Texas Supreme Court ' s instruction that the .. general 
diffusion of knowledge .. standard is not a static concept. Rather, the standard must take 
into account ·--changing times. needs. and public expectations:·· woe 1. I 07 S. W .3d at 
572 (quoting Edgewood IV. 917 S.W.2d at 732 n.14). These changes generally increase 
the level of skill and knowledge students must possess. (RR28: 175-76.) 

In woe 11. the Texas Supreme Court adopted this Court's previous definition of 
constitutional adequacy. with one modification. as set forth below: 

To fulfill the constitutional obligation to provide a general 
diffusion of knowledge. districts must provide ··all Texas children 
. .. access to a quality education that enables them to achieve their 
potential and fully participate now and in the future in the social. 
economic. and educational opportunities of our state and nation." 
TF..X. Eouc. CODF. § 4.001 (a) (emphasis added). Districts satisfy 
th is constitutional obligation when they [are reasonably able to] 
provide all of their students with a meaning/id opportunity to 
acquire the essential knowledge and skills reflected in . . . 
curriculum requirements ... such that upon graduation. students 
are prepared to "continue to learn in postsecondary educational. 
training, or employment settings." Ti-:x. EDUC. CODE § 28.00 I 
(emphasis added). 

woe II. 176 S.W.3d at 787 (quoting this Court's conclusions of law in West Orange­
Cove). 

The Texas Supreme Court found it appropriate to "draw from statutory language the 
Legislature's understanding of a general diffusion of knowledge:· Id. at 788. For 
example. with respect to Section 4.00 I of the Education Code, it found that the 
"Legislature has expressly linked the stated mission of public education [-to ensure that 
all Texas children have access to a quality education that enables them to achieve their 
potential and fully participate now and in the future in the social. economic. and 
educational opportunities of our state and nation ] to the constitutional standard." Id. 

In addition. the Supreme Court found that the Legislature. in Section 28.00 I. ··labeled 
specific knowledge and skills ·essential: just as a general diffusion of knowledge is." Id. 
at 789. This provision states: 

It is the intent of the legislature that the essential knowledge and 
skills developed by the State Board of Education under this 
subchapter shall require all students to demonstrate the knowledge 
and skills necessary to read. write, compute. problem solve. think 
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critically, apply technology. and communicate across all subject 
areas. The essential knowledge and skills shall also prepare and 
enable all students to continue to learn in posrsecondary 
educational. training, or employmenf sertings. 

TEX. EDUC. CODE § 28.00 I (emphasis added). These essential knowledge and skills are 
embodied in the TEKS. the curriculum adopted by the SBOE. See TEX. EDUC. CODE § 
28.002 and 19 TEX. ADMIN. CODE §§ 74, 110-128. 

The Supreme Court then made the important observation that: 

These clear, affirmative statements cannot be dismissed as merely 
hopeful rhetoric; rather, the Legislature must be presumed to have 
chosen its words deliberately. Nor can these words be read to 
describe a public education system that the Legislature believes 
would not only meet but exceed constitutional requirements. The 
specific reference to the constitutional standard in section 4.00 I (a) 
and the repeated use of the word ·'essential .. in section 28.001 does 
not allow it. To avoid improper policy-making of its own. the 
district court properly looked to legislative policy statements. 

Woe II. 176 S.W.3d at 789. 

With .. changing times, needs and public expectations'· in mind. the Legislature. after 
woe II. set .. college and career readiness'' as the outcome goal of the Texas educational 
system through significant amendments to Chapters 28 and 39 of the Texas Education 
Code. (See supra Part l.B.3.a (FOF 82, et seq.).) As in WOC II. this Court looks to those 
legislative policies and choices to inform the definition of ··general diffusion of 
knowledge.·· 

The Legislature has defined college readiness as the level of preparation a student must 
attain in English language arts and mathematics to enroll and succeed, without 
remediation. in an entry-level college course in those subject areas. See TEX. EDUC. 

CODE § 39.024(a). The State has adopted the STAAR I EOC regime as a means to 
measure how well Texas students are acquiring and mastering the TEKS and are 
progressing toward the objective of college and career readiness. (See supra Part l.B.3.b 
(FOF 93. et seq.).) 

In addition to amending the accountability and accreditation system for school districts. 
the legislative changes since woe II established an elaborate set of requirements that 
affect individual students - requirements that detennine whether students are able to be 
promoted or graduate. (Sec supra Parts 1.8.3.b - 1.8.3.c (FOF 93, et sc:q.).) This new 
element of the accountability system is a critical component of the legislatively-defined 
general diffusion of knowledge. Just as the Legislature may not ·" define what constitutes 
a general diffusion of knowledge so low as to avoid its obligation to make suitable 
provision"· for the public school system, sec woe I. 107 S.W.3d at 571. it may not set 
accreditation requirements for school districts so low as to create the appearance that 
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districts are meeting those requirements. while tens of thousands of students are not able 
to be promoted or graduate because they do not meet the State· s performance standards. 

Any effort to assess the cost of the general diffusion of knowledge must take into account 
the fact that districts are bound by law to teach the full array of the TEKS. including both 
the required and enrichment curriculums. They must also offer a variety of programs and 
services described in Chapters 28-34 and 37-39 of the Texas Education Code, and abide 
by associated regulations implementing these and other mandates. These chapters 
contain numerous mandates for the provision of services to students. Among these 
mandates is the Legislature's longstanding requirement that .. a school district may not 
enroll more than 22 students in a kindergarten. first. second. third. or fourth grade class:· 
unless the Commissioner grants an exemption. TF.x. EDUC. CODE§ 25. I 12(a). (d). 

It follows that the Legislature must ensure that districts have resources sufficient to 
provide all schoolchildren a meaningful opportunity to be college or career ready upon 
graduation from high school. to provide all schoolchildren a meaningful opportunity to 
acquire and master the TEKS as measured by the State's assessment system. and to meet 
the mandates of the Education Code. Sec WOC II, 176 S.W .3d at 785 ( .. It would be 
arbitrary. for example. for the Legislature to define the goals for accomplishing the 
constitutionally required general diffusion of knowledge. and then to provide insufficient 
means for achieving those goals."). 

Part of the duty to ensure that districts have sufficient resources is a duty to make a 
reasonable effort to determine what it will cost to adequately provide for its own 
standards and meet its own definition of a general diffusion of knowledge. The Stale 
effectively has recognized and accepted this constitutional responsibility by enacting 
Section 42.007 of the Texas Education Code. which requires rule making and the conduct 
of specific studies on a biennial basis to determine the cost of meeting state performance 
requirements. (See supra Part l.C.5.a (FOF 603. et seq.).) As urged by the lntervenors. 
this is a necessary aspect of making suitable provision for public education and being 
productive of results without waste. 

Measures that superintendents and other experts have identified as best practices to attain 
the legislatively mandated outcome objective of college and career readiness include. 
among other things. (a) manageable class sizes~ particularly for economically 
disadvantaged and ELL populations. (b) preschool programs of sufficient quality to 
provide a .. head start"' to special needs students. (c) remedial and literacy programs to 
help ELL. economically disadvantaged, and other special needs students. including 
summer school and after school programs, (d) salaries that can attract and retain 
sufficient numbers of qualified teachers. and (e) vocational and career courses to give 
those students that cannot attend college an opportunity to succeed in post-secondary 
employment settings. (See generally supra Parts l.C.2.c (FOF 379. et seq.) and l.C.2.e 
(FOF 520. et seq.).) The Court identifies these practices as examples of ways to 
accomplish the general diffusion of knowledge. not to order the Legislature to adopt these 
practices as per se constitutional; however. where research supports a practice as 
effective. an approach that undermines those practices. without replacing them with 
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another approach that is supported by research as reasonable, could be considered 
arbitrary and unconstitutional. 

This Court rejects the notion that the general diffusion of knowledge requires 
expenditures only in the instructional program described in statute and that other 
expenditures are merely ·•extraneous." A district cannot provide a constitutionally 
adequate education without a sufficient support network, which may include, among 
other things. (a) adequate and well-maintained facilities. {b) nurses to keep students 
healthy. (c) security guards in certain schools to keep students safe. (d) guidance 
counselors to help students with course selection and with planning for college and 
careers. (e) paraprofessionals to provide vital assistance to teachers. ( f) libraries with both 
print and electronic resources and librarians to assist students and teachers in using thest: 
resources. (g) tutors to help struggling students. and (h) transportation. (See supra Part 
l.C.3.d (FOF 575. et seq.).) In some districts, the general diffusion of knowledge may 
additionally require programs designed to keep students in school until graduation. 

The Texas Supreme Court found that the constitutional right of adequacy extends to all 
schoolchildren. Sec woe II, 176 S. W .3d at 774. These schoolchildren (and the general 
public) will be irreparably harmed if they are denied access to an adequate education. 
(See supra Part J.B. I (FOF 11. et seq.).) Furthermore, these constitutional rights cannot 
be made subject to a vote. For this reason, at a minimum. school districts must be able to 
finance the cost of meeting the constitutional mandate of adequacy within the range of 
taxing authority not subject to the tax rate elections. Jn the current system. that level is an 
M&O tax rate of $1.04 or below. Sec woe I. I 07 S. W.3d at 580 ("A public school 
system dt:pendenl on local districts free Lo choose not to provide an adequate education 
would in no way be suitable."). at 584 ("As we have explained, the Legislature has 
chosen to make suitable provision for a general diffusion of knowledge by using school 
districts. and therefore the State cannot be heard to argue that school districts are free to 
choose not to achieve that goal.") The State must fulfill its obligation to provide 
additional state funds to replace the local tax revenue that was lost when the Legislature 
imposed the compressed tax rem:. The evidence establisht:d that a majority of districts 
would be unable to access sufficient tax revenues to accomplish the general diffusion of 
knowledge even at the maximum M&O tax rate of $1.17~ therefore, the school finance 
system is structured so that it is impossibk for districts to act.:ess adequate funds to 
provide the basic, required level of education . 

An adequate system must also include sufficient funding for facilities . Edgewood IV. 917 
S.W.2d at 746. (See supra FOF 585.) The Legislature's failure to adjust the facilities 
guaranteed yield to account for inflation and increases in construction costs from the $35 
established in 1999, failure to make facilities funding a permanent part of the school 
finance system. and failure to equalize funding by either substantially increasing the 
guaranteed yield or requiring recapture renders facilities funding constitutionally 
inadequate and financially inefficient. 

Because of the fact findings in Part l.C (FOF 210, et seq.) above. this Court concludes 
that the Texas school finance system is presently in violation of the ·'general diffusion of 
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knowledge .. clause of Article Vil. Section I of the Texas Constitution because the 
Legislature .. define[d} the goals for accomplishing the constitutionally required general 
diffusion of knowledge, .. and then provided .. insufficient means for achieving those 
goals:· woe JI, 176 S. W.3d at 785. This Court further concludes that the system is 
currently in violation of this same clause with respect to the economically disadvantaged 
and ELL student populations specifically. 

4. Suitability 

··suitability .. under Article Vil. Section I ··refers specifically to the means chosen to 
achieve an adequate education through an efficient system:· Id. at 793. . .. [S]uitable 
provision· requires that the public school system be structured, operated. and funded so 
that it can accomplish its purpose for all Texas children ... Id. at 753. 

As the Supreme Court noted. "if the funding system were efficient so that districts had 
substantially equal access to it, and the education system was adequate to provide for a 
general diffusion of knowledge, but districts were not actually required to provide an 
adequate education, ·the Legislature' s use of districts to discharge its constitutional duty 
would not be suitable. since the Legislature would have employed a means that need not 
achieve its end."' Id. at 793 (quoting woe I. 107 S.W.3d at 584). 

The Supreme Court also held that the ·'suitable provision .. clause would be violated if 
"the Legislature substantially defaulted on its responsibility such that Texas school 
children were denied access to that education needed to participate fully in the social. 
economic. and educational opportunities available in Texas:· Id. at 794 (citation and 
internal quotation marks omitted). 

The .. suitable provision·· clause is likewise violated by the Legislature substantially 
defaulting on its responsibility such that Texas school children are denied access to a 
meaningful opportunity to meet the rigorous new accountability standards and obtain a 
high school diploma. a prerequisite to succeeding in college or the workforce. 

The .. suitable provision .. clause is also violated by che Legislature defaulting on its 
responsibility to make a reasonable effort lo determine what it will cost to adequately and 
suitably provide for its own standards so that it can ensure that the system is in fact 
.. structured. operated, and funded so that it can accomplish its purpose for all Texas 
children:· (See supru Part l.C.5.a (FOF 603, et seq.).) 

The State has failed to make suitable provision for free public schools as a result of 
multiple detects in the current design of the school finance system that cumulatively 
prevent districts from generating sufficient resources to accomplish a general diffusion of 
knowlt::<lge. For example. the State is relying on outdated. arbitrary weights and 
allotments that do not reflect the actual cost of education to determine funding levels for 
districts. and it further cue that funding by appropriating school finance funds based upon 
funds that are available rather than what funds are required. 
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Recause the school finance system hears no relationship to the actual cost of providing 
access to a constitutionally adequate education. the school finance system as a whole is 
arbitrary and, therefore. fai Is to make suitable provision. 

5. Financial or quantitative efficiency 

.. The legislature is duty-bound to provide for an efficient system of education. and only if 
the legislature fulfills that duty can we launch this great state into a strong economic 
future with educational opportunity for all.'" Edgewood/. 777 S.W.2d at 399 (emphasis 
added). Financial efficiency requires that "'district<> [] have substantially equal access to 
similar revenues per pupil at similar levels of tax effort·· up to the level of adequacy. 
WOC II. 176 S.W.3d at 790. 

The Legislature has chosen to rely heavily on local property laxes, which remain largely 
disparate across Texas. to discharge its duty to provide for an efficient system of public 
education. (Sec supra FOF 40 - FOF 47: Part l.D.4.a (FOF 1376, et seq.) The 
Legislature·s decision to rely so heavily on local property taxes to fund public education 
does not in itself violate any provision of the Texas Constitution, but in the context of a 
proliferation of local districts enormously different in size and wealth. it is difficult 
(though certainly possible) to make the result efficient - meaning "'effective or productive 
of results and connot[ing] the use of resources so as to produce results with little waste .. -
as required by article VII. Section I of the Constitution. WOC II. 176 S.W.3d at 757 . 

.. A system that operates with an excess of resources in some locales and a dearth in others 
is inefficient:· Id. al 756-57 (citing Edgewood I. 777 S.W.2d at 397; Edgewood lndep. 
Sch. Dist. v. Kirby. 804 S. W .2d 491. 496 (Tex. 1991) (" 'Edgewood If"): and Carrollton· 
Farmers Rranch lndep. Sch. Dist. v. Edgewood lndep. Sch. Dist .. 826 S.W.2d 489. 497 
(Tex. 1992) ('"Edgewood III")). Therefore. the system must compensate for disparities in 
the amount of property value per student. so that property owners in property-poor 
districts are not hurdened with much heavier tax rates than property owners in property­
wealthy districts in order lo generate substantially the same revenue per student for public 
education. See id. at 757. In other words, the Legislature must ensure that the funding 
system it develops provides access to those funds necessary to provide an adequate 
education at a substantially similar tax rate . See id. at 757. 790. So long as the 
Legislature continues to rely on local property taxes as the primary basis for funding the 
school finance system. the equalization provisions built into the public school finance 
system. including the cap on maintenance and operation tax rates and the recapture 
provisions, remain essential to providing that equal access. Sea id. at 798. 

However. the guarantee of substantially equal access to similar revenue at similar tax 
effort cannot be achieved solely through the tax cap and recapture. because such a system 
would ... level-down· the quality of our public school system. a consequence which is 
universally regarded as undesirable from an educational perspective ... Edgewood IV. 917 
S. W .2d at 730. To the contrary. the constitutional guarantee of an etlicient system of 
public schools requires the State to level districts "up to the legislatively defined level 
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that achieves the constitutional mandate of a general diffusion of knowledge:· woe I. 
107 S.W.3d at 571 (quoting Edgewood IV, 917 S.W.2d at 730) (emphasis added). 

Just as the State cannot artificially lower the standard of a general diffusion of knowledge 
in order to lower its funding obligation under the adequacy standard (see woe II. 176 
S. W .3d at 784 ), the State cannot level down to a funding level insufficient to provide for 
a general diffusion of knowledge. See woe I. 107 S.W.3d at 571 (citing Edgewood IV. 
917 S.W.2d at 729-30). 

The Legislature·s decision on how to level up cannot be arbitrary - it must be "informed 
by guiding rules and principles properly related to public education:· woe II. 176 
S. W.3d at 784-85. A funding system that locks in the quirks of funding from a single 
year, and funds districts at different levels that are not connected to the districfs tax 
effort, or its educational needs, is not so informed. (See supra Part 1.0.4.b.i (FOF 1379. 
et seq.).) Accordingly. the Court concludes that the Tier I funding provisions, CTR and 
target revenue. are arbitrary and unconstitutional. 

Because ···[a]n efficient system of public education requires not only classroom 
instruction. but also the classrooms where that instruction is to take place .... the system 
must be analyzed as a whole, taking into consideration both the instruction and facilities 
components. WOC II, 173 S.W.3d at 790 (quoting Edgewood IV. 917 S.W.2d at 726). 
The current structure for facilities funding violates the constitutional requirement that 
districts have substantially similar access to revenues for similar tax effort. The relatively 
low guaranteed yield coupled with the lack of recapture means that property-wealthy 
districts can far outstrip low wealth districts in access to funds for facilities necessary for 
a general diffusion of knowledge. Further. unlike formula funding for M&O expenses. 
facilities funding for eligible lower wealth school districts is not a permanent part of the 
school finance structure and is subject to appropriations. As a result. the Legislature can 
arbitrarily choose not to fund facilities to the same level as it has in the two most recent 
biennia. requiring districts to use already limited M&O funds for facility needs. The 
structural inequity in the current system is arbitrary and does not provide substantially 
equal access to similar revenues at similar tax rates. Further. the failure to update the 
guaranteed yield to a level that bears a relationship to the cost of maintaining. 
constructing. and renovating facilities is arbitrary and an unconstitutional failure to make 
suitable provision. 

As long as the Legislature maintains an efficient system up to the level of adequacy in 
compliance with Article VII, Section I. it may authorize local school districts to 
supplement their educational resources from local funds. See Edgewood IV, 91 7 S. W .2<l 
at 732. Even then ... the amount of ·supplementation' in the system cannot become so 
great that it, in effect, destroys the efficiency of the entire system. The danger is that 
what the Legislature today considers to be ·supplementation' may tomorrow become 
necessary to satisfy the constitutional mandate for a general diffusion of knowledge. 
Supplementation must be just that: additional revenue not required for an education that 
is constitutionally adequate:· woe II. 176 S.W.3d at 792. 
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Furthermore. the Supreme Court has clearly found that all districts must have 
--meaningful discretion .. for enrichment purposes (see supra Part 11.A.2 (COL 9. et seq.)). 
and the disparities in local property wealth (see supra Pan 1.0.4.a (FOF 1376. er seq. )) 
make it clear that. in order for this discretion to be truly meaningful for all districts. at 
least some portion of this additional ·'enrichment'· revenue must be substantially 
equalit.:ed. 

Having determined how the Legislature has defined adequacy/a general diffusion of 
knowledge. and how much it costs districts to provide for it. it is this Court's role to 
detennine whether school districts have substantially equal access to funding up to that 
level. The Texas Supreme Court has determined that the primary standard for evaluating 
substantially equal access is the differences in tax rates needed to fund an adequate 
education. See Edgewood IV. 917 S.W.2d at 73 1. In other words, even if every district 
in the state is reaching adequacy. if the gaps in tax rates necessary to do so are too great. 
the system is unconstitutionally inefficient. Id. 

Based on the findings adopted herein (see Part 1.0 (FOF 1204, et seq.)), the Court 
concludes that the Texas school finance system is not financially efficient and fails to 

provide districts with substantially equal access to funding up to the level necessary to 
provide a general diffusion of knowledge at similar tax efforts and. as such, v iolates 
Article VII, Section 1 of the Texas Constitution. The State Defendants are not ensuring 
an efficient system of public schools where ··[c]hildren who live in poor districts and 
children who live in rich districts must be afforded a substantially equal opportunity to 
have access to educational funds:· WOC II. 176 S. W.3d at 753 (citing Edgewood I. 777 
S. W.2d at 397). 

The Court further concludes that the facts in this case show that property-poor districts 
have far less access to the educational funds they need to achieve their full potential and 
meet the standards set by the State. and, therefore. the current school finance system is 
not efficient in the sense of producing results for the provision of a general diffusion of 
knowledge under Article VII , Section I of the Texas Constitution. See id. at 757: 
Edgewood I. 777 S.W.2d at 395. 

The Supreme Court has not defined what amount of unequalized revenue above the level 
of a general diffusion of knowledge will cause the system to become inefficient. Based 
on the findings above. see supra Part 1.0 (FOF I 204, et seq.). which show substantial 
disparities in the system as a whole, this Court concludes that the current level of 
unequalized revenue in the system exceeds what can be tolt:rated to avoid destroying the 
etliciency of the entire system. See WOC /I, 176 S. W.3d at 798. 

6. Taxpayer equity 

The taxpayer equity claim brought by Plaintiffs Langston. King, Baker. and Pittinger 
rests on Article VII I. § I (a) of the Texas Constitution. which provides that ·' [t]axation 
shall be equal and uniform:· .. Taxes are said . .. to be ·equal and uniform: when no 
person nor class of persons in the taxing district, whether a state. county. or other 
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municipal corporation. is taxed at a different rate than are other persons in the same 
district upon the same value or the same thing. and where the objects of taxation are the 
same by whomsoever owned, or whatever they be:· Norris i •. City of Waco, 57 Tex. 635. 
641 (Tex. 1882) (emphasis added). Thus, " (t]he mandate that all taxes be equal and 
uniform requires only that all persons falling within the same class be taxed alike:· 
Grocers Supply Co., Inc. v. Sharp. 978 S. W.2d 638, 645 (Tex. App.-Austin 1998. pet. 
denied); see generally Spring Indep. Sch. Dis/. v. Harris County Appraisal Dist., 889 
S.W.2d 562, 564-65 (Tex. App.- Houston (14th Dist.] 1994, rev'd on other groundr; by 
Enron Corp. v. Spring lndcp. Sch. Dist .. 922 S. W.2d 931 (Tex. 1996) (''From its earliest 
decisions. Texas courts have held that taxation is ·equal and uniform· when no person or 
class of persons in the same territory is taxed at a higher rate than other persons on the 
same property in the same district. Uniformity and equality means taxation based solely 
on the property' s value and not other factors:· (citations omitted)). 

There was no evidence that taxpayers within the same taxing district. here school 
districts. paid a different rate of taxes; therefore. there was no violation of Article VII I. 
Section I (a). 

7. Qualitative efficiency 

The qualitative component of the efficiency clause is .. simply shorthand for the 
requirement that public education accomplish a general diffusion of knowledge:· woe 
II, 176 S. W .3d at 753. Qualitative efficiency requires the school finance system to 
provide the resources necessary for school districts to provide a general diffusion of 
knowledge to every child. See Edgewood JV. 917 S.W.2d at 736. The Texas Supreme 
Court has stated that .. efficiency" in the context of the Education Clause includes the 
common meaning that the public schools should be productive of results without waste. 

The Court finds that it has jurisdiction to determine the merits of the lntervenors' claims. 
The Texas Supreme Court has emphasized that .. [tJhe judiciary's role, though important, 
is limited to ensuring that the constitutional standards are met:· WOC II. 176 S.W.3d at 
753. It is not to "prescribe how the standards should be met." lei. ·' [M ]uch of the design 
of an adequate public education system cannot be judicially prescribed:· Id. at 779. The 
Legislature has the right to determine the ... methods, restrictions, and regulation, .. of the 
educational system. Edgewood JV. 917 S.W.2d at 736 (quoting Mumme v. Marrs. 40 
S.W.2d 31. 36 (Tex. 1931)). The Texas Supreme Court has stated unequivocally that. in 
discharging its review of article VII claims. it will .. not dictate to the Legislature how to 
discharge its duty ... [nor will it] judge the wisdom of the policy choices of the 
Legislature, or . . . impose a different policy of our own choosing:· Id. at 726. This 
standard. however, does not preclude the Court from determining whether the Legislature 
has acted arbitrarily in structuring different aspects of the public school system, e.g. the 
method of paying teachers, contract requirements. and review of employment disputes. or 
the method for reviewing districts· financial accountability . If the method chosen for an 
appropriate purpose is totally ineffective or arbitrary. the Court could find that the 
structure violated the qualitative efficiency requirement. The lntervenors have failed to 
establish such a violation in this case. 
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The lntervenors· arguments all take issue with policy choices o f the Legislature. 
including. but not limited to. the Legislature's choices: (I) to impose a cap on the number 
of charter schools operators so that the TEA can effectively supervise these operators; 
(2) lo adopt statutes and regulations that attempt to strike a balance between the need to 
protect the due process rights of teachers with the need of districts to terminate 
ineffective teachers: (3) to adopt teacher certification rules that ensure that students have 
access to teachers who are properly trained and certified; (4) to create a financial 
accountability system run by the TEA according to governmental accounting standards: 
(5) to permit regulations that restrict the use of Home-Rule School District Charters and 
the Public Education Grant Program; and (6) not to provide vouchers to subsidize private 
schools. While lntervenors contend that they do not seek any particular remedy besides a 
declaration of unconstitutionality. their claims necessarily involve challenging the 
constitutionality of the statutes and regulations to which they object. Based upon the 
evidence as noted in the Court's findings of fact. the Court cannot fin<l that the 
Legislature acted arbitrarily with respect to the lntervenors' claims. 

8. Charter School Plaintiffs' claims 

a. The Charter School Plaintiffs' adequacy claim 

Because the ISD Plaintiffs established the inadequacy of their funding under the school 
funding formulas (see supra Part l.C.2 (FOF 271. et seq.), and because charter schools 
are financed based on state averages of ISD funding levels (see supra FOF 1498 - FOF 
I 502). the Charter School Plaintiffs prevail on their claim that funding for open­
enrollment charter schools is also inadequate under Article VI I. Section I. 

b. The Charter School Plaintiffs' claims arising out of differential 
funding with ISDs, including facilities funding 

The charter-school system was created by statute and is not required by the Texas 
Constitution. TEX. EDUC. CODE § 12.00 I et seq.; LTTS Charter Sch. , Inc. v. C2 Constr .. 
Inc .. 342 S. W .3d 73, 81, (Tex. 2011) (stating "'The wellspring of open-enrollment charter 
schools· existence and legitimacy is the Education Code"). The Legislature established 
charter schools to ··(I) improve student learning; (2) increase the choice of learning 
opportunities within the public school system; (3) create professional opportunities that 
will attract new teachers to the public school system; (4) establish a new form of 
accountability for public schools; and (5) encourage different and innovative learning 
methods:· TEX. Eouc. CODE§ 12.00 I. 

A charter for an open-enrollment charter school is in the form of a contract signed by the 
chair of the State Board of Education and the chief operating officer for the school. TEX. 
EDUC. CODE § 12.112. Each charter must comply with § 12.111 of the Texas Education 
Code. TEX. Eouc. CODE § 12.113. 

For the fiscal year ending August 31. 2014. the Commissioner may not grant more than a 
total of 215 charters. (RR6I:121 ); TEX. EDUC. Com: § I 2.10 I (b-1 ). Between September 
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I, 2014 and September I. 2018. the total number of charters that may be granted will 
increase from 215 to 270. TEX. Eouc. CODE § 12.10 I (b-1 ) ... Beginning on September I. 
2019, the total numbers of charters for open-enrollment charter schools that may be 
granted is 305 charters." Id. (b-1 ). 

The Charter School Plaintiffs contend that Section 12.106 of the Texas Education Code. 
which sets out the manner in which charter schools are funded. violates Article I, Section 
3 of the Texas Constitution, because unlike the school districts. charter schools are not 
eligible for separate facilities funding. The Court presumes that Section 12. I 06 is 
constitutional and deters to the Legislature's determinations of a statute ' s wisdom or 
expediency. Enron Corp. v. Spring lndcp. Sch. Dist., 922 S.W.2d 931. 934 (Tex. 1996). 

The Equal Protection Clause directs governmental actors to treat all similarly situated 
persons alike. Sanders v. Palunsl..y. 36 S.W.3d 222. 224-25 (Tex. App.-Houston [14th 
Dist.) 2001, no pet.) (citing City ~/'Cleburne v. Cleburne Living Ctr., 473 U.S. 432. 439 
( 1985 )). Where neither a suspect classification nor a fundamental right is involved. the 
challenged law survives constitutional scrutiny if it is rationally related to a legitimate 
governmental purpose. See Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 457-58 
( 1988). 

The I .egislature, in its discretion. created charter schools to serve as an alternative form 
of education in Texas, and in doing so, has relaxed applicable personnel requirements. 
subjects them to different levels of oversight and regulation. and allows them more 
nexibility in delivering curriculum to their students. These differences serve as a rational 
basis for the Legislature's policy choice to fund charter schools differently than it funds 
school districts. 

c. The Article VII, Section l claim challenging the statutory cap 
on open-enrollment charters 

At the present time. the SBOE may not grant more than 215 charters for an open­
enrollment charter school. TEX. EDUC. Couc: § 12.IOl(b). 

The Texas Legislature did not act arbitrarily in limiting the number of charter schools to 
215, in gradually increasing that limit over the next few years to 305. or in choosing to 
fund charter schools differently from traditional public school districts. 

8. Declaratory relief 

I. Adequacy claims (ISD Plaintiffs) 

The ISO Plaintiffs have shown that the cost of meeting the constitutional mandate of 
adequacy (the •·general diffusion of knowledge") exceeds the maximum amount of 
funding that is available to them at the $1.04 M&O tax rate (the highest rate accessible 
without a TRE). Accordingly, this Courl declares the State's school finance system fails 
to satisfy the Article YI I, Section I adequacy requirement as to the ISD Plaintiffs 
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districts. The ISD Plaintiffs also have shown that the cost of meeting the constitutional 
mandate of adequacy exceeds the amount of funding that is or would be available to them 
al the maximum $1.17 M&O tax rate. Accordingly. this Court declares the State' s school 
finance system fails to satisfy the Article VII. Section I adequacy requirement as to the 
ISD Plaintiffs' districts. 

All performance measures considered at trial. including STAAR tests. EOC exams. 
SA Ts, the ACTs. performance gaps. graduation rates, and dropout rates among others. 
demonstrated that Texas public schools are not accomplishing a general diffusion of 
knowledge due to inadequate funding. Accordingly, this Court declares that the school 
finance system is constitutionally inadequate. 

Because the ISD Plaintiffs collectively have also established a systemic/statewide 
··adequacy'· violation. this Court declares that the Texas school finance system is 
presently in violation of Article VII. Section I of the Texas Constitution. Stated another 
way, this Court finds that the Legislature violated the "arbitrary .. standard described in 
WOC II by "defin(ing] the goals for accomplishing the constitutionally required general 
difTusion of knowledge:· and then providing ··insufficient means for achieving those 
goals." WOC Ii. 176 S. W .3d at 785. The current structure of the school finance system 
is such that districts cannot generate sufficient revenues to fund and provide an adequate 
education. 

The Edgewood ISD Plaintiffs. the TTSFC Plaintiffs. and the Fort Bend ISD Plaintiffs 
have further shown that economically disadvantaged students and ELL students are not 
achieving a general diffusion of knowledge and that the cost of providing a general 
diffusion of knowledge to these students exceeds the amount of funding made available 
for their education under the current school finance system. The Court concludes the 
funding for economically disadvantaged and ELL students is inadequate and arbitrary. 
Accordingly, this Court declares that the current public school finance system is 
inadequate for the provision of a general diffusion of knowledge for economically 
disadvantaged and ELL students under Article VII, Section I of the Texas Constitution. 

The ISO Plaintiffs have further shown that the current facilities funding is 
constitutionally inadequate to suitably provide sufficient support for districts to maintain. 
build. and renovate the classrooms necessary for an ade4uate education. This 
constitutional infirmity exacerbates the problems resulting from inadequate M&O 
funding because many districts are forced to use those scarce funds to make up for 
unfunded facilities needs. Accordingly, this Court declares that considered separately 
and as part of the total school finance system, facilities funding is arbitrary and 
inadequate in providing Texas school children with the constitutional mandate of 
adequacy. 

The ISD Plaintiffs have shown that the M&O and l&S funding available under the school 
finance system as a whole is insufficient to achieve a general diffusion of knowledge. 
Accordingly, this Court declares that the school finance system is arbitrary and 
inadequate in violation of Article VI I. Section I of the Texas Constitution 
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2. State property tax claims (ISO Plaintiffs) 

The ISD Plaintiffs have lost meaningful discretion to set their M&O tax rates. as their 
current rates effectively serve as a floor (because they cannot lowt:r taxes without further 
compromising their ability to meet state standards and requirements) and a ceiling 
(because they are either legally or practically unable to raise rates further). Further. to the 
extent any of the ISD Plaintiff districts could raise their M&O tax rate to the statutory 
maximum rate of $1.17 (and have not already done so). the districts would still remain 
unable to meaningfully use local tax dollars for local enrichment beyond the level 
required for a constitutionally adequate education. in violation of the prohibition on state 
ad valorem taxes. Thus. this Court declares that the ISO Plaintiffs havt: established an 
Article V 111. Section 1-c violation as to their districts. 

Because the ISD Plaintiffs collectively have also established a systemic violation. this 
Court declares that the Texas school finance system is presently in violation of Article 
V Ill, Section 1-e of the Texas Constitution. 

3. Suitability claims (ISO Plaintiffs) 

The ISO Plaintiffs have shown that the State has made no effort to determine the costs of 
meeting its own standards or of bridging the performance gaps. The ISD Plaintiffs have 
further shown that the costs of providing a general diffusion of knowledge exceed the 
funding provided through the current system. and that multiple defects in the current 
design of the school finance system - including inadequately funded weights for 
economically disadvantaged and ELL students - cumulatively prevent districts from 
generating sufficient resources to accomplish a general diffusion of knowledge for all 
students. and particularly with respect to the State' s economically disadvantaged and 
ELL students. Accordingly, this Court declares that the Texas school finance system 
violates the ··make suitable provision .. clause in Article VIL Section I of the Texas 
Constitution because the system is not ·•structured. operated, and funded so that it can 
accomplish ics purpose [of providing a general diffusion of knowledge] for all Texas 
children ... WOC II, 176 S.W.3d at 753. 

The Edgewood ISD Plaintiffs have further shown that the costs of providing a general 
diffusion of knowledge to economically disadvantaged and ELL students exceed the 
funding provided through the current system. due to the arbitrarily designed and 
insufficient weights for those students. This defect coupled with the arbitrarily designed 
and insufficient Foundation School Program funding made available to districts like the 
Edgewood ISD Plaintiffs cumulatively prevent those districts from generating sufficient 
resources to accomplish a general diffusion of knowledge for the State's economically 
disadvantaged and ELL students. Because a majority of Texas schoolchildren are 
economically disadvantaged, this defect strikes the core of the school finance system. 
Accordingly, this Coun declares that the Texas school linance system violates the "make 
suitable provision"' clause in Article VII. Section I of the Texas Constitution because the 
system is not "'structured. operated. and funded so that it can accomplish its purpose [of 
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providing a general diffusion of knowledge) for [economically disadvantaged and ELL] 
children ... woe ll, 176 S.W.3d at 753. 

This Court declares that the State's school finance syslem fails to satisfy the .. make 
suitable provision" requirement because Texas school children. particularly the 
economically disadvantaged and English language learners. are denied access to that 
education needed to participate fully in the social. economic, and educational 
opportunities available in Texas. Moreover. the failure of the Texas school finance 
system to fully pay the costs of a constitutionally adequate education. whether at the 
maximum tax rate available without a TRE, $1.04. or at the maximum tax rate with voter 
approval. $1.17, means that the structure, operation, and funding make it impossible for 
Texas public schools to accomplish a general diffusion of knowledge. 

The TITSC Plaintiffs. Edgewood ISO Plaintiffs. and the Fort Bend ISO Plaintiffs. have 
shown that the Texas school finance system is structured. operated, and funded so that it 
cannot accomplish financial equity. Property wealthy districts are able to access 
substantially more funding at all levels of the system. Further. the use of two separate 
funding mechanisms for M&O. formula funding and target revenue. makes it impossible 
for the finance system to be equalized to accomplish financial efficiency. This Court 
declares that the Texas school finance system fails to satisfy the .. make suitable 
provision .. requirement because it is structured. operated, and funded so that it is 
impossible to achieve a general diffusion of knowledge in a financially efficient manner. 

4. Financial efficiency claims (ITSFC Plaintiffs, Edgewood ISO 
Plaintiffs, and Fort Bend ISO Plaintiffs) 

The TTSFC Plaintiffs. Edgewood ISD Plaintiffs, and Fort Bend ISO Plaintiffs have 
shown that. in the current system, there is not a direct and close correlation between a 
district" s tax effort and the educational resources available to it, as required under Article 
VII, Section I, and. as a result. there are large gaps in funding levels and tax effort 
between low property wealth and high property wealth districts. Plaintiffs have shown 
that these gaps disadvantage the students in their districts in acquiring a genernl diffusion 
of knowledge and are incompatible with a system that requires that ''children who live in 
poor districts and children who live in rich districts ... be afforded a substantially equal 
opportunity to have access to educational funds: · woe II. 176 S.W.3d at 753. Instead. 
the system arbitrarily funds districts at different levels below the constitutionally required 
level of a general diffusion of knowledge. Plaintiffs have further shown that the school 
finance system violates the "efficiency'· provisions of Article VII , Section I of the Texas 
Constitution in that a) it fails to provide substantially equal access to M&O and l&S tax 
revenues necessary to provide a general diffusion of knowledge at similar tax effort. and 
b) it permits an amount of unequal local supplementation in the system that is so great as 
to destroy the efficiency of the system. Plaintiffs have also shown that insofar as the 
State Defendants continue to rely on disparate property values and accompanying 
property taxes to fund public schools, equalization provisions such as equalized wealth 
levels. guaranteed yields. recapture. and caps on maximum tax rates. remain essential for 
a financially efficient and equitable public school system under Article YI I. Section I of 
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the Texas Constitution. The State's failure to make facilities funding a statutorily 
permanent part of the Texas school finance system and failure to update the equalized 
wealth level/guaranteed yield (coupled with the lack of recapture) mean that low property 
wealth and high property wealth districts have vastly different access to facilities funding 
contributing to the inefficiency of the system as a whole. 

This Court declares that the school finance system violates the ··efficiency" provisions of 
Artide VII. Section I of the Texas Constitution in that it fails to provide substantially 
equal access to revenues necessary to provide a general diffusion of knowledge at similar 
tax effort. and instead arbitrarily funds districts at different levels below the 
constitutionally required level of a general diffusion of knowledge. 

Because the TTSFC Plaintiffs, the Edgewood ISO Plaintiffs. and Fort Bend ISO Plaintiffs 
collectively have established a systemic/statewide violation. this Court declares that the 
Texas school finance system is presently in violation of Article VII. Section I of the 
Texas Constitution with respect to both maintenance and operations funding and facilities 
funding, separately and as complementary aspects of the school finance system. 

5. Taxpayer equity claim (TTSFC Plaintiffs) 

Because (I) the TTSFC Plaintiffs have not complained of nor shown any impermissible 
variation in the rate of assessment of M&O taxes or l&S taxes on similar property values 
within a single school district: and (2) differences in benefits received from otherwise 
equitable and uniform property tax assessments does not render the system unequal or not 
uniform. the ITSFC Plaintiffs have failed to demonstrate that the current school finance 
system violates Article VIII. Section I (a) of the Texas Constitution. 

The Court hereby denies the TTSFC Plaintiffs· claim for declaratory judgment that the 
school finance system imposes a tax that is unequal and not uniform in violation of 
Article VIII. Section l(a) of the Texas Constitution. 

6. Qualitative efficiency claim (Intervenors) 

The lntervenors' request for declaratory judgment that the school finance system violates 
the ""qualitative efficiency·· clause of art. VII. § 1 of the Texas Constitution fails because 
the lntervenors have not established that the Legislature acted arbitrarily with respect to 
funding charter schools, the regulation of teacher compensation. hiring. firing and 
certification. the school financial reporting requirements. or the statutory cap on charter 
schools. (See supra Parts 1.F.3 - l.F.8 (FOF 1463. et seq.).) 

The Court denies the lntervenors· request for declaratory judgment that these measures 
violate the qualitative eflicicncy requirement of the Education Clause. 
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7. Charter School Plaintiffs' claims 

Because the school finance system for independent school districts under the statutory 
formulas is constitutionally inadequate and because charter schools are financed based on 
state averages of school district M&O funding levels. this Court declares that funding for 
open-enrollment charter schools also is inadequate. 

The Charter School Plaintiffs have not proved a violation of Article I. Section 3, because 
the Legislature had a rational basis for limiting the number of charter schools and funding 
them differently from traditional public school districts. 

In addition. neither the cap on the number of charter schools nor the alternative funding 
method for charter schools renders the school finance system inefficient or 
unconstitutional under Article VIL Section I. 

Accordingly. the Court denies the Charter School Plaintiffs· request for declaratory 
judgment that the school finance system violates the efficiency provisions of Article VI I. 
Section I of the Texas Constitution by failing to provide separate facilities funding to 
charter schools. 

The Court denies the Charter School Plaintiffs' request for declaratory judgment that the 
school finance system violates the equal protection provisions of Article I. Section 3 of 
the Texas Constitution. 

The Court denies the Charter School Plaintiffs' request for declaratory judgment that the 
limitation on the number of open-enrollment charter schools violates Article VII. Section 
I of the Texas Constitution. 

C. Other relief 

1. Injunctive relief 

In addition to the declaratory relief described above. this Court hereby enjoins the State 
Defendants from giving any force and effect tu the sections of the EducatiQn Code 
relating to the financing of public school education (Chapters 41 and 42 and Section 
12.106 of the Education Code) and from distributing any money under the current Texas 
school financing system until the constitutional violations are remedied. The effect of 
this injunction shall be stayed until July I, 2015 in order to give the Legislature a 
reasonable opportunity to cure the constitutional deficiencies in the finance system before 
the foregoing prohibitions take effect. 

This injunction shall in no way be construed as enjoining the State Defendants. their 
agents. successors, employees. attorneys. and persons acting in concen with them or 
under their direction. from enforcing or otherwise implementing any other provisions of 
the Education Code. 
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COL 97. This injunction shall not bar suits for collection of delinquent taxes. penalties. and 
interest. 

COL 98. This injunction does not impair any lawful obligation created by the issuance or 
execution of any lawful agreement or evidence of indebtedness before July I, 2015. that 
matures after that date and that is payable from the levy and collection of ad valorern 
taxes. and a school district may. before. on, and after July I, 2015, levy, assess. and 
collect ad valorem taxes. at the full rate and in the full amount authorized by law 
necessary to pay such obligations when due and payable. A school district that, before 
July I, 20 I 5. issues bonds, notes. public securities. or other evidences of indebtedness 
under Chapter 45 of Education Code. or other applicable law, or enters into a lease­
purchase agreement under Subchapter A, Chapter 271 of the I .ocal Government Code. 
may continue. before. on. and after July I, 2015. to receive state assistance with respect 
to such payments to the same extent that the district would have been entitled to receive 
such assistance under Chapter 42 or 46 of the Education Code. notwithstanding this 
injunction. 

COL 99. This injunction does not limit, modify. or eliminate the authority of a school district to 
issue or execute bonds. notes. public securities. or other evidences of indehtedness under 
Chapter 45 of the Education Code. or other applicable law. before, on. or atler July I. 
2015. or to levy. assess. and collect. before. on. or after July I. 2015. ad valorem taxes at 
the full rate and in the full amount authorized by Section 45.002 of the Education Code or 
other applicable law, necessary to pay such bonds, notes. public securities. or other 
evidences of indebtedness when due and payable. 

COL I 00. This injunction does not limit, modify, or eliminate the authority of the commissioner of 
education, before. on. or after July I, 2015, to grant assistance to a school district under 
Chapter 42 or 46 of the Education Code, in connection with bonds. notes. public 
securities. lease-purchase agreements, or evidences of indebtedness. including those 
described by Subchapter A, Chapter 271 of the Local Government Code. 

2. Attorneys' fees85 

a. TTSFC Plaintiffs 

COL 101. Under Section 37.009 of the Texas Civil Practice and Remedies Code. the TTSFC 
Plaintiffs shall recover from the State Defendants attorneys' fees in the sum of 
$1,888, 705.91, an amount that this Court finds to be both reasonable and necessary and 
equitable and just. 

COL I 02. The sum awarded to the TTSFC Plaintiffs shall bear post-judgment interest at the rate of 
five percent (5%), compounded annually, from the date the judgment is signed until the 
judgment is paid in full. 

85 The Court's rulings on State Defendants· objections to the ISO Plaintiffs' attorneys' fees are addressed 
in the Final Judgment. The amounts stated in these conclusions of law reflect the Court's rulings. 
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COL I 03. The TTSFC Plaintiffs shall recover from the State Defendants appellate attorneys' fees in 
the following amounts that the Court also finds to be reasonable and necessary and 
equitable and just: 

a. $325,000 if the State Defendants seek and obtain direct review in the Texas 
Supreme Court, with post-judgment interest to accrue on said amount at the rate 
of five percent (5%), compounded annually, from the date the direct appeal is 
perfected in the Texas Supreme Court, with all such post-judgment interest to run 
until the judgment against the State Defendants is paid in full; or 

b. (I) $325,000 if the State Defendants perfect an appeal from this Final Judgment to 
the Court of Appeals. with post-judgment interest to accrue on said amount at the 
rate of five percent (5%). compounded annually. from the date of the notice of 
appeal in the Court of Appeals; plus (2) $100,000 if the State Defendants seek 
review in the Texas Supreme Court, with post-judgment interest to accrue on said 
amount at the rate of five percent (5%). compounded annually. from the date a 
petition for review is filed with the Supreme Court of Texas; with all such post­
judgment interest to run until the judgment against the State Defendants is paid in 
full. 

COL I 04. If, following an appeal, the TTSFC Plaintiffs do not prevail on one or more of their 
claims, the Court finds that this award of attorneys· fees would still be equitable and just 
under Section 3 7 .009 of the Texas Civil Practice and Remedies Co<le. because they have 
made significant contributions to the public debate on school finance law through this 
lawsuit. See Scottsdale in:>. v. Travis. 68 S.W.3d 72, 77 (Tex. App.-Dallas 2001. pet. 
denied) ('·Under the [UDJA], attorney's fees may be awarded to the non-prevailing 
party:"). 

b. Calhoun County ISO Plaintiffs 

COL I OS . Under Section 37.009 of the Texas Civil Practice and Remedies Code. the Calhoun 
County ISO Plaintiffs shall recover from the State Defendants attorneys· fees in the sum 
of $2.609.642.57. an amount that this Court finds to be both reasonable and necessary 
and equitable and just. 

COL I 06. The sum awarded to the Calhoun County ISD Plaintiffs shall bear post-judgment interest 
at the rate of five percent (5%). compounded annually, from the date the judgment is 
signed until the judgment is paid in full. 

COL I 07. The Calhoun County ISO Plaintiffs shall recover from the State Defendants appellate 
attorneys' fees in the following amounts that the Court also finds to be reasonable and 
necessary and equitable and just: 

a. $500.000 if the State Defendants seek and obtain direct review in the Texas 
Supreme Court. with post-judgment interest to accrue on said amount at the rate 
of five percent (5%), compounded annually, from the date the direct appeal is 

361 

Appendix 2 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 380 of 383



589

perfected in the Texas Supreme Court. with all such post-judgment interest to run 
until the judgment against the State Defendants is paid in full ; or 

b. (I ) $400.000 if the State Defendants perfect an appea I from this Final Judgment to 
the Court of Appeals. with post-judgment interest to accrue on said amount at the 
rate of five percent (5%). compounded annually. from the date of the notice of 
appeal in the Court of Appeals: plus (2) $325,000 if the State Defendants seek 
review in the Texas Supreme Court, with post-judgment interest to accrue on said 
amount at the rate of five percent (5%). compounded annually, from the date a 
petition for review is filed with the Supreme Court of Texas: with all such post­
judgment interest to run until the judgment against the State Defendants is paid in 
full. 

COL I 08. If. following an appeal. the Calhoun County ISO Plaintiffs do not prevail on one or both 
of their claims. the Court finds that this award of attorneys· fees would still be equitable 
and just under Section 37.009 of the Texas Civil Practice and Remedies Code, because 
they have made significant contributions to the public debate on school finance law 
through this lawsuit. See Scottsdale Ins .. 68 S.W.3d at 77 ( .. Under the LUDJAJ. 
attorney·s fees may be awarded to the non-prevailing party ... ) 

c. Fort Bend ISO Plaintiffs 

COL 109. Under Section 37.009 of the Texas Civil Practice and Remedies Code, the Fort Bend ISO 
Plaintiffs shall recover from the State Defendants attorneys· fees in the sum of 
$1 ,733,676.75 , an amount that this Court finds to be both reasonable and necessary and 
equitable and just. 

COL 110. The sum awarded to the Fort Bend ISO Plaintiffs shall bear post-judgment interest at the 
rate of five percent (5%). compounded annually. from the date the judgment is signed 
until the judgment is paid in full. 

COL 111 . The Fort Bend ISD Plaintiffs shall recover from the State Defendants appellate attorneys· 
fees in the following amounts that the Court also finds to be reasonable and necessary 
and equitable and just: 

a. $400.000 if the State Defendants seek and obtain direct review m the Texas 
Supreme Court. with post-judgment interest to accrue on said amount at the rate 
of five percent (5%), compounded annually. from the date the direct appeal is 
perfected in the Texas Supreme Court, with all such post-judgment interest to run 
until the judgment against the State Defendants is paid in full; or 

b. (I) $300,000 if the State Defendants perfect an appeal from this Final Judgment to 
the Court of Appeals, with post-judgment interest to accrue on said amount at the 
rate of five percent (5%). compounded annually, from the date of the notice of 
appeal in the Court of Appeals; plus (2) $250.000 if the State Defendants seek 
review in the Texas Supreme Court, with post-judgment interest to accrue on said 
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amount at the rate of five percent (5%), compounded annually. from the date a 
petition for review is filed with the Supreme Court of Texas; with all such post­
judgment interest to run until the judgment against the State Defendants is paid in 
full. 

COL 112. If. following an appeal, the Fort Bend ISD Plaintiffs do not prevail on one or more of 
their claims. the Court finds that this award of attorneys· fees would still be equitable and 
just under Section 37.009 of the Texas Civil Practice and Remedies Code. because they 
have made significant contributions to the public debate on school finance law through 
this lawsuit. See Scottsdale Ins .. 68 S.W.3d at 77 (''Under the [UDJA}. attorney's ft:es 
may be awarded to the non-prevailing party ... ) 

d. Edgewood ISO Plaintiffs 

COL I 13. LJ nder Section 3 7 .009 of the Texas Ci vi I Practice and Remedies Code. the Edgewood 
ISD Plaintiffs shall recover from the State Defendants attorneys ' fees in the sum of 
$2, 194.027.92, an amount that this Court finds to be both reasonable and necessary and 
equitable and just. 

COL 114. The sum awarded to the Edgewood ISD Plaintiffs shall bear post-judgment interest at the 
rate of five percent (5%), compounded annually. from the date the judgment is signed 
until the judgment is paid in full. 

COL I I 5. The Edgewood ISD Plaintiffs shall recover from the State Defendants appellate 
attorm:ys· fees in the following amounts that the Court also finds to be reasonable and 
necessary and equitable and just: 

a. $325,000 if the State Defendants seek and obtain direct review in the Texas 
Supreme Court. with post-judgment interest to accrue on said amount at the rate 
of five percent (5%), compounded annually. from the date the direct appeal is 
perfocted in the Texas Supreme Court, with all such post-judgment interest to run 
until tht: judgment against the State Defendants is paid in full; or 

b. (I) $325,000 if the State Defendants perfect an appeal from this Final Judgment to 
the Court of Appeals, with post-judgment interest to accrue on said amount at the 
rate of five percent (5%). compounded annually, from the date of the notice of 
appeal in the Court of Appeals; plus (2) $100,000 if the State Defendants seek 
review in the Texas Supreme Court, with post-judgment interest to accrue on said 
amount at the rate of five pen.:ent (5%). compounded annually, from the date a 
petition for review is filed with the Supreme Court of Texas; with all such post­
judgmcnt interest to run until the judgment against the State Defendants is paid in 
full. 

COL 116. If, following an appeal. the Edgewood ISO Plaintiffs do not prevail on one or more of 
their claims. the Court finds that this award of attorneys' fees would still be equitable and 
just under Section 37.009 of the Texas Civil Practice and Remedies Code. because they 
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have made significant contributions to the public debate on school finance law through 
this lawsuit. See Scottsdale Ins .. 68 S.W.3d at 77 ( .. Under the [UDJA]. attorney's fees 
may be awarded to the non-prt:vailing party .") 

e. The State Defendants, Intervenors, and Charter School 
Plaintiffs. 

COL 117. The Court finds that it is equitable and just to deny the attorneys ' fees requests of the 
State. the lntervenors, and the Charter School Plaintiffs because they were predominantly 
non-prevailing parties and, while they contributed to the public debate on school finance 
law through this lawsuit, those contributions were not so significant as to warrant an 
award of fees. 

3. Continuing jurisdiction 

COL 118. This Court will retain continuing jurisdiction over this matter until the Court has 
detennined that the State Defendants have fully and properly complied with its judgment 
and orders. City of San Antonio v. Singleton. 858 S. W .2d 411. 412 (Tex. 1993) ( .. A trial 
court generally retains jurisdiction to rt:view. open. vacate or modify a permanent 
injunction upon a showing of changed conditions ... ) 

All relief not granted herein is DENIED. 

SIGNED this ..t6.y of August, 2014. 

JO 
JU 
Travis County. Texas 
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§ 1. Support and maintenance of system of public free schools, TX CONST Art. 7, § 1

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Constitution of the State of Texas 1876 (Refs & Annos)

Article VII. Education
the Public Free Schools

Vernon's Ann.Texas Const. Art. 7, § 1

§ 1. Support and maintenance of system of public free schools

Currentness

Sec. 1. A general diffusion of knowledge being essential to the preservation of the liberties and rights of the people, it shall be
the duty of the Legislature of the State to establish and make suitable provision for the support and maintenance of an efficient
system of public free schools.
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The facts in this report are based on my own personal knowledge, professional 
experience, and 45 years in education research. I have been asked to provide my expert 
opinion based upon my experience and research in my field and my review of both 
relevant literature and the filings of the parties in this case. My report focuses on the 
efficiency of spending by Texas school districts. 

PROFESSIONAL QUALIFICATIONS 

I currently serve as the Paul and Jean Hanna Senior Fellow at the Hoover 
Institution of Stanford University. (Attached in Appendix A is a copy of my curriculum 
vitae). I hold courtesy appointments at Stanford University as Professor of Economics, 
as Professor of Education, and as Senior Fellow in the Stanford Institute of Economic 
Policy Research. I am also chairman of the Executive Committee for the Texas Schools 
Project at the University of Texas at Dallas, a research associate of the National Bureau 
of Economic Research, a member of the Koret Task Force on K-12 Education, and the 
area coordinator for the Economics of Education of the CESifo Research Network. 

I am a Distinguished Graduate of the United States Air Force Academy and 
completed my Ph.D. in economics at the Massachusetts Institute of Technology in 1968. 
I served in the U.S. Air Force from I 965-1974. 

I have served on a number of governmental boards and committees that deal with 
education research, evaluation, and policy. I am currently a Commissioner on the 
Congressionally-mandated Equity and Excellence Commission of the U.S. Department of 
Education. I was appointed by President George W. Bush to serve as a member of the 
Board of Directors of the National Board for Education Sciences and served on the Board 
from 2004-10 and as its chair from 2008-10. I was a member of the Congressionally 
mandated Independent Review Panel for the National Assessment of Title I. I have also 
been chair of the peer review committee of the U.S. Department of Education to evaluate . 
state proposals to use growth modeling under No Child Left Behind. I was a member of 
the Governors Advisory Committee for Educational Excellence in California and a 
member of the Governor's Commission on a College Ready Texas in the State of Texas. 

I previously held academic appointments at the University of Rochester, Yale 
University, and the U.S. Air Force Academy. 

My government service includes being Deputy Director of the Congressional Budget 
Office, Senior Staff Economist at the Council of Economic Advisers, and Senior 
Economist at the Cost of Living Council. 

I am a leading expert on educational policy, specializing in the economics and finance 
of schools. My on-going research spans a number of the most important areas of 
education policy including the impacts of high stakes accountability and of class size 
reduction and the importance of teacher quality. I have also worked on efficiency and 
resource usage and how these relate directly to policy concerns about school policy and 
the concepts of adequacy and equity. My analyses of growth and the economic impact of 
school outcomes provide an economic rationale for improving school quality and for 
promoting more efficient use of school resources. 
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My books include Schoolhouses, Courthouses, and Statehouses: Solving the Funding­
Achievement Puzzle in America 's Public Schools (2009); The Handbook of the 
Economics of Education (four volumes: 2006-2011 ); Courting Failure: How School 
Finance Lawsuits Exploit Judges ' Good Intentions and Harm Our Children (2006); The 
Economics of Schooling and School Quality (2003); Improving America's Schools 
(1996); Making Schools Work (1994); Educational Performance of the Poor (1992); 
Education and Race ( 1972); Assessing Policies for Retirement Income (1997); Modern 
Political Economy (1995); Improving Information for Social Policy Decisions (1991 ); 
and Statistical Methods for Social Scientists (1977). I have published approximately 200 
scholarly articles related to education policy and finance. 

I serve as an editor or member of the Editorial Board for a number of scholarly 
journals and publications including Associate Editor, Journal of Human Capital; the 
Editorial Board, Education Finance and Policy,· Co-editor, Education Policy Series, 
International Academy of Education/International Institute for Educational Planning, 
UNESCO; Editorial Board, Education Next; Editorial Board, Economics of Education 
Review; and Advisory Editor, Social Science Research. 

I have frequently testified on a variety of policy issues before state legislatures and 
the U.S. Congress. I have been an expert witness on matters of education policy and 
finance in over 20 court cases. 

I am a member of the International Academy of Education, a fellow of the National 
Academy of Education, a fellow of the American Educational Research Association, and 
a fellow of the Society of Labor Economists. I was awarded the Fordham Prize for 
Distinguished Scholarship in 2004. I am a past president of the Association for Public 
Policy Analysis and Management and previously served as a member of the Board of 
Directors of the American Education Finance Association. 

CONCLUSIONS AND BASIS OF OPINION 

The issue of efficiency in school operations is central to all of the school finance 
court cases since the original California case of Serrano v. Priest. In simplest tenns, if 
resources are not used to achieve the maximum possible student outcomes, it is not 
possible to describe the student outcomes that will result from added funding. Nor is it 
possible to describe how much spending is needed to achieve any desired level of 
performance. This is exactly the problem when there is inefficiency in spending because 
the use of resources determines exactly what outcomes are achieved and inefficiency 
implies that added funds will not yield the maximum results. 

There has been a long history of analysis that indicates no consistent relationship 
between resources and achievement. After over four decades of investigation by me and 
numerous other researchers, it is clear to all that how money is spent is much more 
important that how much is spent. In simplest terms, efficient use of funds is key. 

The courts around the nation have been plagued with this problem. When there are 
challenges to the operations of the school system, the court has historically felt restricted 
to considering just funding decisions, but this has not proved very successful. 
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These efficiency issues have motivated extensive analyses, and the scientific 
community is overwhelmingly in agreement about the fundamental facts of inefficiency -
even if there is less agreement on how to deal with the problems. It has also motivated a 
variety of analyses of court interventions. 

Resources and Outcomes - U.S. 
The national picture is easily summarized in charts 1-5. Nationally, resources have 

improved dramatically for U.S. schools over the period 1960-2009. The improvement 
has come in precisely the categories generally called for in policy discussions - smaller 
classes, better educated and more experienced teachers, and additional funds for schools. 
But national performance on the National Assessment of Educational Progress (NAEP), 
often called the Nation's Report Card, has not significantly improved (charts 2 and 3). 

This national picture is found in the research literature. The hundreds of estimates on 
the impact of added resources that are available do not support the notion that increased 
resources will lead to consistent improvements.1 Chart 4 shows the estimates of the 
impact of resources on student outcomes for the best available studies (see Hanushek 
(2003)). The majority of estimates of the impact of teacher-pupil ratios, teacher 
education, and teacher experience give no strong reason to believe that there is any 
relationship with performance, i.e., is statistically insignificant. While each input should 
have a positive effect, the only input with any noticeable impact is teacher experience. 
Subsequent research has shown that this effect is all explained by the improvements in 
effectiveness that the average teacher sees in the first one or two years of teaching 
(Rivkin, Hanushek, and Kain (2005)). 

Some attention has been given to the evidence on class size found in the Tennessee 
ST AR experiment. 2 The ST AR experiment was not a very good experiment (Hanushek 
(1999b)). However, even ignoring the serious scientific problems, the results do not 
support added resources for class size reduction. Chart 5 summarizes the results from 
that experiment. Students placed in small classes (13-17 students) did better than those in 
large classes (21-25 students) at the end of kindergarten, and this differential is 
maintained through grade 3, the end of the experiment. But the differential remains the 
same even though more resources were provided across all of the grades (Hanushek 
( l 999b) ). In other words, at best the ST AR experiment shows an impact of large 
reductions in class size during kindergarten but not during later grades. The other 
analysis of class size offers little reason to believe that class size reduction has a 
significant impact on student outcomes (Hanushek (1999a)). 

Resources and Outcomes - Texas 
It is possible to compare the performance of districts in Texas to the national 

picture. The Texas Education Agency maintains and produces data on district 
performance along with measures of student demographics and school resources.3 The 

1 See Hanushek ( 1981 ), Hanushek ( 1986), Hanushek ( I 997), Hanushek (2003). 
2 Word et al. (1990) 
3 These may be found through Snapshot School District Profiles: see 
http ://ritter .tea.state. tx . us/perfreport/snapshot/i ndex .htm I. 
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following analysis uses data for the 20 I 0-11 school year for all of the independent school 
districts in Texas. 

Chart 6 simply arrays the% passing all TAKS tests taken against the per pupil 
spending in districts. This restricts the districts to those with 5,000 or more students 
simply to see the range of districts. (Each circle represents one district, and the size of 
each circle represents the number of students in the district). Clearly there is a negative 
tilt indicating that the districts spending the most are also getting the lowest achievement. 

This chart may be misleading, however, because extra funds are provided to those 
students judged as needing extra help - disadvantaged students, special education, etc. 
All subsequent state charts adjust for characteristics of the students and the school 
districts. In particular, a regression model was estimated where TAKS performance was 
regressed on % black students, % Hispanic students, % economically disadvantaged, % 
Limited English Proficient (LEP), % special education, % bilingual/ESL education, 
number of students in the district, number of students squared, and per pupil spending. 
Through these regression estimates, it is possible to adjust the estimated effect of 
spending to allow for demographic influences or district influences that might bias the 
estimates of spending. 

Chart 7 provides the basic results. After allowing for the district factors in the 
preceding paragraph, it is possible to plot the relationship between per pupil spending and 
student performance on TAKS. The line shows the best estimate of the relationship - and 
it is slightly negatively sloped. In other words, districts spending more tend to get poorer 
results. 

The real story is the cloud of districts with no relationship between spending and 
student outcomes - exactly the picture from the national analyses. Note that around the 
center, districts that are spending the same can be more than 40 percent different in terms 
of student pass rates. 

There are a few very high spending districts. But, these high spending districts do 
not have undue influence. Looking at just districts spending less than $15,000 per pupil, 
Chart 8 shows absolutely no relationship between spending and performance. 

Looking just at small districts with 2,000 or fewer students does not change the 
picture (Chart 9). Neither does looking just at districts with more than 2,000 students 
alter this lack of relationship (Chart 10). 

Chart 11 shows that looking just at the TAKS performance of economically 
disadvantaged students leaves the conclusion unchanged. In other words, the spending 
result does not seem to come from providing extra programs just for poor children. 

Chart 12 shows that the same pattern is found with graduation rates. Districts that 
spend more do not see higher graduation rates after adjusting for student demographics 
and district size. 

An alternative way to consider resources - and one that fits with state policies - is 
to look at the independent effects of teacher salaries and of pupil-teacher ratios. Chart 13 
shows the impact of differences in teacher salaries on T AKS performance after allowing 
for student demographics and district size and for pupil-teacher ratios. There is a slight 
positive relationship, but the magnitude of impact is trivial. A $10,000 increase in 
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average teacher salaries for a district would be associated with less than a 0.3 percentage 
point improvement in the T AKS passing rate. (The average state salary is $44,306 with a 
standard deviation of $4,036). In other words more than a two standard deviation in 
salaries yields an extraordinarily small increase in TAKS performance. (The TAKS 
passing rate is 75% with a standard deviations of 9.6%). 

The analysis of pupil-teacher ratios (Chart 14) shows an identical picture - no 
influence of pupil-teacher ratios. The wildly different performance of districts is not 
explained by differences in staffing. 

The large inefficiency among schools has been the subject of direct investigations 
by the Comptroller's office (Combs (2010)). Her investigation found that Texas laws and 
regulations worked to induce inefficient operations. Some districts were spending much 
more than others to achieve the same outcomes. 

Court Ordered Funding 
A number of courts have, nevertheless, ordered significant increases in spending 

in an attempt to obtain improved student outcomes.4 Perhaps the most noteworthy 
example is that of New Jersey where the courts have been continuously involved in 
funding decisions since the early 1970s! 

In recent years the courts were particularly aggressive in calling for rapid 
spending increases that lifted New Jersey spending sharply faster than that of other states 
(Chart 16). The spending order was unique in that the courts identified 31 districts 
(called "Abbott Districts" after the court case of Abbott v. Burke) and permitted these 
districts to spend almost unlimited amounts. 

If money was the driver of outcomes (and inefficient use of resources was not an 
issue), one would expect the dramatic increases in resources to push New Jersey students 
ahead of those elsewhere in the nation where fewer resources were available. Charts 17-
22 provide a comparison of the growth in student performance in New Jersey and the 
U.S . for the period 1992-2009. For the most part, there is no relative performance 
difference after the courts infused extra funds into New Jersey schools. This analysis 
yields the same conclusions when the data on performance are extended to 2011 . 

Hanushek and Lindseth (2009) provide a similar analysis to other states where the 
courts have been aggressive about increased spending- Wyoming, Kentucky, and 
Massachusetts. In none of these does the extra funding appear to have paid off in 
enhanced school achievement. While Massachusetts has improved, most analyses 
attribute this to their rigorous accountability system, the use of local decision making, 
and the focus on eliminating achievement gaps. 

Teacher Effectiveness 
While the research into student performance has shown that the common 

measures of school quality - spending, pupil-teacher ratios, teacher salaries - are not 
systematically related to student outcomes, it also shows that differences in teacher 

4 The history of court involvement in school finance is found in Hanushek and Lindseth (2009). This 
section relies on the analysis in that book along with extension of it. 
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effectiveness are extremely important. The measure of teacher quality used here is 
"value-added" or the addition to learning of a teacher. There has been considerable 
research on the estimation and interpretation of value-added measures (Hanushek and 
Rivkin (2012)). The consistent estimates provide a way to looking at the economic 
implications of differences in teacher effectiveness. 

Chart 24 shows estimates of the impact on future incomes of students from having 
teachers at different quality levels (Hanushek (2011)). Each of the rays indicates a 
teacher at a different percentile in the quality ranking (e.g., the 251h percentile or the 90th 
percentile). The estimates give the present value of future income increases when 
compared to an average teacher. They aggregate across all of the students in a classroom, 
explaining why they get larger as the class size goes up. 

Compared to an average teacher, a 901
h percentile teacher adds $500,000 in 

income each year she teaches. But there are symmetric losses for a l 01
h percentile 

teacher.5 

An alternative way to see the importance of teacher quality is to estimate the 
impact of the lowest quality teachers on student outcomes. This analysis is motivated by 
the importance of U.S. students being able to compete internationally. Right now the 
U.S. does not do well in terms of international levels ofperformance.6 

If we consider the impact of the least effective teachers, we can see the possibilities 
for improvement. By replacing the bottom 5-8 percent of teachers with average teachers 
(Chart 25), the U.S. could move to the level of Canada, and possibly Finland, on the 
international tests. 

Such a move would have dramatic impacts on the U.S. economy according to past 
estimates (Hanushek and Woessrnann (2011)). The added growth over the next 80 years 
would have a present value 5-8 times our current GDP. These gains would obviously 
have dramatic implications for future economic well-being. 

Interpretation 
The results of the analysis for both the U.S. and Texas indicate that there is an 

enormous amount of inefficiency in the operations of our public schools. By law, 
regulation, and custom we do not pay sufficient attention to teacher effectiveness and to 
using resources efficiently. We do not adjust salaries to reward excellence but instead 
give the same salary to different teachers that differ dramatically in effectiveness. When 
there are reductions in the number of teachers, the reductions are seldom done based on 
the effectiveness of the teachers but instead use seniority rules.7 We also make policy 
related to things that are expensive but that have minimal impact on student outcomes 
such as class size reduction and regulations on class sizes. 

5 These estimates are very similar to other estimates by Chetty, Friedman, and Rockoff (2011 ). 6 To compare U.S. states to other countries, see Hanushek, Peterson, and Woessmann (2010) and Peterson, 
Woessmann, Hanushek, and Lastra-Anad6n (2011 ). Moreover, the growth of student achievement in the 
U.S. has been insufficient to close the gaps with other countries; Hanushek, Peterson, and Woessmann 
(2012). 
7 Hanushek and Rivkin (2012), Goldhaber, Gross, and Player (2011 ), Goldhaber and Theobald (2011 ), 
Boyd, Lankford, Loeb, and Wyckoff(201 I). 
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While charter schools have been shown to produce high achievement with lower 
spending than traditional schools, the expansion of charter schools has been thwarted in 
Texas.8 Thus, by prohibiting competition from efficient charter schools, the entire 
system suffers. 

The policies of the state toward teachers are particularly damaging to developing 
a productive and efficient system. When the State mandates teacher salary increases that 
are unrelated to performance, makes it difficult through labor laws to remove ineffective 
teachers, introduces certification requirements that are unrelated to classroom 
performance, or fails to develop a system that recognizes the forces of supply and 
demand, it effectively hurts the students by denying them the best education for the 
spending of districts. 

Moreover, the attempts by courts to make judgments on common measures of 
school and teacher quality have been very unsuccessful. The fact that the common 
measures are unrelated to student outcomes dooms such attempts. 

The success of our schools is vital to the state and to the nation. Therefore, we 
must remove the variety of Texas laws and regulations that prevent local districts from 
making decisions that would more efficiently use resources. Similarly we have to 
provide districts with incentives to improve student performance and to use resources 
more efficiently.9 

PUBLICATIONS, TESTIMONY, AND FEES 

The attached curriculum vitae li sts my scholarly publications. It also lists my 
prior testimony. In addition to the court testimony, I gave depositions in the case of 
Willston v. State of North Dakota in December 2005 and in the case of Consortium for 
Adequate School Funding v. The State of Georgia, et al. in April 2008. 

My hourly rate for analysis and testimony is $375 per hour. 

8 For Texas specific studies, see Hanushek, Kain, Rivkin, and Branch (2007) and Taylor et al. (20 ll). 
More generally, see CREDO (2009, (2010). 
9 See the discussion of approaches in Hanushek and Lindseth (2009). 

8 

Appendix 4 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 8 of 36



Report Sources 

Boyd, Donald, Hamilton Lankford, Susanna Loeb, and James Wyckoff. 2011. "Teacher 
Layoffs: An Empirical Illustration of Seniority versus Measures of Effectiveness." 
Education Finance and Policy 6, no. 3 (Summer): 439-454. 

Chetty, Raj, John N. Friedman, and Jonah E. Rockoff. 2011. "The Long-Term Impacts of 
Teachers: Teacher Value-Added and Student Outcomes in Adulthood." NBER 
WP17699. Cambridge, MA: National Bureau of Economic Research (December). 

Combs, Susan. 2010. Financial Allocation Study for Texas 2010. Austin, TX: Texas 
Comptroller of Public Accounts. 

CREDO. 2009. MuWple choice: Charter school performance in 16 states. Stanford, CA: 
Center for Research on Education Outcomes, Stanford University. 

---. 2010. Charter school performance in New York City. Stanford, CA: Center for 
Research on Education Outcomes, Stanford University. 

Goldhaber, Dan, Betheny Gross, and Daniel Player. 2011. "Teacher career paths, teacher 
quality, and persistence in the classroom: Are public schools keeping their best?" 
Journal of Policy Analysis and Management 30, no. I (Winter): 57-87. 

Goldhaber, Dan, and Roddy Theobald. 2011. "Managing The Teacher Workforce in 
Austere Times: The Implications of Teacher Layoffs." Center for Education Data 
and Research CEDR Working Paper 2010-07-2. Bothell, WA: University of 
Washington Bothell (March). 

Hanushek, Eric A. 1981. "Throwing money at schools." Journal of Policy Analysis and 
Management I, no. 1 (Fall): 19-41. 

Hanushek, Eric A. 1986. "The economics of schooling: Production and efficiency in 
public schools." Journal of Economic Literature 24, no. 3 (September): 1141-
1177. 

Hanushek, Eric A. 1997. "Assessing the effects of school resources on student 
performance: An update." Educational Evaluation and Policy Analysis 19, no. 2 
(Summer): 141-164. 

Hanushek, Eric A. l 999a. "The evidence on class size." In Earning and learning: How 
schools matter, edited by Susan E. Mayer and Paul E. Peterson. Washington, DC: 
Brookings Institution: 131-168. 

Hanushek, Eric A. l 999b. "Some findings from an independent investigation of the 
Tennessee STAR experiment and from other investigations of class size effects." 
Educational Evaluation and Policy Analysis 21, no. 2 (Summer): 143-163. 

Hanushek, Eric A. 2003. "The failure of input-based schooling policies." Economic 
Journal 113, no. 485 (February): F64-F98. 

Hanushek, Eric A. 201 l. "The economic value of higher teacher quality." Economics of 
Education Review 30, no. 3 (June): 466-479. 

Hanushek, Eric A., John F. Kain, Steven G. Rivkin, and Gregory F. Branch. 2007. 
"Charter school quality and parental decision making with school choice." 
Journal of Public Economics 91 , no. 5-6: 823-848. 

Hanushek, Eric A., and Alfred A. Lindseth. 2009. Schoolhouses, courthouses, and 
statehouses: Solving the funding-achievement puzzle in America's public schools. 
Princeton, NJ: Princeton University Press. 

9 

Appendix 4 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 9 of 36



Hanushek, Eric A., Paul E. Peterson, and Ludger Woessmann. 2010. U.S. math 
performance in global perspective: How well does each state do at producing 
high-achieving students? Cambridge, MA: Program on Education Policy and 
Governance, Harvard University. 

Hanushek, Eric A., Paul E. Peterson, and Ludger Woessmann. 2012. Achievement 
growth: International and U.S. state trends in student achievement. Cambridge, 
MA: Program on Education Policy and Governance, Harvard Kennedy School 
(July). 

Hanushek, Eric A., and Steven G. Rivkin. 2012. "The Distribution of Teacher Quality 
and Implications for Policy." Annual Review of Economics 4: 7.1-7.27. 

Hanushek, Eric A., and Ludger Woessmann. 2011. "How much do educational outcomes 
matter in OECD countries?" Economic Policy 26, no. 67: 427-491. 

Peterson, Paul E., Ludger Woessmann, Eric A. Hanushek, and Carlos X. Lastra-Anad6n. 
2011. Globally Challenged: Are U.S. students ready to compete?. PEPG Report. 
Cambridge, MA: Program on Education Policy and Governance (August). 

Rivkin, Steven G., Eric A. Hanushek, and John F. Kain. 2005. "Teachers, schools, and 
academic achievement." Econometrica 73, no. 2 (March): 417-458. 

Taylor, Lori L., Beverly L. Alford, Kayla B. Rollins, Danielle B. Brown, Jacqueline R. 
Stillisano, and Hersh C. Waxman. 2011. Evaluation of Texas Charter Schools: 
2009- 10. College Station, TX: State of Texas Education Research Center at 
Texas A&M University (July). 

Word, Elizabeth, John Johnston, Helen Pate Bain, B. De Wayne Fulton, Jayne Boyd 
Zaharies, Martha Nannette Lintz, Charles M. Achilles, John Folger, and Carolyn 
Breda. 1990. Student/teacher achievement ratio (STAR), Tennessee's K-3 class 
size study: Final summary report, 1985-1990. Nashville, TN: Tennessee State 
Department of Education. 

IO 

Appendix 4 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 10 of 36



Report Exhibits for 

THE TEXAS TAXPAYERS & STUDENT FAIRNESS COALITION, et al. 
vs. 

ROBERT scan, et al. 

Report for the Efficiency lnterveners 

Eric A. Hanushek 

July 2012 

Appendix 4 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 11 of 36



Public School Resources in the United 
States, 1960-2009 

1960 1980 2000 2009 
Pupil-teacher ratioa 25.8 18.7 16.0 15.3 

% teachers with 
master's degree or 23.5 49.6 56.8 n.a. 
more 

Median years teacher 
of experience 

11 12 14 n.a. 

Real expenditure per 
$2,560 $5,775 $8, 765 $10,591 student (2008-9 $'s) 

n.a. not available; Source: U.S. Department of Education, Digest of Education Statistics 
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1970 

• 

NAEP Scores, 17 year olds 1971-2008 

1980 1990 
year 

NAEP reading , 17-year-olds 

2000 2010 

--11•--- NAEP math, 17-year-olds 

Source: author calculations using data from http://nationsreportcard.gov/ 
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1970 1980 

NAEP ~cores, 17 year olds 1971-2008 
(relative to initial performance) 

1990 
year 

2000 2010 

reading scores compared to 1971 • math scores compared to 1973 

Source: author calculations using data from http://nationsreportcard.gov/ 
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Best Econometric Evidence for Real Resources 

60% +-----------1 
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• Teacher education 

a Teacher expenenoe 

Source: Hanushek, Eric A. 2003. "The fa ilure of input-based schooling policies." Economic Journal 113, no. 485 
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All Districts, 2011 ; Weighted by Students 
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Adjusted Effect of Spending on Graduation Rates 
All Districts, 2011; W eighted by Students 
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Adjusted Effect of Pupil-teacher Ratio on District TAKS 
All Districts, 2011 ; Weighted by Students 
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Court Ordered Spending 
New Jersey 

• New Jersey provides longest and clearest 
evidence about the ineffectiveness of judicial 
intervention on spending 

• New Jersey spending has increased 
dramatically compared to national spending 

• New Jersey performance has not significantly 
increased compared to national performance 
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Teacher Effectiveness 

• Research shows that teacher effectiveness is the 
most important aspect of schools 

• Economic value is seen from individual student 
outcomes and from impact on national growth 
- By class size 

- I nternationa I 
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2

  This supplement to my July 2012 report provides an updated analysis that 
includes district spending for 2011 and adjustments for cost differences across districts.
The 2011 spending reflects data that were not available on the “district snapshot for 
2011.”  The supplement also explores the impact of adjusting spending according to the 
comparable wage index for each district.1  The summary of the new analysis is that all 
prior conclusions remain intact when these alternate estimates are made. 

 The original report included an analysis that considered student performance in 
2011 and compared that to the level of spending per pupil in 2010.  This supplement adds 
the same analysis but uses the spending data for 2011.  Chart 26 represents the 
relationship between added spending and the district performance on the TAKS test for 
all districts after adjusting for student backgrounds (% black, % Hispanic, % 
disadvantaged, % LEP, % special education, and % bilingual) and for number of 
students.  (Charts are numbered consecutively with original report).  The important result 
is that there is an insignificant (negative) marginal effect of more spending on student 
performance. 

 Chart 27 restricts the sample to districts spending less than $15,000 per student 
and weights the districts by their number of students.  These changes leave the conclusion 
the same (although the negative slope is more pronounced). 

 Chart 28 considers just districts with more than 2,000 students.  Again, marginal 
spending adjusted for district characteristics is negatively related to TAKS performance. 

 Charts 29 and 30 look at the performance just of disadvantaged students in the 
districts.  Again, there is no evidence that added spending by the districts leads to greater 
performance, even after adjusting for the characteristics of the students.

 Charts 31 and 32 adjust the spending of each district for the district specific 
Comparable Wage Index.  This adjustment does not change the overall picture.  Even 
after adjusted for potential wage differences, added spending does not lead to improved 
student performance. 

Correction:  With this supplemental report, it is also necessary to correct a typographical 
error in the original report.  The bottom of page 5 should read:  “A $10,000 increase in 
average teacher salaries for a district would be associated with less than a 3 percentage 
point improvement in the TAKS passing rate.” 

Reference

Taylor, Lori L. 2006. "Comparable wages, inflation and school finance equity." 
Education Finance and Policy 1, no. 3 (Summer): 349-371. 

1 Taylor (2006) 
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• Source: Author calculations from TEA data.
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• Source: Author calculations from TEA data.
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• Source: Author calculations from TEA data.
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• Source: Author calculations from TEA data.
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• Source: Author calculations from TEA data.
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• Source: Author calculations from TEA data.
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• Source: Author calculations from TEA data.
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REPORTER'S RECORD
VOLUME 37

CAUSE NO. D-1-GN-11-003130

THE TEXAS TAXPAYER & STUDENT ) IN THE DISTRICT COURT
FAIRNESS COALITION, et al; )
CALHOUN COUNTY ISD, et al; )
EDGEWOOD ISD, et al; )
FORT BEND ISD, et al; TEXAS )
CHARTER SCHOOL ASSOCIATION, )
et al; )

)
Plaintiffs, )

)
)

JOYCE COLEMAN, et al., )
)

Intervenors, )
) TRAVIS COUNTY, TEXAS

VS. )
)

MICHAEL WILLIAMS, COMMISSIONER)
OF EDUCATION, IN HIS OFFICIAL )
CAPACITY; SUSAN COMBS, TEXAS )
COMPTROLLER OF PUBLIC )
ACCOUNTS, IN HER OFFICIAL )
CAPACITY; TEXAS STATE BOARD )
OF EDUCATION, )

)
Defendants. ) 200TH JUDICIAL DISTRICT

***************************

TRIAL ON THE MERITS

***************************

On the 16th day of January, 2013, the

following proceedings came on to be heard in the

above-entitled and numbered cause before the Honorable

John K. Dietz, Judge presiding, held in Austin, Travis

County, Texas:

Proceedings reported by machine shorthand.
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ERIC A. HANUSHEK

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. DIAMOND:

Q. So without further ado, please introduce

yourself to the Court and on the record.

A. I am Eric A. Hanushek. I am a senior fellow at

the Hoover Institution of Stanford University.

Q. First thing I want to do, Dr. Hanushek, is put

on the record your qualifications to testify as an

expert. And so you've just disclosed that you are a

senior fellow at the Hoover Institution. What type of

things do you study in research there at the Hoover

Institution?

A. My main research involves various aspects of

education policy. I'm an economist by training and

specialize in the economic aspects of schooling and

education, but both in terms of the determinative

performance of students and the effects of education on

subsequent careers and the nation as a whole.

Q. And how long have you done that type of

research?

A. Something in excess of 40 years.

Q. Where did you -- tell us about your educational

background.
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A. I graduated with a bachelor of science degree

from the U.S. Air Force Academy and then have a Ph.D. in

economics from MIT.

Q. Currently, now, you serve as a senior fellow at

the Hoover Institution. I also show that you are on the

executive committee for Texas Schools Project at the

University of Dallas; is that correct?

A. That is correct.

Q. And what do you do for the executive committee

for the Texas Schools Project?

A. Well, that is a management position. The Texas

Schools Project has for something over 15 years been

studying performance of schools in Texas using the Texas

data to understand how school policy impacts

achievement. They -- currently on the executive

committee, I'm in charge with others of manage --

ensuring that the operation at the University of Texas

at Dallas runs smoothly and makes data available. The

University of Texas at Dallas is also -- has been

designated as an education research center by the State

of Texas, and part of my management responsibility is

ensuring that we perform under those contracts.

Q. And so that involves the research and

processing of Texas education data?

A. It does.
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Q. And how long have you been in that position?

A. Well, I think I came on as chair of the

executive committee in 2003 after -- unfortunately, the

person who started the whole project, John Kain, died

then. I had been working on the project for a number of

years before that in the early -- in the mid '90s.

Q. So you were no stranger to Texas education

data; would that be fair to say?

A. That is correct.

Q. I also see that you are on the -- coordinator

for the economics of education of the CESifo Research

Network. What is that?

A. CESifo. CEF is the Center for Economic

Studies --

THE REPORTER: Can you say it for me?

CSI?

THE WITNESS: C-E-S-i-f-o, all run

together.

A. That's a combination of the Center for Economic

Studies at the University of Munich and the Ifo

Institute, which is a government research institute

that's associated with the university. They have a

network of worldwide researchers on various applied

economics topics ranging from the environment to macro

economics. I was asked by them to coordinate their
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efforts in the economics of education. And we have an

annual conference of the world's top researchers in

economics of education in Munich from the U.S. and from

Europe and Australia and other places.

Q. So your knowledge ranges from expertise on

Texas data, United States data and international data,

correct?

A. That is correct.

Q. I want to talk about some of the governmental

boards and committees you serve on. You are on the

congressionally-mandated Equity and Excellence

Commission of the U.S. Department of Education. Are you

currently serving there?

A. I am currently serving there. The report of

that commission will be out in the next two weeks, but

it's a large commission that has been trying to deal

with finance and equity issues in education.

Q. And who appointed you to that position?

A. Secretary Duncan of the U.S. Department.

Q. You're on the National Board for Education

Sciences?

A. I am no longer on there. I had served my eight

years, I believe it was, the term, and was chair in the

end, but it's -- there's only a two-term limit on the

National Board for Education Sciences.
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Q. And who appointed you to that position?

A. That's a presidential appointment, and I was

appointed by President Bush and confirmed by the Senate

for that.

Q. Skipping down, and there's more of this that's

in your report for the Court's review. I'm hitting some

of the highlights. You're also on the Governor's

Commission on a College Ready Texas in the state of

Texas?

A. That's again a commission that's gone out of

existence, but in the past I had served on the Texas

commission.

Q. And who was that appointment made by?

A. Governor Perry.

Q. You're currently associated with Stanford

University as well?

A. Yes.

Q. The Hoover Institution. And how long have you

been there?

A. I've been there since 2000.

Q. In your report you say that you have looked at

efficiency and resource usage as well as teacher

quality. Have those issues been things that you've

researched for many, many years?

A. Yes.
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Q. Briefly, you've written a number of books, the

most recent of which is Schoolhouses, Courthouses and

Statehouses: Solving the Funding-Achievement Puzzle in

America's Public Schools in 2009; is that correct?

A. That's correct.

Q. It's going to deal with some of the issues that

we talk about today, correct?

A. Absolutely.

Q. And another issue I want to bring up, you said

that you are an economist by trade, but in 1977 I show

that you had actually written a book called Statistical

Methods for Social Scientists. What is that?

A. Well, one branch of economics involves

statistics and empirical work. That's called

econometrics in economics. I wrote a textbook for

basically economists, political scientists, sociologists

on how to use statistics effectively to answer social

policy questions or the questions that came up in those

disciplines.

Q. So I can colloquially say that you've written a

textbook on econometrics?

A. Yes, but that was in the past. I keep working

on it, but I have not updated that textbook.

Q. In your report that you've given us and

attached to it -- which is now an exhibit before the
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Court, you have a list of publications that we're not

going to go through, but would it be fair to say that

all of your publications have been on the issues of

education and education policy?

A. No. I've actually worked on some other issues,

but that's the vast majority, is on education and

education policy.

Q. You also serve on the editorial board of a

number of scholarly journals and publications, correct?

A. Yes.

Q. And in that, you will be -- you review other

people's works, basically peer review those?

A. I both peer review them myself and assign peer

reviewers to look over articles.

Q. And lastly, you also testify on a variety of

policy issues before state legislatures and the U.S.

Congress?

A. Yes.

Q. You've been an expert witness on matters of

education policy and finance in over 24 cases?

A. I believe that's true.

Q. Let's move on to your opinions in this case,

and I'm going to go ahead and pull up your report. You

start off with the conclusions and basis of your

opinion. How would you tell the Court or describe for
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the Court the conclusions that you've reached, and we'll

talk about those specifically?

A. The overview of my opinion is actually quite

simple. I spent a lot of time looking at how resource

use in school translates into achievement in

performance, a topic that economists would call

efficiency of schools. And the answer is after four

decades of study by me and others in the field, we don't

find a very consistent relationship between the

resources provided to schools and their performance. So

that implies in simplest terms that there's a lot of

inefficiency in schools and that if resources were used

better, we could expect higher achievement from our

schools and our students.

Q. And those opinions are based on your study of

finance systems across the United States, correct?

A. That's true.

Q. And also on well over a decade worth of work of

Texas data?

A. Both, yes, Texas data and international data.

You find the same -- if we look across and try to

explain why Finland does better than the U.S., you find

the same thing.

Q. And that's something that you've studied,

correct?
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A. Yes.

Q. Now, we'll go ahead and hit this off from the

beginning. How many times have you heard it stated that

Dr. Hanushek says money doesn't matter?

A. I've lost track of the number of times of that.

That's a common statement.

Q. And is that statement true or untrue?

A. Oh, it's absolutely not true. That's not at

all what my opinion is. It's not that money can't

matter or it never matters. It's that when we look at

current spending patterns, we can't expect it to matter

if we don't do anything else but add money to a school

system.

Q. Here in this report -- I'm just going to

highlight it here. "It is clear to all that how money

is spent is much more important than how much is spent."

A. That's true. I think that that's actually the

majority opinion of researchers in the area now, that

you have to worry about how it's spent along with how

much is spent at any point in time.

Q. And as a side note of that, are you going to

offer any opinions today regarding the current adequacy

of funding in the Texas school system?

A. I am not.

Q. And so as the efficiency intervenors have said
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in their pleading, more money may or may not be

necessary; we're looking at efficiency issues. That's

also your opinion as well?

A. That is precisely what I'm testifying to today.

Q. I'll tell you what, then. Let's get right into

it. The first thing we're going to do that you've done

in your report is you have looked at resources and

outcomes in the U.S., and we're going to briefly cover

this because you believe it relates to the Texas picture

as well, correct?

A. Absolutely.

Q. Okay. So we are going to skip down to chart

No. 1. And if you could, explain for the Court chart

No. 1.

A. Chart No. 1 summarizes the resource patterns

for the entire U.S. -- for public schools in the U.S.

over the last half century from 1960 until 2009. What

we see is that there's been a remarkable addition of

resources to our schools. The -- I've lost chart 1.

Q. Sorry about that. This popped up here. There

we go.

A. What I've looked at is major categories of

spending that actually align well with the policy

discussions in many places. The pupil-teacher ratio and

class size has been hotly debated in the U.S. In 1960
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there was a pupil-teacher ratio of 25.8. By 2009 it had

fallen to 15 or slightly above 15 pupils per teacher.

The teachers with a master's degree went

from less than a quarter of the teachers having a

master's degree until in 2000 over half. We don't have

the numbers for 2009 because of the data source to get a

consistent picture, but from other data sources, we know

that it has not fallen below a half with master's

degrees.

Similarly, we have the most experienced

teacher force today that we've had at least in the post

World War II era, going from the median years of teacher

experience of 11 in 1960 to 14 in 2000, and again, that

has not dropped in 2009.

Now, the importance of these three items

is that they essentially determine how much is spent on

schools. The teachers are paid according to whether

they have master's degrees and their amount of

experience, so salaries are related to experience and

degree level. And then the pupil-teacher ratio simply

says how many kids can you spread the salary across at

any point in time. So the bottom line is the most

telling. In 1960, in 2009 dollars, so taking out

inflation here, in 2000 -- in 1960, we were spending

$2,560 per student. In 2009, we're spending over four
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times that amount. We're spending $10,591. This is the

national average for the U.S. of spending in 2009. So

we've dramatically increased resources in precisely the

way that many experts in education call for, smaller

classes, more experience, more better-trained teachers.

Q. So what you're doing is showing that since

1960, as these things that they have called for have

been increased according to policy, that it has not

played out in how it's played out with dollars?

A. This is the dollar statement of all of our

efforts to in fact improve our schools, which has been a

national effort for a long period of time.

Q. And how has that played out with achievement?

A. Well, unfortunately, we haven't gotten much for

it, at least as far as we can tell from standardized

tests. The next two charts actually give the pattern

of -- this is from the National Assessment of

Educational Progress or NAEP.

Q. Right. Let me take a ...

We're looking at your report, which is

Exhibit 1001. I just wanted to state that for the

record. We just looked at chart 1 in Exhibit 1001. We

are now going to chart 2 in Exhibit 1001, your main

report. What does this show?

A. The National Assessment of Educational Progress
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has tracked the performance of students on a consistent

basis since the late '70s -- or late '60s, early '70s.

What I've done is traced out the pattern of performance

of a representative sample of U.S. students -- of

17-year-old U.S. students in both reading and math. The

blue line with triangles on it gives reading scores, and

the red line with squares on it gives the math scores.

What you see is that there's a minuscule

improvement if I compare the 2009 -- or 2008 performance

of 17-year-olds with the first performance we have on

them, so that while we've quadrupled resources for

schools that's shown on the last slide, we've gotten no

achievement gains. There's been little movements up and

down of both performance over time, but it hasn't

amounted to anything that -- of substance.

Q. So this slide is important in context with

Slide No. 1?

A. That is absolutely true. This is showing what

did we get from putting more resources into our system

as run today.

Q. Now, we have heard some testimony in this case

about the fact that 9th grade scores are showing a

spike, showing an improvement. Why is that not really

important for what we're talking about today?

A. Well, we saw -- it's actually both
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13-year-olds, which are roughly 8th graders, and nine --

or eight-year-olds that we have the similar scores on.

And the earliest scores showed some improvement during

the '80s. That's sort of leveled out now. The

9th grade -- the 8th grade scores for 13-year-olds also

showed some improvement, less than for the young people,

and it's leveled out. But none of those have translated

into performance at the end of schooling when students

are going into college or going into the labor market,

which is presumably the achievement we care about for

economic purposes. And so we have not translated any of

these gains that we've seen earlier in earlier periods

into performance for people who are graduating.

Q. When it really matters.

A. When it matters.

Q. Slide No. 3 in Exhibit 1001, what is that

showing us?

A. This is actually just a transformation. It's

the same slide as the previous one, but I've put

everything compared to zero in the score in the earliest

observation, and you can see that -- and this changes

the units, the standard deviations that some people use

in order to show how it's moved the whole distribution.

And what you see is that the triangles for the reading

scores are -- I think it's .1 -- .01 standard deviation
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above starting point, which is nothing by -- for any

practical purposes. And there's slightly larger impact

on math scores, but it's not of the order of magnitude

that matters for the economy or for these students.

Q. In other words, compared to Slide 1, how much

bang for our buck did we get for that slight improvement

in math and basically no improvement in reading?

A. Well, we get something that rounds to zero,

that we put in a lot of resources and we didn't see the

gains, at least in terms of math and reading

performance.

Q. Slide No. 4, can you describe for the Court

what Slide No. 4 is?

A. Slide No. 4 is a little bit complicated, but

it's here because the aggregate evidence that I gave

before is subject to some criticism. There are other

things that might have been going on in the world, in

society. Parents might have gotten poorer, spend less

time with their kids. We have more single parent

families and so forth.

What's behind all of this evidence,

though, is a large amount, literally hundreds of

estimates at a better -- with better statistical

estimates of the impacts of the factors of experience,

class size and teacher degree levels. So the things
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that I showed you on the first slide have been looked at

at the classroom level across different schools, across

the nation. And as I say, there have been literally

hundreds of them.

This slide says let's just take the very

best evidence in terms of the scientific background and

detail that went into these estimates and let's look at

just the very best studies so it's not any confusion

about how the study was done, and let's look at the

impacts of these primary resources on student

achievement.

Now --

Q. Let me ask you real quick, just to kind of make

sure that this is clear on the record. What you did as

an economist and as a statistician is go back and look

at the past decades of work on these three issues off to

the right-hand side of chart No. 4, and you looked at

those with an eye toward the statistical quality and the

educational policy quality and came up with a factor of

basically compiling or aggregating all of these works

together?

A. Precisely. This is what's commonly called

today meta-analysis where you in fact find all of the,

in this case, published estimates that come from

published documents to give some overall quality, all of
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the published estimates. This is a very refined subset

of those that looks at the performance of individual

students over time in individual classrooms and relates

them to the inputs that we saw in that first slide that

we've been buying.

Q. Now, these are the best of the best. You also

looked at all of them. Were the results all much

different than this?

A. No, no. The results from the hundreds of

studies behind this are precisely the same. They give

you exactly the same pattern.

Q. And this chart -- and we're going to get in and

talk about it in just a second here. The source of it

is an article you wrote in 2003 called "The Failure of

Input-Based Schooling Policies" in Volume 485 of the

Economic Journal?

A. That is correct.

Q. And was that a peer-reviewed article?

A. Yes.

Q. And is that a reliable article?

A. Yes.

Q. Let's go ahead and talk about now what this

shows.

A. Well, what I've done is put the results of

these individual studies for the impacts of
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teacher-pupil ratio, teacher education, teacher

experience, into three categories. One category are

estimated positive impacts, which is what the

conventional wisdom says we should get. If we have more

teachers per pupil, we should get higher achievement.

If we have more experience, we should get higher

achievement. If we have more educated teachers, we

should get higher achievement. So the left-hand column

are positive and statistically significant, ones that we

have a lot of confidence that they really are positive

and we're not being confused by the statistics.

The center column are all the

insignificant -- statistically insignificant results,

which are ones that we don't have much confidence about

whether they're positive or negative.

And then the final right-hand column are

ones that estimate negative and statistically

significant effects, which by the statistics say we have

a lot of confidence that you actually are worse off by

adding these resources.

Q. Well, let me ask this real quickly. So, for

instance, with the green stripes on teacher experience,

the positive would mean that those statistical studies

found a positive relationship between teacher experience

and what? Achievement?
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A. Yes.

Q. And then the middle one, the green stripes were

all the studies that found an insignificant relationship

between teacher experience and achievement?

A. That's correct.

Q. And then the far right-hand side, negative,

would be the studies that found a negative relationship

between teacher experience and achievement?

A. That's correct.

Q. Okay.

A. And so the -- there are three -- three things

that I'm summarizing in each of those categories. If

you look in the left-hand column, you see that there is

nothing for teacher education. None of the best studies

find a significant positive impact of having a master's

degree for teachers.

Q. Now, this isn't saying that we want uneducated

teachers, is it?

A. No, it's not, but it says --

Q. What is it --

A. It says if you walk into your school where your

child has a new teacher and the principal proudly

announces "And your teacher has a master's degree," you

should take no information from that. That gives you no

information about whether this is a particularly
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effective teacher or not.

Q. Okay.

A. You find a small number of studies, less than

5 percent, that show that pupil-teacher ratios or

class -- the opposite of class size has a positive

impact on achievement. And you find slightly more that

find that teacher experience has a positive effect, a

little under 40 percent of the studies.

Q. Well, let's talk about that issue of teacher

experience. So we have this -- 40 percent are showing a

positive relationship. Why don't we focus more on

teacher experience?

A. Well, since this work has been done, we've

figured out exactly what's going on. There have been

subsequent very detailed studies that show that there

are gains in teacher experience in the first year or

two, or maybe three years, but that after that, you get

no gain for more experience, so that almost all studies

say that a fifth year teacher is just as likely to be

effective as a 25th year teacher. But the difference is

that we pay a lot more for the 25th year teacher than we

do for the fifth year teacher, and so that's what leads

to the efficiency issues.

THE COURT: May we ask you not to study

lawyers?
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MR. DIAMOND: My thoughts exactly.

Q. (BY MR. DIAMOND) Now, the studies that you're

talking about that show this fifth year teacher and

20-year teacher, are those just your studies or are

there other studies out there?

A. No, I think there are a large number of

studies, including one by Professor Vigdor, who

testified here before. Charles Clotfelter, Helen Ladd

and Jacob Vigdor wrote a recent article that finds

precisely that.

Q. And when was that article written?

A. I believe it was published in 2010. It was

written a few years before that, but it uses North

Carolina data to show that for high school students

there doesn't appear to be any experience effect after

the fifth year.

Q. And so that article, the 2010 article that

included Dr. Vigdor, found that there was -- the

difference between a fifth year teacher and a 20-year

teacher was basically nil?

A. Yes.

Q. Anything else you need to say about this slide?

A. Well, the real story of this slide is the

center column where most of the studies in this grouping

of the best studies find no effect of any of those,

Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors") 

Page 22 of 75



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

which says -- it doesn't say that experience never pays

off or that education never pays off; it says it doesn't

consistently pay off and that the way we hire teachers

today does not ensure that teachers who get more

education are actually doing better in the classroom.

Q. And again, just so I can put kind of a road

sign in here, these three topics, teacher-pupil ratio,

teacher education and teacher experience, all relate

back to chart No. 1, which shows the increasing

expenditures but no increasing achievement?

A. Exactly. These are essentially the drivers of

cost per pupil in our school system, and they're the

areas where we've devoted a lot of policy attention,

where legislatures have put more money in to ensure that

teachers have more education.

Q. Are you saying that class size doesn't matter?

A. I'm saying that it doesn't consistently matter.

It may in some cases. For some students, for some

teachers, for some subjects, it may pay to have smaller

classes. But then again, for other students and

teachers and classes, it doesn't matter. And so the

idea of reducing all class sizes is not good management

because you don't get the results, the gains in terms of

achievement.

Q. So you're not against -- for instance, what the
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Edgewood districts would talk about would be that

disadvantaged kids operate -- or learn better in a small

class environment. You're not saying that's unwise?

A. I'm not saying that. I'm saying that each

district should evaluate whether they in fact get the

gains they want, because class size reductions are very,

very expensive. But in certain circumstances, lower

class sizes may be a very effective tool, but in other

circumstances it isn't, and you shouldn't have small

classes in cases where it doesn't matter.

Q. Let's switch now to Slide No. 5. What does

that show?

A. A considerable amount of attention in terms of

class sizes going to something called Project STAR,

which was an experiment in Tennessee in the mid 1980s.

It's gotten a lot of attention because it randomly

assigned students to classes of different sizes, so

randomly assigned some students to small classes which

they had as 14 to 16 students, randomly assigned some

students to large classes, which were -- I think was 23

to 25 students, and randomly assigned another group to

large classes, 23 to 25, but provided a teacher aide to

them. It then followed these students in those small

classes or large classes from kindergarten through

Grade 3 and measured the performance at the end of the
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term. It's gotten the attention that it has because

random assignment is generally viewed as one of the most

reliable ways to understand the impact of something. So

that's why we use it in drug -- drug treatments when we

test new drugs. We randomly assign drugs to different

patients to try to understand the impact of new drugs or

in this case the impact of smaller classes.

Q. And what was found?

A. Well, I should preface this by saying that it

wasn't a very good experiment. There are different

qualities of experiment, and just saying it's random

assignment isn't enough. But if we forget about the

problems with the experiment per se, what it found was

that at the end of kindergarten, there was a small

difference between those in small classes and those in

larger classes. There was no impact, by the way, of

classroom aides so that after the first year they just

eliminated that as a separate category and looked at

large versus small.

Q. And let me just clarify something on the chart

as we go through it. For instance, on the bottom axis,

it says K. That would represent the achievement at the

end of kindergarten or is that at the beginning?

A. That's at the end of kindergarten. So what I

plotted out here are scores at the end of kindergarten,
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1st, 2nd and 3rd grade, which was the course of the

experiment. And on the vertical axis is the SAT, the

Stanford Achievement Test. And this is a reading test.

You get the same answer for a math test.

And the way to look at this is that the

bottom line, the red line with triangles in it, shows

the performance over time of students in the large

classes. The green line, which is above that, shows the

performance of the students that were in the small

classes. And what you see is that they in the small

classes started out with higher achievement in

kindergarten. This got slightly larger in 1st grade and

then narrowed again in 2nd and 3rd grade.

Now, the reason why there's a third line

on this is a line that I added myself, which is what you

would expect if in fact class size had a consistent

impact on performance. Remember that the students had

small classes in four different grades, kindergarten,

1st grade, 2nd grade and 3rd grade. And when they did

that, they should have gotten the benefits of small

classes in 2nd and 3rd grade, too. So you would expect

that these lines, instead of being parallel, as the

green and red lines are, you would expect them to

diverge, because throughout the entire four-grade

period, the students in the small classes are getting
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more resources, more individualized attention, more

teacher knowing where each student is and so forth, all

of the things we expect to get from small class sizes.

They don't diverge. The blue line says here's what you

should have gotten if the gains in kindergarten were

found again in 1st grade, 2nd grade and 3rd grade and

they accumulated.

Q. But they did not accumulate?

A. They did not. They did not. So at best, it

says that there's a small gain in kindergarten and maybe

1st grade and no impact of class size in 2nd and 3rd

grade.

Q. So on -- and this concludes -- this is the last

slide on the national picture. So we have this picture

where this is kind of a side note showing a fairly

prominent test on class size, correct?

A. That is correct.

Q. And the red and the green line are the actual

findings of the STAR test, correct?

A. That is true.

Q. Okay. And then the blue line is something you

put in as what should have been expected if you were to

accumulate those scores but did not actually come out in

the test itself?

A. And if class size had an impact in the
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subsequent grades.

Q. And just so it's clear, even though you have

issues with the STAR test, this is assuming that it's a

good test, right?

A. That is correct. It's not the STAR test; it's

the entire experimental methodology, and it wasn't a

good experiment in the sense of the way it was designed

and monitored.

Q. So why is it important that you present this

national picture before we go to Texas?

A. We have 40 plus years of people studying the

same issues across the entire nation, across different

school systems, and so from the national picture, we get

a much broader sense of the impacts of resources and

specific resources on performance than we can get if we

look at just the Texas experiment -- experience, because

the evaluations in Texas have been more limited than

they have been nationally. But the reason for showing

the national picture is that we will see the impacts

that we estimate for Texas are very similar to those

that we've gotten from the national picture, and so I

want to show that there's nothing unusual about Texas

compared to this national picture and that the national

judgment about the ineffectiveness of just putting more

resources in seems to hold in Texas.
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Q. And particularly, to aim those resources at

certain policies that have not really played out?

A. That is true.

Q. To close this out, I want to bring up a concept

with this national picture as we go into Texas that in

the most recent Texas Supreme Court opinion in West

Orange-Cove, the Supreme Court said money is not the

only issue. Does this support that conclusion?

A. Absolutely. This comes back to the story that

how resources are used is at least if not much more

important than how much there -- how many resources

there are available.

Q. And you talked about how these types of things

kind of shackled the management of school districts.

Would you say that it interfered with the efficiency of

the management of school districts?

A. Well, to the extent that they focused on just

these issues without looking at other management issues,

yes, the efficiency is harmed. I mean, that's -- we'll

see pictures, but the whole story nationally is that

we're paying for things that don't seem to have an

impact on student achievement. And so if we think of

efficiency as getting the most achievement for what

we're spending, it's quite clear that we're not doing

that because we're buying the wrong things.
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Q. Switch now to Slide 6. We're now going to talk

about Texas. Before we go through these, I think I'd

like to talk about -- we're about to go through a series

of slides and kind of summarize this from our

standpoint. They're all going to show the same thing

from a different angle; is that correct?

A. That's correct.

Q. Okay. So let's just go through these. Tell us

what Slide 6 shows and what you did in that slide.

A. Slide 6 is just a simple picture to try to get

us seeing what happens in Texas. On the horizontal axis

is operating expenditures per pupil. As we see in

districts, this is just for large districts with 5,000

or more students. On the vertical axis is the percent

passing all TAKS tests. This is in 2011. And the size

of these -- each circle represents an individual

district. The size of the circle tells you how many

students are in that district. So these are all

districts with at least 5,000 students, but as we know,

Houston and Dallas and others are much larger than 5,000

students, so they have larger circles.

And what you see is that this picture is

sort of sloping down to the right-hand side, which says

districts that are spending more seem to be getting less

performance. Now, this is just really a warm-up slide
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because this is -- can be misleading. We know that some

districts have students that need more help that are --

come to school farther behind that have more demands on

the schools. And so if those students are found in

districts that are spending more, you might get a slide

like this, even though it has nothing to do with the

money.

Q. Okay. Let me now switch. You did a

supplemental report; is that correct?

A. I did.

Q. And what was in that supplemental report?

A. Well, the original report had a series of

analyses of performance across school districts that

related performance on the TAKS test in 2011 to the

achievement that was available when I did the report

which -- I mean, to the expenditures that was available,

which was for 2010. What I did was to subsequently --

when the data came out for 2011 spending, simply update

the analysis to include the 2011 spending. So it

probably makes sense to just look at the 2011 spending

relationships that we found in the supplemental report.

Q. That's what we're going to do now. We're going

to switch to the supplemental report, which is

Exhibit 8001, I believe; is that correct?

THE COURT: Yeah, I would appreciate --
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just for the purposes of the record, I noticed that

these don't have an exhibit number, and so if you can

make that attempt to "We're now looking at Exhibit" --

MR. DIAMOND: Yeah. We've been on 1001,

and I didn't write these down there. Let me just look

real quick on -- I've got a listing of this.

THE COURT: That's fine. Take your time.

Q. (BY MR. DIAMOND) So now we are shifting over

to -- from Exhibit 1001, your report, to Exhibit 8001,

which is your supplemental report, and we're on Slide 26

of that report. What does that slide show?

A. Slide 26 is an overview that we'll see multiple

times -- in multiple different forms soon. It compares

spending on the horizontal axis against percent passing

the state TAKS test for each district. Each point on

the line -- on the graph is an individual district. But

this is a special graph that is produced after we've

adjusted for the demographics and characteristics of the

school district. In particular, this comes from a

statistical regression analysis that takes into account

the percent black students in the district, the percent

Hispanic, the percent economically disadvantaged, the

percent with limited English proficiency, the percent

special education, the percent bilingual, the number of

students in the district, and the number of students
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squared in the district. These factors are all included

as potentially factors that could determine the

performance of students independent of how much is

spent.

THE COURT: And would you be so kind as to

tell us, when you say you adjusted for it, what was it

that you actually did?

THE WITNESS: What I did was a multiple

regression analysis across all of the districts in the

state of Texas that had as the dependent variable the

percent passing rate on all TAKS tests in 2011 and the

series of independent variables, separate variables that

measured those, plus per pupil expenditure. What I've

graphed is the relationship that you would get if you

used that statistical model to adjust everybody to

having the same percentage black, the same percentage

Hispanic and sort of equalized all districts in terms of

all the demographics and the size of the district.

THE COURT: I'm going to ask you a couple

of legally required questions. Is this technique of

multiple regression where you compare multifactors and

standardize them across all the districts -- is this --

is this something that other economists doing the same

type of work would recognize as a technique, a

legitimate technique?
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THE WITNESS: Absolutely.

THE COURT: Are there uses outside of

educational policy research where this technique is

used?

THE WITNESS: It's used throughout

economics, throughout political science, throughout

sociology.

THE COURT: Was this part of your

textbook?

THE WITNESS: Yes, it was. This is the --

THE COURT: I just made a wild guess.

THE WITNESS: This is -- the substance --

when the textbook was produced in 1977, people were just

trying to figure out exactly what are the properties of

these estimates and when can we use them appropriately,

and the textbook was designed to teach introductory

graduate students how to use these techniques

appropriately. They're now used standardly so that

people barely even say what they've done when they

present an article. It's just a passing remark, "I did

a regression analysis," and they will give some details.

For example, in this -- one detail that I

didn't mention here is that all these results are

weighted by the number of students in the district. So

it's not being determined by the small -- all the small
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rural districts in the state, but it's weighted

essentially by students. And the regression line, the

line that's drawn there, would be the separate impact of

spending after I've adjusted for all those other factors

on achievement.

THE COURT: Thank you.

Q. (BY MR. DIAMOND) That same kind of line of

questions about any of the techniques you've used to

examine anything in this case or for this case, you've

used commonly accepted scientific technique, correct?

A. Absolutely.

Q. Have you used anything that's outside the realm

of acceptance in the scientific or economic community?

A. No. I should say -- go back to the

introductory slides. Those are usually used as

descriptive slides and not to be proof of causal

relationships, but that's why I went to the subsequent

regression studies that are -- that are commonly used in

an analytical approach.

Q. Okay. Let's go back to Slide 26. Have you

described what you found -- everything you found in that

slide?

A. Well, the first thing you see, the line that's

drawn in there is just the best line through the

districts of how spending affects achievement. I should
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point out that on all the slides, the point zero in

spending is the average spending for all the districts

in the state, and the point zero on the vertical axis,

the pass rate, is the average pass rate. So for the

state of Texas in 2011, the average pass rate was around

75 percent, and the average spending was a little over

10,000 in 2010, about 11,000 in 2011, so that -- that's

what -- where the zero points are.

Q. And --

A. The real point of this whole picture is the

cloud on the left. The cloud there shows the

performance of districts right around the state average

in terms of spending. And you see some districts at the

state average are having students that are achieving 25

to 30 percentage points less on the test in terms of

passing rates than the average. And some districts are

getting 20 percentage points more passing on the test

than the average. And they're spending the same amount,

and we've adjusted for their characteristics, so you can

think of them as having the same student populations,

and yet there is a 45 percentage point difference in

terms of the outcomes, the passing rate.

Q. So what you're saying is the vertical

relationship or the -- looking at this vertically is

really more important than the horizontal line?
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A. Absolutely. What you see is that with -- that

there's this cluster of schools and some districts are

doing much, much better than others, and some are doing

much, much worse than others and spending the same

amount. And so what -- the purpose of all of this is to

say, well, if the current array of districts and their

patterns of behavior is indicative of what we'll see in

the future, if we just added more money, moved them

horizontally on this, we would still get this widely

different performance but no expectation that the pass

rates would improve from what we see when we look across

districts.

Q. Moving on to Slide 27, what is Slide 27?

A. Well, what I have here is a series of different

estimates that are slightly different and designed to

show that it's not a few outlying districts, peculiar

districts, that are determining both the scatter of

points and the shape of this line. So here, if you

notice, there were a few districts that were spending

greater than $15,000 per student where the average is

around 11,000 in 2011.

THE COURT: Would you toggle back to the

previous slide?

So the differences between these slides is

that you've changed the horizontal axis.
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THE WITNESS: I both changed the

horizontal axis, but I've changed the sample of

districts I've looked at. I have thrown out all of

those really high-spending districts to make sure that

they aren't determining the whole picture, the shape of

the line.

THE COURT: I -- it looks like -- if

you'll toggle forward. So you're just looking at those

that are spending up to 6,000 above the state average as

opposed in your previous slide where you had districts

out to the 30,000.

THE WITNESS: That's true. It's slightly

above -- it's -- the state average changes a little

because it's the average of the schools that I have, and

so I've thrown out the high spending. But those are

actually fairly small districts, and so they don't

actually move the state average by very much.

THE COURT: And there's -- while I'm just

looking at it, there's one question I have, and that is

I would take it that if you looked at the intersection

of zero on the vertical axis and zero on the horizontal

axis, that the districts that were to the left and above

would be pretty efficient and pretty productive, and

those below and to the right would be less so?

THE WITNESS: Precisely. That's precisely
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the point.

THE COURT: Okay.

Q. (BY MR. DIAMOND) Back to Slide 27.

A. So this throws out the few districts that are

spending much above the average, and I managed to spread

out all the districts more because we don't have to put

down those outliers on this picture, and what you see is

the same cloud. You see that there's no systematic

relationship within the district spending less than

$15,000 than there was for the whole state.

And you see the same pattern -- if you

look at the zero point again, the state average, you see

that there is right at the state average something on

the order of 35 percentage points difference in passing

rates between the best district and the poorest

district. And it doesn't really matter where you slice

that. You can slice that at any spending level as you

go off to the right. And if you look vertically at any

spending level, you see this dramatic difference in

performance after we've adjusted for any demographic

differences of the districts.

Q. And what you would expect to see if money was

being wisely spent was the hori -- what is now a

horizontal or slightly sloping down line sloping up and

everybody gathered around that line?
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A. That's precisely it. We should see everybody

very close to the line, and it should be going up to the

right if we're getting value for the extra spending.

Q. Slide 28.

A. Slide 28 froze out all of the districts of less

than 2,000 students, which turns out to be a large

number in Texas. That's almost 700 districts that have

less than 2,000 students. But if I look at just the

large districts that are left, the close to 400

districts, I get exactly the same pattern, the cloud

with a slightly downward sloping line as the best line

through them after again adjusting for demographics.

Q. So what we're doing is we're going through

these and just looking -- we're turning the gemstone

slightly and looking at different facets and we're

seeing the same thing?

A. Precisely.

Q. Okay. Next slide, 29.

A. 29 is looking at the performance of

economically disadvantaged students on these tests.

There has been a suspicion, and I think it's right, that

economically disadvantaged students might be more

sensitive to what goes on in school districts than more

advantaged, because the more advantaged have parents

that can compensate for anything they don't get in
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school. This is because of the -- the testing gives you

separate information for disadvantaged students. This

looks at just their performance but again adjusts for

the different district demographics, the concentration

of black students or Hispanic students and so forth.

And what you find here is -- you know, this line is

slightly positive, but it's insignificantly different

than a flat line, which is no relationship. And again,

you see some districts are really much, much better at

teaching disadvantaged students than others and that

there's this very wide difference in pass rates among

disadvantaged students at any spending level.

Q. Slide 30?

A. Slide 30 is disadvantaged students in large

districts. If there are -- if Houston and Dallas and so

forth have particular other difficulties in -- that

require more spending and so forth, if we look across

the large districts with disadvantaged students, we

again see no pattern that we're expecting. We don't see

a positive line. We don't see all the districts lined

up along this positive line with spending. What we see

is a cloud where some districts are spending their money

effectively and others aren't.

MR. DIAMOND: Take a break.

THE COURT: So let's take a ten-minute
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break. See y'all back at 10:30.

(Recess taken)

MR. DIAMOND: May I proceed, Your Honor?

THE COURT: Yes, sir.

Q. (BY MR. DIAMOND) Had we finished talking about

Slide 30?

A. I believe we had.

Q. Okay.

A. They're all very similar, and so the important

part is how the set of schools differs.

Q. Okay. Slide 31.

A. Slide 31 does something that is slightly

different. There is some concern that some areas are

more difficult for hiring teachers than others, that the

salaries are higher. There is something called the

Comparable Wage Index that is produced out of Texas A&M

and is used nationally that is a potential way of

adjusting the spending to allow for the fact that it

costs more to hire people in some areas than in others.

What this slide does is just take all the

districts -- it doesn't go through all of the different

variants on it, but takes all the districts, does

exactly the same thing except uses spending adjusted by

the Comparable Wage Index, and you get exactly the same

picture, slightly downward sloping line, but the story
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is again this cloud of districts that are spending the

same amount, now in adjusted terms, that are

statistically the same in terms of demographics and that

are getting very, very different achievement levels.

Q. Is the Comparable Wage Index something that's

commonly used in the economic realm or statistical

realm?

A. It's used sometimes, yes, sometimes not. It's

not a perfect index, but it's a way of trying to allow

for any wage differences.

Q. Okay. Slide 32?

A. Slide 32 is exactly the same picture as the

last one, which uses the spending adjusted for wages,

the Comparable Wage Index, but only for the large

districts, those with more than 2,000 students. Again,

it's not differences among the larger districts that's

driving the performance, but in fact, it's an inherent

difference in how schools are operating.

Q. And again, the same results as we've been

seeing in every graph?

A. Same results. Adjusting for demographics,

adjusting for wage cost differences, adjusting for the

size of districts and looking at just the large

districts gives you the same answer.

Q. I'm going to skip -- go back to your original
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report, Exhibit 1001. We have two more of these slides.

What is Slide 13 showing on Exhibit 1001?

A. Instead of looking at how overall operating

expenditures affect achievement, this looks at how

salary differences paid across districts and how also

pupil-teacher ratios affect performance. What you see

here is the best line -- again, adjusting for the

demographics of the district, the best line throughout

all the districts is -- has a slightly positive effect

so that it says if we increase the average teacher

salary by $10,000 -- average teacher salary today is

somewhere between 40 and $45,000. If we increased that

by $10,000, the estimates would suggest that we would

get a 3 percent higher pass rate on the TAKS test in

those districts. So if we wanted to go from 75 percent

passing the TAKS to 95 percent passing the TAKS, which

is something that we often think of doing, bringing

everybody up to that level, it would amount to spending

70 or $80,000 on average more for teachers or moving the

average teacher salary according to the relationships we

see up well over $100,000 per teacher per year.

Q. Now, you're not saying that teachers don't need

raises, are you?

A. I'm not saying anything about whether they need

them or not. I actually think that the best teachers
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are quite underpaid and we ought to give them raises,

but the worst teachers are quite overpaid. So this is

looking at the average following the pattern of spending

that's done in the districts today.

Q. Slide 14.

A. Slide 14 is looking at the other part of this

same regression analysis for all districts weighted by

number of students, adjusted for demographics. It's

looking at the effect of pupil-teacher ratios on TAKS

scores, and it says that there's a slight positive

impact of achievement. As we have higher pupil-teacher

ratios, it gets slightly higher achievement, but it's

insignificantly different than zero. Again, the point

is that districts that are performing well and districts

that are performing poorly have chosen the same

pupil-teacher ratio; they just are getting very

different results.

Q. This kind of brings us to the end of these

Texas slides, looking at these various relationships and

looking at it from different angles. First of all, kind

of circle back around to your original statement. Does

this have anything to do with adequacy of funding?

A. No, it doesn't.

Q. Does this have anything to do with whether or

not more or less money is needed in the system?

Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors") 

Page 45 of 75



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

A. Doesn't say anything about that.

Q. And so what is -- as we look at all these, what

are these slides saying to the Court?

A. These slides are saying exactly the same thing

that we get from the 40 years of national studies. If

we simply put more resources into schools and use it the

way districts have been using it here, districts in

Texas have been using it, we should not expect to see

higher achievement of our students on average. We will

see some districts that use that money wisely. We'll

see other districts that use that money poorly. And

they will balance out according to the historic pattern

within Texas, which is the same as the historic pattern

within the U.S.

Q. How would you describe that in terms of waste

of resources? What does that do with the resources that

are spent if they're spent in that way and we don't get

achievement?

A. Well, it's absolutely clear that we are wasting

resources to the extent that we are spending on things

that don't matter. Now, it could be that they're

spending on something else that we value. I just looked

at the TAKS test. Maybe it's -- they're spending on

physical education, which we value, or extracurricular

activities, which we value. But it's doubtful that
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those activities are swinging these differences, because

this is talking about the average spending of $11,000

per student. And yes, we're spending a little bit on

those, but that's not what's driving these large

differences.

Q. The Texas Supreme Court has defined efficiency

as productive of results in connoting the use of

resources such as there's little waste. Would you

describe this as a little waste?

A. No, it's a huge waste, to the extent that we

can find ways to do our schooling the way the better

schools do it and not the way the poorer schools do it.

And if we just put money out to all the districts, we're

not guaranteeing that they're going to use the best

practices. They'll use the typical practices, I would

expect.

Q. So this is a question of how, not whether, how

the money is spent, not whether or to what amount it is

increased or decreased?

A. Exactly.

Q. Very briefly, you had given some slides

regarding court-ordered spending in New Jersey --

THE COURT: Could we go back to this

slide, because there's something I'd like to visit?

MR. DIAMOND: This one?
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THE COURT: Yeah, I'll pick that one.

Doctor, within the area that you've

defined, which is plus 20, minus 30 on pass rate and

minus ten, plus 15 on the pupil-teacher ratio -- I'm

just picking this scatter diagram. So within that area

that you've described, if there was no effect, you had

random effects, wouldn't your distribution look

different than what you got there?

THE WITNESS: I'm not sure why, Your

Honor. What do you have in mind?

THE COURT: Well, if nothing was at work,

then each potential dot in space would have an equal

probability of having a district in it.

THE WITNESS: It's random within a smaller

group is the way I would describe it. It's closer

related that there's -- we don't expect to get zero

passing or 100 percent passing in any district, but

within their -- this range that you described of sort of

the boundaries of the cloud, it looks pretty random to

me. And it's not explained by the demographics of the

district. It's not explained by district size. These

are variations that we see for very different spending

levels that we just see appearing. It would be very

nice if we could identify some of those districts that

are in the plus ten to 20 range in terms of pass rates
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and reproduce them, but we haven't been able to do that

on just the aggregate basis the way we structured our

schools now. We haven't provided, in my opinion, the

right incentives. We haven't provided the right salary

structure to get the good teachers in there, which I

think is the key to it all. And if we resist making

some of those changes and just put more money in, it's

unlikely that we should expect any higher achievement.

THE COURT: Thanks.

MR. DIAMOND: Thank you, Your Honor.

THE COURT: I'll be back.

THE WITNESS: Yes, Your Honor.

Q. (BY MR. DIAMOND) New Jersey. What I'm going

to do is just kind of flip through these slides.

There's five or six of them. And just tell me very

briefly why it is that you put these slides in. You

have this court-ordered spending, a slide regarding

current expenditure, U.S. versus New Jersey, and then

some NAEP reading, math, broken out in various topics.

What is the purpose of putting these in the report?

A. This was just identifying one of the instances

where in the past there has been a court order that led

to very large changes in the spending for districts. In

New Jersey, it was for 31 of the most impoverished

districts called the Abbott districts, and they were
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essentially told you can spend anything you want; just

do it the way you think is best. And spending in

New Jersey is out of sight by Texas standards. It's

about $18,000 per student per year in New Jersey. It

has risen after the court order in the Abbott case,

which is -- the Abbott case that was relevant was in the

late 1990s. It's actually been in courts for 40 years,

but the relevant case on spending for the Abbott

districts was in the 1990s. And spending for the whole

state increased much more rapidly than the nation. If

we look at the performance of students relative to the

nation, we see very little evidence that they got the

gains from them. We particularly do not see the gains

for the disadvantaged students that were the focus of

the Abbott court case by the Supreme Court in

New Jersey, which has been running the schools in

New Jersey until very recently.

Q. So as an economist and a statistician or an

econometrics expert, what's happened is you've got a set

of districts that basically have a blank check and

you're able to look at how that's affected achievement?

A. That's right. Well, not quite. The problem is

that I have scores for the entire state and not just for

the specific districts. But the Abbott districts have

somewhere between 20 and 30 percent of the disadvantaged
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and the black population of the state, so that if you

had a big impact on the Abbott districts, it should show

up in the state averages.

Q. Let's change gears now to something that you

just notified the Court, that -- one of the things

you're saying is if we just keep putting money into the

same system, we're not going to see anything from that

money. And you brought up the fact that you believe

teacher effectiveness is the key; correct?

A. I did.

Q. And here on Slide 23, you say research shows

that teacher effectiveness is the most important aspect

of schools.

A. Yes. This actually is a statement that came

out of my work in Texas where, along with Steven Rivkin

and John Kain, I did studies of how much difference is

there between good and bad teachers measured in terms of

gains in student performance. This work has been

replicated now in a number of different states, in a

number of different venues, and I think you will find

that in the media and the research world, people

consistently say now that the quality of teachers is the

most important aspect of schools and that this says that

we could in fact change student achievement if we got

more effective teachers in there. So the very early
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slides that I showed where the NAEP scores didn't change

at all over time, in my opinion, had we focused the

extra spending more on effective teachers and got rid of

ineffective teachers, we would have seen a very

different picture there of NAEP scores over time.

Q. Let's switch now to Slide 24 and very briefly

bring up that the source of that is an article you wrote

entitled "The Economic Value of Higher Teacher Quality"

in the Economics of Education Review. Do you see that?

A. That is correct.

Q. Is this from a peer-reviewed article?

A. It is.

Q. And very briefly, before we get into this, can

you identify what's been marked as Exhibit 8020?

A. Yes, that's a copy of the article.

Q. Okay. And the next two slides we're going to

look at are derived from research done in this article,

correct?

A. That is correct.

Q. Okay.

MR. DIAMOND: Your Honor, at this time I'd

like to offer Exhibit 8020 into the record.

MS. HALPERN: No objection.

MR. TURNER: No objection.

THE COURT: Admitted.
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(Exhibit 8020 admitted)

Q. (BY MR. DIAMOND) Tell us what we're seeing and

what you found in Slide 24.

A. Slide 24 is a fairly complicated slide that

tries to summarize the impact of differences in teacher

quality on the economic outcomes for students. What

this does is relate performance of teachers to the

subsequent earnings of individual students in a class

and tries to find out how much difference does it make.

Now, what this does is to take the broad

and growing literature on the difference in teacher

quality so that I know the different -- how much

achievement a 90th percentile teacher will get compared

to a 10th percentile teacher, and it combines that with

information on how valuable is more achievement to

people when they go into the labor market, so I can

estimate the impact on future earnings of people. In

simplest terms, people who know more earn more, and

that's been documented across a number of studies, some

of my own, some of others. And people who have better

teachers know more when they go into the labor market.

So this puts the two together.

And what's important here -- maybe if I

walk through part of this slide, you can get a feel for

this. If we take the very top line, the solid line,
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which is green on the Court's color copy, this is the --

relates the achievement gains you would expect each year

from a teacher in the 90th percentile, that is ranking

teachers in terms of their effectiveness and go to a

very good teacher in the -- at the 90th percentile or

above, a top 10 percent teacher.

What is plotted on the vertical axis is

the value to students of these teachers, once again, in

the labor market over their career. So it's an estimate

of the present value. If I discount for how far in the

future you get the income and so forth, it gives the

value, and it's added across all the students in a

class. So the horizontal axis here is actually class

size because a good teacher with more students gets more

value than a good teacher with fewer students, just

because there are more that get the advantages of that

teacher.

As you see the 90th percentile teacher, if

she had a class size of 30, she would be generating some

$800,000 added income compared to an average teacher.

That is each and every year, the good teacher is

increasing future earnings by some $800,000 across the

30 students. Now, it's less if you have 20 students.

If you have only 20 students in the class, she's

generating half a million dollars per year in added
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earnings.

Q. And that's aggregate for the class; it's not

800,000 for each of those 30 students.

A. No, no. It's -- the present value is a little

over $20,000 per student for those. And so that's why

it fans out, is that the more students you have, the

more economic impact is generated by a good teacher.

Now, the other lines on this -- the top

green lines are above average teacher, so the short

dashed line is the 75th percentile and the lower line is

the 60th percentile, some slightly above average. And

you see that all the teachers above average, according

to our best research on teacher effectiveness, generate

added income for their students and to the economy.

Now, the unfortunate part is that the

bottom -- is the bottom part that's in red in the color

version, but the solid bottom line is a 10th percentile

teacher. A 10th percentile teacher is subtracting

roughly equal amounts compared to an average teacher.

So to the extent that we allow currently 10th percentile

teachers to stay in the schools, they counteract the

positive impact of the 90th percentile teacher. And

that's why if we don't do anything to manage our

teaching force, we don't get any of these gains, and

some students are dramatically hurt.
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Q. How about the economy? How does it affect the

economy?

A. Well, the -- this has direct implications for

the economy, because what's really going on here is that

the achievement measured for students is a measure of

their skills that they take to the labor force. And the

labor force is -- when it's looking for skilled labor,

like the Austin labor market is looking for more skilled

workers, it can't find them if in fact they're not being

produced beforehand.

Q. So for instance, in this case, one of the

efficiency intervenors is the Texas Association of

Business who is making claims that the fact that the

system is not producing results, not producing a work

ready or a college ready workforce, is actually hurting

the workforce. And does this support that?

A. Oh, absolutely. And it says that if they want

skilled labor and it's not there, they have to go

someplace else, either to other states or

internationally to attract workers that have the skills.

Q. And it's -- it's hurting the workforce in such

a way that it's not just worry, concern or vexation; it

is actual dollars to the workforce?

MR. HINOJOSA: Objection, leading.

THE COURT: It's shameless.
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Q. (BY MR. DIAMOND) What would you say the effect

is -- how would you describe this effect? Is it a

pecuniary effect or is it a non-pecuniary effect?

A. Oh, absolutely. If they can't find skilled

workers, it's going to cost them more to try to attract

them from other places.

Q. The results that are in this Slide No. 24, have

similar results been found in other literature?

A. There has been. There's actually an excellent

study that was produced within the last year that was

actually highlighted in the New York Times by three

other economists, Raj Chetty, Jonah Rockoff and John

Friedman. What they did was a very unique study. They

got information on earnings of individuals in -- from

New York City basically, from the IRS. The IRS gave

them the earnings records of a group of students. They

could then trace back to what teachers these workers had

when they were in school and relate the value-added or

what the teachers were providing them in school to their

earnings, and they got similar answers. They got

answers that were in the several-hundred-thousand-dollar

difference for having a good teacher versus a mediocre

teacher that are comparable to these based upon direct

information from tax returns and the actual earnings of

workers.
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Q. And would you transfer these type of pecuniary

damages to the Texas economy also?

A. Well, I think so, because the Texas economy is

heavily dependent upon people from the Texas schools.

There's ways to substitute by bringing in people from

outside of Texas or outside of the country, but the

Texas workforce is largely a Texas-educated workforce.

Q. Is there any literature out there or

researchers that have contested your studies that have

gone into Slide 24?

A. Not on this slide that I know of. I mean, this

is a very active area of research, particularly on the

variations in teacher quality, but what this study has

behind it is a composite of a dozen different studies of

teacher quality, so it's not dependent upon any specific

set of estimates.

Q. Slide 25, what is that showing?

A. Slide 25 actually goes to a different point.

Q. And let me add something here just real quick.

That is also out of the same study that has been

admitted as Exhibit 8020, the economic value of higher

teacher quality, correct?

A. It is.

Q. And what is it showing?

A. This is looking at a different point. With one
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of my colleagues in Germany, Ludger Woessmann, I have

been doing a lot of work on how important is it to the

U.S. economy to have higher achievement, and the answer

in simple terms is a lot. It's very, very important

that we have a better educated workforce.

THE COURT: It's this study. This is your

Woessmann study.

THE WITNESS: Oh, okay. Then perhaps I

don't have to go into much detail, but I'll summarize.

THE COURT: I'm printing up the conclusion

right now.

THE WITNESS: What we did was to relate

differences in student achievement across nations to the

growth rate of nations, and we found that higher

performance on achievement tests that are given

internationally, math tests that are walked around the

world so that we know how our students are doing

relative to other places, has a huge impact. One of the

simplest comparisons is a comparison to Canada. Canada

does quite a bit better than we do on these

international tests. It's 40 points on the PISA test,

which is four tenths of a standard deviation, large -- a

big difference but attainable, we know.

If we could be -- get to the point of

Canada within the next 20 years, the estimates from my
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work with Woessmann suggests that the present value, the

added gains to the gross domestic product of the U.S.

for being Canada over the next -- the present value

calculated over the next 80 years would be something on

the order of $70 trillion. $70 trillion compares to our

current gross domestic product of between 15 and

$16 trillion. So it's a huge impact on our economy.

It's like a 20 percent increase in the wages of every

worker over the next 80 years. That's what it amounts

to.

Now, if I look at the impact of teachers

on these scores, and particularly, if I look at the

impact of the bottom end of teachers, the poorest

teachers on these scores, I find that that's also pretty

dramatic. What I've done here is an experiment that

says let's rank all the teachers in the nation based

upon their effectiveness as we see in these other

studies. So we ranked them from the least effective to

the most effective. And then let's say, what would

happen to U.S. achievement if we could replace the

bottom 1 percent with an average teacher or the bottom 2

or the bottom 5 percent with an average teacher? What

this chart shows is a little -- there's some uncertainty

in exactly how much difference there is between the best

and the worst teachers. So the bottom dashed line, the
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red line, shows what proportion of the teachers we would

replace with an average teacher for the low estimate of

teacher effectiveness. And if I trace that all out to

the dotted line that's labeled Canada, it looks like

that if I replace 8 percent of our teachers with just an

average teacher, not a superstar, just an average

teacher, we could be at the level of Canada.

The top line, which is an estimate that

says there's actually a -- given the uncertainty, a

possibility that teachers are more different than --

than we've estimated, by that estimate, where I've

traced that solid blue line out to the 5 percent point,

it hits Canada. So it says that if I could replace 5 to

8 percent of the worst teachers with an average teacher,

I could expect to get to Canada, which is by historical

impacts on the economy estimated to have an impact of

$70 trillion.

Now, there's actually some -- the solid

blue line actually crosses the line, which is Finland,

which is the world's example here, and everybody wants

to be like Finland because they've done the best on some

of these international tests over time. It says that

8 percent of the teachers might get us to Finland, which

is worth over $100 trillion in terms of the present

value, counting from the added growth.
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So to me, this is dramatic evidence that

the future of our nation depends upon improving the

quality of our students, and the way we know from

research to do that is improving the quality of our

teachers.

Q. (BY MR. DIAMOND) Something that has not been

focused on in the last 50 years?

A. No. There's been a lot of discussion and much

more recent discussion in the last few years as a number

of states have changed their laws to say, well, we're

going to do away with tenure that doesn't pay attention

to quality; we're going to have an evaluation system

that identifies quality teachers; we will only keep

teachers if they meet some minimum performance. So

there's been a lot of attention given to Wisconsin where

the governor got into a great brawl with the teachers

unions in Wisconsin, leading to a recall election and

all of that. But there are another dozen states that

have also followed along that line of some components of

better evaluations of teachers, making it possible to

get more effective teachers in the classroom.

Q. This has been characterized in this courtroom

as you are calling for firing, quote unquote, 5 to

8 percent of the teachers per year. What is inaccurate

about that?
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A. Well, every aspect of that sentence is

inaccurate. First, it says we're going to replace these

teachers with average teachers one way or another. If

we know how to do it through professional development,

which I'm not sure that we do, but if we could improve

these teachers to the average, we would get the same

effect. If we moved the ineffective teachers to other

duties in schools and had them doing other things --

they might be very effective managers, for example, but

not particularly effective at classroom management --

that would get the same effect. But there's also some

that we probably want to encourage to go to other

occupations. Whether we fire them or point to the fact

that they're going to be happier and do better in other

occupations is another matter.

Q. But you --

A. But this is only -- only once -- a one-time

change. It's not an annual replacement of teachers. It

says if we did this once and we replaced the bottom 5 to

8 percent with an average teacher, then all we would

have to worry about is the new teachers that come in

with normal attrition in the system. So 5 to 8 percent

of the new teachers might be ineffective, but we're only

bringing in 7 to 10 percent of our teaching force new

each year, so it's 5 percent times 7 percent or .35
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percent of the teachers that we would have to replace

according to this policy to maintain that standard of

quality. So it's not every year. It's over some period

of time. It's not even in one particular year. It's

over some period of time. If we move the quality of our

teaching force up, we can expect by historical evidence

to have a much more vibrant economy and be much more

competitive internationally and for the state of Texas.

Q. This presupposes something, and that is that we

would know which teachers are effective and which

aren't, correct?

A. Yes.

Q. And so if we have a teacher appraisal system

that does not link student performance with a particular

teacher, is it even possible to do that?

A. Well, it's possible -- I think it's pretty

obvious who the bottom 5 to 8 percent of the teachers

are, frankly. If you walk into any school, I think

there would be almost unanimity on who were the teachers

that were not doing well and perhaps harming our kids.

The principal knows it. The other teachers know it.

The kids know it. The parents know it. Probably the

janitor knows it, of who are the worst teachers. And

there's some evidence that in fact principal evaluations

line up with estimates of effectiveness.
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The problem is that we haven't had an

evaluation system that we feel confident using in

personnel matters in making these decisions. Some

businesses are happy enough with whatever evaluation

system they use, but we give special scrutiny in the

public sector, and that has been an area where Texas has

not done very well as far as I can tell. Other states

are pushing very hard to improve their evaluation

system. Perhaps the best example is the Washington,

D.C. school system, which is rightfully known for being

a horrid system, but in the last three years, they have

worked to change their teacher evaluation system so that

they now provide huge bonuses to good teachers to try to

keep them, and they also fire teachers. They send them

off to other jobs if they show that they're ineffective.

Q. What do you think about the idea that

Dr. Vigdor had in his supplemental report, commenting on

your idea -- or your research that imposing risk on

teachers makes the teaching profession less attractive?

A. Well, it's clear that through -- in teaching

and other places, we generally expect to have to pay

people to assume more risk. So we pay people in

dangerous occupations more than other less dangerous

occupations just to compensate for the risk. And

there's -- I think it's likely that we would have to
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increase salaries to get the same people to come into

teaching.

On the other hand, the way we've organized

teaching right now, we tend to select a very risk averse

group. People come into teaching because there's no

danger of anything happening to them. They just get

into the classroom and they stay there forever

regardless of what's going on, and they get paid

systematically for that regardless of how well they do.

So I -- there's some advantages, I think, to changing

the people we attract into teaching.

Q. And you just said something with regard to risk

aversion. If we're going to get the most effective

teachers, we're going to have to pay them, right?

A. I believe so.

Q. Pay them more?

A. I believe that we -- as I said briefly before,

we underpay our best teachers and we overpay our worst

teachers. We should try to raise the salaries for

really effective teachers, but we should not provide

salaries to people who are ineffective that are harming

our kids.

Q. Dr. Vigdor had put an opinion into his

supplemental report along with this that the current

system has monopsonistic characteristics that cause a
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drive-down of teacher wages and that if you inject

choice or competition into the system, it would cause an

increase in teacher wages. Do you agree with that basic

assumption?

A. I think that's probably correct. If you have

more people competing for the good teachers, you expect

their salaries to be driven up some. But right now, if

nobody's really competing for them, it holds their

salaries down. So this is sort of an argument against

the people who want blanket increase in salaries. If we

maintain a system that has no competition in it, we

expect the schools to be able to sort of hold down the

wages for those people.

Q. And looking at that, just kind of based on

arithmetic, that's going to cost more money, isn't it?

A. It would probably cost more money to get the

teacher force I want, but that's -- that doesn't mean

that you have to raise the overall spending on schools,

because if we just did a simple calculation, we would

find that slight increases in class size free up lots of

resources and would have by all of our research much

less impact on students than getting better quality

teachers in there.

Q. One of the things that's going on in this case

legally is that I'm not going to ask the Court to order
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the things that you are recommending today. That's not

what we're here for. We're here to show that the system

is inefficient, so I want to ask you this. Is the lack

of a policy like this, this teacher effectiveness

policy, this search for effective teachers -- is it --

or describe the extent to which it would cause

inefficiency in the system.

A. Oh, I think that's the big story behind all the

pictures I had presented before. Personnel costs are

the largest portion of all school budgets, and paying

the teachers are the -- is the largest component we

have. If we're not paying teachers according to their

effectiveness, we introduce huge amounts of inefficiency

in there because we're spending more money than we have

to for -- based on the performance for a number of

teachers. We're lucky to get some good teachers in

there that are willing to do this for one reason or

another, but we're building in inefficiency into the

system by not having any relationship between salaries

and performance in the classroom.

Q. To what extent is that inefficiency? Is it

small or large?

A. Oh, I think it's large. I think it actually

explains a large portion of that cloud that we had

before. Some districts, one way or another, tend to
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hire better teachers and have better teachers that are

paying off and other districts don't.

Q. Okay. Let's go briefly now to one final

discussion. Here on Page 8 of Exhibit 1001, you talk

about this idea of the policies of the State toward

teachers that are particularly damaging to developing a

productive and efficient system. Do you see that?

A. Yes, I do.

Q. You talk about when the State mandates teacher

salary increases that are unrelated to performance. Are

you talking about the recent statewide across-the-board

teacher pay raises that have happened in Texas over the

last several years?

A. Precisely, where the State pays everybody the

same regardless of their effectiveness. This is not

something that most economists would recommend.

Q. You say here it makes it difficult through

labor laws to remove ineffective teachers. So one of

your policies or this main policy of teacher

effectiveness is we've got to replace these -- the

bottom 5 to 8 percent, but given the current state of

being able to -- for the ones that would need to be

terminated, how is that possible? Or describe the ease

at which that could be done in Texas.

A. Well, it's difficult because there's not a good
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evaluation system of teachers. Most teachers in the

state of Texas, it's my understanding, are ranked at the

top of their -- of the profession, so it's hard through

the evaluation system to identify them. There are

requirements to give notice of dismissal. There are

appeals processes that go through the commissioner level

that are expensive and time-consuming. There are a

series of the certification requirements also. I guess

they're slightly different than the removal process, but

they limit who gets in with little evidence at all that

the certification requirements are related to

effectiveness in the classroom. So there are a series

of mandates and requirements and practices in the state

of Texas that build in inefficiencies, ineffective

management decisions about who's running it and who's

teaching.

Q. You also mention here that you fail to develop

a system that recognizes the forces of supply and

demand. Would that be along the lines of something such

as paying a high school math teacher the same as you pay

a 3rd grade teacher?

A. That's absolutely the case. In fact, we know

that the market for people with math skills is very

different than the market for people with physical

education skills and yet we systematically pay the same
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to both. We systematically tend to pay the same to

teachers that work in difficult disadvantaged schools.

We systematically pay the same for special education

teachers, which are hard to find. By having this

uniform salary schedule, we in fact make it very

difficult to efficiently hire teachers, to pay the right

salaries that we need to get the people we want.

Q. And all of that plays into describing what way

that plays into, if it does, the inefficiency of the

system?

A. Oh, absolutely, and the absence -- you know,

the overall absence of much competition among schools

that reinforces all of those policies because it allows

them to continue. If we had competitive schools that

were not following the same rules, then it would put

pressure on all these rules and on the school districts

to move away from these systems that inhibited hiring

the best teachers.

Q. How important in the system is competition?

A. Well, I think it's essential. I mean, it -- we

know from outside of schools with -- in the private

industry, we're very sensitive to monopolies. Why?

Because monopolies produce too few products at too high

a price, and they don't innovate as much as industries

that have more competition. That's what we need in
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education. We need more innovation. We need options

for parents that are stuck in the district.

Disadvantaged parents that are stuck living in the

middle of Dallas and have no option other than their

local public school are being damaged. They don't have

the options that your kids and my kids have of buying

into another district that we think might be better off.

So the competition comes through both providing places

and options for all kids in Texas, and it comes in by

putting pressure on the monopolistic elements of the

system to adjust and expand and improve.

Q. So you would agree with economist Jacob Vigdor

that the system does have monopolistic or monopsonistic

characteristics?

A. Absolutely.

Q. And that those characteristics lead to, would

you agree, vast inefficiencies in the system?

A. I think so. I mean, we're just experimenting

with how to introduce competition into the system.

We've gotten great advantages in the past to having

universal education in this country and in Texas, but

now we're trying to experiment with ways to introduce

more competition. We've had some nascent experiments

with charter schools where some states are moving toward

more voucher-like systems, not necessarily vouchers, but

Appendix 6 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors") 

Page 72 of 75



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

tuition credits and other things as a way to give more

flexibility and more competition.

Q. And do you find that charter schools are a

viable option?

A. I think that they're providing the only

competition in many instances and that they are

something that is important. They haven't overwhelmed

the system. There are some good ones and there are some

bad ones. And there are limited numbers of them, so you

can't be assured of having a good charter school as an

alternative to your neighborhood school everywhere

because there are limits on them.

Q. You talk about this idea that the expansion of

charter schools -- here at the top of this page, the

expansion of charter schools has been thwarted in Texas.

What do you mean by that?

A. Well, there are caps on the number of charter

schools that can be had, and I don't see any reason for

that. I see a reason to have the State evaluate over

time the performance of charter schools and to close

down both charter schools that are ineffective and

public -- traditional public schools that are

ineffective, but I don't see putting caps on them. I --

there's -- there are application processes that mean

that you have to show that you're serious and
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knowledgeable to get a charter. Once you do that, I'm

not sure why you should have limits.

Q. One final thing. On the competition issue, do

you believe -- or describe to what extent you believe

the system could be efficient without competition?

A. Well, we can think of trying to do it through

regulation and rules and laws, but that has proved to be

very ineffective. You know, it's hard to run the

schools in a thousand districts -- there are like 4,000

schools in Texas -- out of Austin by regulations.

You know, you can try to mimic the market by setting up

regulations that we think look like competition, but

it's hard to do that.

Q. And so how does that affect the efficiency of

the schools if there is no competition?

A. Well, it obviously holds it back. That's --

that's the reason why the U.S. is the strongest economy

in the world, is that in general in our private sectors

we have a lot more competition and more competition than

other countries have in producing goods and services,

and it's paid off in terms of our national economy.

There is little reason in my mind to think that schools

are inherently different than the rest of U.S. society

and economy.

MR. DIAMOND: Your Honor, I'll pass the
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witness.

THE COURT: Who's next?

MS. HALPERN: Your Honor, I am.

THE COURT: Well, why don't we take a

wiggle break.

(Recess taken)

THE COURT: Ms. Halpern, did you have any

questions at all?

MS. HALPERN: I'm not sure. I'm going to

try to make up a few as we go.

CROSS-EXAMINATION

BY MS. HALPERN:

Q. Dr. Hanushek, I know you were sitting in the

courtroom this morning when we had a small argument

before the Court, and I think we're going to start

there.

Up on the screen is Exhibit 1007, which is

admitted in evidence already in this case. It's an

article by you called the confidence men. And I want to

ask you, because Dr. Odden was asked about this on

direct examination in his testimony, how is it that you

came to write this article?

MR. TURNER: Your Honor, we just wish to

renew our objection, and I request a running objection

on this series of questions for the reasons
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"A general diffusion of knowledge being essential to the preservation of the liberties 
and rights of the people, it shall be the duty of the Legislature of the State to establish and 
make suitable provision for the support and maintenance of an efficient system of public free 
schools." Texas Constitution Article 7 Section 1 

WHAT KEEPS TEXAS SCHOOLS FROM BEING AS EFFICIENT 
AS THEY COULD BE? 

Paul Hill 

The framers of the Texas State Constitution did a good thing when they defined the 
state's obligation to provide an "efficient" education system for all the state's 
children. Like all states, Texas needs to make sure all children learn what they need 
to become self-supporting participants in the economy and self-directing citizens of 
a modern democracy. The "efficient" term adds something important, i.e. a concern 
with using taxpayer money and students' time to the greatest benefit to the state 
and thereby protect the "rights and liberties" of the people. 

Past education policy debates have ignored the "efficient" term. In particular, the 
educational "adequacy" movement has set questions of optimum resource use aside, 
implicitly accepting established ways of doing business that were never built for 
efficiency, and asking how much more money, given the way the system now runs, 
would be needed to get much better outcomes for students. 

In a world where resources are always finite, it is necessary to consider 
effectiveness in light of expenditures, i.e. efficiency. The most efficient policy or 
program is one that produces the highest ratio of outcomes, however measured, per 
dollar spent. The point: there are multiple ways to get to effectiveness and some are 
more efficient than others. This, not the funding level for a system that is structured 
to be inefficient, should be what the court focuses on. 

BARRIERS TO EFFICIENCY 

Three things about today's public education militate against efficiency: 

1) Costs are hidden and unknown 
2) Schools are forced to do many things that detract from their main work, and 

tie up resources that could be used more aggressively. 
3) There are many barriers to experimentation with new ideas and transfers of 

funds from less- to more-efficient schools and programs. 

EXHIBIT I .J LJ) 
WIT: H -, /_ L-­
DATE: /0 ~ f 2-f 'l. 
S. Klinger, RMR-CRR 
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Costs are hidden 

Why is our current system not built to be efficient? There are many layers to the 
answer, but the most basic is that our system does not require, or even allow, 
schools to count the cost of what they do. Even if school leaders wanted to make the 
most effective use of every penny, they would not have the basic information they 
would need, about what different people, resources, and processes cost. 

The same is true at the district level. Districts do not track how much is spent at the 
school level or on centrally administered programs and services, in a detailed 
manner which would allow them to make meaningful efficiency /productivity 
calculations. Districts can create estimates of how much is spent per school or per 
pupil, but these depend on simple averaging operations - for a school that means 
total district expenditures divided by the number of students in the district 
multiplied by the number of students in the school. 

Results based on averaging are at best weakly linked to reality, since 1) in Texas the 
broad spending category called "instruction" accounts for over half of total spending 
in a district and these are unevenly distributed among schools; 2) some schools 
have more resident programs and resources (e.g. tutors, counselors, enrichment 
specialists) than others; and 3) some schools have more teachers per pupil than 
others, and 4) some schools - often those that also have disproportionate numbers 
of teachers and resident special programs - also have more highly paid teachers 
than other schools in the same district. 

Thus, even if educators wished to calculate efficiency, and judge they could not do so 
with the information available. 

Mandates tie up funds arbitrarily 

The lack of data is just the tip of the iceberg. In general, schools are required to do 
things that have been mandated without any consideration for their cost or 
consequences for school performance. Moreover, these mandates must be fulfilled 
even if people in schools see better ways to use the resources available to them. 

I won't try to provide a comprehensive list of such mandates here.1 But examples 
will help. 

1 See, for example, Chubb, John E., Overcoming Governance Challenges in K-12 
Online Learning, in Finn, Chester E. and Daniela Fairchild, Education Reform for the 

Digital Era, Washington, the Thomas Fordham Institute 2012, pp.99-134/; Hill, Paul 
T., Picturing a Different Governance Structure for Public Education 
in Manna, Paul and Patrick McGuinn (eds). Rethinking Education Governance, 
Washington D.C, Brookings Press 2012 (forthcoming). See also Murphy, Joseph, 
Governing America's Schools: The Shifting Playing Field, Teachers College Record 
Volume 102, Number l, February 2000, pp. 57-84 
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Some come from state legislatures, which set days and hours of operation for 
schools; allocate funding in well defined categories to limit schools' freedom 
over how they spend their money; set licensing requirements that prevent 
schools from hiring people without specific (and often arbitrarily defined) 
training and experience; and mandate school staffing patterns - a teacher for 
every so many pupils, a minimum administrative structure for a school no 
matter how small (e.g. a principal, assistant principal, librarian and nurse) 
and an extra administrator for every so many students above some 
minimum. 

Some come from the federal government, e.g. requirements that teachers 
paid from federal funds be given some duties and not others, that schools use 
particular forms of test to assess student learning, that handicapped children 
be educated in the least restrictive environment possible but be given 
whatever extra instructional services they may require without regard for 
cost. 

Further mandates come from local school boards, which can decide what 
methods and materials schools may use, and assign staff to a school without 
regard for the school's needs and priorities. Local school boards also create 
mandates for particular schools when they intervene in staffing or 
programming decisions on behalf of constituents. 

Nobody would seriously argue that all these mandates were put in place to make 
schools more effective or efficient. In fact, no single rationale can explain them, 
other than they are designed to protect adults. When adopted, by legislatures, 
school boards, or administrative agencies, most were justified as reasonable 
expedients in crisis or concessions to group demands. 

There are some mandates that were initially justified as increasing school 
effectiveness - for example, class size limits, teacher licensing, seat time 
requirements, and mandates that drive salary decisions and protect school 
employees at the expense of students. Some of these mandates have certain logic, 
and there could be some examples of schools that adopted certain policies (e.g. 
small class sizes) to good effect However none of mandates were based on evidence 
that the required actions made all schools more effective, or were more effective 
than other possible actions costing thei same amount.2 Nor were these supposedly 
effectiveness-oriented mandates coordinated in any way. Each was the product of 

z Some governance constraints arise from perennial problems, e.g. schools' tendency 
to under-serve handicapped children and to try to hand pick the easiest-to educate 
so they can look good. Rules to protect students against discrimination are perennial 
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targeted advocacy, not an integrated theory of school effectiveness. Instead, they 
were enacted one at a time and often for different reasons.3 

A special kind of mandate is the result of teacher collective bargaining agreements, 
or in states like Texas, state labor laws which are effectively just collective 
bargaining at the state level.4 

Mandates that break the links between performance and expenditure include: 

Automatic raises linked to seniority, given to any teacher whose performance 
remains above a very low minimums 

3 For a more complete account on the constraints imposed on experimentation and 
flexible use of public funds see Hill, Paul T., Marguerite Roza, and James Harvey, 
Facing the Future: Financing Efficient Schools, Seattle, Center on Reinventing Public 
Education 2008. 
4 For a summary of scholarly work on these results of union-promoted provisions 
see Hill, Paul T, The Costs Of Collective Bargaining Agreements And Related District 
Policies, in Hannaway, Jane and Andrew Rotherham (Eds.) Collective Bargaining in 
Education Negotiating Change in Today's Schools, Harvard Education Press 2006m 
ch. 4. 
5 There is an extensive literature in economics about the disconnect between the 
bases on which teacher pay is set in public education and consequences for 
students. Important examples include: Aaronson, Daniel, Lisa Barrow, and William 

Sander, Teachers and Student Achievement in the Chicago Public High Schools. 
Working Paper WP-02-28 (Federal Reserve Bank of Chicago, 2002); Aaronson, 
Daniel., Barrow, L., & Sanders, W. (2003). Teachers And Student Achievement In 
Chicago Public High Schools. Chicago: Federal Research Bank of Chicago; Goldhaber, 
Dan, & Brewer, Dominic (1997). Why Don't Schools And Teachers Seem To Matter? 
Assessing The Impact Of Unobservables On Education Production. 32, 505-523; 
Goldhaber, Dan, Dominic J. Brewer, and Deborah J. Anderson, "A Three-Way Error 
Components Analysis of Educational Productivity," Education Economics 7 (3) 
(1999); Hanushek, Eric A. (2003). The Failure Of Input-Based Resource Policies. 
Economic Journal, 113, F64- F68; Hanushek, Eric A, John F. Kain, and Steven G. 
Rivkin, "Teachers, Schools, and Academic Achievement" Working Paper 6691 
(National Bureau of Economic Research, 1998); National Council on Teacher Quality, 
"Increasing the Odds: How Good Policies Can Yield Better Teachers" (2005); Kane, T. 
John, Rockoff, Johah. E., & Staiger, Douglas 0. (2006). What Does Certification Tell Us 
About Teacher Effectiveness? Evidence from New York City. National Bureau for 
Economic Research Working Paper 12155. Cambridge, MA; Miller, Raegen and 
Marguerite Roza, The Sheepskin Effect and Student Achievement: De-emphasizing 
the Role of Master's Degrees in Teacher Compensation, Washington D.C. Center for 
American Progress 2012; Rivkin, Steven, Hanushek, E. A., & Kain, J. F. (2005). 
Teachers, Schools, And Academic Achievement. Econometrica, 73, 417-458. 
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Tenure for teachers who do not clearly prove their incompetence on the first 
2-4 years of work 

Automatic salary increases as teachers take additional training whether or 
not it is relevant to the teacher's responsibilities or the school's needs; 

Extra pay for Masters' degrees 

Strict limits of minutes or days that teachers can be in contact with students6; 

Requirements that all tenured teachers be placed in jobs before new teachers 
can be hired, and reductions in force be made on the basis of seniority not 
performance. 7 

Requirements that senior teachers who are displaced from their schools can 
"bump" junior teachers from their jobs regardless of the consequences for 
the schools thus disrupted.a 

Of all these mandates, there probably isn't one that is crushing all by itself. But 
mandates accumulate over time, as new ones are encoded in law, regulation, 
district policies, contracts, and court orders, and old ones stay on unchallenged. 

As a result of these mandates: 

Funds are tied up in uses whose costs and consequences are not known 

Money is spent on things that but satisfy interest groups or keep labor peace 
have little or nothing to do with student outcomes. (e.g. teacher masters 
degrees, tiny decrements in class size, job protection for less effective senior 
teachers) 

Uses of funds that might be good in some situations are mandated for 
situations in which they don't produce any advantage.9 

6 Baker, D. P., Fabrega, R., Galindo, C., & Mishook, J. (2004). Instructional time and 
national achievement: Cross-national evidence. Prospects 34(3), 311-334. 
7 See Sepe, Christina & Marguerite Roza, The Disproportionate Impact of Seniority 
Based Layoffs on Poor, Minority Students, Seattle, Center on Reinventing Public 
Education 2010. See also Marguerite Roza & Paul T. Hill, How Within-District 
Spending Inequities Help Some Schools To Fail, in Brookings Papers On Education 
Policy 201, 204, 216 (Diane Ravitch ed., 2004). 
~ See Levin, J., Mulhern, J., & Schunck, J. (2005) . Unintended consequences: The case 
for reforming the staffing rules in urban teachers union contracts. Brooklyn, NY: The 
New Teacher Project 
9 For an exhaustive account how funds are now used and the counter-productive 
effects of regulatory, contractual, and accounting constraints, see Roza, Marguerite, 
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Experimentation, tradeoffs and transfer of funds to more effective uses is 
difficult 

Mandates do more than tie up funds on uses whose effectiveness is not known. They 
also prevent experimentation with new methods of instruction and other student 
services that might be more effective, and movement of money, teachers, and 
students from less- to more effective and efficient schools and programs. Unless 
they want to violate express requirements law, contract, or policy, school and 
district leaders can't: 

Change the way students are grouped (e.g. teach some courses in very small 
classes and others, that need less individualization, in much larger ones). 

Shift money from non-instructional to instructional uses (e.g. from 
transportation, facilities, or rent to more class time, individualized 
instruction, student access to on-line materials, etc.). 

Hire experts to teach subjects that regular teachers are poorly prepared to 
teach (e.g. advanced physics graduate students to teach physics). 

Make tradeoffs between the use of live teachers and on-line resources that 
may do a better job of teaching some subjects (e.g. advanced math and 
physic, which are often taught by teachers who have not mastered the 
subjects themselves) 

Trade off between a costly but mandated use of funds and a less costly but 
equally effective one. 

None of these options is proven effective in every case, and there is no reason to 
suggest that they should be imposed on all schools by mandate. However, they do 
open up possibilities for much more effective instruction in some cases. Moreover, 
experimentation with these ideas single and in combination could lead to new 
approaches that would benefit most or all schools. Experimentation with such ideas 
- and others that could arise as educators experiment with new forms of instruction 
and student motivation - is the only way schools can become more effective. 
However, the rules under which public schools operate assume that there is one 
best way to teach students, and that existing schools should all use it. 

Education, like any other field, can make progress only by exploring new 
possibilities (which means experimentation with new uses for time and money and 
methods) adopting what works, rejecting what doesn't, and promoting widespread 
"uptake" of the most effective known methods. This means that the people 

Educational Economics: Where do School Funds Go?, Washington D.C., The Urban 
Institute Press, 2010. 
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responsible for producing student outcomes, particularly the heads of schools, must 
be able to change with they do and make tradeoffs, deciding to spend less on one 
resource or activity (e.g. the number of administrators in a school) and more on 
another (e.g. on-line resources that permit individualization). 

Also like any other field, education cannot afford to assume that the "state of the art" 
at any one time is the best possible. It needs instead to assume that today's state of 
the art could well become tomorrow's old news. Unfortunately, education policy 
discourse often presumes that the best way of promoting student leading are well 
known and can be encoded in ru les. These convictions persist against strong 
evidence to the contrary, for example that some students learn at a high level 
despite never setting foot in a school building, and that some students learn well in 
on-line courses that have effective class sizes in the hundreds. 

Pursuing continuous improvement requires levels of flexibility that public education 
resists. Our current governance system for public education both prevents the 
tradeoffs necessary for experimentation and discourages schools from picking up 
good ideas created elsewhere. Such systems clearly fail the efficiency test. 

How would Texas create an education system that did not tie up funds in inefficient 
uses, encouraged constant search for more effective ways to use money and 
children's time, and abandoned less efficient methods of instruction in favor of more 
efficient ones? I will take up those questions next. 

HOW TO MAKE AN EFFICIENT PUBLIC EDUCATION SYSTEM 

Texans could have an education system that strives for the most efficient use of all 
resources for the benefit of students. But it would have to be very different from the 
current system. It would need to have four attributes: 

• Transparent about expenditures at all levels as well as outcomes 
• Holds schools accountable for their efficiency, not just effectiveness 
• Is constantly open to new ideas and encourages competition 
• Provides incentives for students and families to maximize their own effort 

and results 
• Encourages schools to use services provided by others when they increase 

efficiency. 

Expenditure Transparency 

The need for transparency about expenditures is straightforward: to assess the 
efficiency of a school or instructional program it is necessary to know everything 
that is spent on it, as well as its outcomes. Given the likelihood that efficient schools 
will not all be alike - that the most efficient use of resources for one group of 
students might not be the most efficient for another - this requires a degree of 
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granularity of evidence that current public education accounting systems cannot 
provide.10 

Use of these data to inform decisions at the system level - about inefficient schools 
or instructional systems to be closed, efficient ones to be reproduced, and better 
targeting of schools and programs to particular groups of students - would require 
that expenditures be followed to the child level and be merged with outcomes data 
in the same school year that they were generated. The state and school district 
would also need capacities for detailed analysis to find and take action on evidence 
of efficiency outliers. 

Schools would also need the same data to assess their own efficiency, overall and for 
particular pupils, and to identify high efficient on-line programs to which they might 
assign students for whom particular courses offered by the school were not 
efficient 

These requirements imply significant investment in data and analytic systems at the 
state and district levels, whether employees or contractors do the work. 

Accountability for Effi ciency, not Just Effectiveness 

In a system built for efficiency, schools would be held accountable for how much 
students learned per dollar spent. Though highly effective schools would be unlikely 
to be closed, efficiency would be a tiebreaker. If, for example, two existing schools 
were serving an area suffering population decline and one had to close, the more 
efficient one would stay open. The state or a local board could also close a 
reasonably effective school if a group offering a dramatically more efficient 
approach challenged its charter renewal. 

This requires that both real cost and actual student growth be calculated, for each 
school each year. A state that controls inputs (e.g. says every class must be of a 
particular size, mandates schools' administrative structures, controls salaries and 
use of time) can never know whether it is making the most efficient use of its funds. 

Schools would be the entities held accountable for efficiency. Teachers working for 
a school would gain income and job security, depending on whether the school was 
so efficient that it could expand or make money selling its services to other schools; 
they could also lose out if their school was closed for low efficiency or abandoned by 
parents who found something better. However, no one outside the school could 
determine who was hired or how much they were paid. That would all depend on 
the school's success and how central individual teachers were to it. 

io For example, in Texas the financial reporting categories are so broad that it is 
difficult if not impossible to know how much is spent to actually teach any particular 
subject or any student. 
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Making the school the accountable unit also means that parents could not get direct 
access to the money available for their child's education. Families would have 
choices among schools, and schools would get the whole amount allocated for each 
child's education. But families could not allocate these funds in detail after choosing 
a school. Schools could attract parents by offering many options for remediation and 
enrichment, but they would remain responsible for student outcomes and efficient 
uses of funds.11 Schools' incentives to purchase courses and other experiences that 
are both effective and desired by parents will create enough opportunities for new 
business to stimulate a rich supply of on-line instruction and enrichment providers. 

Openness to new Ideas and Competition 

Incumbent educators need freedom to make tradeoffs on behalf of student learning 
and to experiment with new ideas. But there is no reason to think the group of 
people now employed in schools and school districts have a corner on ideas about 
how to accelerate student learning. To the contrary, many ideas about how to make 
k-12 schools more efficient - and how to match instructional and student services 
approaches to the needs of definable groups of students - will come from other 
levels of education and from people with backgrounds in learning theory, on-line 
instruction, and computer simulation. 

Some important ideas might eliminate factors that are now considered basic to 
public education (e.g. school buildings that house all students 6 hours/day 5 
days/week) in favor of much more parsimonious approaches (e.g. blended learning 
models where students attend school one day /week, so that one building can 
contain 5 schools). Even if instruction were no more effective in the new schools, 
they would have lower costs and therefore be more efficient. 

In conventional public education, there are many barriers preventing the trial and 
use of ideas from those sources. Though schools and districts might adopt some 
ideas for special courses or extracurricular supplementation, they are extremely 
resistant to changing the ways they use time, people, and money. This means that 
externally derived innovations are normally kept on the margins and not allowed to 
invade what conventional educators consider the "core" of their work. 

Innovators on the outside can't hope to implement big ideas that will totally 
transform students' learning experience; to the contrary they know that any use of 
their ideas in public schools will be marginal and not well funded. For many that 

11 I have argued elsewhere that parents really can't be held accountable for 
inefficient uses of public funds - they can't be fined or have their children taken 
away- but schools can. Thus the insistence on schools serving as the manager of 
funds and purchaser of services. See Hill, Paul T., School Finance in the Digital 
Learning Era, in Finn, Chester E. and Daniela R. Fairchild, Education Reform for the 
Digital Era, Washington D.C., The Thomas W. Fordham Institute 2012. See 
especially pp. 91-95. 
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means that their talents can be used more lucratively elsewhere, particularly in 
adult training and computer gaming. Thus, education does not get the benefit of all 
the available ideas that might improve efficiency. 

To get fu ll access to all the possibly relevant innovations, public education must be 12 
so open to ideas created elsewhere, and so willing to use promising ideas on a large 
scale that innovators can hope to make a good living from it. 

Innovators must be able to start schools that public school students can attend, and 
receive all of the money that students bring with them. Successful innovative 
schools should have no limitations on the numbers of schools they serve or the 
numbers of times they replicate their core ideas. This requires a reliable mechanism 
for licensing of innovative schools, ensuring that students who want to attend them 
can do so, and that money will flow directly to innovative school operators.12 

Today, school chartering meets that broad description, though state caps on the 
numbers of charter schools allowed, and funding policies that give charters less 
money per pupil than other schools constitute grave barriers to implementation. 
However, a state law allowing innovators to apply for a charter, be fairly judged on 
the plausibility of their plans, admit students without limitations and get the same 
amounts of money as do neighboring school districts, is a necessary ingredient of an 
efficiency-oriented public education system. 

Incentives for Students and Families 

Student and family motivation is the great unsolved mystery of public education. As 
schools are now organized, students either come motivated or they don't; teachers 
can reach as few via personal contact, but many are unreachable. A public education 
system designed for efficiency could give students and families new incentives, and 
give schools new opportunities to experiment with student motivation. 

A public education system meant to optimize efficiency could provide real financial 
incentives for students to use their time (and thus public funds) as efficiently as 

12 Inefficient schools would face severe penalties, including loss of students and 
possible loss of their charters. Should a school also be penalized in lesser ways, e.g. 
by fines if its students don't do very well, but not badly enough for the local board to 
revoke its charter? I have argued elsewhere that hair-trigger penalties for schools 
that run into minor trouble would discourage risk-taking and discourage people 
with promising but unproven ideas to enter the market. The efficiency perspective 
does not alter this conclusion. See Hill, Paul T., School Finance in the Digital 
Learning Era, in Finn, Chester E. and Daniela R. Fairchild, Education Reform for the 
Digital Era, Washington D.C., The Thomas W. Fordham Institute 2012. See 
especially pp. 91-95. 
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possible; and allow schools to learn about and get access to materials and 
techniques that have increased the efficiency of students in other schools. 

As discussed above, students need incentives to work hard and master necessary 
material quickly, and parents need incentives to make sure they do. An education 
funding system could approach this by letting families benefit from student 
efficiency, letting them share in the savings from courses not taken or months of 
school not needed. Schools also need to benefit from their students' efficiency, so 
the savings could be divided equally. 

Family incentives could reward students who were able to avoid or cut short course 
taking by passing rigorous proficiency exams. Then, funds saved could be shared 
between the school and the student, with the student's share going into an account 
that could be used to pay for instruction at any time the student chose, for the rest of 
her life. Students could use the money for elective courses or keep the money to pay 
for higher education.13 

This proposal obviously applies to secondary students. However, some parents 
might see the advantage in sending their children to elementary school in an 
advanced state of preparation and using the savings for electives or saving for 
college. 

For this to be possible schools would have to be able to realize savings when 
individual children test out of a course. That might not be possible for conventional 
courses taught by teachers in classrooms, but it could work for on-line courses or 
tutorials that schools could buy on a per-capita basis. The fact that both schools and 
families could benefit financially from this arrangement creates an incentive for 
schools to organize their courses so that the marginal cost of a student is easy to 
compute. 

One possible problem with these incentives is that privileged families might be 
more likely to realize savings than disadvantaged families, which have fewer 
opportunities to build students' skills out of school. However, if the pupil-based 
funding were weighted for the difficulty of educating children with particular 
characteristics, families that simply prepared and supported their children better 
than others like them could also benefit. 

Of course schools would also benefit when students who based on their 
demographic characteristics are expected to need remediation, pass their courses 
on time. Insofar as student weighted funding takes account of the likelihood of 
remediation, schools that prevent course failure could have extra money to share 

13 Today, students who pass AP exams at high enough levels to gain college credits 
get some form of this reward. However, it is available only to the most advanced 
students at the best-staffed schools. The incentive proposed could be available for 
any student who could pass a proficiency exam in any course. 
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with families. Ultimately schools that do this for their disadvantaged students could 
avoid the most inefficient possible kind of expenditure, on preventable special 
education placements. 

These incentives would also encourage schools to look for methods to encourage 
students to attend, do the work, and learn rapidly. Schools that identified ancillary 
courses that built student skills and motivation could assign students to them and 
share the benefits with parents. 

Schools Buying One Another's Services 

All the ideas in the preceding section presume the ability of schools to make 
available a wide variety of courses and enrichment experiences. This is impossible if 
a school spends all its money on employees and a fixed curriculum. But it is possible 
if schools consider themselves gatekeepers between students and the vast number 
of learning experiences available for per-capita fees on-line and from other schools. 

Mike Johnston and l have expanded on this idea of schools as brokers of learning 
experiences elsewhere.14 The arrangements suggested here create strong incentives 
to search for the best way to meet any student's need, and to be indifferent about 
whether a student takes a course managed by his home school or some other 
source. Most schools will continue to offer adult supervision, counseling, and 
tutoring, and some will develop instructional specialties that both keep their 
students at home and draw students enrolled elsewhere. But to be competitive, 
especially under an accountability system that takes account of efficiency, schools 
will need to organize themselves for nimbleness, "making" only those aspects of the 
student experience at which they are good, and "buying" the rest elsewhere. 

Thus, schools will constitute a marketplace for instructional programs and other 
services, each trying to be an excellent provider (and thus seller) of some things and 
a buyer of others. 

CAN ALL THE PARTS COME TOGETHER? 

As presented above, re-orienting our public education system to emphasize rather 
than ignore efficiency would be a complicated endeavor. This is so largely because 
being oblivious to efficiency is so deeply engrained in the way we govern, finance, 
and assess public education today. Changes in the ways schools were funded would 
have to be integrated with reforms in the ways public officials oversee them. 
An integrated finance and government system for efficient public education would 
have the following features: 

14 Hill, Paul T. and Mike Johnston, In the Future, Diverse Approaches to Schooling, 
Phi Delta Kappan, November 2010 vol. 92 no. 3 43-47 
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• A student-based funding scheme in which every student carries funds 
- actual dollars - to the schools or on line programs she attends. 

• Movement of money moves whenever students transfer schools. The 
state could hold back small amounts of money for data analysis and 
oversight. 

• Freedom for schools to use their budgets as they choose to support 
their instructional programs. No deductions from budgets for not 
renting facilities or employing staff. 

• Total freedom for parents to choose any school in the district or state. 
• A requirement that all schools would be chartered or run under 

performance contracts. 
• Rigorous student learning standards and state maintained data files 

that allow tracking of each student's annual learning and how money 
was spent on her education. 

• Openness to charter applicants from any source 
• Annual performance review of all schools and withdrawal of the 

charters of the least efficient schools.ts 
• Acceptance that cyber or blended schools eligible for chartering and 

funded the same as all other schools, based on enrollment. 

The system sketched here is very different from that present in Texas and elsewhere 
in the U.S. However, the new system doesn't have to be built from scratch. Many of 
the system elements described above - pupil based funding and accounting, school 
level control of spending, public oversight of schools based on performance rather 
than compliance, schools free to experiment with new modes of staffing and teacher 
compensation, and openness to new providers and technologies - are present in 
New Orleans and other "portfolio school districts." State laws, most recently in 
0 hio, are also being changed to create new freedom to experiment in search of more 
effective forms of schooling.16 

is Performance oversight arrangements could include a state recovery district, like 
those now operating in Louisiana, Tennessee, and New Jersey, that could take 
control of consistently ineffective schools that the local Board had refused to close 
or replace. For more on recovery school districts see Hill, Paul and Patrick Murphy, 
On Recovery School Districts and Stronger State Education Agencies: Lessons from 
Louisiana, CRPE 2011 http://www.crpe.org/cs/crpe/view /csr_pubs/449 
See also Smith, Nelson, The Louisiana Recovery School District: Lessons for the 
Buckeye State, The Thomas Fordham Institute, downloaded 6/27. 2012 from 
http://www.edexcellence.net/publications/the-louisiana-recovery-school­
district.html 
16 A portfolio school district is one that provides families the best choices among 
schools possible, using a combination of strategies - including traditional direct 
operation, chartering, and contracting out to private providers and on-line schools -
and is willing to close low performing schools no matter who operates them and 
open the best new school possible no matter what the source. 
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It is my understanding that the courts in Texas are loathe to mandate specific 
changes to the educational system. Instead, the courts merely determine the 
adequacy, suitability, equity and now efficiency of the system. If it is found lacking 
in any of these, it then goes to the legislature to make the necessary changes. The 
ideas I have put forth above are proffered as a way of showing what could be in 
comparison to what is. This highlights the clear inefficiencies in the system. 

Whether Texas can re-focus its public education system on efficiency depends 
on how strongly leaders outside of education are convinced that every penny 
of public expenditure must be used to the benefit of children. 

For a full account of the portfolio district strategy and its main exemplars, see Hill, 
Paul T., Christine Campbell and Betheny Gross, Strife and Progress: Portfolio 
Strategies for Managing Urban Schools, Washington D.C, the Brookings Press, 2012 
(forthcoming). 
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We wanted to 
understand how 
Texas K-12 public 
education dollars 
are currently used. 

Although Texas spends $558 per school year on K-12 public education, 
there is no transparency or financial accountability for how this money 
is actually used. 

Executive Summary 

Texas has been embroiled in a multi-decade legal and political battle over 
the funding of public education. The Texas Supreme Court has concluded 
that to be constitutional, the system of funding K-12 public education must 
be "efficient," .. suitable" and "adequate." However, the Court defined these 
terms very broadly. It also declined to provide any quantifiable metrics by 
which to evaluate whether the system meets these criteria. 

As outside but interested observers. we at the Texas Education Accountability 
Project (TEAP)1 found the ongoing legal battle intriguing because the 
plaintiffs to date have failed to propose any quantifiable metrics to address 
the efficiency and suitability of the current system and have offered only 
very limited ones for evaluating its adequacy. Nor has anyone provided any 
useable information which would allow either the Legislature or the courts 
to measure how changes in funding might directly translate into changes in 
the quality of education provided to students. 

Certainly, various parties have pointed to disparities in spending per 
student as well as the relative performance of students in different school 
districts on standardized tests. 2 However. the Court has already ruled 
that per student spending and test scores alone are not dispositive. More 
importantly, none of the plaintiffs has even attempted to show that they 
use their current funding efficiently and thus. only if they receive additional 
resources will they be able to provide a suitable and adequate education 
for their students. 

Consequently, we thought it might be useful if an outside group independently 
conducted a detailed review of how Texas schools spend the billions of 
dollars of funding that they receive. Of course we recognize that there is 
not a perfect correlation between the amount of money spent - or even 
to some degree how the money is spent - on educating students and the 
resulting outcomes. But at the same time, a precondition to improving any 
system of public education (much less making it conform to the State's 
constitution) is to first understand how current resources are being used 
and compare that with the results that they produce. 

Our goal was to identify a set of quantifiable metrics that could be used in 
evaluating the efficiency, suitability and/or adequacy of the current system 
as well as any new system the Legislature might devise. To do this, we 
spent two years gathering and analyzing financial data from school districts 
across our State. 

: By way of background. TEAP is a nonprofit. nonpartisan organization. Our goal is to utilize the private sector experience of our members 1n order to 
make some small contribution to improving public education in our State. Our members do not directl\ or indirectly provide any services. supplies or 
equiprnent to schools or in any other way financially benefit from K-12 Texas public education. Rather. we earn our lrvfngs investing capital into private 
companies unrelated 10 education. 

·In order to support these arguments, some plaintiffs have relied on academic studies that emplo; macro-econometric models based on aggregate 
stat1stical data across many school districts. 
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We discovered that 
only those who work 
for a school district 
have any idea how 
it actually uses its 
funding. 

More than half 
of a typical 
school district's 
expenditures are 
disclosed in a single 
line item of its annual 
report. 

Financial Allocation Study of Texas 

No real financial accountability in Texas public education 

What we found was startling - namely. there is no real financial accountability 
for K-12 public education in Texas. In a system of public education that in 
aggregate spent nearly $5583 in the 2008-2009 school year and which 
increased spending per student by nearly 63% over preceding decade 
(almost twice the rate of inflation). it is almost impossible for any average 
citizen who does not work for a school district to have any idea of how 
taxpayer funds are used. 

To be sure, the current system of reporting generates tremendous amounts 
of data and each school district is required to publish an annual financial 
report that has been independently audited. However, for several reasons 
the system produces little useful information. precluding both transparency 
and accountability. 

First and foremost. the primary financial disclosure document produced 
by school districts - their annual financial report - does not provide an 
average citizen with any real insight into how a particular school district 
uses its funding. These documents uselessly aggregate the overwhelming 
preponderance of the school district's expenditures into a small number 
of individual line items, each with comforting-sounding names such as 
"Instruction'' and "School Leadership." In other words, the documents do 
not tell the reader what the district purchased. Rather, all that is disclosed 
is the generic purpose of the expenditures. 

For example, according to the Comptroller's office on average 56% of 
Texas school districts' expenditures are incorporated into their annual 
reports in the single line item of "Instruction." Under current Texas 
Education Agency rules. school districts are required to include in this 
line item 29 different categories of expenditures. In addition, they are 
allowed to add into "Instruction" any expenditure which fits the very broad 
definition of providing "direct interaction between staff and students to 
achieve learning." Our review of a group of school districts' supporting 
documents (general ledgers and check registers) used in preparing their 
annual reports found that expenditures included in "Instruction" ranged 
from hotel and travel costs to general supplies to "Xmas Staff Gifts" and 
even a "Magic Show."" 

The paucity of the information provided to citizens by school districts on 
how taxpayer funds are actually used is particularly surprising given that 
they regularly collect immense amounts of financial data. Their general 
ledgers track every expenditure made and accompanying these entries are 
a series of "object codes" that are either very specific (i.e .. cell phone 
allowances, print shop expenditures. water, sick leave. etc.) or extremely 
broad (general supplies, contracted services, other operating expenses, 
etc.). In the general ledgers that we reviewed. every expenditure had 
both a function code (i.e., "Instruction,'' "Curriculum Development." 
"School Administration,'' etc.) and an underlying object code. Much of this 
information, in turn. is captured in databases maintained by the TEA. 

·'The authors would li>le to emphasize tr.at in no wav are we suggesting that the school districts that we reviewed are misreporting their financial data. 
Rather. it is the reporting rules that the) must follow are what preclude any financial transparency and,'or accountability. 

2 Texas Education Accountability Project 

Appendix 8 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 7 of 49



Although there is a 
great amount of data, 
there is almost no 
useful information. 

It is impossible to 
improve education 
in Texas unless we 
improve financial 
accountability. 

Transparency a precondition to financial accountability 

Unfortunately. no average person has the time or resources necessary to 
analyze even a fraction of this data. But without such a forensic accounting 
exercise, it is impossible to determine relatively simple things such as 
how much of the district's funding is used to pay teachers solely to teach 
vs. what it costs to insure driver"s education vehicles (both of which are 
classified as "Instruction·· expenditures), much less what is the district 
spending money on that is essential vs. optional. 5 

For many good reasons, our State·s system of public education is based 
on "local control"- that is, local school districts and not some centralized 
authority determine, given their individual demographics. location, 
economics and other factors, the best way to educate students. Ideally, 
local control allows parents input into how their children are educated 
and how their school districts should best use taxpayer funds. However, 
a precondition to financial accountability under such a structure is that an 
average citizen be able to understand exactly how his or her school district 
spends money, something precluded by the current system of financial 
reporting. 

The uninformed being evaluated by the equally uninformed 

Also consider for a moment the larger implications of what we found: The 
Legislature somehow must design an efficient. suitable and adequate 
system of funding Texas public education while at the same time possessing 
no real idea of how school districts currently spend taxpayer money. Equally 
problematic, the courts somehow must evaluate the constitutionality of 
whatever the Legislature produces but they have no better information 
than that on which the Legislature must rely. The resulting process can 
be best characterized as the uninformed being evaluated by the equally 
uninformed. 

Most importantly. the economic future of our State is dependent on having 
a well-educated populace. But without any useful information of how we 
currently spend our education dollars. whatever system the Legislature 
devises will be at best arbitrary and will likely do little to improve education 
in Texas. 

A simple solution 

There is, however. a simple solution to this dilemma: fix the current system 
of financial reporting. These changes should be guided by one simple. 
overarching principle: the primary purpose is to produce information that 
allows an average citizen to easily understand exactly how his or her school 
district spends taxpayer money. 

Only if and when the system meets this standard will there ever be real 
financial accountability in K-12 public education. Additionally, only with 
these changes will the system generate the necessary information that will 

' In fact. we concluded alter nearly two years of research that the only wav TEAP - even thougn we invest 1n companies for a living - would ever be able 
to iigure out exactl; how a school district was spending taxpayer money would be to recreate a new general ledger (and from that an annual f1nanc1al 
reportJ by beginning with the thousands of underlying receipts from allot a district's individual purchases and expenditures. 

Texas Education Accountability Project 3 
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School district annual 
financial reports must 
be changed in six 
ways. 

4 

allow the Legislature to design a system of funding public education that 
is constitutional. 

We would recommend that at a minimum: 

(i) School district annual financial reports must be redesigned in six 
ways: 

a. The line items included in the summary pages of the reports 
should be tied to specific types of expenditures and not simply 
their general purposes; 

b. Each of these line items should be accompanied by a schedule 
with numerous sub-line items which detail precisely how the 
funds were used; 

c. The annual report should include key output metrics including 
the numbers of students taught in different types of classes; 

d. It should also include a detailed organizational chart for the 
district: 

e. It should list any and all agreements with non-district employees 
and entities as well as the amounts paid and services and/or 
products received; 

f. For those districts which share services with other school 
districts and government agencies, their annual report should 
have a separate set of detailed disclosures describing what 
was purchased and how the funds provided were used. 

(ii) The coding in school district's supporting documents (i.e., general 
ledgers and check registers) should likewise be changed so to create 
an easy audit trail that ties individual expenditures into the sub-line 
items of the supporting schedules in the district's annual financial 
report. Only by doing this can an outsider easily determine not only to 
whom or to what money was paid but also forwhat exact purpose; and 

(iii) School districts should be required to make their financial reports. 
major contracts and supporting documents easily accessible on line 
through the individual district's website. 

We have included in this report a series of proposals to address these 
issues. 

Texas Education Accountability Project 

Appendix 8 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 9 of 49



System of funding 
public education 
must be "efficient," 
"suitable" and 
"adequate." 

I. Introduction 

Texas has been engaged in a four decade political and legal battle over 
how much it must spend on public education, how those monies should 
be allocated and from where all of this funding is going to come. Poor­
er districts have argued that the state's historical system of funding 
K-12 public education is unconstitutional because of its reliance on local 
property taxes which, in turn, creates a vast disparity in the amounts spent 
on educating students in public schools in different parts of the state. 
Their litigation culminated in the landmark Edgewood cases which forced 
the Legislature to materially alter how public education is funded. 

The resulting system was and remains - to put it mildly - extremely 
unpopular and controversial. Relying on a series of formulas that are 
altered in every Legislative session and that are almost indecipherable, the 
program nicknamed "Robin Hood" takes funding that would have otherwise 
been used to educate students in wealthier districts and transfers it to less 
affluent ones. 

Robin Hood spawned a series of additional lawsuits claiming that this 
system of funding public education violated the State's constitution 
because it de facto imposed a state property tax. The Court agreed that, 
as then structured, Robin Hood violated the State· s constitution. It also 
indicated that the K-12 public education system in general required both 
structural changes and new sources of funding because it was on the cusp 
of being inadequate. 

At the same time. however, the Court's guidance to Legislature was 
fairly non-specific. It determined that there is a constitutional obligation 
that Texas' system for providing free public education meets three key 
standards: (i) efficiency; (ii) suitability; and (iii) adequacy. 

The Court defined efficiency as "the meaning of effective or productive of 
results and connotes the use of resources so as to produce results with 
little waste." It explained that in order to be suitable "the public school 
system be structured, operated and funded so that it can accomplish its 
purpose for all Texas children" and that an "adequate" education system is 
"one that achieves a general diffusion of knowledge." Exactly how the then 
current system of funding public education must be changed to meet these 
criteria was left up to the Legislature as the Court claimed that it lacked the 
basis for "declaring what education or finance systems will alone satisfy 
[the Constitution's) standards." 

Court has left it to others to propose quantifiable metrics 

However, these rulings made it clear that the Court decided that it was not 
its job to redesign the Texas system of public education and that the Court 
was unwilling to propose any quantifiable metrics by which to measure 
whether any system would be constitutional. More specifically. the Court 
provided no guidance as to the types of skills that students must acquire 
- much less how one should measure whether these skills have been 
achieved - to meet the constitutional requirement of "achieving a general 
diffusion of knowledge ... It likewise provided no metrics on how to measure 
efficiency. Instead. it left it to others to propose their own ideas. 

Texas Education Accountability Project 5 
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Multiple new lawsuits 
have been filed, 
challenging the 
constitutionality of 
current system. 

None of the plaintiffs 
have proposed 
metrics to determine 
efficiency or 
suitability. 
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Perhaps because the ruling was so broad. the Legislature subsequently 
elected to only marginally change the structure of funding for public 
education. The resulting legislation required school districts to gradually 
lower their maximum property tax rates for school maintenance and 
operation and (at least theoretically) replaced that revenue through a 
combination of new state taxes. 

Lack of clarity + less funding + higher standards = more lawsuits 

The non-specificity of the Court's ruling also made it inevitable that. 
regardless of whatever the Legislature did, there would be additional legal 
challenges. The potential for more litigation was further enhanced because 
the Legislature had to cut more than $58 in public education funding over 
the next biennium in order to balance the State's budget. In addition. at 
the same time it substantially raised the education standards for Texas 
high schools through a program called "College and Career Readiness 
Standards" (CCRS). 

Consequently, late last year and early this year a flurry of new litigation was 
filed. Although each of these lawsuits rely on different bases for challenging 
the public system of education, they all claim that it either fails to meet 
the three criteria outlined by the Court. or that in attempting to meet these 
criteria, it violates some other aspect of the State's constitution. 

Texas Education Accountability Project (TEAP) 

We at the Texas Education Accountability Project (TEAP) have dared to wade 
into the middle of this debate. By way of background, TEAP is a nonprofit, 
nonpartisan organization. Our goal is to utilize the private sector experience 
of our members in order to make some small contribution to improving 
public education in our State. Our members do not directly or indirectly 
provide any services, supplies or equipment to schools or in any other way 
financially benefit from K-12 Texas public education. Rather, we earn our 
livings investing capital into private companies unrelated to education. 

Our members (like anyone else who has studied the current system of 
public education) see that it is rife with problems that must be solved 
and the current quality of education provided to many students in some 
school districts is abysmal at best. And certainly, the level of resources 
that school districts have at their disposal to educate students varies 
immensely across our State, with some school districts clearly having to 
do a great deal with very little. 

As interested observers of the battle being waged in the Legislature and 
the courts over public education, we were surprised that the participants 
in this debate have provided to date only very limited quantifiable metrics 
to support their arguments. No one has proposed any methodology for 
measuring efficiency and/or suitability. Those who have tried to quantify 
adequacy have relied on very broad econometric models that purport 
to correlate education outcomes and different spending levels. More 
importantly, no plaintiff has even attempted to demonstrate that it uses its 
current funding efficiently and, therefore, only with additional funding can it 
provide a suitable and adequate education for their students. 

Texas Education Accountability Project 
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TEAP spent two years 
reviewing school 
district financial data. 

Of course, plaintiffs have also pointed to spending per student and the 
relative performance of students in different school districts on standardized 
tests. However. the Court has already ruled that per student spending and 
test scores alone are not dispositive. 

Independent review of the data 

Consequently, we at TEAP thought it might be constructive to have an 
outside group independently examine how Texas school districts currently 
spend taxpayer dollars. We spent almost two years collecting and analyzing 
financial data across multiple school districts throughout Texas. Our goal 
was to identify a series of potential metrics or benchmarks that could be 
used to better measure the efficiency, suitability and adequacy of the current 
system and, thereby, assist both policymakers and jurists in fashioning a 
funding mechanism for public education that would meet its constitutional 
requirements. Ideally, these same metrics could also be used to improve 
how we educate children in our State. 

Our analysis quickly evolved into an exercise in forensic accounting. We 
looked at the audited financial reports for individual districts as well as 
the Texas Education Agency's rules for reporting. We also delved much 
more deeply into the numbers by comparing the financial reports of several 
individual school districts with their supporting documents including 
their general ledgers. check registers, the superintendent's employment 
agreement, the structure of the district's employee benefit programs and 
how they accounted for shared services and supplies, etc. 

No real financial accountability for public education in Texas 

What we found was quite different from what we had expected. More 
specifically, we discovered that there is currently no real financial 
accountability for K-12 public education in Texas. 

Certainly, school districts currently generate oceans of financial data 
and each school district must prepare an annual financial report which 
is independently audited. Unfortunately, however, the current system of 
financial reporting produces no useful information, making it impossible 
for anyone who does not work in the district to have any real idea of how it 
spends taxpayer funds. 

As we will explain later in greater detail, three findings led us to this 
conclusion: 

(i) The primary disclosure document produced by school districts -
their annual report - tells the average citizen very little on exactly 
how a particular school district uses its funding; 

(ii) Although school districts regularly track thousands of pieces of 
financial data in their general ledgers and check registers and 
much of that data is captured in databases maintained by the 
Texas Education Agency (TEA). it is just that, raw data. No average 
person has the time and resources to analyze a fraction of it. But 
without a detailed forensic accounting analysis this mass of data 
provides no useful information; and 
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Both the Legislature 
and the courts lack 
the information 
required to design a 
constitutional system. 

8 

(iii) Some - but not all - school districts make it extremely difficult for 
outsiders to obtain their financial data. 

The uninformed being evaluated by the equally uninformed 

Consider for a moment some of the consequences of our findings. The Texas 
system of public education is based on the concept of '"local control" - that 
is, instead of relying on a centralized authority, each district determines 
the best way to educate its students given its geography, demographics. 
economics and other factors. Ideally, local control allows parents input into 
how their children are educated and how their school districts should best 
use taxpayer funds. 

Clearly, a precondition to financial accountability in a system based on local 
control is that average citizens must be able to understand exactly how 
their school district spends money. Unfortunately. the current system of 
financial reporting precludes any such understanding. 

Further, the Legislature likewise has no better information with which to (re) 
design the system of funding public education. However, whatever it devises 
must "produce results with little waste," although it lacks any ability to 
measure or evaluate exactly how the money it appropriates is employed. It 
also must create a system that "accomplishes its purpose·· and produces 
'"a general diffusion of knowledge" without the ability to measure precisely 
what is being done to educate students with the dollars provided. 

Equally problematic, the courts must evaluate the constitutionality of 
whatever the Legislature designs but has no better information than 
that on which the Legislature must rely. The resulting process can be 
best characterized as the uninformed being evaluated by the equally 
uninformed. 

More importantly. whatever the Legislature and the courts arrive at will 
be at best arbitrary and will likely do little to improve education in Texas. 
It also will invariably lead to more lawsuits challenging the new system's 
constitutionality. 

A simple solution 

However, there is a simple solution to this dilemma: fix the current system 
of financial reporting in public education in Texas. It should be redesigned 
so that the information that it provides allows the average citizen to easily 
understand how his or her school district spends taxpayer money. Later in 
this report we will outline a series of proposals to address these issues. 
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Only if citizens can 
understand how tax 
dollars are used can 
school districts be 
accountable. 

II. A system of financial reporting financial that 
produces little useful information 

School districts in Texas report their financial data using the Public 
Education Information Management System (PEIMS). Designed by the 
Texas Education Agency (TEA), the system's purpose is to track a wide 
variety of information from school districts across the state including 
student demographics and academic performance. personnel, 
financial and organizational information. 

School districts track all of their expenditures in their general ledgers 
and check registers. The data is used in preparing the district's primary 
financial disclosure document, an independently audited annual 
financial report. The manner and format used by school districts to 
prepare this report is prescribed by the TEA's Financial Accountability 
Resource Guide (FARG). 

As described in the FARG, the goal of all this work and expense is to 
"communicate adequate information to user groups to enable them to 
assess the performance of those parties that have been empowered 
to act in the place of the citizenry." Further. the reporting is not ··an 
end in itself' but, rather "helps fulfill government's duty to be publicly 
accountable.'· It also is designed to help "satisfy the needs of users 
who have limited authority, ability. or resources to obtain information 
and who therefore rely on the reports as an important source of 
information.·· 

Finally, the FARG also identifies the three primary target audiences for 
the districts' annual financial reports: 

(i) Citizens of the school district (taxpayers, voters, service 
recipients, media, advocate groups, and public finance 
researchers) 

(ii) Direct representatives of the citizens such as legislatures 
and oversight bodies (state legislatures, school boards) 

(iii) Creditors (individual and institutional investors. bond rating 
agencies. intergovernmental granters) 

Simply put. the consumers of tax dollars - namely, the school districts 
- are accountable to their constituents, elected officials and creditors. 
In order to be accountable, the districts are obligated to provide 
financial disclosure in such a manner so that someone who does not 
work in the dist1·ict on a day to day basis can understand how these 
tax dollars are being used. 

Three reasons why the current system fails to meet its own 
stated objectives 

Unfortunately, for three reasons the current system of public 
education financial reporting falls far short of meeting these 
objectives. First. the rules on how school districts are required 
to prepare their annual financial reports effectively preclude 
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any transparency on how school districts actually spend their 
money. Second, although school districts amass large amounts of 
financial data in their check registers and general ledgers (much of 
which is captured by databases maintained by the TEA). it is just 
that, raw data. Absent a detailed forensic accounting analysis -
something impractical for most people - the data provides no useful 
information. Finally, Texas school districts are not required to make 
their financial data easily accessible to outsiders. 

Issue I - Disclosing only the general purpose of spending and 
not what exactly was purchased 

If you pick up a copy of a school district's annual report. you will find 
many similarities to that of the financial report of any public company. 
The report includes basic financial statements as well as notes 
explaining in greater detail some of the data that was incorporated in 
the summary pages. 

But, unlike a public company, school districts do not have income 
statements because they are not intended to make money. Instead, 
the basic financials include a "Statement of Revenues, Expenditures 
and Changes" which both describes the sources of the district's 
revenues and its expenditures in that school year. 

Tl1is page of its annual financial report is the primary way in which 
school districts disclose how they spent taxpayer money. It is also 
a key reason why there is no real financial accountability for public 
education in Texas. 

Vast number of different types of expenditures crammed into 
individual line items of disclosure 

More specifically. as currently designed, the expenditures listed in this 
page of the report are crammed into a small number of individual line 
items with comforting sounding names such as "Instruction". "School 
Leadership," "Curriculum and Staff Development," etc. But these line 
items do not tell the reader how the money was spent: rather. they 
only disclose the general purpose of the spending. 

More problematic, they provide only very limited additional information 
on exactly how the district used its funding, although there are notes 
and additional schedules to the annual report. Consequently, the reader 
has no idea of very basic items such as how much is being spent to pay 
teachers to teach or what are the overhead costs of the district. 

In addition, no outsider reading this report has any idea of how to 
determine which activities that are being funded by the district are 
necessary and essential to educating students versus those that are 
nice and useful but. in reality. are optional to getting a good education. 
Further, the disclosure provided makes it impossible for anyone to 
measure how efficiently the school district is using its funding. 

For example. according to the Comptroller's office, on average about 
56% of school districts· expenditures were included in a single line 
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item of their annual financial report. With the ubiquitous title of 
"Instruction,'· this line item aggregates, at a minimum, 29 different 
types of expenditures including: 

1. Paying regular and/or substitute classroom teachers; 
2. Paying teacher aides: 
3. Paying classroom assistants; 
4. Paying graders; 
5. Paying staff working in the classroom on a dedicated 

basis; 
6. Paying adult basic education teachers; 
7. Paying teachers that deliver instruction by television or 

satellite; 
8. Tl-IN services provided by education service centers; 
9. Classes taught to students by education service centers; 
10. Special education instructional services, including speech 

occupational and physical therapy; 
11. Upkeep and repairs to instructional materials and 

equipment in the classroom; 
12. Instruction in health; 
13. Field trips: 
14. Band instruments purchased by the school district or 

donated by band boosters or other groups: 
15. Instructional computer networks; 
16. Software; 
17. Licensing fees: 
18. Maintenance and supplies for instructional computer 

networks; 
19. Paying staff and instructional computer lab teachers; 
20. Paying network managers for instructional networks; 
21. Paying technology coordinators for instructional networks: 
22. Testing materials for tests developed and administered by 

teachers: 
23. Salaries for instruction including that portion of the salary 

for the regular school day that is for teaching physical 
education courses for credit when athletic activities are 
taking place; 

24. Instructional supplies including but not limited to 
classroom supplies, grade books, grade book software, 
report cards, student handbooks and related costs; 

25. Insurance for driver's education vehicles; 
26. Graduation expenditures/expenses; 
27. Pre/post-employment physicals for personnel classified in 

this function; 
28. Drug testing for personnel classified in this function; and 
29. Purchase of vehicles for instructional purposes. including 

driver education. 

Wide variety of other types of expenditures included in 
"Instruction" 

"Instruction," however, is not limited to only these kinds of 
expenditures. So long as any expenditure falls into the category of 
providing "direct interaction between staff and students to achieve 
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learning, .. it qualifies to be lumped into this single line item of a school 
district's annual report. 

Our analysis of general ledgers of a cross section of school districts 
found that they included all kinds of expenditures in "Instruction" in 
their annual financial reports. A small sample of the examples that we 
uncovered included: 

1. .. Magic show" ($2, 700.00) 
2. "Pictures" ($250.00) 
3. "General Supplies" ($280,000 in aggregate across multiple 

entries) 
4. "Hyatt Regency" ($273.20) 
5. "Primetime Entertainment Center" ($143.20) 
6. "Agape Tours" ($3,300) 
7. "Radisson Hotel and Suites" ($502.44) 
8. "Hilton Anatole" ($627.84) 
9. "Postage" ($1.750.00) 
10. "Puppets-LIBR-MS" ($313.17) 
11. "Xmas Staff Gifts" ($138.53) 

All of these expenditures may in reality provide "direct interaction between 
staff and students to achieve learning" and thus, these school districts' 
reporting is consistent with their rules for financial disclosure. However, 
what is also clear is that no outsider would have any idea if this was the 
case. 

Further, how could anyone who does not work in the district be able to 
separate out essential functions such as teachers' salaries versus non­
essential items such as cars for drivers' education or even "magic shows" 
or "Xmas Staff Gifts"? This kind of financial reporting is the antithesis of 
transparency. 

Most of the remaining expenditures are likewise crammed into 
only a few line items 

TEA's reporting rules require that school districts aggregate most of their 
remaining expenditures into a relatively small number of other line items 
in their financial disclosures. For example, the second largest category of 
expenditures was "Instructional and Media Resources." Under the TEA's 
rules, there are (at a minimum) sixteen different kinds of expenditures 
incorporated, including the salaries and costs associated with: 

1. Librarians; 
2. Library aides and assistants: 
3. Media or resource center personnel who work in an audio visual 

center, television studio or related work study areas; 
4. Substitute pay for library staff; 
5. Selecting, preparing, cataloging and circulating books and other 

printed materials; 
6. Planning the use of the library by students, teachers and other 

instructional staff; 
7. Building individuals' ability in their use of library books and 

materials; 
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8. Selecting, preparing, maintaining and making available to 
members of the instructional staff equipment, films, filmstrips, 
transparencies, tapes, TV programs, software. CD/DVDs and 
similar materials; 

9. Planning. programming, writing, and presenting educational 
programs or segments of programs by closed circuit or broadcast 
television; 

10. Studio crews that record educational programs or segments 
of programs by closed circuit or broadcast television including 
those for TllN; 

11. Library books, films, video cassettes, CD/DVD disks and, other 
media that are maintained by a resource center or library; 

12. Supplies for binding and repairing books or other media contained 
in resource centers; 

13. Upkeep and repairs to media, library and resource center 
materials and equipment; 

14. Media and Living Science services provided by an education 
center; 

15. Pre-post-employment physicals or drug testing for personnel in 
this function; 

16. Purchase of vehicles for instructional resources and media 
purposes. 

However, this list is not all-inclusive. Also included in this line item are 
any and all expenses that are "directly and exclusively used for resource 
centers, establishing and maintaining libraries and other major facilities 
dealing with educational resources and media." 

How do you determine if an automobile is solely for "staff 
development"? 

Consider also how school districts report what they spend on developing 
their curriculums and improving the quality of the staff which provide 
instruction. Included (but not limited to) in the "Curriculum Development 
and Instructional Staff Development" line item are: the costs of outside 
consultants, curriculum coordinators who are not responsible for 
supervising instructional staff, Assistant/Deputy Superintendents for 
Curriculum, tuition and fees paid by instructional staff to attend college, 
upkeep and repairs of equipment used for curriculum development or in­
service training. paid sabbatical leaves for instructional staff and even 
purchases of vehicles for staff development or curriculum development 
purposes. 

Let's put aside for the moment the question of how a school district 
might determine that the purchase of a vehicle was solely for "staff 
development" purposes. But when an annual report mixes into a single 
line item of disclosure everything from the cost of paid sabbaticals for 
teachers to the maintenance costs of certain types of equipment to the 
costs drug testing, how can any outsider have any idea as to what exactly 
are a district's spending priorities? 

Also consider the line item ("School Leadership") of the annual financial 
report that any outsider would likely assume as most associated with 
overhead - namely the administrators who are not involved in teaching 
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students. While it is extremely broad, it is not all inclusive. For example, 
encapsulated in it are the costs of principals, assistant principals and 
related staff as well as those staff who track student attendance. 

However, not included in this line item is that part of the superintendent's 
salary for performing "administrative duties directly related to the 
superintendency" as well as "other salaries and expenditures related to 
the office of the superintendent" and "salaries related to the budgeting. 
accounting and fiscal affairs" and "related to human resources." This 
category also excludes the cost of those staff members who prepare "the 
superintendent's annual report." 

Loosely translated, this means that someone must divine how much 
of a superintendent's time is spent on "school leadership'' (and any 
associated costs) separately from any costs associated with the time that 
a superintendent spends on administration. We find all of this remarkable 
given that superintendents are almost by definition administrators who 
lead their districts and that the necessary time and effort required to 
parse through these definitions probably could be put to much better use 
in educating our children. 

Line item with the least transparency 

As bad as all of these examples of how school districts are required 
to disclose their non "Instruction" expenditures. they are downright 
transparent when compared with "Payments to Fiscal Agent/Member 
Districts of Shared Services Arrangements.,. This line item is used when 
a school district outsources any functions to another school district. All 
of the costs associated with doing so are aggregated into a single line 
item. 

To reiterate -- the school district's annual report does not disclose what 
services it is buying, the other school districts involved and how and for 
what purpose the money was used. Rather, so long as it shares services 
with another school district. its annual report simply discloses the total 
dollars involved. 

As innocuous as this may sound, we found that several school districts 
had about 20% of their aggregate expenditures included in this line item. 
In other words, the district's financial report simply discloses that it paid 
another district(s) one out of every five dollars that it spent that year to 
perform some unknown services for the district. It is unclear how a set of 
accounting rules could make a school district's financial disclosures less 
transparent but it would definitely take much imagination and creativity. 

Illegal for publicly traded companies 

What all of these examples mean is that a school district's annual financial 
report - again, its primary financial disclosure document - provides no 
useful information as to how it actually spends taxpayer dollars. It is also 
a bit bizarre that the State relies on such an opaque system of financial 
disclosure for public education when one considers what would happen 
if the management of a public company tried to likewise aggregate so 
much of its expenditures into so few line items of its primary financial 
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disclosure documents (i.e .. annual report, 10K, 10Q, etc.) with no 
additional detailed disclosure. 

It is quite probable that the management of the company would face 
civil sanctions from the SEC and even potential criminal ones from the 
Department of Justice. Further, it is also highly likelythatthe company would 
quickly find itself in a class action lawsuit for inadequate and misleading 
financial disclosure. But in the Texas system of public education, making 
such grossly insufficient financial disclosure is not only acceptable under 
the current rules for financial reporting, it is required.E 

Issue II - Immense amounts of data but no useful information 

It is particularly surprising to us that Texas school districts provide no 
useful information in their annual reports on how they spend taxpayer 
dollars given that they regularly track and record immense amounts of 
data. All of their individual expenditures are captured in their general 
ledgers and check registers. It is from these supporting documents that 
the data incorporated into annual reports is drawn. 

For example, one smaller school district that we reviewed had about $6.3M 
of aggregate expenditures in the 2009 - 2010 school year. But a review 
of its general ledger only reveals who or what got paid but not what for. A 
handful of example entries in the ledger included: 

1. HITEQ Computer Systems $870.95 
2. Masterscapes $596.02 
3. Roberts Truck Center $1932.50 
4. Roberts Truck Center $4,550.00 
5. Roberts Truck Center $512.44 
6. Webb Electronics $7,579.00 
7. Webb Electronics $1,670.00 
8. John Deere Govmt and Ntl Sales $3611.94 
9. Alton's Sewing Machine $300.00 
10. JRnR Electronics $68.00 
11. Interstate Battery $84.69 
12. School Specialty Supply $1768.18 
13. CDW Government $3,330.00 
14. Future Pro $3,285.00 
15. Academic Superstore $542.00 

1 To better understand just how much more publicly-traded companies disclose in their financial staternents as compared to Texas school districts. 
consider the reports provided by a great Texas·based company. Wl10le Foods. Although it is in a ferociously competitive business and (understandably1 
wants to provide its competitors with as little information as possible. a small portion of its annual disclosures includes: direct store expenses, G&A 
expenses. pre-opening expenses, relocation. store closure and lease termination costs. costs of goods and store occupancy costs. average pre-opening 
expense per store. its average pre-opening rent per store. stores opened. acquired. divested, relocated and closed. remodeled stores with major 
expansions. total gross square footage in stores. the sales mix between stores. number of stores in development. their average size and the total gross 
square footage in development. percentage sales by product category 111on·perishables. prepared foods and bakery and other perishables). store sales 
growth by year over the last ten years. advertising as a% of revenues and compared with peers. contributions to notMfor-protit organizations as a~; of 
profits. number of stores by state. return to shareholders compared with peer benchmarks. sales growth. identical store sales growth. sales increases 
from stores acquired over the previous 52 weeks. direct sales expenses as a percentage of sales. wage expenses as a percentage of sales. workers· 
compensation expense as a percentage of sales. inventory valuation and methodology employed. impairment of long-lived assets. long-lived assets 
and sales domestically and m foreign countries. construction accruals. intangible asset depreciation. accretion of interest on existing reserves and nev. 
closures. rental expeoses. deferred tax assets. stock options granted. exercised. expired and forfeited and weighted average exercise price for each 
and aggregate intrinsic value, restricted stoc~. grants. stock purchase plan shares. 401(k) plan contributions. equity compensation plans and exhibits 
detailing each of the material contracts that company has entered into. Additionally. it publishes an annual proxy statement that provides detailed 
information on executive cornpensat1on. directors and corporate governance. 
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16. Curriculum Support $3,581.42 
17. Group Logic $2,695.50 
18. Loews Home Center $515.99 
19. Loews Home Center $887.07 
20. Wireless Generation $2,562.50 
21. CDW Government $1.400.00 
22. CDW Government $2.818.60 
23. HP Direct $2,267.00 

However, as with all of the general ledgers and check registers that we 
reviewed, each of these expenditures recorded in these documents 
were accompanied by two types of codes. The first, a "Functional" code, 
indicated the general purpose of the spending, tying it to the corresponding 
line item of the district's annual financial report. The expenditure also had 
an "Object" code, that is either very specific (i.e .. cell phone allowances, 
print shop expenditures. water, sick leave, etc.) or extremely broad (general 
supplies, contracted services, other operating expense, etc.). Much of this 
information, in turn, is captured in databases maintained by the TEA. 

As noted earlier, the school districts and TEA combined gather an immense 
amount of financial data but it provides non-experts with little useful 
information for two reasons. First, the average citizen lacks the time or 
resources necessary to analyze even a fraction of it. But absent such a 
forensic accounting exercise, it is impossible to determine relatively simple 
things such as how much of the district's funding is used to pay teachers 
solely to teach vs. what it costs to insure driver's education vehicles (both 
of which are classified as "Instruction" expenditures), much less what is 
the district spending money on that is essential vs. optional. 

Second, even if someone had the time and resources to wade through 
all of this data. the codes currently used in tracking expenditures are on 
one hand too specific and in other instances are too broad to allow a 
non-expert to formulate a coherent understanding of the school district's 
spending. In other words, one may be able to tell that this school district 
paid Group Logic $2,695.50 for something that is classified in the district's 
annual financial report as "Instruction" and has an object code of "other 
expense." However. knowing this tells you very little as to what the district 
purchased and why. 

In fact. we concluded after nearly two years of research that the only way 
TEAP - even though we invest in companies for a living - would ever be able 
to figure out exactly how a school district was spending taxpayer money 
would be to recreate a new general ledger (and from that an annual financial 
report) by beginning with the thousands of underlying receipts from all of a 
district's individual purchases and expenditures. But if someone is going 
to have to do all of this in order to understand how a district spends money, 
why even bother to produce the current reports? 
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Issue Ill - It can be very difficult for outsiders to access school 
district financial data 

In researching this report we requested financial information from many 
school districts across the State. As part of this, we filed numerous Texas 
Open Records requests. 

Our experience in collecting this information was that the response that 
we received from the school districts was somewhat binary. Several school 
districts were extremely responsive and helpful. At the same time, getting 
financial data from about half of the school districts that we contacted was 
quite difficult. 

The latter group of school districts typically employed one of two tactics: (i) 
simply ignore the Open Records request or (ii) make a determination that 
providing this data (which it likely already has on a hard drive on one of its 
computers) will take many, many hours to produce. Thus. if the requesting 
party wants the information it must pay as much as $10,000 to get it. 

In either case, the only way to get them to comply with our information 
requests would have been for TEAP to hire an attorney and formally file 
a complaint. Fortunately, we never had to resort to doing so because we 
requested information from so many different school districts that eventually 
we were able to get a large enough sample of data to write this report. 

However, it is somewhat outrageous that some school districts are allowed 
to make it difficult for outsiders to access their financial information. 
Imagine if you are an average citizen trying to figure out how your local 
school district is spending your money and for what purpose. It is unlikely 
that you would fully understand how the Texas Open Records requests work 
and even less likely that you could afford to hire an attorney to force the 
school district to comply with the request. 

School districts are spending someone else's (i.e. the taxpayers') money. 
It is their duty to make their financial data as easily accessible as possible 
to their constituents. 
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Ill. Potential solutions 

Although the current system of financial reporting for Texas K12 public 
education is problematic, fixing it is not a Herculean task. As noted earlier. 
school districts already regularly collect immense amounts of data. The 
key challenge is synthesizing this data in a manner so that it is useful 
information that would allow an average citizen to understand in detail how 
his or her school district uses taxpayer dollars. 

We would recommend that three steps be taken to fix the current system 
of financial reporting: 

A. The format and data included in the annual financial reports 
published by each school district must be changed. School 
districts should be required to disclose substantially more detailed 
information on how they spend taxpayer funds. As part of this, 

(i) The line items in the summary pages of their annual financial 
reports should be altered to reflect the specific type of expenditure 
involved instead of just a general purpose such as "Instruction"; 

(ii) Accompanying each of these line items should be a schedule with 
numerous sub-line items that provide much greater detail as to 
how and why the money was spent; 

(iii) Annual financial reports should also include key school district 
output metrics in terms of the numbers of students educated by 
types of classes by grade; 

(iv) An organization chart should also accompany the annual report that 
would provide an overview of the structure of the school district, a 
list of teachers by school and the non-teaching professionals (by 
position) who work in the school district; 

(v) A list of all contracts with school district vendors and non-employees. 
the amounts paid to each and the specific services and/or products 
received should be included in a separate schedule of the annual 
financial report; and 

(vi) For those districts which share services with other school 
districts and government agencies, their annual report should 
be accompanied by disclosures which provide similar information 
as described in (i), (ii). (iii), (iv) and (v) above detailing what was 
purchased and how the funds provided were used. 

We have included in Appendix A detailed recommendations of what should 
be incorporated into school district annual reports. 

B. The coding currently used by Texas school districts with their 
general ledgers and check registers should be modified. In lieu 
of the current function and object codes should be coding which 
ties individual expenditures into both the major line items of the 
school's annual report but also into its sub line items. Doing so 
will create a clearer audit trail that, in turn, would allow a parent 
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to more easily understand the specific purpose of an individual 
expenditure if he or she wants to research the school district's 
spending in greater detail. It will also make it easier to compare 
how individual districts use their funding. 

C. Texas school districts should be required to post their key 
financial data (annual reports, general ledgers, check registers, 
financial source data, contracts with outside vendors and with 
senior district and school staff, etc.) for the trailing three years 
on their websites. Virtually every school district already has a 
website. It should not be controversial that they be required to 
provide their financial data so that outsiders can easily access it. 
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IV. Conclusion 

We began this study assuming that the financial data currently generated 
by school districts could be used to help improve education in our State. 
As we have described. what we found was both surprising and alarming. 

Texas currently has a K-12 education system which consumes (according 
to the Comptroller's office) in excess 43% of Texas' general revenues and 
in aggregate spent nearly $558 in the 2008-2009 school year. But no one 
who does not work for any individual school district has any real idea of 
exactly how that district spent its part of this money. Consequently. we 
have no way to determine whether that money was used intelligently, much 
less efficiently. It is likewise impossible for someone to determine whether 
what we currently spend money on are things that are essential to "the 
diffusion of knowledge,. rather than optional or unnecessary. 

Fixing the current system of financial reporting so as to create true financial 
accountability should not be controversial for either the property-rich or 
property-poor school districts. For the latter, they need to be able to clearly 
demonstrate and quantify that they are using the funds they currently receive 
in an efficient manner and that absent additional funding they will never be 
able to properly educate their students. Otherwise, the only financial metric 
that they can point to is aggregate dollars spent per student, something 
that is very limited in describing the quality of education being provided. 

More importantly, the Texas Supreme Court has already ruled that the 
State's constitution does not include a requirement of "equality of funding." 
Instead, "the constitutional standard of efficiency requires substantially 
equivalent access to revenue only up to a point" and that individual school 
districts can and must be able to take steps to "enrich'' the education 
of their students. Thus, although disparities between school districts in 
the money spent per student on education is a factor that the Court will 
consider when determining the constitutionality of a system for funding 
public education. it is by far not the only factor. 

On the other hand, the primary outcome to date for the property-rich school 
districts from this decades-long legal battle has been that large amounts of 
money that they would have received otherwise have been transferred to 
property-poor districts through Robin Hood and its successors. And there is 
a real possibility that the in some future ruling the Court could accelerate 
this trend. 

Consequently. the wealthier districts likewise have a compelling interest to 
find a way to address the constitutionality of the system that goes beyond 
just dollars spent per student. They need to be able to frame the argument 
from the context of what precisely is needed to be done to educate students 
in a constitutional manner and what specific funding is required to provide 
these services. However, the current system of financial accountability for 
Texas public education does not produce the necessary information to 
make this case. 
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More lawsuits ahead 

Regardless of whether either the property-rich or property-poor districts are 
willing to embrace real financial accountability, anyone worried about our 
State's system of public education has a compelling interest that these 
changes be made. Without any useful information of how taxpayer funds 
are used to educate students, the Legislature will be unable to devise a 
system that is efficient, suitable and adequate and the courts likewise 
will be unable to determine if it is constitutional. Thus. if and until the 
current system of financial reporting is fixed, any future mechanisms for 
funding public education in our State will remain in constant limbo, subject 
to repeated legal challenges. 

More importantly, our State has finite resources and it must allocate them 
across a wide set of priorities. Consequently, it will be quite difficult for any 
elected official to build a consensus that we need to spend more money on 
public education if there is no way of accurately and clearly demonstrating 
that we are using the current dollars allocated to K-12 public education in 
an intelligent manner. 

Finally, beyond just the legal and political questions, the future economic 
vibrancy of our state in no small way depends on having a well-educated 
populace. In order to do this we have to find a way to get the maximum 
benefit from the dollars spent on public education. But until we know 
exactly how the money is being used. we will never be able to determine 
what needs to be done to improve the system. 
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The goal: Can an 
average citizen 
understand exactly 
how a school district 
uses taxpayer 
dollars? 

22 

Appendix A. Recommended Changes to the Format 
and Structure of School District Annual Financial 
Reports 

In thinking about how to best redesign the current reporting and disclosure 
rules which Texas school districts must follow. we at TEAP began with what 
the Texas Education Agency (TEA) claims should be the standards that any 
system of financial reporting should meet. More specifically, TEA's own 
manual points to "accountability as the paramount objective of financial 
reporting by state and local governments." But to be accountable "financial 
reporting should communicate adequate information to user groups to 
enable them to assess the performance" of the governmental entity such 
as a school district. Moreover, the TEA argues that "financial reporting 
is not an end in itself but is intended to provide information useful for 
many purposes" that "helps to satisfy the needs of users who have limited 
authority, ability, or resources to obtain information and who therefore rely 
on the reports as an important source of information." 

In other words, any rational system of financial reporting for Texas school 
districts should be designed so that it provides sufficient information to 
allow its three primary constituencies - namely, the citizens of our State, 
direct representatives of our citizens such as members of the Legislature 
and oversight bodies and creditors of the school districts - to fully evaluate 
the financial performance of these governmental entities. 

However, we would propose an even simpler standard: An average citizen 
should, after reading his or her school district's annual financial report. 
have a clear understanding of exactly how it is spending taxpayer dollars. 

Six structural changes to school district annual reports 

With this in mind, we propose six changes to the school district annual 
report format. First, the report should include a list of major spending 
categories with titles tied to the specific type of expenditure (as opposed 
to its general purpose) such as "Compensation Expenses," "Teacher. 
Administrator and Staff Professional Development," "Costs Associated 
with Oversight of the School District", etc. In Exhibit 1 to this Appendix A, 
we have provided our recommendations as what should be included in the 
major spending categories. 

Second, each these major spending categories should be accompanied 
by a separate schedule that has numerous sub-line items, each reflecting 
a specific type of financial expenditure. For example the "Compensation 
Expenses" line item should be broken into multiple sub-line items ranging 
from salaries paid to teachers solely for teaching to benefits for school 
district support staff. Our recommended sub-line items for each major 
spending category are also shown in Exhibit 1 to this Appendix A. 

Third. every annual report should include an organizational chart and 
narrative that allows outsiders to understand the operating structure of 
the school district. The narrative should provide an overview of the number 
of students per school by district, teachers by school, non-teaching 
professionals by school. non-teaching support staff by school, the number 
of professional staff at the district level and the number of support staff at 
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Annual financial 
reports should include 
an organizational 
chart, lists of classes 
taught and disclose 
both agreements with 
outside contractors 
and other school 
districts. 

the district level. The organization chart should include a list of teachers 
and administrators by position by school as well as a list of all of the 
professional staff by position at the school district level. 

Fourth, every school district should have separate disclosure pages in its 
annual report listing every agreement with non-district employee contractors, 
the expenditures involved, the specific services and/or products provided 
to the district, when the contract was most recently awarded or renewed, 
whether at the time of the most recent award or renewal it was competitively 
bid and any and all political contributions made by the contractor to the 
election campaigns of any school board members of the district. 

Fifth, the annual financial report should include detailed lists of the core 
outputs of the district - namely, the courses taught that year by grade; 
the number of each taught; and the number of students who successfully 
completed each. These classes should be divided by type, grade, and 
category (i.e .. core curriculum, college preparatory, advanced placement 
courses, vocational, etc.). Additionally, this set of disclosures should 
include how many students were tutored either individually or in small 
groups outside of the normal school curriculum. Finally, the narrative should 
provide detailed information on the performance of students in the school 
district on standardized tests. 

Lastly, the annual financial reports of those school districts which employ 
shared services agreements with other school districts or governmental 
agencies should include an additional set of disclosures. As part of this. 
the entity providing these services should be required to provide the same 
information (i.e., general categories of spending, accompanying schedules, 
organizational chart, detailed description of outputs and all contracts with 
outsiders, their cost and the services provided) that is included for the 
district"s other expenditures. 
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Exhibit 1 to Appendix A 

Major Spending Categories 

1. Compensation Expenses 

2. Teacher, Administrator and Staff Professional Development Expenditures 

3. Expenditures for Equipment and Facilities Used Directly in Teaching Students and Associated 
Maintenance Costs 

4. Expenditures for Equipment and Acquisition Not Used Directly in Teaching Students and Associated 
Maintenance Costs 

5. Athletic Facility Acquisition and Maintenance Costs 

6. Student Transportation and Healthcare Costs 

7. Expenditures on School-Provided Meals 

8. Purchases of Supplies and Materials Directly Used for Teaching Students 

9. Purchases of Supplies and Materials Not Directly Used for Teaching Students 

10. Costs Associated with Oversight of the School District 

11. Services Provided By Outside Contractors 

12. Expenditures on Athletics and Extracurricular Activities 

13. Long-Term Funding Costs 

14. Expenditures from Shared Services with Other School Districts and Governmental Agencies 

15. Costs Resulting From Other Governmental Agencies 
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Schedule A - Compensation Expenses 

Specific disclosure line items: 

1. Salaries paid to teachers for teaching classes. (This line item should exclude any compensation paid 
to teachers for non-teaching activities - e.g., coaching sports, supervising extracurricular activities, 
etc. - any compensation for tutoring or examination preparatory classes, as well as any performance 
bonuses.) 

2. Benefits paid to teachers. (This line item should likewise exclude that portion of any benefits 
paid to teachers for non-teaching activities including as well as any expenditure for professional 
development.) 

3. Salaries paid to teachers for tutoring students. 

4. Salaries paid to teachers for examination preparatory classes. 

5. Salaries paid to teaching assistants and teachers' aides. 

6. Benefits paid to teaching assistants and teachers' aides. 

7. Salaries paid to guidance counselors. 

8. Benefits paid to guidance counselors. 

9. Salaries paid to coaches of athletic teams. 

10. Benefits paid to coaches of athletic teams. 

11. Salaries paid to librarians. 

12. Benefits paid to librarians. 

13. Salaries paid to school nurses and health staff. 

14. Benefits paid to school nurses and health staff. 

15. Compensation paid to individuals for their work in student extra-curricular activities, not including 
coaching athletic teams. 

16. Salary paid to the District Superintendent. 

17. Benefits paid to the District Superintendent. 

18. Salaries paid to District Assistant Superintendents. 

19. Benefits paid to District Assistant Superintendents. 

20. Salaries paid to School Principals by individual. 

21. Benefits paid to School Principals by individual. 

22. Salaries paid to School Assistant Principals. 
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Schedule A - Compensation Expenses 
(Continued) 

23. Benefits paid to School Assistant Principals. 

24. Salaries paid to District-level administrative staff. 

25. Benefits paid to District-level administrative staff. 

26. Salaries paid to School-level administrative staff. 

27. Benefits paid to School-level administrative staff. 

28. Salaries paid to District-level support (e.g., janitorial, security, etc.) staff. 

29. Benefits paid to District-level support staff. 

30. Salaries paid to School level support staff, not including any compensation to individuals for their 
work in the preparation and delivery of school-provided meals to students. 

31. Benefits paid to School-level support staff, not including any benefits provided to individuals for their 
work in the preparation and delivery of school-provided meals to students. 

32. Performance bonuses paid to teachers by individual. 

33. Performance bonuses paid to teaching assistants and teachers' aides by individual. 

34. Performance bonuses paid to guidance counselors by individual. 

35. Performance bonuses paid to coaches of athletic teams by individual. 

36. Performance bonuses paid to librarians by individual. 

37. Performance bonuses paid to school nurses and health staff by individual. 

38. Performance bonuses paid to individuals for their work in non-athletic extra-curricular activities by 
individual. 

39. Performance bonuses paid to District Superintendent. 

40. Performance bonuses paid to District Assistant Superintendents by individual. 

41. Performance bonuses paid to School Principals by individual. 

42. Performance bonuses paid to School Assistant Principals by individual. 

43. Performance bonuses paid to District-level administrative staff by individual. 

44. Performance bonuses paid to District-level support staff by individual. 

45. Performance bonuses paid to School-level administrative staff by individual. 

46. Performance bonuses paid to School-level support staff by individual. 
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Schedule B - Teacher, Administrator and Staff Professional Development Expenditures 

Specific disclosure line items: 

1. Tuition and fees paid for teacher continuing education. 

2. Travel costs associated with teacher continuing education. 

3. Tuition and fees paid for teacher undergraduate and/or post-graduate education. 

4. Travel costs associated with teacher undergraduate and/or post-graduate education. 

5. Tuition and fees paid for teacher aide and teaching assistant continuing education. 

6. Travel costs associated with teacher aide and teaching assistant continuing education. 

7. Tuition and fees paid for teacher aide and teaching assistant undergraduate and/or post-graduate 
education. 

8. Travel costs associated with teacher aide and teaching assistant undergraduate and/or post­
graduate education. 

9. Tuition and fees paid for guidance counselor continuing education. 

10. Travel costs associated with guidance counselor continuing education. 

11. Tuition and fees paid for guidance counselor undergraduate and/or post-graduate education. 

12. Travel costs associated with guidance counselor undergraduate and/or post-graduate education. 

13. Tuition and fees paid for athletic team coach professional development. 

14. Travel costs associated with athletic team coach professional development. 

15. Tuition and fees paid for librarian continuing education. 

16. Travel costs associated with librarian continuing education. 

17. Tuition and fees paid for librarian undergraduate and/or post-graduate education. 

18. Travel costs associated with librarian undergraduate and/or post-graduate education. 

19. Tuition and fees paid for nurse and health staff continuing education. 

20. Travel costs associated with nurse and health staff continuing education. 

21. Tuition and fees paid for nurse and health staff undergraduate and/or post-graduate education. 

22. Travel costs associated with nurse and health staff undergraduate and/or post-graduate education. 

23. Tuition and fees paid for staff for professional development related to extracurricular activities. 

24. Travel costs associated for professional development related to extracurricular activities. 
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Schedule B - Teacher, Administrator and Staff Professional Development Expenditures 
(Continued) 

Tuition and fees paid for District Superintendent continuing education. 

Travel costs associated with District Superintendent continuing education. 

Tuition and fees paid for District Superintendent undergraduate and/or post-graduate education. 

Travel costs associated with District Superintendent undergraduate and/or post-graduate education. 

Tuition and fees paid for Assistant Superintendent continuing education. 

Travel costs associated with Assistant Superintendent continuing education. 

Tuition and fees paid for District Assistant Superintendent undergraduate and/or post-graduate 
education. 

Travel costs associated with District Assistant Superintendent undergraduate and/or post-graduate 
education. 

Tuition and fees paid for School Principal continuing education. 

Travel costs associated with School Principal continuing education. 

Tuition and fees paid for School Principal undergraduate and/or post-graduate education. 

Travel costs associated with School Principal undergraduate and/or post-graduate education. 

Tuition and fees paid for School Assistant Principal continuing education. 

Travel costs associated with School Assistant Principal continuing education. 

Tuition and fees paid for School Assistant Principal undergraduate and/or post-graduate education. 

Travel costs associated with School Assistant Principal undergraduate and/or post-graduate 
education. 

Tuition and fees paid for District-level administrative staff continuing education. 

Travel costs associated with District-level administrative staff continuing education. 

Tuition and fees paid for District-level administrative staff undergraduate and/or post-graduate 
education. 

Travel costs associated with District-level administrative staff undergraduate and/or post-graduate 
education. 

Tuition and fees paid for School-level administrative staff continuing education. 

Travel costs associated with School-level administrative staff continuing education. 

Tuition and fees paid for School-level administrative staff undergraduate and/or post-graduate 
education. 
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Schedule B - Teacher, Administrator and Staff Professional Development Expenditures 
(Continued) 

48. Travel costs associated with School-level administrative staff undergraduate and/or post-graduate 
education. 

49. Tuition and fees paid for District-level support staff continuing education. 

50. Travel costs associated with District-level support staff continuing education. 

51. Tuition and fees paid for District-level support staff undergraduate and/or post-graduate education. 

52. Travel costs associated with District-level support staff undergraduate and/or post-graduate 
education. 

53. Tuition and fees paid for School-level support staff continuing education. 

54. Travel costs associated with School-level support staff continuing education. 

55. Tuition and fees paid for School-level support staff undergraduate and/or post-graduate education. 

56. Travel costs associated with School-level support staff undergraduate and/or post-.graduate 
education. 
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Schedule C - Expenditures for Equipment and Facilities Used Directly in Teaching and Associated 
Maintenance Costs 

Specific disclosure line items: 

1. Purchases, leases, and/or licenses for computers and software used directly in teaching students. 

2. Expenditures (other than compensation for district employees) associated with computer hardware and 
software maintenance and support used directly in teaching students. 

3. Purchases and/or leases of audio visual equipment and software used directly in teaching students. 

4. Expenditures (other than compensation for district employees) associated with audio visual equipment 
and software maintenance and support used directly in teaching students. 

5. Purchases and/or leases of other electronic equipment and software used directly in teaching 
students. 

6. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of other electronic equipment and software used directly in teaching students. 

7. Purchases and/or leases of non-electronic classroom equipment. 

8. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of non-electronic classroom equipment. 

9. Purchases and/or leases of vehicles used in driver's education. 

10. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of vehicles used in driver's education. 

11. Fuel costs associated with vehicles used in driver's education. 

12. Purchases of band and orchestra instruments. 

13. Expenditures (other than compensation tor district employees) associated with the maintenance and 
support of band and orchestra instruments. 

14. Purchases of other band and orchestra equipment including uniforms. 

15. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of band and orchestra equipment including uniforms. 

16. Capital expenditures on classroom facilities. 

17. Non-compensation expenditures associated with classroom maintenance and upkeep provided by 
district employees. 
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Schedule D - Expenditures for Equipment and Facilities Not Used Directly in Teaching Students and 
Associated Maintenance Costs 

Specific disclosure line items: 

1. Purchases. leases, and/or licenses for computers and software not used directly in teaching 
students. 

2. Expenditures (other than compensation for district employees) associated with computer hardware and 
software maintenance and support not used directly in teaching students. 

3. Purchases and/or leases of audio visual equipment and software not used directly in teaching 
students. 

4. Expenditures (other than compensation for district employees) associated with audio visual equipment 
and software maintenance and support not used directly in teaching students. 

5. Purchases and/or leases of other electronic equipment and software not used directly in teaching 
students. 

6. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of other electronic equipment and software not used directly in teaching students. 

7. Purchases and/or leases of non-electronic equipment not directly used in teaching students. 

8. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of non-electronic equipment not used directly in teaching students. 

9. Purchases and/or leases of vehicles other than those used in driver's education or those used in 
transporting students to and from school. 

10. Expenditures (other than compensation for district employees) associated with the maintenance and 
support of vehicles other than those used in driver's education and in transporting students to and 
from schools. 

11. Fuel costs associated with the use of vehicles other than those used in driver's education and 
transporting students to and from schools. 

12. Capital expenditures on administrative facilities. 

13. Capital expenditures on all other non-athletic facilities. 

14. Non-compensation expenditures associated with administrative and all other non-athletic facility 
maintenance and upkeep provided by district employees. 
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Schedule E - Athletic Facility Acquisition and Maintenance Costs 

Specific disclosure line items: 

1. Capital expenditures on athletic facilities by sport. 

2. Non-compensation expenditures by sport associated with athletic facility maintenance and upkeep 
provided by district employees. 
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Schedule F - Student Transportation and Healthcare Costs 

Specific disclosure line items: 

1. Capital expenditures on vehicles used in transporting students to and from schools. 

2. Non-compensation expenditures associated with maintenance of vehicles used in transporting students 
to and from schools. 

3. Fuel costs associated with transporting students to and from school. 

4. Non-compensation expenditures associated with healthcare services provided to students. 
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Schedule G - Expenditures on School-Provided Meals 

Specific disclosure line items: 

1. Salaries paid to individuals for their work in the preparation and delivery of school-provided meals to 
students. 

2. Benefits paid to individuals for their work in the preparation and delivery of school-provided meals to 
students. 

3. Expenditures on food used in school-provided breakfast programs. 

4. Expenditures on food used in school-provided lunch programs. 

5. Expenditures on food used in any school-provided meals other than breakfasts or lunches. 

6. Costs from the acquisition of equipment used in the preparation of school-provided meals. 

7. Expenditures on the maintenance and upkeep of equipment used in school-provided meals. 

8. Costs from the acquisition of non-food supplies used in the preparation of school-provided meals. 

9. Number of students participating in school-provided breakfast program. 

10. Number of meals served in school-provided breakfast program. 

11. Number of students participating in school-provided lunch program. 

12. Number of meals provided in school-provided lunch program. 

13. Number of students participating in school-provided meals excluding lunches and breakfasts. 

14. Number of meals served excluding breakfasts and lunches. 
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Schedule H - Purchases of Supplies and Materials Directly Used for Teaching Students 

Specific disclosure line items: 

1. Expenditures on consumable classroom supplies and materials. 

2. Expenditures on durable classroom supplies and materials. 

3. Expenditures on textbooks. 

4. Expenditures on electronic education materials used directly in teaching students. 

5. Expenditures on other. non-electronic education materials used directly in teaching students. 
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Schedule I - Purchases of Supplies and Materials Not Directly Used for Teaching Students 

Specific disclosure line items: 

1. Expenditures on consumable supplies and materials not directly used in teaching students. 

2. Expenditures on durable supplies and materials not directly used in teaching students. 

3. Expenditures on district-prepared publications. 

4. Costs associated with operation, upkeep and maintenance of district website. 
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Schedule J - Costs Associated with Oversight of the School District 

Specific disclosure line items: 

1. School Board member travel for attendance at School Board meetings. 

2. School Board member stipends for attendance at School Board meetings. 

3. Other costs of School Board meetings. 

4. School Board member travel for reasons other than attendance at School Board meetings. 

5. School Board member stipends for reasons other than attendance at School Board meetings. 

6. School Board costs other than those directly occurring from participation in School Board meetings. 

7. Expenditures on annual audit. 

8. Outside accounting costs not directly tied to annual audit. 

9. Expenditures on legal services provided to School Board. 

10. Expenditures on legal services provided to District other than legal services provided to School 
Board. 

11. Expenditures associated with lobbying activities. 

12. Expenditures associated with applications for grants. 

13. Costs associated with liability insurance for School Board members. 

14. Costs associated with liability insurance for school district and its employees. 

15. Non-compensation costs associated with preparation and submission of required data to the Texas 
Education Agency. 
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Schedule K - Services Provided by Outside Contractors 

Specific disclosure line items: 

1. List of all agreements with outside service providers. 

2. Expenditures associated with each contractor by each agreement. 

3. Specific services provided by each contractor by each agreement. 

4. Date by agreement of most recent award or renewal. 

5. Whether each agreement was competitively bid at its most recent award or renewal. 

6. List by contractor of all political contributions made to any school board members of the district. 
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Schedule L - Expenditures on Athletics and Extracurricular Activities 

Specific disclosure line items: 

1. Expenditures (excluding compensation for district employees and capital expenditures for facilities and 
maintenance) for athletics, by sport. 

2. Expenditures (excluding compensation for district employees and capital expenditures for facilities and 
maintenance) for non-athletic extracurricular activities, by activity. 
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Schedule M - Long-Term Funding Costs 

Specific disclosure line items: 

1. Interest on long-term debt associated with classroom facilities. 

2. Interest on long-term debt associated with non-classroom facilities. 

3. Interest on long-term debt associated with athletic facilities. 

4. Interest on long-term debt associated with facilities for non-athletic extracurricular activities. 
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Schedule N - Expenditures from Shared Services with Other School Districts and Governmental 
Agencies 

Specific disclosure line items: 

1. List of all services provided to the District as part of shared service agreement. 

2. Expenditures for each individual shared services agreement. 

3. Accompanying annual report for each entity providing shared services. At a minimum each report 

should include similar disclosure to that of school districts including general categories of spending, 

accompanying schedules, organizational chart, detailed description of outputs and all contracts with 

outsiders, their cost and the services provided. 
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Schedule 0 - Costs Resulting from Other Governmental Agencies 

Specific disclosure line items: 

1. List all payments made to other governmental agencies by agency. 

2. Purpose of each expenditure. 
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The Path Forward for Texas Policymakers 
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Introduction 

Few can doubt that significant improvements in Texas public education productivity are needed. 
Performance standards and accountability requirements continue to rise, and resources continue to be 
scarce. With increasing standards and limited resources, school districts are going to have to do more, 
perhaps with Jess. Productivity is likely to be the new watchword in public education. 

Improving quality without significantly increasing resources will require significant innovation. And in 
order for schools and school districts to innovate, policymakers are going to have to effectively link clear 
goal s and performance metrics, performance accountability, new state requirements for financial 
reporting, and significant deregulation, especially in the area of human resources management We have 
written this paper for the Texas Institute for Education Reform (TIER) and the Institute for Productivity 
in Education to briefly describe these foundationa l requirements for productivity management, 
demonstrate their interdependence, and suggest to policymakers the steps required to start Texas down 
the productivity improvement pa th. 

Trends and Challenges 

Public education productivity has always been a state priority. To quote the Texas Constitution, Article 7, 
Section 1, SUPPORT AND MAINTENANCE OF SYSTEM OF PUBLIC FREE SCHOOLS: "A general diffusion of 
knowledge being essential to the preservation of the liberties and rights of the people, it shall be the duty 
of the Legislature of th e Slate to establish and make suitable provision for the support and maintenance of 
an efficient system of public free schools." 

Whatever else courts have determined this sentence to mean, it clearly requires the Texas public school 
system to be productive, for efficient and effective-specifically, cost effective-are the defining 
objectives of productivity management. An effective system of public free schools would widely diffuse 
the knowledge essential lo the preservation of liberties and rights, and an efficient one would do this at 
th e lowest reasonable cost. Surely this is what those who wrote and ratified the Texas Constitution 
intended. 

Texans have always wanted effective and efficient government, but now, more than ever, productivity 
improvements are required. As government has grown, so too has taxpayers' interest in how their tax 

TIE R's mission is for every child in Texas to graduate from high school fully prepared for higher education and the 21st 
centu1y workplace as well as responsible citizenship. Our intermediate goal is that, by 2020, 80% of Texas high school 
graduates will achieve postseco11da1y readiness. We believe that this goal can be met through higher standards for 
teaching and learning; higher standards for academic and financial accountability; better assessments; more effective 
educators; intensive efforts to attack the reading crisis; and deregulation, innovation, and competition. This TIER 
policy paper focuses on education productivity, deregulation, and innovation. Policy papers on related topics are 
available on TIER's website: www.texaseducationreform.org. 
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dollars are spent. And as entitlement spending has increased, not only has government gotten bigger, but 
the public treasury has also been left with less money to fund essential government services such as 
public education. 

In this political and fiscal environment, public education is under considerable pressure to explain what it 
has done with the increased funding it has been receiving and justify why it needs more. From 1988 to 
2008, annual per-pupil costs in constant dollars increased from $6,659 to $11,024-a 66 percent 
increase. (The comparative national figure is 54 percent.) And over the past decade, Texas public 
education spending has increased almost five times as fast as enrollment (95 percent versus 20 percent), 
increasing from $28 billion to nearly $55 billion. 1 

Despite this growth in spending, student achievement gains have been disappointing. We will not rehash 
Texas performance data here, because it is well known and extensively reported elsewhere. (For 
example, see TIER's recent publication, The State of Public Education in Texas, available at 
www.texaseducationreform.org.) Overall, there have been steady gains, and we believe that public 
education in Texas is performing better than it ever has. The world is changing even faster than our 
education system is improving, however, and far too few students are on track for postsecondary success. 
The challenges are significant, and the stakes, as everyone acknowledges, are high. 

Defini tions 

Before describing the foundational requirements for productivity management, we should first clearly 
define the word. Productivity is simply output divided by input All work is a process, with inputs and 
outputs. To measure productivity for a specific process, the work of a team (including multiple 
processes), or an entire organization, inputs and outputs must be clearly defined and measured. It is 
typically easier to measure inputs, the unit of measurement frequen tly being hours of labor (labor 
productivity, the more common measure) or money (total factor productivity). Outputs, sometimes 
measured as outcomes-a distinction that is often useful-are more difficult, but clarity is required. 

Let us start with a simple example: analyzing the production of ball bearings. Inputs include all the costs 
related to making a certain number of ball bearings, such as raw materials, machines, space, capital, 
insurance, time, and of course labor. The output is ball bearings, but not just any ball bearings. Quality as 
well as quantity matter. The only ball ·bearings that count are those that fall within specifications for size, 
weight, roundness, hardness, smoothness, etc. 

One can see that improving productivity (acceptable ball bearings per dollar) is complex and challenging, 
even for work as conceptua lly simple as making ball bearings. Yet throughout all sectors of American 
business-agriculture, energy, mining, manufacturing, transportation, communication, and services of 
every conceivable type, including the arts, entertainment, and healthcare-productivity management is at 
the core of profitability and one of management's highest priorities. 

Productivity Improvement in Public Education 

Some may argue that productivity management is a very good thing for everyone else to do, but that only 
minimal productivity improvements in K-12 are possible. Educating children, they will say, is not making 
ball bearings. Educators cannot control their "inputs;" they do not choose the children they are asked to 
educate and have no control over home environments. Also, the educational process itself has natural 
limitations. 

Indeed, public school educators are asked to educate all comers regardless of ability, readiness to learn, 
and home environment. We do not believe this expectation is unreasonable. Except for a very small 
percentage of children who have severe learning disabilities, all children-no matter what their 
background-have sufficient ability to graduate from high school, college and workplace ready. 
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Even if some children are not ready to learn at age six and come from non-supportive home 
environments, which indeed makes them more difficult lo educate, schools control their learning up to 30 
hours a week, over eight months of the year, for up to 13 years. Furthermore, taxpayers do not expect "A" 
grades from every child, nor do they really expect every child to be college and workplace ready at age 18. 
They would be happy to see 80 to 85 percent graduate to this standard. Consider the revolution that 
wou ld be for the Texas economy and the quality of li fe for all Texans. 

Though we recognize the challenges that educators face and applaud them for the important and difficult 
work they have chosen, we reject the idea that public expectations for public school performance are 
unreasonable and that educators face unique challenges that make significant improvements in 
productivity impossible. Educators are not the only ones with challenging work and limited control over 
inputs. Consider almost any professional in health and human services, all of whom are expected to 
obtain the best possible results and to do so productively. 

Another objection to productivity management in education is the claim that the core educational 
processes-group instruction and individual study-are relatively fixed, making process improvements 
difficult. Since Socrates interacted in the Agora with the youth of Athens, teachers have provided 
instruction to students in groups, and solitary study and practice have been the keys to mastery. Just as 
the talent, labor, and time required to perform a Beethoven string quartet has not changed much since 
Beethoven, and men's hair is no more productively cut today than in the 1950s, just so, claim many, 
educating a child is still educating a child; it takes talent, labor, and time, just as it a lways has, and schools, 
like symphony orchestras, are about as productive as they are ever going to get. 

Paul Hill and Marguerite Roza have examined this issue, referencing the work of 1960s economist William 
Baumol, who observed that productivity in labor-intensive business sectors lagged behind manufacturing. 
2 This occurred primarily because labor-intensive services, like all business sectors, were faced with 
ever-higher salary and benefits costs; but unlike capital-intensive business sectors, they could not easily 
cut staffing without reducing output quantity or quality. 

Baumol's disease, as it was called, was thought by many to be incurable. As Hill and Roza point out, 
however, in recent years, productivity growth in most labor-intensive services has outpaced productivity 
growth in manufacturing-but not so in education. Instead, labor costs in education have been steadily 
increasing, and productivity has declined. Nationally, since 1960, the number of instructional positions in 
public education has jumped from near 40 per 1,000 students to more than 100. The ratio of students to 
instructional positions is now 10 to 1. 

How have other labor-intensive services "cured" Baumol's disease? Primarily through deregulation, 
information technology, and process innovation. Hill and Roza advocate understanding the key cost 
drivers in the current schooling model, focusing on learning systems outside of schools to identify 
a lternative production processes that could yield higher productivity, and creating a policy agenda for 
identifying and replicating productivity-enhancing strategies. 

Failure to tackle Baumol's disease in education in a systematic way, they believe, would be devastating, 
resulting in more layoffs, hiring freezes, furloughs, and wage and benefits cuts-with extremely negative 
consequences for students. If, on the other hand, "depressed revenues are used as a rallying cry for 
innovation," they emphasize, "the current fiscal crisis could ultimately strengthen public education by 
opening the door to improved processes that have the potential to do more with less."3 

Productivity in District Business Systems 
The business operations of every school district are foundational, for without effective business systems, 
nothing happens. For many school districts, business operations are really big business; and for all school 
districts, the business side of the house is the obvious starting point for productivity management. This 
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work is conceptually simple, though not necessarily easily done, because the statistical tools needed to 
understand, control, and improve processes can be quite sophisticated. 

There should be no internal resistance to this work, however, and no changes in state policy are required. 
School districts simply need to apply the experience of business to the challenge of improving 
productivity for a ll of their business operations. Metrics can be established by clearly identifying outputs 
for every business function-and sub outputs for departments, teams, and even individuals-and 
dividing these outputs by controllable inputs. After metrics come targets, then process improvements to 
hit those targets. 

With the guidance and support of the Council of the Great City Schools (CGCS), this has already been done 
by many of the nation's best-managed urban districts. In 2004, CGCS launched the Performance 
Measurement and Benchmarking Program with the following goals: 

• Establish key performance indicators (I<Pls) in various areas of school district operations. 

• Benchmark and compare the performance of the nation's largest urban public school systems on 
these KPls. 

• Document effective management practices of top-performing districts to help other districts 
improve their operations. 

• Automate the performance data so that districts can improve decisionmaking and resource 
deployment over time.4 

• Develop standards of excellence on each of the indicators. 

To accomplish the above, district managers and technical advisors with expertise in budget and finance, 
human resources, business services (transportation, food services, maintenance and operations, safety 
and security, and procurement), and information technology worked together to define KPis and conduct 
benchmarking. Three types of KPis were defined for each area: 1) "power indicators" for use at the 
strategic or policy level by superintendents, school boards, and chiefs, 2) "essential few" indicators for use 
by senior managers or directors, and 3) more technical "performance indicators" for use by managers and 
directors. Data required to calculate each of the indicators were then collected from a large number of 
school districts, analyzed, used to create dashboards and other graphic displays for the various indicators, 
and made available online. 

As a result of this extensive work, CGCS has benchmarked 343 KP!s for all major operating and functional 
areas, including 68 power indicators for boards and superintendents. 

The level of detail is impressive. In the Finance category, for example, KP!s were defined for Accounts 
Payable, Cash Management, Compensation, Financial Management, Grants Management, Procurement, 
and Risk Management. To illustrate further, in the Risk Management category, the following indicators 
were defined: 

• Power Indicators: 
o Average workers' compensation claim duration (in days) 
o Workers' compensation costs as a percentage of payroll 

• "Essential Few" Indicators: 
o Cost of risk per 1,000 students (adjusted for cost of living) 
o Workers' compensation litigated claims 
o Average cost per liability claim (adjusted for cost of Jiving) 
o Liability claims per 1,000 students 
o Liability claims litigated 
o Workplace incident corrective action 
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o Employee incident rate 
o Average cost per workers' compensation claim 
o Annual workers' compensation cost per employee 

Such information in the risk management area, for example, enables district leaders to see that the 
median value for the cost of risk per 1,000 students is rough ly $79,000 among urban districts overall but 
ranges widely, from less than $12,000 in a few districts to more than $184,000 in others. A district with 
risk costs at the high end of the spectrum can then study what districts at the low end are doing and 
replicate their successful practices, thus not only reducing costs but also potentially improving other 
aspects of district operations, such as employee safety. s 

Productivity in Teaching and Learning 

Productivity management of a school district's core business, teaching and learning, is even more difficult 
than productivity management of its business operations, both conceptually and practically. For 
purposes of illustration, let us consider a relatively simple example: a summer school program in a small 
district (with two high schools) for high school students who have failed one or more state end-of-course 
examination. To keep it straightforward, Jet's stipulate two performance metrics: 1) the percentage of 
students who failed an examination who enroll in the program, and 2) the number and percentage of 
students who, at the end of the program, pass the exam for which they enrolled. The cost is easily 
calculated: additional building maintenance, such as custodial and utility costs, materials, direct labor, 
management, etc. A simple efficiency measurement would be cost-per-test-program-student. A simple 
quality measure would be cost-per-passing-test-program-student 

These numbers would be interesting, but because productivity is always relative, they would shed little 
light on the actual efficiency or effectiveness of the program. Trend data over three summers-along with 
innovations to improve productivity and quality by teachers and on-site administrators-would show 
whether or not productivity was improving. Benchmarking the programs' productivity numbers with 
similar programs in other districts would provide evidence of the program's actual efficiency and 
effectiveness. Productivity management usually starts with trend data but must always progress to 
benchmark data; both longitudinal and comparative data are required. 

This simple example introduces the real complexity of productivity management in teaching and learning 
and illustrates a major point Productivity measures linked to process improvements are most easily 
done at the micro level-for example, measuring and improving the productivity of a debate program. 
Productivity is also fairly easy to calculate at the macro level-for example, the total cost per on-time 
college and workplace ready graduate (number of graduates divided by sum of per-pupil, per-year costs 
for four years for entire cohort). Linking macro productivity measurements with specific innovations to 
improve processes is difficult, however, because so many processes contribute to the complex systems 
required to produce this result. 

The most fruitful arena for productive management is mid-level systems-for example, measuring and 
improving the productivity of profes.sional development, or elementary school reading and math, or a 
summer school program (our example above). Consider the challenge to our summer school program 
providers: to improve productivity, teachers and administrators would have to either enroll more 
students (in other words, increase class sizes) or reduce labor costs by using technology, or plan and 
execute more effective instructional approaches to improve passing rates, or all of the above. 

We will not attempt to show just how all of this might be done. This paper is not and cannot be a manual 
on how to redesign major educational processes to improve productivity, though we will later identify the 
high-leverage points for productivity improvements and provide some examples of innovative districts 
and schools. Clearly, productivity management to improve the productivity of America's public schools is 
the lifetime work of educators. especially those with responsibility and authority, just as it is the lifetime 

5 

Appendix 9 to Brief of Appellants Texans for Real Equity and Efficiency 
in Education and Texas Association of Business, et al. ("Efficiency Intervenors")

Page 5 of 14



work of American workers in every other business and public sector to improve the productivity of their 
workplace. 

Leadership and Foundational Requirements 
The responsibilities and foundational requirements for productivity management are the same in every 
business and public sector. Those who do the work must manage it for productivity improvement; and 
those who own, govern, and lead must provide the goals and metrics, incentives, tools, and opportunities. 

Productivity management in education is the work of educators. They are the ones who must redesign 
public education to improve efficiency and effectiveness. Reluctant as many may be to redesign the 
systems within which they have worked their entire professional lives, and as hard as this work may be, 
educators are the only ones who can do it, and do it they will if policymakers give them the incentives, the 
tools, and the freedoms they need to do so. 

It is for these reasons that public education productivity improvement in Texas must start with the Texas 
Legis lature, but it is also a school board responsibi lity, because elected officials-with the need to follow 
public opinion but also the responsibility to shape it-are ultimately in charge. They set the standards, 
they provide the resources, and they make the rules. 

The five foundational requirements for productivity management in the public sector are: 

1. Clear goals and performance metrics 
2. Performance accountability 
3. Comprehensive and transparent financial information linking costs to outputs 
4. Deregulation 
5. lnnovation6 

The first four foundational requirements for productivity management make it clear that only state and 
local policymakers-to be specific, legislators, school board members, and senior appointed officials-can 
create the environment required for this work to happen. Policymakers set goals, select assessments, 
establish accountability systems, mandate financial reporting systems, and regulate. The only thing they 
cannotdoisinnovat~ 

In some of these areas, state policymakers have made a good start But in two areas, financial reporting 
and regulations, significant changes are required. To put it succinctly, educators will be more productive 
only if policymakers give them the incentives, the tools, and the freedom to be so. Although some 
educators may be resistant to the work, it is not educators who are holding back productivity 
improvements in l<-12. It is policymakers. Legislators and school boards have, by design or absence of 
mind, created the inefficiencies and waste that today characterize public education. 

Clear Goals and Performance Metrics 

Let us start with outcome measures. Who decides the purpose and desired outcomes of public education? 
Legislators and school boards, or at least they should. Of course they should be guided in this work by 
educators, but in a democracy, as representatives of the people, elected officials have the responsibility to 
decide if high school graduation is the goal for all students, to define graduation standards, and to 
determine how students, parents, and the public will know if graduates meet these standards. From these 
policy decisions flow standards and assessments, designed with the help of senior appointed officials, for 
what children should know and be able to do at each major step on their path to graduation. 

Goals, standards, and assessments are not easily chosen, for public education has been placed under the 
heavy burden of doing almost everything. Schools are expected to prepare children for success in college 
and the workplace; for informed and active citizenship in a large, diverse democracy; for understanding 
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of the natural world and appreciation of the human experience; and for much more. How can any district 
or school deliver all the outcomes expected by a diverse public that frequently changes its mind? 

It cannot-unless policymakers discipline themselves, stick to priority goals, and understand the 
principles of local control and parental choice. Legislatures should limit themselves to academic 
standards and assessments in core subjects: English language arts, mathematics, science, and history. 
School boards should add additional goals, standards, and performance metrics for local priorities, such 
as upper level high school courses that build on core subjects and requirements or opportunities in liberal 
arts, languages, music, and sports. And schools, in the context of public school choice, should-to the 
greatest extent possible-provide additional foci on areas of interest to parents and students. 

We know this prescription lacks specificity, but this is a short paper, and our views on specifics are 
unimportant. The key point is that productivity management requires clearly defined outputs and 
outcomes, that the state should clearly specify core outcomes and expect districts to productively produce 
these outcomes, that school boards should be equally clear about defined outcomes as they add desired 
goals to address their constituents' priorilies, and that boards should apply this same standard to 
programs they authorize and fund at schools. In short, school districts do not establish all output or 
outcome measures but are nevertheless the unit with responsibility for productivity management. 

Performance Accountability 
Following immediately on goals, standards, and assessments is accountability for results, because 
productivity management without accountability is little more than wishful thinking. 

In the private sector, the marketplace provides accountability. Organizations that cannot equal or exceed 
the value provided by competitors lose money and eventually disappear from the market And what is 
value? It is customer-driven productivity and quality management. 

The public sector is an almost total monopoly. State, county, city, and school district employees have few 
competitors. What is their incentive to deliver the highest possible value at the lowest possible cost? 
Without discounting honorable intentions, professional pride, and even passionate commitment, would 
anyone rely on just these qualities among managers and workers ~o provide value in healthcare, 
manufacturing, transportation, or communication? 

Like their counterparts in the private sector, public sector managers need incentives to help them use 
resources wisely, make tough decisions, and put the customer's needs ahead of the wants of the 
organization. Moreover, workers' evaluations must include metrics that measure organizational 
effectiveness. Accountability systems provide these metrics and incentives. Public education needs 
accountability systems at every level. In Texas, the state has done this work far better than have school 
districts. 

A second form of accountability is choice. Schools with a special focus ((or example, magnet schools), 
along with district-wide public school choice and charter schools, generate partial marketplace forces 
within the public school system. Choice has its limits, though, since school location has such a powerful 
influence on the choices that parents make. Moreover, choice brings with it the uneven distribution of 
children, creating overcrowding in one school and underutilization in another. Nevertheless, creative 
solutions are available, and it is clear that more public school choice- including more appropriately 
regulated and funded charters and inter-district choice-would contribute to improvements in quality 
and productivity, not to mention parent satisfaction. 

Comprehensive and Transparent Financial Information Linking Costs to Outputs 
With outputs or outcomes clearly defined, and working accountability systems, the first two foundational 
requirements for productivity management are in place. The third requirement is fine-grained 
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knowledge of all necessary inputs. Specifically, what is required is the cost of every input used to produce 
an output and clarity on why the input is required and how it is used. Currently, Texas policymakers and 
interested taxpayers who want to understand just how much money is required to adequately fund public 
education to meet state standards do not have this knowledge. 

The problem is not a Jack of data, for districts keep excellent financial records, and many even post all of 
their checks online. Furthermore, the Texas Education Agency maintains large databases that store 
detailed information on district expenditures, coded by object and function. The problem is the way in 
which districts categorize and report their expenditures. 

After almost two years of intensive research and analyses, the nonprofit and nonpartisan Texas Education 
Accountability Project, in a recently published paper entitled No Financial Accountability, reached the 
following conclusion: 

Even though we invest in companies for a living, [we concluded that] the only way we 
would ever be able to figure out exactly how a district was spending taxpayer money 
would be to recreate a new general ledger, and from that an annual financial report, by 
beginning with the thousands of underlying receipts from all of a district's individual 
purchases and expenditures.7 

The primary problem with the current financial reporting system, continues the report, is that districts 
aggregate their expenditures into a small number of very generic functiona l areas defined by purpose (for 
example, "Instruction"). Because each functional area contains a hodge-podge of expenditures, it is nearly 
impossible for anyone other than an in-house district financiaJ expert to link specific expenditures with 
specific outputs. Even for the district financial team, the work would be difficult and time consuming. 

Consider the example of "Instruction." More than half (56 percent) of school districts' expenditures, on 
average, are bundled together into this line item, and the majority of this money is spent on teacher 
salaries. But many other items also find their way into this functional area, including staff gifts, and one 
would go almost crazy trying to identify the loaded salary costs for specific outputs, such as third grade 
reading proficiency, at a given elementary school. 

District financial reporting must be transformed so that policymakers at the state and local level and 
interested parents and taxpayers can see how tax dollars are being spent and make judgments about 
effectiveness and efficiency. More specifically, disaggregation (or "unbundling") of financial data and 
financial reports linking expenditures to the educational outputs of schools and programs are urgently 
needed. We call this financial accountability. Without financial accountability and the absolutely 
essentiaJ information provided by performance metrics, it is almost impossible to know how much money 
state and local policymakers should ask taxpayers to provide for public education. 

For productivity management, school districts will have to dig even deeper in order to analyze costs 
linked to specific outputs that are parts of larger systems. But a new financial reporting system will make 
unbundling for specific productivity improvement projects much easier and become the platform on 
which productivity management can rest. 

What are the essential requirements for a new school district financial reporting system that provides 
financial accountability for policymakers and taxpayers and the necessary foundation for productivity 
management? The Texas Education Accountability Project has proposed the following six changes: 

1. Include a list of major spending categories with titles capturing the specific type of expenditure 
(not the general purpose), such as compensation expenses; teacher, administrator, and staff 
professional development; purchases of supplies and materials directly used for teaching 
students; athletic facility acquisition and maintenance costs; etc. 
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2. Include a separate schedule that contains sub-line items that provide detail for each of the major 
spending categories. 

3. Include an organizational chart and narrative explaining the district's operating structure 
(including the number of students per school, the number of teachers and non-teaching staff by 
school, etc.). 

4. Provide disclosures regarding all agreements with non-district employee contractors, including 
expenditures and services for each, details on competitive bidding and contract renewals, 
contributions to school board member campaigns, etc. 

5. Include detailed lists of the district's core outputs, including courses taught by grade, number of 
students who successfully completed each, number of students tutored, standardized test results, 
etc. 

6. Provide additional disclosures regarding shared services agreements with other districts or 
governmental entities. 

"Anyone worried about our State's system of public education," conclude the study's authors, "has a 
compelling interest that these changes be made."a We agree! 

Innovation 
With clear output metrics in mind and deep knowledge of linked inputs, productivity management can 
begin. And the focus is always on process-because the key insight of productivity management is that all 
work is a process, with inputs and outputs; and that productivity improvement is process control to 
reduce variability, and process innovation to reduce the cost of inputs, time requirements, and output 
quality and quantity. Only those with deep knowledge of the work, those actually doing it, can redesign 
work to improve productivity. 

Given the purpose of this paper, going deeper into the work of productivity management is unnecessary, 
and indeed it would be almost impossible to do, because it entails a body of knowledge as rich and deep 
as other major business disciplines, such as planning, communication, accounting, and human resource 
management, and in fact includes wi thin it all of the above. However, we would like to indicate what we 
believe are the major leverage points for productivity improvement in public education. · 

There are six key and interrelated leverage points for improving productivity in education's core 
business, teaching and learning. Let us frame these as questions: 

• How should students be grouped for instructional purposes, and how frequently should groups be 
reconfigured? 

• How much time should be scheduled for instruction, and how often should time requirements 
change? 

• How much work should be assigned to individual students, and what specific work should be 
done in class, outside of class, and online? 

• How should teachers be chosen, trained, grouped, and deployed? 

• How should districts contract for instructional services? 

• How should technology be used? 

We all know how it currently works. In elementary school, one teacher is assigned to a group of children, 
about 20 to 25 per class, and the class membership is fixed for the semester. As rigid as this appears, 
however, there is a fair amount of flexibility. Other teachers come to the class from time to time to teach 
in their specialty, and the homeroom teacher has significant freedom to create smaller, flexible groups of 
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children for specific instructional purposes and devote more or less time to subjects and individual 
children. Presently, technology has not significantly changed the instructional process in most 
elementary schools. 

Though there is more variety in course offerings and more teacher specialization, middle and high school 
are far less flexible, by comparison. Students and teachers are assigned to classes with fixed times, with 
freshman and sophomore classes tending to be larger and junior and senior classes tending to be smaller. 
And for the entire semester, not much changes. The teacher must cover the subject matter. Some 
students learn quickly and are bored; others learn more slowly and fa ll behind. No matter, they all share 
the same time and experience. Presently, technology is used somewhat, and a small percentage of 
students take entire courses online. 

And as for the teachers, aside from substitute teachers and some rare exceptions, all teachers are full-time 
salaried employees, receiving the same health and retirement benefits, the same rights and job security, 
and the same salary, depending on degrees and years of service. 

This may have been the best way to educate our grandparents, but does anyone believe that this factory 
model, adapted for education by administrative progressives almost 100 years ago, is still the most 
productive way to educate children? In today's technology- and information-rich environment, when 
every other business sector has been transformed and productivity has multiplied again and again, does it 
still make sense-no matter what the subject or learning readiness of the student-to fix student groups 
and learning time for an entire semester? To use technology as supplemental instead of integrating it into 
the core of teaching and learning processes? Or to fail to engage the enormous intellectual and cultural 
talent embedded in our communities and leave all teaching to a rigidly managed workforce? 

Perhaps, from time to time, some teachers should be assigned to feeder patterns, not schools. Perhaps, 
from time to time, some instruction should be contracted to colleges, museums, hospitals, or professional 
or trade associations. Perhaps, from time to time, four elementary teachers-reading and language arts, 
math, social studies, and science-should be placed in a team and assigned 100 or even 120 students 
(within a two-year age band) with the freedom to configure the students into ever-changing groups: 
some large and some small, some with longer classes and some with shorter classes, so that the children 
with the greatest needs receive the most intense instruction,.all children reach mastery, and no-one is 
bored. And perhaps, from time to time, online learning should be blended into the curriculum, especially 
at the middle and high school level. With expanded online learning options, small high school classes 
might no longer be needed. 

The old paradigm that assigns students to schools and groups them into classes, with a solo teacher at the 
front of the room, and stair-steps children up through the grades from elementary to middle to high 
school should be reexamined with an open mind. The current system is built on the assumption that time 
is the constant and quality is the variable, and that grades, classes, and teachers assigned to classes is the 
only way schools can be organized. This assumption is no longer valid, and it has not been for quite some 
time. 

Deregulation 

Why have schools not innovated more aggressively in some of the ways suggested above? For three key 
reasons: most school people have not wanted to innovate; most parents have not wanted schools to 
innovate; and, responding to these wishes, legislators have regulated school districts so that it is difficult 
to innovate, even if boards and superintendents want to do so. 

Some explanation is required. First, school people. We do not believe that educators are significantly 
more resistant to change than professionals in other business sectors. Like most of us, they are more 
comfortable doing things the tried and trusted ways they have always done them. The prevailing model-
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the so-called "One Best System"9-is relatively easy to manage, fairly effective, and remarkably 
impervious to change. 

For generations, teachers have been assigned to semester-long, fixed groups of grade-level children in the 
lower grades and subject-matter classes in middle and high school. Teachers are more comfortable 
teaching the way they were taught, and the same goes for parents. They are more comfortable having 
their children taught the way they were taught Change always comes with risk, and why take risks with 
children? The larger society agrees. After all, everyone has gone to school and remembers how they were 
educated. And for middle class professionals, who have political influence beyond their number, the 
memories are mostly positive. The One Best System served them well. 

What school people, parents, and many active citizens have wanted over recent decades is not innovation 
to improve productivity. What they have wanted are smaller classes, increased special services, and 
enrichment In addition, most teachers have wanted limited entry into the profession, job security, 
predictable salary increases, and healthy pensions. 

The Texas Legislature has obliged, giving teachers and parents what they want. It has also responded to 
various reports about something gone wrong, or some problem not resolved, with mandates. Some of the 
mandates make sense, but many do not. The result is a long and extremely complex education code that 
regulates way more than it should, frequently requires additional administrative staff, and stifles 
innovation. The number and detail of state regulations wil l overwhelm anyone who examines all of the 
mandates in the Texas Education Code, as the Texas Association of School Board does periodically.10 

Few, if any, of these regulations are designed to improve productivity, and in fact most have the opposite 
effect. Most are designed to bestow and protect teacher rights, as if the elected Texas Legislature is any 
more concerned about teacher rights than elected school board members, who have to hire and retain 
highly qualified professionals in a competitive marketplace and stand for re-election in low turnout 
elections where most teachers and their families vote. Rather than encouraging changes in how work is 
done, these mandates encourage hiring more people to do the work and restrict the ability of school 
districts to effectively and efficiently manage them. 

TIER has previously outlined these challenges and proposed statutory changes that would significantly 
reduce the negative impact of onerous state regulations on the productivity and quality of public 
education in Texas. Specifically, TIER has recommended changes in Chapter 21 of the Texas Education 
Code that would give school districts significantly more freedom to manage human resources in the spirit 
of the core management principle that authority must be commensurate with responsibility and 
accountability.ti 

Productivity Improvements Benefit Children and Taxpayers 
Productivity in public education is a lready attracting the attention of researchers. Even though state 
poli cymakers and school boards are not yet engaged in creating the necessary policy framework for deep 
work in productivity management, there is sufficient variation in productivity among school districts to 
show the potential benefits to children and taxpayers if policymakers and school district leaders made 
productivity improvement a high priority. 

A groundbreaking study published by the Center for American Progress (CAP)12 compared the 
educational productivity of different school districts in various states and revealed a number of eye­
opening findings: 

1. Many school districts could reap large gains in student achievement if they spent existing funds 
more productively. In California, for example, a "low-productivity" school district could see as 
much as a 25 percent increase in student achievement if it improved its efficiency from the lowest 
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level to the highest. Overall, CAP found that 41 states have the potential for double-digit 
percentage increases in achievement without necessarily spending more money. 

2. Low productivity is costing the nation an estimated $175 billion annually, which is equivalent to 1 
percent of the gross domestic product. After adjusting for variables beyond districts' control, 
school districts with below-average productivity spent nearly $1,000 more per student than 
above-average districts did. 

3. Additional funding corresponded to higher student achievement in only 16 states. In five states, 
including Texas, additional dollars predicted slightly lower achievement. The CAP authors 
emphasized that this does not mean that money has no impact on student achievement; it means 
that money matters only if it is spent in effective ways. 

4. School district efficiency varies widely within states. Some districts spent thousands more per 
student to obtain similar student achievement results. In California, for example, the range of 
spending among districts in the highest third of student achievement was more than $8,000 per 
student. 

5. High-spending districts are often not high-achieving. In Florida, for example, only 17 percent of 
the state's highest-spending districts were also in the highest-achieving tier. 

6. Low income and minority students are far more likely to be enrolled in school districts with low 
levels of educational productivity. The least efficient districts tended to have significantly larger 
percentages of black students (18 percent versus 5 percent) and Hispanic students (14 percent 
versus 7 percent) than the most efficient districts. 

7. The low quality of education data impedes the study of educational productivity. Crucial data on 
school finance, operations, and outcomes are often unavailable, making it hard to accurately 
measure districlS' outcomes relative to expenditures. When states and districts do gather key 
education data, they often use inconsistent definitions and weak data collection practices. 

8. Th~ most inefficient districts in the country spend (on average) an extra 3 percentage points of 
their budgets on administration, operations, and other non-instructional expenditures, which 
translates into large per-student spending differences. "This does not mean that high 
administrative costs cause low productivity, since inefficiencies are often 'buried deep' within the 
operation of school systems," the CAP report explained. "The problem may be large expenses on 
programs or sa laries that have little impact on student achievement. Moreover, districts with 
lower achievement are often subject to increased state regulations, causing increased 
administrative burdens." 13 

9. There is significant variation in educational productivity across large urban districts in different 
states. Some urban districts far more per student than others but nevertheless had weaker results 
on the National Assessment of Educational Progress (NAEP) math and reading assessments. 

What distinguished the most productive districts from the least? The CAP study identified a number of 
characteristics, including a s harp focus on academic outcomes; a priority on high-qua lity instruction; 
smart use of data and data-mining practices to reduce inefficiencies; strong community relations; and a 
willingness to make tough choices. 

If, as the above examples indicate, districts have been able to make significant productivity improvements 
within the One Best System just by taking the first steps in productivity management-controlling 
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variability and adopting best practices-consider the productivity improvements that would be possible 
by ongoing innovation in redesigned systems. 

Conclusion 

Earlier in this paper, we defined the five foundational requirements for productivity management in the 
public sector as follows: 

• Clear goals and performance metrics 
• Performance accountability 
• Comprehensive and transparent financial information linking costs to outputs 
• Deregulation 
• Innovation 

Currently in Texas, much work remains to be done to clarify goals and align accurate and reliable 
performance metrics with them. Performance accountability is well underway but remains a work in 
progress. Indeed this work will never end, because goals, metrics, and accountability are moving targets. 
Revising and improving them will be an ongoing pri01ity for succeeding generations of state 
policymakers. 

Creating financial reporting systems that will provide trcmsparency to policymakers and taxpayers as well 
as facilitate productivity management within school distiicts, and the deregulation that will make 
meaningful productivity management possible, is work that has not yet begun. This work should be a 
high priority for the next session of the Texas Legislature and for the Texas Education Agency. 

Austin cannot innovate. This is work for school districts. But districts need not wait for Austin to give 
them all the tools they need for productivity management. They can and should start now by developing 
district goals and performance metrics, district accountability systems, and accounting systems that 
enable them to clearly link outputs with inputs. In fact, school boards should demand that they do so. 

In the end, as it should be in a democracy, it is up to the people. But elected officials have an obligation to 
understand basic productivity principles and put them into practice. The Texas Constitution and the 
public interest of the state demand that they do so. This may require them from time to time to resist the 
pressure of special interest groups and the wishes of uninformed voters and push back with education to 
shape public opinion. That, after all, is the definition of leadership. 

1 We believe these summary statistics are a valid representation of Texas spending patterns, but for those who wish 
to dig deeper, see: State Comptroller's Financial Allocation Study for Texas (FAST), available at 
http:l/fnstexas.orglst11dvlexec/s12endj11g.12hp#ex9. Also see: Brooke Rollins Terry, Brittany Wagner, and Bill Peacock, 
Texas Public Policy Foundation, June 2010, available at /1ttp:l/www.texnspolicy.com/pdf!2010-06-RR07-
Ed11cationGrowth-BT-BW-BP.12df. 

z Paul Hill and Marguerite Roza, Curing Baumol's Disease: Jn Search of Productivity Gains in K-12 Schooling, Center on 
Reinventing Public Education, CRPE White Paper # 2010-1, p. 11. 

3 (bid. 

4 Now fully mature, the CGCS system (available at http: //www.manaee4results.org/pe11) features online data 
collection instruments, automated analyses of performance-indicator data, data displays (e.g., dashboards, graphics) 
that compare member district operations on uniform benchmarks, and Business Intelligence tools that allow 
districts to conduct predictive modeling to validate improvement plans. 
s Council of the Great City Schools, Managing for Results in America's Great City Schools: A Report of the Performance 
Measurement and Benchmarking Project, October 2011, p. 6. 
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6 In the private sector, customer requirements drive performance metrics; the marketplace provides accountability; 
comprehensive financial information that links costs to outputs are still required; and the freedom to innovate in 
every area of the business is assumed. However, private sector businesses must operate within governmental 
regulatory structures, which are not always trivial. We consider innovation before deregulation in this paper, 
because in public education, innovation issues make clear why deregulation is required. 

1 Mark P. Hurley, Yvonne N. Kanner, and Jonathan Yu, No Financial Accountability: l..vhy Texas K-12 public education 
lacks any real financial accountability and the implications for both the ongoing public school financing litigation and 
the jitture of our stat~ Texas Education Accountability Project, March 2012; available at http: //www.texedap.com 
8 Ibid. 

9 The phrase "one best system" refers to historian David Tyack's definitive book, The One Best System· A History of 
American Urban Education, 1974. 

io Texas Association of School Administrators and Texas Association of School Boards, Report on Schoo/ Dii.1:rict 
Mandates: Cost Daivers in Public Education, October 2010. 

11 Donald R. McAdams, Local Control with Accountability f or Results, Flexible Workforce Management/or Performance 
and Productivity, Texas Institute for Education Reform Special Report, March 2011. 

12 Ulrich Boser, Return on Educational Investment: A District-by-District Evaluation of U. S. Educational Productivity, 
Center for American Progress, January 2011; available at 
http: //www.americanprogrcss.org lissues /2011101 /pd f/dwwroLpdf 

13 Boser, pp. 31-33. 
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Washington is at a crossroads on K–12 education 
policy. Policymakers can 1) continue down the path 
of top-down accountability; 2) devolve power to states 
and districts, thereby returning to the status quo of the 
mid-1990s; or 3) rethink the fundamentals, do some-
thing different, and empower parental choice.  

The federal government’s involvement in K–12 education has accelerated 
through the Clinton, Bush, and Obama administrations. The best evidence indi-
cates that this substantially heightened federal role has had only modest impact 
on student achievement, far short of what had been hoped. It might be that fur-
ther centralization would yield more benefits, but it is doubtful that more federal 
control is politically possible, and, in any case, any additional yield is uncertain.  

The second option—devolving recently accumulated federal power to the 
states—underlies recent reauthorization proposals for the Elementary and Sec-
ondary Education Act (ESEA) that allow each state to establish its own account-
ability system and that require teeth only for the very lowest-performing schools. 
It is unclear to us how releasing states and school districts from federal account-
ability and granting them maximum flexibility is anything more than a return to 
the status quo. It is the regrettable consequence of that approach that motivated 
increased federal involvement in the first place. 

The Koret Task Force at the Hoover Institution (see sidebar, page 16), of which 
I am a member, believes that an evolved form of the ESEA that retains rigorous 
accountability is preferable to returning control of public schooling to local public-
school monopolies and states, which will fall into old habits all too quickly. But we 
believe that the best interests of the nation require something other than either a 
return to the happy days of local school governance or evolutionary improvements 
to the type of top-down accountability found in No Child Left Behind.  

We need a fundamentally new approach.
We propose to reform the nation’s schools on the basis of two principles that 
have served the nation exceedingly well throughout its history: federalism 
and choice. The federal structure of our government offers an opportunity 
to specify the role of Washington strategically, to leverage what it clearly can 
do best, while allocating to states and locales what they are best suited to do. 

How the federal government  
can achieve equity

By GROVER J. WHITEHURST
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Our particular view of federalism is disciplined by the 
laws of economics and empirical experience, a perspective 
known as fiscal federalism. The second organizing prin-
ciple is choice. Much has been written and studied regard-
ing choice in education—on charter schools, vouchers, 
choice among district schools, and much more—but the 
idea, so powerful in our economy and in other enterprises, 
including higher education, has rarely been examined 

in the context of federalism and the appropriate roles of 
Washington and lower levels of government.

A New Framework
What is fiscal federalism? Fiscal federalism argues that gov-
ernment services are most efficiently delivered if provided 
closest to the taxpayers or consumers receiving them, and 
that competition among local governments for residents and 
taxpayers will improve those services. In the context of public 
education, the challenge is to identify the areas of constraint 
for local providers of education services, determine which 
can be best addressed by state government, and assign the 
remainder to Washington.  

But there is a fundamental flaw in fiscal federalism the-
ory as it applies to education: the ability of taxpaying par-
ents of school-age children to vote with their feet (leave 
school districts with which they are dissatisfied) is severely 
constrained for the low-income populations that are most 
likely to find themselves served by low-performing schools. 
This lack of geographical mobility for large segments of 
the population undermines the competitive pressure that 
low-performing schools and school districts would other-
wise expect to face. This leaves those districts vulnerable to 
the interests of whoever is powerful at the local level, more 
often than not organizations that represent teachers who are 
employed by school districts, rather than to the influence of 
parents and taxpayers. 

One way to correct the strong tendency of local school 
bureaucracies to cater more to adult than student interests is 
to intervene from above, the course of action taken by Wash-
ington over the last 15 years. We argue that this has been only 
weakly effective while imposing a heavy regulatory burden 

on schools. We propose instead to create real competition 
for students and the public funding that accompanies them 
among the providers of K–12 education services. Consider-
able research indicates that schools respond to competitive 
pressure. In a systematic review of 41 empirical studies on 
this topic through 2002, Columbia University researchers 
Clive Belfield and Henry Levin found that “a sizable major-
ity report beneficial effects of competition.”  

In our proposal, funding must follow students and be 
weighted to compensate for the extra costs associated with 
high-need students if schools are to compete for students 
and if parents are to have real choice. Parents must have 
the widest possible choice of schools for their children and 
be armed with good information on the performance of 
schools. Informed choice that is accompanied by finan-
cial consequences for schools will create a marketplace for 
schooling that will evolve toward greater responsiveness to 
what parents want, will be more innovative, and will become 
more productive.

A Role for Washington
The federal government currently funds a wide range of K–12 
education initiatives (see Table 1). The task force has identified 
just four functions that are essential to its role in education: 
creating and disseminating information on school perfor-
mance in each classroom and program effectiveness, including 
information on individual student performance; enforcing 
civil rights laws; providing financial support to high-need 
students; and enhancing competition among providers. 

Information: The provision of information on the condi-
tion of education and on the results of education research 
is primarily a public service. In such situations, a serious 
free-rider problem exists: because it is impossible to prevent 
a class of consumers who have not paid for the information 
from consuming it, far too little evidence will be produced 
if it is not supported by an organization with the entire 
nation’s interests at heart. The free-rider problem is one rea-
son that state and local authorities cannot be entrusted with 
the task of knowledge production. Furthermore, evidence 
does not merely need to be produced; it needs to be based 
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Where the Federal Dollars Go  (table 1)

Most of the money allocated for K–12 education goes for compensatory and special education, but minor programs also 
absorb many millions.

U.S. Department of Education K–12 Expenditures, 2010

Program * (In Millions)

Office of Elementary and Secondary Education State Fiscal Stabilization Fund, Recovery Act  
(included funding for Race to the Top and the Investing in Innovation Fund) † $48,408

College and Career Ready Students (Compensatory Education)  14,492

Special Education State Grants (Special Education) 12,319

Special Education, Recovery Act † 11,447

Compensatory Education for the Disadvantaged, Recovery Act † 9,948

Excellent Instructional Teams 3,505

Impact Aid 1,276

21st Century Community Learning Centers 1,166

English Learner Education 750

School Improvement Programs, Recovery Act † 595

School Turnaround Grants  546

Title I State Agency Programs 445

Effective Teaching and Learning: Literacy 413

Assessing Achievement 411

Expanding Educational Options 409

Successful, Safe, and Healthy Students 365

Special Education National Activities (Special Education) 268

Effective Teaching and Learning for a Well-Rounded Education 226

Effective Teaching and Learning: Science, Technology, Engineering, and Mathematics 181

Rural Education 175

Indian Student Education 127

Fund for the Improvement of Education 126

College Pathways and Accelerated Learning 103

Magnet Schools Assistance 100

Educational Technology State Grants 100

Impact Aid, Recovery Act † 81

Homeless Children and Youth Education 65

Innovation and Improvement, Recovery Act † 62

Comprehensive Centers 56

Native Hawaiian Student Education 34

Alaska Native Student Education 33

Supplemental Education Grants 18

Troops-To-Teachers 14

Promise Neighborhoods 10

Training and Advisory Services (Title IV, Civil Rights Act) 7

Women’s Educational Equity 2

* While the Department of Education administers programs in addition to those listed in the table above, this table attempts to capture only those programs 
targeted at K–12 education.

† These items were funded under the American Recovery and Reinvestment Act of 2009; this funding was to be spent over more than just the 2010 fiscal year. 

Sources: http://www2.ed.gov/about/overview/budget/budget11/summary/edlite-section3a.html; http://www.recovery.gov/Transparency/fundingoverview/Pages/contractsgrantsloans-details.aspx#Education
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on high-quality data. Gathering and auditing data are almost 
pure public services. Thus, it is easy to justify federal support 
for research, data gathering, and dissemination of informa-
tion. Without valid information on the performance of stu-
dents at each school relative to that of their peers across the 
country, the entire education enterprise flies blind, leaving 
parents, teachers, school managers, and policymakers with 
nothing more than intuition and consensus as the basis for 
making decisions.  

Civil Rights: When state and local actions in education 
are discriminatory, the federal government should step in to 
enforce civil rights laws. Acts of unjust discrimination, such 
as those that would deny a student an educational experience 
for which the student is qualified based solely on race, gen-
der, disability, or other protected status, are costly to society. 
Students who fail to be educated may need cash transfers as 
adults; they might take up crime or engage in other antisocial 
behaviors. Owing to mobility and society-wide redistribution, 
we all suffer in these cases. Thus, the federal government, and 
not merely state and local governments, has an obligation to 
curb discrimination. 

Compensatory Funding: Regardless of whether the under-
lying cause is disability, lack of English proficiency, or pov-
erty, high-need students are more expensive to educate than 
other students. Failure to provide additional resources can 
provide an incentive for other students to move to another 
school if they are able. The burden that the high-need stu-
dent produces will thus be disproportionately borne by those 
who are too immobile to avoid it, most likely other high-need 
students. The federal government can counteract these ineq-
uities through cash transfers. The difficulty is figuring out 
the right financial supplement and the best mechanism for 
distributing it. 

Title I of the ESEA and the Individuals with Disabilities 
Education Act (IDEA) are designed to disburse funds to states 
and school districts for the education of high-need students. 
Rather than the complicated federal schemes under which 
funds are currently disbursed to districts, funds should be 
attached to the student. Individual schools would receive fed-
eral funds based on student counts, with a weighting formula 
to adjust for factors such as the increased burden of educat-
ing high-need students and for regional differences in costs. 
Sometimes called “backpack funding,” weighted funding that 
follows the student has been shown to direct proportionally 
more funds to schools that serve needy students than tradi-
tional distribution schemes.

Choice and Competition: The federal government can 
and should restrict education monopolies and support 
school choice for parents and students. The current system, 
which relies on residential mobility to drive school districts 
to improve education services, does not work well enough 
to improve education outcomes or to ensure equity. Such a 

system consigns the poor and immobile to inferior schools 
and leaves the control of schools in the hands of those 
who benefit most from the status quo. The simple feature 
of eliminating a default school assignment by the school 
district—thus requiring every parent to engage in school 
choice—eliminates socioeconomic differences in the likeli-
hood that parents will shop for schools. Further, if parents 
could exercise school choice through web-based portals that 
highlight the important variables of school performance, 
socioeconomic differences in knowledge could be muted. 
Here, again, the federal government has a role to play, for 
example, by funding open competitions for designers and 
implementers of school-choice portals.

Market-based competition cannot prevail in public edu-
cation unless the consumers of public education can choose 
where to be schooled. We propose that as a condition of the 
receipt of federal funds to support the education of individual 
students, schools be required to participate in an open enroll-
ment process conducted by a state-sanctioned authority. Such 
a process would maximize the matches between school and 
student preferences. Unified open-enrollment systems that 
encompass as many choices as possible from the regular pub-
lic, charter, private, and virtual school universes are essential 
to the expansion of choice and competition in K–12 educa-
tion. These systems have to be designed so that all schools 
have the same time frame for applications and admission 
decisions, and so that they cannot be gamed by either schools 
or applying families. 

The federal government has a legitimate role in overseeing 
the marketplace for schooling, including the architecture of 
parental choice systems. It is in the interest of society that the 
concentration of high-need students not increase in particu-
lar schools. Choice systems have to be carefully and explicitly 
designed to avoid students being sorted by race, economic 
background, and other conditions. Several options exist for 
ensuring that schools cannot discriminate against groups of 
students, including a lottery system (currently required in 
federal regulations for start-up charter schools), controlled 
choice (in which algorithms are used to maintain balanced 
enrollment), and a financial or fee supplement attached to 
students in protected classes. 

Charter Schools
To ensure a supply of schools from which families may 
choose, states should establish a system for authorizing char-
ter schools that enables the charter sector to expand to meet 
demand; that provides funding under the same weighted for-
mula that applies to all other publicly supported schools; and 
that offers charter schools access to capital commensurate 
with district school funding. Where there are charter schools, 
they are frequently the only alternative to regular public 
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schools for low- and moderate-income families. Relative to 
statewide averages, charter schools tend to attract a dispro-
portionate number of students eligible for free or reduced-
price lunch as well as minority students, especially African 
Americans. Initial test scores of students at charter schools 
are usually well below those of the average public-school 
student in the state in which the charter school is located.

Research on the effectiveness of charter schools in raising 
student achievement presents a mixed picture. In general, 
charter schools that serve low-income and minority students 
in urban areas are doing a better job than their traditional 
public-school counterparts in raising student achievement, 
whereas that is not true of charter schools in suburban areas. 
Charter schools do require careful oversight through appro-
priately funded authorizing bodies, equitable funding via 
a backpack model, and the opportunity to grow based on 
their ability to attract students. Fulfilling the latter condition 
means that states that do not allow charter schools, or that 
arbitrarily cap their growth, or that turn their authorization 
over to the very school districts with which charters compete 
should reform their practices. The Obama administration 
included these conditions in Race to the Top. They should 
be incorporated into the reauthorization of ESEA.

Cybercharters and Other Choice Schools
Bringing the provision of K–12 education services into the 
21st century by unfettering technology as a delivery mecha-
nism will substantially enhance competition and productiv-
ity. Unfortunately, virtual courseware and distance learning 
providers often must make their sales to school districts rather 
than to individuals. School districts are likely to be reluctant 
customers because their operations are disrupted by distance 
learning. The result is that market demand is suppressed and 
investment in new technologies for K–12 education curtailed. 

Much of the anticompetitive force of local school dis-
tricts is exercised through requirements that link publicly 
supported education services to geographical constraints. 
A leading example is restrictions on cybercharter schools, 
i.e., schools that offer most or all of their instructional pro-
grams over the Internet and do not have brick-and-mortar 
physical locations where students assemble. To the extent 

that such schools are allowed to operate at all, they typi-
cally do so in the context of charter school laws. These laws 
include conditions such as a minimum number of hours of 
daily instruction that do not make sense for courses that are 
delivered over the Internet, can be taken at a student’s own 
pace, and frequently define completion in terms of mastery 
rather than seat time. Further, there is currently no provi-
sion in any state’s laws or at the federal level for students to 
attend cybercharter schools that are out of state in the sense 
of having no physical place of business within a state. States 
and school districts should be prohibited from establishing 
policies that unreasonably interfere with the provision of 
education services by out-of-state or out-of-district provid-
ers, including online charter schools and distance learning 
providers. They should, instead, make enrollment in such 
schools readily available.

The federal government has a long history of promoting 
interstate markets through its authority under the U.S. Con-
stitution’s commerce clause. As the judicial interpretation 
of the commerce clause has evolved over time, it has come 
to include the federal authority to nullify state or municipal 
laws whose object is local economic protectionism (the so-
called dormant or hidden commerce clause). The dormant 

commerce clause could be applied to the provision of educa-
tion services through the Internet, that is, the federal govern-
ment could take legal action or support legal claims against 
states and local school districts that restrict or prohibit access 
to Internet-based education services that are provided out-
side district or state borders.

In cybereducation, as in many areas of school adminis-
tration and performance, it is useful to compare K–12 with 
postsecondary education. In 2006, the most recent year for 
which national data are available, postsecondary institutions 
reported more than 12 million separate distance-learning 
course enrollments. Two-thirds of all postsecondary institu-
tions offered distance learning courses, and there were more 
than 11,000 individual programs of study that could be com-
pleted entirely online. The contrasts with K–12 education 
are stark; there were only about 1 million distance-learning 
enrollments in K–12 in 2007. 

States and school districts should be prohibited from  
establishing policies that unreasonably interfere with the provision 
of education services by out-of-state or out-of-district providers, 
including online charter schools and distance learning providers.
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Cybereducation for postsecondary students is a national 
rather than a local marketplace. A student can take a distance 
learning course from the University of Arizona, and the course 
credit can apply to graduation requirements at a large number 
of colleges and universities, without geographical restrictions. 
Further, if the student has qualified for federal student grants 
or loans, those are attached to the student, i.e., backpacked. 
The federal government is indifferent to distance learning 

versus place-based learning and to geographical boundaries 
in the provision of financial aid to high-need postsecond-
ary students, whereas in K–12, that aid is funneled through 
local public-service monopolies that hold captive the stu-
dents in their geographical catchment area. The federal 
government also recognizes regional and national accred-
iting bodies for higher education institutions. By simply 
shifting its policies on K–12 education to match those it 
has adopted for postsecondary education, the federal gov-
ernment could provide to parents something nearly every 
parent wants—the right and opportunity to choose where 
their child is schooled—and create a powerful engine for 
innovation and productivity. 

Although the promise and potential of parental choice is 
nowhere more evident than in the realm of technology, the 
arguments for allowing students ready access to cyberschools 
extend to interdistrict school choice, charter schools, private 
schools, and vouchers as well. When combined with the avail-
ability of good information on school performance to parents 
and backpack funding, these options could create a dramati-
cally different landscape for schooling than is currently avail-
able in the United States.

Moving Forward
The approach we recommend places the federal government 
in a central role in providing information and compensatory 
funding and in promoting a competitive and information-
rich marketplace for education services. Mechanisms we 
espouse, such as student-based funding, open enrollment 
systems, charter schools, and virtual education, are having 
some success in breaking open the current system, but they 
require very special circumstances at the state and local 
level. We understand that our proposals, if adopted, would 
represent a fundamental shift in the federal government’s 
role in K–12 education. An attempt to reauthorize ESEA, 
IDEA, and Head Start to conform to our recommendations 
may well fail, in part because what we propose will appeal 
more to some states than to others. There is nothing wrong 
with such differences. Indeed, the federalism we espouse is 
built on the advantage that is conferred to citizens by hav-
ing government policies and services determined as close to 
home as possible. There is a legislative way forward consis-
tent with our proposal and federalism, one with a rich leg-
islative history and experience of success at the federal level: 

Let states opt out of the statutory and regulatory require-
ments of ESEA, IDEA, Head Start, and other relevant federal 
laws in exchange for creating a marketplace of informed 
choice and competition. Some states will find throwing off 
the federal yoke in exchange for providing maximum educa-
tion choice for their citizens politically attractive and viable. 
Those states can serve as the laboratory for the proposals we 
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have put forward. If these initiatives fail to advance student 
achievement, social equity, and education productivity, 
and if they lose the support of a state’s electorate, they will 
be abandoned, and the state will return to the federal fold. 
If, instead, some states experience the success we think is 
likely, other states would find the risk of coming onboard 
manageable and, we think, face escalating demand from 
their citizens.

The education system clearly has vast consequences for 
this nation’s economy, society, and world leadership. The 
federal government has a crucial role to play in protect-

ing and promoting precisely those national interests that 
lower levels of government cannot. We believe the most 
promising approach is to move decisionmaking closer 
to the consumers of K–12 public education by unleash-
ing pent-up demand and empowering parents to choose 
schools for their children.

 
Grover J. "Russ" Whitehurst is a member of the Koret Task 
Force on K–12 Education and director of the Brown Center 
on Education Policy at the Brookings Institution.
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Our ventures are 
about more than capital.
NewSchools Venture Fund invests in innovative, 
early-stage organizations making a difference in 
public education for students from low-income 
communities. 

Targeting inequality with ingenuity 
Entrepreneurs have transformed the fields of 
medicine, energy, and technology through innovative 
ideas and tireless dedication. We believe that 
education entrepreneurs are the key to ensuring 
every child is ready for college, career, and a 
successful life.

Learn more at www.newschools.org
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