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IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1971

NO. 71-

SAN ANTONIO INDEPENDENT SCHOOL
DISTRICT, IT AL,

A ppellunts
V.
DEMETRIO P, RODRIGUEZ, ET AL,
Appellees

On Appeal from the United States Distriet Court
for the Western District of Texas

JURISDICTIONAL STATEMENT

Appellants appeal from the judgment of the United
Btates District Court for the Western District of
Texas entered on December 23, 1971, and from the
clarification of that judgment entered on January 26,
1972, and submit this Statement to show that the Su-
preme Cowrt of the United States has jurisdiction of
the appeal and that a substantial question is presented.

OrINION BrLOW

The opinion of the Distriet Court for the Western
District of Texas is not yet reported. The opimion and
Judgreent and the clarifieation of the original opinion
and judgment are attached hereto as Appendix A.




J TRISDICTION

This suit was brought under 28 U.B.C. §§ 1331 and
1343 for a declaratory judgment and an injunction
against enforcement of Axrticle VII, § 3, of the Texas
Constitution and the sections of the Texas Hducation
Code relating to the financing of education. A statutory
three-judge court was convened pursuant to 28 U.8.C.
§ 2281, On December 23, 1971, that court enfered its
judgment granting an injunction as prayed for by the
plaintiffs. A motien for clavification was filed by the
defendants on December 28, 1971, and on January 26,
1872, a new judgment was entered on behalf of the
three-judge court to make it elear that the judgment
does not affect the validity or enforecability of out-
standing school distriet bonds or of those that may be
issucd in the next two years. Notice of appeal was
filed in the District Court on February 16, 1972. The
jurisdietion of the Supreme Court to review this de-
cigion by diveet appeal is eonferred by 28 U.8.C. §§
1253 and 2101 (b).

Although the order of the eourt below was stayed
for two years from the entry of the original judgment
and the court retained jurisdietion to take further
steps if necessary to implement its order in the event
that the Texas legislature should fail to act within two
years, it stated, in both the original and the clarified
judgment, its understanding that ‘‘this constitutes no
impediment with respect to the finality of this judg-
ment for the purpose of appeal, and none is intend-
ed.”” The view of the Distriet Court that this Court
has jurisdiction to review the judgment on direct ap-
peal despite the reservation of jurisdiction iz sup-
ported by such ecases as Swann v. Adams, 385 U.S.
440 {(1967), and Regnolds v. Sims, 3T7T U.8. 533 (1964).

8

QUESTION IPRESENTED

Whether Section 3 of Artiele VII of the Constitu-
tion of the Blate of Texas and the sections of the Texas
Education Code relating to the financing of education
violate the Equal Protection Clause of the Fourteenth
Amendment to the Constitution of the United States?

CONSTITUTIONAL AND STATUTORY PROVISIONS

Beetion 1 of the Fourteenth Amendment of the Con-
stitution of the United States provides in relevant
part: “*No State shall * * ¥ deny to any person within
its jurisdiction the equal protection of the laws.”

Section 3 of Article VIT of the Coustitution of the
State of Texas provides as follows:

See. 3. Ome-fourth of the revenue derived from
the State ocenpation taxes and poll tax of one dol-
lar on every inhabitant of the State, between the
ages of twenty-one and sixiy years, shall be set
apart anmually for the benefit of the publie free
schools; and in addition thereto, there shall be
levied and collected an anmual ad valorem State
tax of such an amount not to exceed thirby-five
cents on the one hundred ($100.00) dellars valu-
ation, as with the available schoel fund arising
from all other sourees, will be sufficient to main-
tain and support the publie schools of this State
for a period of not less than six months in each
year, and it shall be the duty of the State Board
of Education to set aside a sufficient amount out
the said tax to provide free text books for the
uge of children attending the public free schools
of this State; provided, however, that should the
limit of faxation herein mamed be insufficient the
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deficit may be met by appropriation from the gen-
eral funds of the State and the Legislature may
also provide for the formation of school distriet
by general laws; and all such school districts may
embrace parts of two or meore counties, and the
Legislature shall be authorized to pass laws for
the assessment and colleetion of taxes in all said
districts and for the management and control of
the public school or schools of such districts,
whether such districts are eomposed of territory
wholly within a ecounty or in parts of two or more
counties, and the Legislature may authorize an
additional ad valorem tax to be levied and col-
lected within all school districts heretofore formed
or hereafter formed, for the further maintenance
of public free schools, and for the erection and
equipment of school buildings thevein; provided
that a majority of the qualified preperty tax-
paying voters of ths distriet voting at an election
to be held for that purpose, shall vote sueh tax
not to exceed in any one vear one ($1.00) dollar
on the one hundred dollars valuation of the prop-
erty subject to {axation in sech district, but the
limitation upon the amount of school distriet tax
herein anthorized shall not apply {fo incorporated
cities or towns comstituting separate and inde-
pendent school districts, nmor to independent or
common school districts created by gemeral or
special law.

It would serve no useful purpose to reproduce at
this point the Texas statutory provisions involved, The
statutes are numerous and lengthy. Both the plaintiffs
in their eomplaint below and the three-judge court in
its judgment were content to refer merely to ““the see-
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tions of the Texas Education Code relating to the £-
nancing of edueation, including the Minimum Founda-
tion Behool Program Act,” and did not specify which
statutory provisions they found objectionable.

STATRMENT

This action was brought as a class action on hehalf
of Mexican-American school children and their parents
who live in the HEdgewood Independent School Distriet
in Bexar County, Texas, and on behalf of all other
children throughout Texas who live in school dis-
tricts with low property valuations. Numerous state
and local officials and school distriets were named as
defendants. They claimed that the present system of
financing public schools in Texas is diseriminatory be-
cause it makes the guality of edueation received by
students a function of the wealth of their parents and
neighbors as measured by the tax rate and property
values of the school distriet in which they reside. They
further claimed that the system discriminates against
school districts in which there is a high percentage of
Mexican-Americans,

Although the details of the Texas system for finane-
ing publie education are extremely complex, the gen-
eral plan ean be fairly readily deseribed. Tn essence,
it is 2 eombination of ad valorem taxes levied by sehool
distriets with a state contribution that is intended o
assure every child in the state of at least a mivimun
foundation education. The stafe confribution is caleu-
Iated in a fashion that has a mildly equalizing effect.

The heart of the Texas system is the Minimum
Foundation T'rogram, Tezas Bducation (ode, §§ 16.01
et seq. Under that program more than a billion dol-
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lars a year is provided to cover the costs of salaries of
professional personnel, school maintenance, and trans-
portation. Eighty percent of the amount to which a
sehool distriet Is entitled under the Minimum Founda-
tion Program is paid by the state from general vev-
enue. The balance of the cost of the minimum program
eomes from the school districts under the Local Fund
assignment. Fexas BEducation C(ode, §§ 16.71-16.73. An
economic index is used so that eaeh eounty’s eontribu-
tion 1o the Loeal Fund Assignment approximates that
county’s percentage of statewide taxpaying ability.
Texas Education Code, §§ 16.74, 16.76. Within each
connty the portion of the Loeal Fund Assignment that
each school district is expected to contribute is the
percentage of the eouniy’s assignment that the value
of the property in the sehool distriet is of the value
of all of the property in the county. Tezas Education
Code, § 3676, Thus, while the state econtributes, on
an overall basis, 80% of the cost of the Minimum
Foundation Program, in some districts that lack the
ability to raise substantial funds by local effort the
state contribution is in excess of 98% of the cost of
the Minimum Foundation Program, while in distriets
with greater ability to pay the stafe contribution is
less than 80%.

Fach district is then free to supplement the mini-
mum program with additicnal funds raised by loeal ad
valorem taxes, Texas Eduecation Code, §§ 20.01 ¢f seq.
In combination, the Texas plan assures every child in
the state of a certain minimum level of edueation on
& nondiscriminatory basis but allows each local school
distriet to provide edueational benefits ahove the mini-
mum to the extent that the district wants them and
can afford them.

— —

The court below ignored, guite properly, the claim
of diserimination against Mexiean-Americans. It ae-
cepted, however, the plaintiffs’ claim that the Texas
plan is unconstitutional because ‘“wealthy’’ school dis-
triets can and do spend more per ehild for education
than do ““poor’” sehool districts. It held that the Equal
Protection Clause of the Fourteenth Amendment cm-
bodies a standard of ““fiseal neutrality,”” which means
that ““the guality of public education may not be a
function of wealth, other than the wealth of the state
ag & whole.” The eourt enjoined enforeement of the
Texas laws on the financing of education “‘insofar as
they diseriminate against plaintiffs and others on the
basis of wealth other than the wealth of the State ag
a whole.” If grdered defendants to reallocate the funds
available for financial suppoert of the school system,
including local ad valorem taxes, in a fashion con-
sistent with what it thought to be requived by the
Equal Protection Clause. It stayed ifs mandate for
two years to give the defendants and the legislature
an opportunity to take all steps reasonablly feasible
to make the school system comply with the applicable
law as it had declared it and ineluded language in the
clarifieation of its judgment intended to make it clear
that its order does mot affect the validity of school
bonds and similar fnancial obligations already issmed
or that may be issued within the two year period of
the stay.

THe (UESTIONS ARE SUBSTANTIAL

1. The court below has read into the Tqual Protee-
tion Clause a limitation on the freedom of states to
govern themselves that would, if it is upheld, require
striking down the systems of school financing used
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in 49 of the 50 states. Although the state plans vary
in their particulars, they do commonly depend on some
eombination of state funds and loeal ad valorem taxes.
Only in Hawaii, go it is said, does the present financing
plan satisfy the standard that the eourt below has
found to be constitutionally required,

2. The decision below would adversely affect the
quality of public education in the state. It is diffcult
to believe that many, if any stafes, already under
heavy finanecial pressures, would be able to provide
each child throughout the state an amount for eduea-
tion equal to that now spent per child in the distriets
of the state wifh the greafest resources. Fgualizing
amounts spent on education on a state-wide basis
would almost eertainty be done at a level that wounld
not significantly inerease the overall expenditure for
education. The result would bhe some Improvement—
to the extent that the quality of education may be a
funetion of the amount spent—in education in the
worst schools at the expense of the best schools. Quality
education would be =acrificed in the name of eguality.
See Kurland, Fqual Educational Opportunily: The
Limits of Constitutional Jurisprudence Undefined, 35
U.CErLRev. 583, 590-591 (1968).

3. The decigion below would be a crippling blow to
edueation at a time when it is already under heavy
pressure from those who resist desegregation. It is un-
Likely that those whose children now enjoy high quality
edueation would sit happily by as the quality of that
edueation is reduced. So long as Pierce v. Soctety of
Sisters, 268 U.R. 510 {1925), remains anthoritative,
a ready alternalive is at hand for those with comfort-
able means, The decision below would encourage flight

_—3

away from the public schools at a time when the public
sehools are the principal hope of achieving a soeiety
that is not divided by artificial barriers of race or class
or wealith,

_4. The decision below is not required by prior de-
cisions of this Court. The principle of “fiseal neu-
trality” accepted as constitutionally required by the
court below, as well as by other courts that have
reached similar results, was stated as Proposition I in
an engaging and provoeative article, Coons, Clune, &
Sugarman, Educational Opportunity: 4 Workable
Constitutional Test for Stote Financigl Structures, 57
Catme LREv. 305, 811 (1989). Those anthors were
quite candid about the existing state of the law. They
said, at 372:

Qoneededly, Propogition I iz not a logical exten-
sion of any existing doctrine, and the argument
for it will be dictated more by purely policy con-
siderations than by syllogismns,

Perhaps it would be sound publie policy to provide
for homogenized education, but one need mot hold
the naive view that poliey considerations play no part
in the growth of the law to believe that a poliey Judg-
ment of that kind is appropriately made by a legisla-
tive body rvather than a court.

5. The decision below is contrary fo prior decisions
of this Court. In Melnnis v. Ogilvie, 394 U.R. 3292
(1969), and in Burruss v, Wilkerson, 897 TU.8. 44
(1970), this Court summarily affirmed deeisions of
district courts that had rejected challenges to the sys-
tem of public schoel financing similar o the challenge
made in the present ease. In those eases the Court had
the benefit of amicus briefs from distingnished lawyers
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urging veversal. Professor Ceoons and his associates
appeared as friends of the Court to suggest to the
Court the arguments. ihey were abeut to publish in
their article that has been so influential. Despite all
of this the Court chose to affirm. Affimance of o three-
judge distriet court by thiz Court cannot be lightly
written off, as some have sinee suggested, as akin to
a dental of certlorari. It is a deeision on the merits.
SrerN & Brussaw, SurRgwms Courr Pracrics 197
(4th ed. 1969) ; WrieET, ¥Frourar, Covrts 495 (2d ed.
1970). In the light of those reeent decisions from this
Court, it would be appropriaste, if the deeision below
stood alone, to move for smmmary reversal. Unfortu-
nately the present decision does not stand alone. Other
eourts have yielded to the seductive charms of this
newly-discovered doetrine. E.g., Serrano v, Priest, D
Cal. 3d 584, 96 CalRptr. 601, 487 P.2d 1241 (1971);
Van Dusartz v. Hatfield, 334 F.Supp. 870 (D.Minn,
1971). Under those circuinstances i seems appropriate
that this Court hrear oral argument in the matter and
resolve the issue in a way that cannot be misunder-
stood by lower state and federal courts. If the Court
should agree that argimment cught to be heard in this
case, Texas respectfully requests that the case he set
for argument on an expedited basis early in the 1972
Term. The Texas legislature convenes in its biennial
session in January, 1973, and an early decision from
this Court, advising the legislature whether any ¢hange
in the Texas system of public school finaneing is ve-
guired, would be of advantage to the legislature in
deciding how, if at all, it should respond fo the order
of the three-judge court.

CONCLUBLON
For the foregoing reasous, it is submitfed that this
—10—

Court should note probable jurisdietion of the Present
case and set it for argument early in the 1972 Term.,

Respectfully submitted,

Crawrorp O, Mawrry

Aftorney General of Texas

N oLA WHITE

First Assistant Attorney General
ALFRED WALKER

Executive Assistant Attorney General

SAMURL D. McDANTEL
Staff Legal Assistant

4y €. Davis

Aigistapg Afforney General
Lot

Par Bapmgy

Asgistant AftorneGeneral
P. 0. Box 12548

Capitol Station

Austin, Texas 78711

_Cﬁmms Ariwy WrRIGHT
2500 Hed River Street
Anstin, Texas 78705

Attorneys for Appellgnta
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CERTIFICATE OF SERVICE

1, Pat Bailey, one of the attorneys for the Appel-
lants, and a member of the Bar of the Supreme Cour&
of the United States, hereby certify that on the 1.2
day of April, 1972, T served three copies of the fore-
going Jurisdietional Statement on the Appellees by de-
positing such copies in the United States Mail, posiage
prepaid, and addvessed to the attorney of record for
Appellees as follows: Mr, Arthur Gochman, 318 Travis
Park West, 711 Navarro, San Antonio, Texas 78224,
Mario Obledo, 147 9th Street, San Franecisco, Cali-
fornia 94103.
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Par BanoEey q
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APPENDIX A
OPINIONS AND JUDGMENTS BELOW

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

CIVIL ACQTION NO. 68-175-84

DEMETRIO P, RODRIGUEZ, BT Al.,
V.

SAN ANTONIO INDE.}PENI}ENT SCHOOL
DISTRICT, ET AL,

Before GOLDBERG, Circuit Judge; SPEARS, Chief
Digtrict Judge; and ROBERTS, Distriet Judge.

PER OURIAM:

Pursuant to Rule 23, Federal Rules of Civil Pro-
cediire, plaintiffs bring this action on behalf of Mexi-
can American school ehildren and their parents who
live in_ the HEdgewood Independent School District,
and on behalf of all other children throughout Texas
who live in school disitvicts with low property valua-
tions. Jurisdiction of this matter is proper under 28
U.8.C. §¢ 1331, 1843, This Court finds merit in plain-
tiffs’ elaim that the current methed of state financing
for public elementary and secondary education de-
prives their class of equal opportunity of the laws un-
der the T'ourteentk Amendment to the United States
Constitution.”

*Bee Serrano v, Priest, 5 Cal. 3d 584, — P, 2d — (1971};
and Van Dusartz v. Hatfield, — F. Supp. — (D. Minn. 1971).
Serranoe convineingly snalyzes discussions regarding the
suspect nature of classifications based on wealth, and Van
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Fdgewood and six other school distriets lie wholly
or partly within the city of San Antonio, Texas. Five
additional districts are located within rural Bexzar
County. All of these distriets and their counterparts
throughout the State are dependent upon federal, state,
and local sources of finaneing. Since the federal gov-
ernment contributes only about fen percent of the
overall public school expenditures, most revenue is
derived from local sourees and from two state pro-
grams—the Available School Fund and the Minimum
Foundation Program. In accordance with the Texas
Constitution, the %296 million in the Available Bchool
Fund for the 1970-1971 school year was allocated on
a per capita basis determined by the average daily at-
tendance within a distriet for the prior school year.

Costing in excess of one billion dollars for the 1870-
1971 school vear, the Minimum Foundation Pregram
provides grants for the costs of salaries, school main-
tenance and transportation. Eighty percent of the cost
of this program iz financed from general State revenue
with the remainder apportioned to the school distriets
in “the Local Furd Assignment.” TEX. EDUC.
CODE ANN. arts. 16.71-16.78 (1869). Although gen-
erally measuring the variations in taxpaying ability,
the Beonomic Index employed by the State to deter-
mine each distriet’s share of *the Loeal Fund Assign-
ment” (TEX, EDUC. CODE ANN. arts 16.74-16.78)
has come under increasing eriticism.®

Dusartz points out that in this type caze “the variations
jn wealth are state created. This is not the simple instance in
which the poor man is injured by Lis lack of funds. Here the
poverty is that of a governmental unit that the state itself
has defined and commissioned.”

*Bee THE CHALLENGE AND THE CHANCE, RPT. OF
THE GOVERNOR'S COMM. ON PUBLIC SCHOOL EDUC.

— 14—

To provide their share of the Minimum Foundation
Program, to satisfy bonded indebtedness for eapital
expenditures, and to finance all expenditures above the
state minimum, local school districts are empowered
within statutory or constitutional limits to levy and
collect ad valorem property taxes. TEX, CONST. art.
7, §¢ 3, 8a; TEX, EDUC. CODE ANN. art. 20.01, et
seq. Sinee additional tax levies must be approved by
a majority of the property-taxpaying voters within
the individual distriets, these statutory and constitu-
tional provisions reguire as a practieal matier that all
tax revenues be expended solely within the district
in which they are collected.

Within this ad valorem tazation system lies the de-
fect which plaintiffs challenge. This system assumes
that the value of property within the various distriets
will be sufficiently equal to sustain comparahle ex-
penditures from one distriet to another. It makes edu-
cation a function of the loesl preperty tax base. The
adverse effects of this erroneous assumption have been
vividly demonstrated at trial through the festimony
and exhibits adduced by plaintiffs. In this connection,
a survey of 110 scheol districts™ throughout Texas
demonstrated that while the ten districts with a market
value of taxable property per pupil above $100,000
enjoyed an equalized tax rate per $100 of only thirty-
one ‘cents, the poorest four distriets, with less than
$10,000 in property per pupil, were burdened with a
rate of seventy cents. Nevertheless, the low rate of the

58-68 (1968). The accuracy of the Feonomic Index is the
subject of separate litigation in Fort Worth Ind., School
Dist. v. J. W. Edgar, (N.D. Tex., Fort Worth Div.).

*The total number of districts in the state iz approxi-
mately 1200,
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rich districts yielded $585 per pupil, while the high
rate of the poor districts vielded only $60 per pupil,
As might be expected, those distriets most rich in prop-
erty also have the highest median family income and
the lowest percentage of minority puplls, while the
poor property districts are poor im income and pre-
dominantly minority in compesition.’

Data for 1967-1968 show that the seven San Antonio
school distriets follow the statewide pattern. Market
value of property per student varied from a low of
$5,429 in Bdgewood, to a high of $45,095 in Alamo
Heights. Accordingly, taxes as a percent of the prop-
erty’s market value were the highest in Fdgewood and
the lowest in Alamo Heights. Despite its high rate,
Edgewood produced a meager twenty-one dollars per
pupil from loeal ad valorem taxes, while the lower rate
of Alamo Heights provided $307 per pupil.

Nor does Stute financial assistance serve to equalize
these great disparities. Funds provided from the com-
bined local-state system of financing in 1967-1968
ranged from $231 per pupil in Edgewood to $543 per
pupil in Alamo Heights. There was expert testimony
to the effect that the current system tends to subsidize
the rieh at the expense of the poor, vather than the
other way around. Any mild equalizing effects that
state aid may have do not benefit the poorest diztriets,

For poor school districts eduecational finaneing in
Texas is, thus, a tax more, spend less system. The
eonstitutional and statutory framework employed by

"Plaintiffs’ Exhibit VIII shows 1860 median family income
of 85,900 in the top ten distriets and $3,325 in the bottom
four. The rich distvicts had eight per eent minerity pupils
while the poor districts were seventy.nine percent minority.
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the State in providing education dravws distinction be-
tween groups of citizens depending upon the weaith
of the district in which they live. Defendants urge this
Court to find that there is a reasonable or rational re-
lationship between these distinctions or classifications
and a legitimate state purpose. This rational basis
test iz normeally appled by the courts in reviewing
state commercial or economie regulation. See, e.g., Mo-
Cowan v. Marylond, 366 U.8. 420 (1961); Williom-
son v. Lee Optical of Ohlahomae, 348 U8, 483 (1955).
More than mere rationality is required, however, 1o
maintain a state classification which affects a ‘‘funda-
mental interest,” or which is based upon wealth. Here
hoth factors are involved.

These two characteristics of state classification, in
the financing of public education, were recognized in
Hargrave v. McKinney, 418 F. 24 320, 824 (5th Cir,
1869), on remand, Hargrave v. Kirk, 313 F. SBupp. 944
(A.D. Fla. 1970), vacated on other grounds sub nom.,
Askew v. Hargrave, 401 T3, 476 (1971). Among the
authorities relied upon to support the Hargrave con-
clusion **that lines drawn on wealth are suspect” is
Horper v, Virginie Bd. of FElections, 383 T.8. 863,
668, 11963)." In striking down a pell tax requirement
hecause of the possible effect upon indigent voting, the
Supreme Court coneluded that ‘“(1)ines drawn on the
hasis of wealth or property, like those of race . . . are
traditionally disfavored. . . . To introduce wealth or
payment of o fee as a measure of a voler’s qualifiea-

*In additien, the court relied upon Douglas v. California,
272 US. 353 (1963), and Griffin v. Illincis, 351 T.8. 12
(1956}, which are decisions invalidating siate lawg that dis-
eriminated against criminal defendants because of fheir
poverty.
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tions i to introduce a eapricious or irrelevant factor.”
Likewise McDonald v. Bd. of Elsetions Comm’rs of
Chicage, 394 T11.8. 802, 807 (1969), noted that “‘a
careful examination on our part is especially war-
ranted where lines are drawn on the basis of wealth
. . . which wonld independently render a classification
highly suspeet and thereby demand a more exacting
judicial serutiny.”

Further justification for the very demanding test
which this Court applies to defendants’ classifications
is the very great significance of education to the indi-
vidual, The erueial nature of edneation for the citi-
zenry lies at the heart of almost twenty years of school
desegregation litigation. The oft repeated declaration
of Brown v. Bd. of Education, 347 1.8, 483, 493
(1954), eontinues to ring true:

Today, education is perhaps the most important
tunction of state and local govermments. Compul-
sory sechool attendance laws and the great ex-
pendifures for education both demonstrate our
recognition of the importance of education to our
demoeratic society. It iz required in the perform-
ance of owr most bagic public responsibilities, even
serviee in the armed forees. It is the very founda-
tion of good citizenship. Today it iz a prineipal
instrument in awakening the child to cultural
values, in preparing him for later professional
training, and in helping him to adjust normally to
his enviromment. In these days, it is doubtful that
any child may reasonably be expected to sueceed
in life if he is denied the opportunity of an edu-
cation. Such an opportunity, where the state has
undertaken to provide it, iz a right which must be
made available to ail on equal terms.

“Beeause of the grave gignificance of education both
to the individual and to our society, the defendants
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must demonstrate a eompelling state interest that is
promoted by the current classifications created under
the financing scheme.

Defendants insist that the Cowrt iz bound by the
opimions in Melnunis v. Shapire, 203 F. Bupp 327 (N.
D. Il 1968), afi’d mem. sub nom,, 394 U8, 322 (1969) ;
and Burrus v. Wilkerson, 310 F. Sapp. 572 (W.D.
Va. 1969), aff’d mem, sub nom., 387 U.8. 44 (1970).
However, we disagree,

The development of judicially manageable stand-
ards is imperative when reviewing the complexities
of a state educational financing scheme. Plaintifis in
MeInnis sought to require that edueational expendi-
tures in Ilincis he made solely on the basis of the
“pupils’ edueational needs.”’ Defining and applying
the nebulous concept “‘educational needs” would have
involved the eourt in the type of endless research and
evaluation for which the judiciary is ill-suited.” Ae-
cordingly, the eourt refused the claim that the egual
protection clause of the Fourteenth Amendment de-
mands such an vnworkable standard. The subsequent
affirmance, without opinion, by the Supreme Court
would not, in our opinien, har consideratich of plain-
tiffs’ claim that lines iz Texas have been drawn on
the basis of wealth, The same situation prevails with
respeet to Burrus where the Court, In referring to
the “varying needs” of the students, found the cir-
cumstances “‘searcely distinguishable' from Melnnis.

In the instant ease plaintiffs have not advocated thaf

"Difficulties in defining the term are diseussed at note 4,
208 ¥, Supp. 329,
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educational expenditures be equal for each child.”
Rather, they have recommended the application of the
prineiple of “fiscal neutrality.” Briefiy summarized,
this standard reguires that the quality of publie edu-
cation may not he a function of wealth, other than the
wealth of the sfate as a whole. Uniike the measure of-
fered in M clnmis, this proposal does not involve the
Oourt in the intricacies of affirmatively requiring that
expenditures be made in 4 eertain manner or amount.
On the contrary, the state may adopt the financial
scheme desired so long as the variations in wealth
among the governmentally chosen units do not affect
spending for the edueation of any child,

Considered againgt this principle of ‘‘fiscal nen-
trality,”” defendants arguments for the present system
are rendered insubstantial. Not only are defendants
unable to demonstrate ecompelling state interests for
their classifieations based upon wealth, they fail even
to establisk a reasonable basis for these classifications.
They urge the advantages of the present system in
granting decisiommaking power o individual distriets,
and in permitting local parents to determine how mueh
they desire to spend on their children’s schooling, How-
ever, they lose sight of the fact that the state has, in
truth and in fact, limited the choiee of financing hy
guaranteeing that “*some districts will spend low {with
high taxes) while others will spend high (with low
taxes),”” Henece, the present system does mot serve to

*Indeed, it is difficult to see how the defendants reach a
contrary econclusion since even the Melnnis plaintiffs did
not request precisely equal expenditures per chiid.

"Ag the Court said in Van Dusartz v. Hatfield, supra, note 1:
“By its own acts, the State has indicated that it iz neot
primarily interested in loeal choice in school matters, In
fact, rather than reposing in each school distriet the eco-
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promote one of the very interests which defendants
assert, :

Indicative of the character of defendants’ other ar-
guments is the statement that plaintifis are ealling for
tgocialized education.” Kducation like the postal serv-
ice has been socialized, or publicly financed and oper-
ated almost from its origin. The éype of socialized
edueation, not the question of its existence, is the
only matter currently in dispute. One final contention
of the defendants however calls for further analysis.
In essence, they argue that the state may discriminate
as it desires so long as federal financing equalizes the
differences. Initially, the Court notes that plaintiffs
have suceessfully controverted the contenfion that fed-
eral funds do in fact compensate for state diserimina-
tion.* More fmportantly, defendants have not adeguate-
ly explained why the acts of other governmental units
should exense them from the discriminatory conse-
quences of state law. Hobson v. Honsen, supre, 269
I, Supp. at 498, countered defendants’ view by finding
that the federal aid to education statutes’

nomic power to fix its own level of per pupil expenditure,
the State has so arranged the structure as to guarantee that
gome districts wilt spend low (with high taxes) while others
will spend high (with low taxes}. To promote such an er-
ratic dispersal of privilege and burden on a theory of loeal
control of spending would be quite impossible.” ]

“Plaintiffy’ Exhibit 8, Table X, indicates that while Edge-
wood receives the highest federal revenues per pupil of any
district in San Antonie, $108, and Alamo Heights, the lowest,
$36, the former still has the lowest combined local-state-
federal revenues per pupil, $356, and the latter the highest,
$5?'Ila}hr-; statutes involved were the Economie Opportunlty Act,
42 T.8.C. §§ 2781-2791 (1964); the Blementsry and Sec-
ondary Bdueation Aect, 20 U.B.C. §§ 241a-411 (1970 Supp.),
end federally impacted aveas ald, 20 U.S.C. §§ 236-244
(19684}, as amended, {1970 Supp.}.
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. are manifestly intended to provide extraord-
inary services at the shum schonls, not merely fo
ecompensate for inegualities produced by local
school boards in favor of their middle-income
schools. Thus, they caunol be regarded as curing
any inequalities for which the Board is otherwise
responsible.

Binee they were designed primarily to meet special

needs in disadvantaged schools, these fands cannot be

employed as s substitute for state aid withount violat-
ing the Congressional will. Purther support for this
view ig offered by a series of decisions prohibiting de-
ductions from state aid for distriets receiving ‘‘im-
pacted areas’ aid.” Performance of its constitutional
obligations must be judged by the state’s own behavior,
not by the actions of the federal governuaent.

While defendants are correct in their suggestion
that this Court eannot act as a “super-legislature,”’
the judiciary can always determine that an aet of the
legislature is violative of the Constitution. Having
determined that the current system of financing pnblic
edueation in Texas diseriminates on fhe hasis of wealth

"These cases have held that the statute clearly provides
that the aid is intended as special assistance to local educa-
tional agencies, and that to permit a reduction in state aid
would viplate the Congressional intent. Douglaz Ind. School
Dist, No. 8 v. Jorgenson, 203 F. Supp. 849 (D. 8.D, 1988);
Hergenreter v. Hayden, 295 F. Supp. 251 {D. Kan. 1988);
Shepheard v. Godwin, 280 F. Supp. 869 (E.D. Va. 1968);
Carlghbad Union School Dist. v. Eafferty, 300 F. Supp. 434
(3.D. Cal. 1969), off'd, 429 ¥, 24 337 (9th Cir. 1970}, and
Tyiplett v. Tiemann, 302 F. Supp. 1244 (D. Neb, 1969).
After these action arose, the statute was amended to pro-
hibit aid to schools in any state which hag “taken into con-
sideration payments under thiz subchapter in determining
the eligibility of any local educational agency in that State
for Btate aid . . .’ 20 U.B.C. §§ 240 (4} (2) (1969).
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by permitting citizens of affluent districts to provide a
higher quality education for their children, while
paying lower taxes, this Court concludes, as & matter
of law, that the plaintiffs have heen denied equal pro-
tection of the laws under the Fourteenth Amendment
to the United States Constitution by the operation of
Artiele 7, § 5 of the Texas Constitution and the see-
tions of the Education Code relating to the finaneing
of edueation, including the Minimum Foundation
Program.

Now it is ineumbent npon the defendants and the
Texas Legislature to determine what mew form of
financing should be utilized to support publie educa-
tion.” The selection may be made from a wide variety
of financing plans so long as the program adopted
does not make the quality of public edueation a fune-
tiont of wealth other than the wealth of the state as a
whole.

20On Qetober 15, 19692 this Court indicated its awareness
of the fact that the Legislature of Texas, on its own ini-
Yative, had aunthorized the appointment of a commitiee to
study the public schoo! system of Texas and to recommend
“a specific formula or formulae to establish a falr and equi-
tabie basia for the division of the financial responsibility be-
tween the Siate and the various school districts of Texas”
It was then felt that ample time remained for the committee
to “explore all facets and all possibilities in relation fo the
problem area,” in order for appropriate legislation to be
enacted not later than the adjournmment of the 62nd Legis-
lature, and since the Legislature appeared ready to grapple
with the problems invelved, the frial of this cause was held
in abeyance pending further developments. Unfortunately,
however, ne action was taken during the 62nd Session which
has adjourned, Hopefully, the Governor will see fit to submit
this matter fo one or more special sessions so that members
of the Legislature can give these complex and complicated
problems their undivided attention.

_o3._.




Accordingly, IT I8 ORDERED that:

(1} The defendants and sach of them be prelins-
narily and permanently restrained and enjoined from
giving any foree and effect to said Article 7, § 3 of the
Texas Constitution, and the sections of the Texas Edu-
cation Code relating to the financing of edueation, in-
cluding the Miniraum Feundation Sehool Program Act
(Ch. 16), and that defendants, the Commissioner of
Hdueation and the members of the State Board of
Education, and each of them, be ordered to realloeate
the funds available for financial sapport of the school
system, ineluding, without lmitation, funds derived
from taxation of real property by sehool distriets, and
to otherwise restructure the financial system in such
a manner as not to vielate the equal protection provi-
sions of both the United Staites and Texas Constitu-
tions;

(2) The mandate in this cause shall be stayed, and
this Court shall retain jurisdiction in this action for
a period of two years in order to afford the defendants
and the Legislature an opportunity to take all steps
reasonably feasible to make the school system comply
with the applicable law; and without lmiting the gen-
erality of the foregoing, to reallocate the school funds,
and to otherwise restructure the faxing and financing
system go that the educational opportunities afforded
the children attending Edgewood Independent Sehool
Distriet, and the other children of the State of Texzas,
are not made a funetion of wealth, other than the
wealth of the State as a whole, as required by the
equal protection elauvse of the Fourteenth Amendment
to the United Btates Constitution. In the event the leg-
islature fails to act within the time stated, the Court

Y

is authorized to and will take further steps as may be
necessary to implement hoth the purpese and the spirit
of this order. Bee Swann v. Adams, 263 F. Supp. 225
(3.D. Fla, 1967) ; Klahr v. Godderd, 254 F. Supp.
997 (B. Ariz, 1966). Needless to say, the Court hopes
that this latter action will he unnecessary.

Dated December 23, 1971

IRVING L. GOLDBERG
United States Cirenit Judge

ADRIAN A. SPEARS
Chief United States District Judge

JACK ROBERTS
United States District Judge




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

CIVIL AQOTION NO. 68-175-8A

DEMETRIC P. RODRIGUEZ, ET AL,

V.
SAN ANTONIO INDEPENDENT SCIHOOL
DISTRICT, ET AL,

Before GOLDBERSG, Cireuit Judge; SPEARS, Chief
District Judge; and ROBERTS, Distriet Judge.

CLARIFICATION OF ORIGINAL OPINION
PER CURIAM:

Having fully considered defendants’ motion for
elarification of judgment and the plaintiffs’ response
thersto, as well as the amicus curiac briefs submitted,
the Court is of the opinion that the requests in said
meotion eonstituting nothing more than ““clarifieations”
are already implicit in the full eontext of the language
eontained in our original opinion; nevertheless, in an
attempt to dispell all possible doubt as to what was
intended, prevent disruptiens in the operation of the
public sehool system in Texas, and aveid further delay
on the final disposition of this litigation, it iz OR-
DERED that paragraphs (1) and (2) on pages 8 and
9 of the opinion of this Court entered on December
23, 1971, be and they are hereby amended fo read as
follows:

(1) The defendants and each of them be prelimi-
parily and permanently restrained and enjoined
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from giving any foree and effect to the operation ot
said Artiele 7, § 3 of the Tezas Constitution, and
the sections of the Texas Hdueation Code relating
to the finaneing of education, including the Mini-
muin Fonndation School Program Act, insofar as
they diseriminate against plaintiffs and others
on the hasis of wealth other than the wealth of the
State as a whole, and that defendants, the Com-
missioner of Bducation and the members of the
State Board of Education, and each of them, be
ordered to realloeate the funds available for fi-
naneial support of the school system, ineluding,
without limitation, funds derived from faxzation
of real property by school distriets, and to other-
wise restruefure the financial system in such a
manner as not to violate the sgual protection pro-
visions of hoth the United States and Texas Con-
stitutions;

(2) The mandate in this cause shall be stayed for
a period of two years in order to sfford the de-
fendants and the Legislature an opportunity to
take all steps reasonably feasible to make the
sehool system comply with the applieable law; and
without limiting the generality of the foregoing, to
reallocate the schocl funds, and to otherwise re-
structure the taxing and financing system so that
the eduecational opporfunities afforded the ehil-
dren attending Edgewood Independent School
District, and the other children of the Staie of
Texas, are not made a function of wealth other
than the wealth of the State a5 a whole, as required
by the Equal Protection Clause of the Fourteenth
Amendment to the Unifed States Constitution,
Our holding that the plaintiffs have been denied
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equal protection of the laws nnder the Fourteenth
Amendment to the United States Constitution by
the operation of Articles 7, § 3 of the Texas Consti-
tution, and the sections of the Texag Education
Code relating to the financing of education, includ-
ing the Minimum Foundafion Program, shall have
prospective application caly, and shall not become
effective until after the expiration of two years
from December 23, 1971. This order shall in no
way affeet the validity, incontestibility, obligation
to pay, source of payment or enforceability of any
presently outstanding boud, note or other security
issned, or coniractual obligation incurred by a
school distriet in Texas for public sehool purposes,
nor the validity or enforeeability of any tax or
other source of payment of any sueh bond, note,
gecurity o¥ cbligation; nor shall this judgment in
any way affect the validity, incontestibility, obli-
gation of payment, source of payment or enforce-
ability of -any bond, note or other security to be
issued and delivered, or contractual obligation in-
enrred by Texas sehool districts, for authorized
purposes, during the period of two years from De-
cember 28, 1971, nor shall the validity or enforce-
ability of any tax or other source of payment for
any such bond, note or other security issued and
delivered, or any contractual obligation ineurred
during such two year period be affected hereby;
_it being the intention of this Court that this judg-
ment should be construed in sueh a way as 1o per-
mit an orderly transition during said two year
period from an vmeonstituticnal to a constitutional
system of sehool financing. The Court retains juris-
diction of this action to take such further steps as
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may be necessary to implement both the purpose
and spirit of thiz order, in the event the Legis-
lature fails to act within the time stated, bui, as
we understand the law, this constitutes no impedi-
ment with respeet to the finality of this judgment
for the purpose of appeal, and none is intended.
Bee Swann v. Adams, 385 U.8. 440 (3967, 263 F.
Supp. 225 (8.D. Pla. 1987); Beynolds v. Sims,
377 U.B. 533 (1964) ; Guan v. Commiltee to End
the War in Vietnam, 389 U.H. 382 (1970); and
Klakr v. Goddard, 2564 F. Supp. 997 (D. Ariz
1966). Needless to say, we hope that no farther ac-
tion by this Court will be necessary.

Dated January 26, 1972,

ADRIAN A, SPHARS,

Chief United States District Judge, act-
ing for and on behalf of all three judges
degignated to hear and determine this
cause, with full authority frem each
such judge to so aet.
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APPENDIX B

UNITED S8TATES DISTRICT COURT
WESTERN DISTRICT OF TEZAS
HAN ANTONIO DIVISION

CIVIL ACTION NO. 68-175-SA

DEMETRIO P. RODRIGUREZ, ET AL,
v.
SAN ANTONIO INDEPENDENT SCHGOI,
DISTRICT, ET AL

NOTICE OF APPEAL TO THE
SUPREME COURT OF THE UNITED STATES

L

Notiee is hereby given that the State Board of
Education and Torter M. Bailes, Jr., M.D. Vernon
Baird, Jack Binien, Doyle Corley, William H. Evans,
Paul G. Greenwood, E. B, Gregg, Jr., George . Guth-
rie, Paul B. Haas, Charles D). Hart, James W. Harvey,
Ben R, Howell, Richard Kirkpatrick, Walter R. Kock,
Paul Mathews, Carl 1. Morgan, Frank M. Pool, Ed-
win L. Rippy, M.D., Winthrop Seley, James B, Weeks,
Herbert O. Willborn, J. W, Edgar, Commissioner of
Edueation, and Crawford C. Martin, Attorney General
vl Texas, the Defendants above named, hereby appeal
to the Supreme Court of the Tnited States from the
following portion of the judgment entered in this ac-
tion on the 28rd day of December, 1971, and the clarifi-
eation of such judgment entered on the 26th day of
January, 1972:

1) The defendants and sach of them be pre-
liminarily and permanently restrained and en-
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joined from giving any force and effect fo said
Article 7, sec. 3 of the Texas Constifution, and
the sections of the Texas Hducation Code relating
o the finaneing of education, including the Mini-
mumm Foundation Sehool Program Act (Ch. 16),
and that defendants, the Clormamissioner of Edu-
cation and the members of the State Board of
Fdueation, and eack of them, be ordered to re-
allocate the funds available for finaneial support
of the school systern, including, without limita-
tion, funds derived from taxation of real property
by school distriets, and to otherwise restructure
the finaneial system in such a manner as not to
viglate the equal protection provisions of both
the United States and Texas Constitutions;

#(2) The mandate in this cause shall be stayed,
and this Court shall retain jurisdiction in this
action for a period of two years in order to afford
the defendants and the Legiglature an opportumity
to take all steps reasonably feasible to make the
school system comply with the applicable law; and
without limiting the generality of the foregoing, to
reatlocate the school funds, and to otherwise re-
structurs the taxing and financing system so that
the eduecational oppertunities afforded the children
attending Tdgewood Independent Sehool Distriet,
and the other children of the State of Texas, are
not made a funection of wealth, other than the
wealth of the State as a whole, as required by
the equal profection clause of the Fourteenth
Amendment to the United States Constitution. In
the event the legiglature fails to act within the
time stated, the Court is authorized to and will
take such furfher steps as may be necessary to
implement both the purpose and the spirit of this
order. See Swann v, Adams, 263 F.8upp. 225 (8.D.
Tla, 1967) ; Klahr v. Goddard, 254 Fi5upp. 997 (D.
Ariz, 1966), Needless to say, the Court hopes that
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this latter action will he unnecessary.” (December
23, 1971, Judgment),

(1) The defendants and each of them be pre-
liminarily and permanently restrained and én-
joined from giving any force and effect to the oper-
ation of said Article 7, sec. 3 of the Texas Con-
gtitution, and the seetions of the Texas HEduca-
fion Code relating to {he financing of education,
including the Minimum Foundation School Pro-
gram Aect, insofar as fhey discriminate apainst
Plaintiffs and others on the basis of wealth other
than the wealth of the Btate as a whole, and that
defendants the Commissioner of Education and
the members of the State Board of Edueation, and
each of them, be ordered to reallocate the funds
avzilable for finaneial support of the school sys-
tem, including, without limitation, funds derived
from taxation of real property by school distriets,
and to otherwise restructure the financial system
in such a manner as not to viclate the equal pro-
tection provisions of both the United Siates and
Texag Constitutions;

“(2) The mandate in this cause shall be stayed
for a period of two years in order to afford the
defendants and the Legislature an opportunity
to take all gteps reasonably feasible to make the
school system comply with the applicable law; and
without limiting the generality of the foregoing,
to reallocate the school funds, and to otherwise
restructure the taxing and financing system so
that the educational opportunities afforded the
children attending Edgewood Independent School
Digtrict, and the other children of the State of
Texas, are not made a funetion of wealth other
than the wealth of the Siate as a whole, as re-
quired by the Fgual Protection Clause of the Four-
teenth Amendment to the United States Constita-
tion. Our holding that the plaintiffs have been
denied equal profection of the laws under the
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Fourteenth Amendment to the United States Con-
stitution by the operation of Article 7, sec. 3 of
the Texas Constitution, and the sections of the
Texas Eduecation Code relating to the finaneing
of edueation, ineluding the Minimum Foumdation
Program, shall have prospective application only,
and shall not heeome effective until affer the ex-
piration of two vears from December 23, 1971
This order shall in no way affect the validity, in-
contestability, obligation to pay, source of pay-
ment or enforeeability of any presently outstand-
ing bond, note or other seeurify issued, or contract-
ual obligation ineurred by a school district in
Texas for publie school purposes, nor the validity
or enforceability of any fax or other sounree of
payment of any such hond, note, security or ob-
ligation ; nor shall this judgment in any way affect
the validity, ineontestability, obligation of pay-
ment, souree of payment or enforceability of any
bord, note or other seeurity to be issued and de-
Livered, or contractual obligation incurred by Pex-
as school distriets, for authorized purposes, during
the period of fwo years from December 23, 1973,
nor shall the validity or enforeeability of any tax
or other source of payment for any such hond,
note or other seenrity issuied and delivered, or any
contractual obligation inéurred during such two
year period be affected hereby; it being the in-
tention of this Court that thiz judgment shounld
be construed in such a way as to permit an orderly
transition during said {woe vear period from an
unconstitutional to a constitutional system of
school finaneing. The Court retains jurisdiction
of this action to take sueh further steps as may
be necessary to implement both the purpose and
spirit of this order, in the event the Legislature
fails to act within the time stated, but, as we un-
derstand the law, this constifutes no impediment
with respect to the finality of this judgment for
the purpose of appeal, and none is intended. See

_.a4

Swann v. Adams, 385 U8, 440 (1967), 263 F.Bupp.
225 (8.D. Fla. 1967) ; Reynolds v. Sums, 377 U.8.
533 (1964) ; Gunn v, Committee to Bnd the War in
Vietnam, 309 T8, 383 (1970) ; and Klakr v. God-
dard, 264 F.Supp. 997 (D. Ariz. 1966). Needless
to say, we hope that no further action by this
Court will be necessary.”” (January 26, 1972, clax-
ification of judgment.)

TL
This appeal is taken pursnant to 27 U.8.C, § 1253,

IiT,

The Clerk will please prepare and certify a tran-
seript of the entire record in this cause for transmis-
sion o the Clerk of the Supreme Court of the United
States in accordance with Rule 12 of the Rules of the
United States SBupreme Court.

Iv.

The folowing questions are presented by fhis
appeal:

(1) Whether Section 3 of Artiele VII of the Con-
stitution of the State of Texas and the scetions of the
Texas Hducation Code velating to the financing of edu-
eation, including the Minimum Foundation School
Program Aet, ehapter 16, are in violation of the Equal
Protection Clause of the Fourteenth Amendment to
the Constitution of the United States.

(2) Whether the Egual Protection Clause of the
Fourteenth Amendment to the Constitution of the
United States requires equal dollar expenditures ox
““Baeal neufrality’’ in the financing plans of the pub-
liec sehools by the State of Texas,
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(3) Whether there exists any judicially manageable
standards in connection with publie school financing by
the SBiate of Texas.

{4) Whether the Court has applied the proper test
in pagsing upon the validity of public school finane-
ing in the Siate of Texas.

(5) Whether the Court has the anthority to grant
affirmative relief in conneetion with reallocating public
funds for finuncial support of the public schaols of
the State of Fexas.

Respectfully submitted,

Orawrorp ., Marrin
Attorney General of Texas

Par Bantmy
Assistant Attorney General

Box 12548, Capitol Station
Austin Texas 78711

Attorneys for Defendants
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PROOF OF SERVICE

I, Pat Bailey, one of the attornevs for Appellants
herein, and a member of the Bar of the Supreme Court
of the United States, hereby certify that on the 16th
day of February, 1972, I served copies of the foregoing
Notice of Appeal to the Supreme Court of the United
States on the attorney of record for the Plaintiffs
herein, Mr. Arthur Gochman, 313 'Travis Park West,
711 Navarro, San Antonio, Texas, which has been
mailed by Certified Mail with sufficient postage affixed
thereto.

Par Baney

(Filed in the United States Distriet Court for the
Western Distriel of Texas, San Antonic Division on
the 17th day of Tebruary, 1972.)

PROOF OF SERVICE

I, P’at Bailey, one of the atlorneys for Appellants,
and a member of the Bar of the Supreme Qourt of
the Uniteg States, hereby certify that on the 3.Ejiay
of ____ -y 1972, T sexved copies of the fore-
going Appendif B to Appellants’ Jurisdietional State-
ment on the atiorney of record for Appelices: Mr.
Arthur Gochman, 313 Travis Park West, 711 Na-

varro, San Antonio, Texas 78224 ;3 My, Mario Obledo,
145 9th Strect, San Francisgy, Califormia 94103.
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