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AsModified Feb. 16, 1995.
Rehearing Overruled March 2, 1995.

Schoal didtricts chalenged public school financing legidation as unconditutiona.  On remand
after prior apped, 826 SW.2d 489, the 250th Judicia Didtrict Court, Travis County, concluded that
legidation was condtitutional. School digtricts gppeded. The Supreme Court, Cornyn, J., held that: (1)
"efficiency,” under conditutiond provison requiring legidature to provide efficient sysem of public
education, is not synonymous with equity at dl levels of funding; (2) system established by public school
financing legidation was financidly efficient as required by Texas Conditution; (3) public school
financing legidation made suitable provision for public school system as required by Texas Conditution;
and (4) public school financing system, viewed as whole, did not effectively impose statewide ad
vaorem tax in violation of Texas Condtitution.

Affirmed.
Enoch, J,, filed opinion concurring in part and dissenting in part.

Hecht, J,, filed opinion concurring in part and dissenting in part joined by Owen, J.



Spector, J., dissented and filed opinion.
West Headnotes
[1] Condtitutional Law k1030

92 ----
92VI Enforcement of Condtitutiondl Provisons
92VI(C) Determination of Congtitutiond Questions
92VI1(C)4 Burden of Proof
92k1030 In General.

(Formerly 92k48(1))
Burden of proof is on those parties chdlenging presumption that statute is condtitutiond.
[2] Schools k11

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa
Ingtitutions in Generd.

Legidaures discretion in discharging duty to make suitable provison for efficient system of
public education in State of Texas should be tethered only by limits that people have dictated in
Condtitution they have adopted for themsdves and for ther representatives.  Vernon's Ann.Texas
Congt. Art. 7,8 1.

[3] Condtitutional Law k2470

92 ----
92X X Separation of Powers
92X X(C) Judicia Powers and Functions
92X X(C)2 Encroachment on Legidature
92k2470 In General.

(Formerly 92k70.1(1))
Supreme Court's role under Texas Congtitution's separation of powers provision should be one

of restraint; Supreme Court does not dictate to legidature how to discharge its duty. Vernon's
Ann.Texas Congt. Art. 2, 8 1.



[4] Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera

345k10 Condtitutional and Statutory Provisions.

In reviewing conditutiondity of public school financing legidation, Supreme Court's
respongibility is to decide whether standard set by people of Texas for their public schools has been
satisfied by legidation, not to judge wisdom of policy choices of legidature or to impaose different policy
of itsown choosing. Vernon's Ann.Texas Congt. Art. 7, 8 1.

[5] Schools k1l

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa

Inditutions in Generd.

Texas Congtitution and Supreme Court's previous decisons mandate that efficiency of public
school system be measured againgt both quditative and financial standards. Vernon's Ann.Texas Congt.

Art. 7,81
[6] Schools k19(1)

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generdl.

"Efficency” of public schools, within meaning of condtitutiond provision giving legidaure duty to
provide efficient sysem of public schoals, is not synonymous with equity at dl levels, meaning that
digtricts do not have to have substantialy equd revenue for substantialy equd tax effort at al levels of
funding;, unequaized locd supplementation is not condtitutiondly prohibited. Vernon's Ann.Texas
Const. Art. 7, 8 1.

[7] Schools k10

345 ----
34511 Public Schools



34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

Accountability regime st forth in public schoal financing legidation providing that only those
school digtricts that achieve state's goals for generd diffusion of knowledge can recelve accredited rating
and subjecting didricts that chronicdly fall to maintain accreditation standards to pendties, including
dissolution of school didrict and its annexation to another didtrict, met legidature's conditutiona
obligation to provide suitably for generd diffusion of knowledge statewide. Vernon's Ann.Texas Cond.
Art. 7,81; V.T.CA., Education Code 88 35.001, 35.021--35.121.

[8] Schools k1l

345 ----
34511 Public Schodls
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa
Ingtitutions in Generd.

Texas Conditution does not require that state board of education or any state agency,
specificdly, fulfill condtitutiond duty to provide generd diffuson of knowledge datewide; as long as
legidature establishes suitable regime that ensures that there is generd diffusion of knowledge, legidature
may decide whether regime should be administered by state agency, by school districts themsalves, or
by any other means. Vernon's Ann.Texas Congt. Art. 7, 8 1.

[9] Schools k11l

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa
Ingtitutions in Generd.

Legidaure may not define what conditutes generd diffuson of knowledge under Texas
Condtitution so low as to avoid its obligation to make suitable provison for generd diffuson of
knowledge imposed by Congtitution. Vernon's Ann.Texas Condt. Art. 7, 8 1.

[10]  Schoolsk1l

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa
Ingtitutions in Generd.



Legidatures broad discretion to make myriad policy decisons concerning educetion is not
without bounds. Vernon's Ann.Texas Const. Art. 7, § 1.

[11]  Schoolsk10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

Public *717 schoal financing system edtablished by legidation was financidly efficient as
required by Texas Congtitution, where, instead of 700 to 1 ratio between richest and poorest digtricts,
there was now 28 to 1 ratio, and disparity in access to funds within two tiers of program was 1.36 to 1.
Vernon's Ann.Texas Congt. Art. 7, 8 1.

[12]  Schoolsk10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

Systemic gap of up to $600 per weighted student a tax rate of $1.50 between wedthiest
school digricts and dl other didricts did not render schoal financing legidation inefficient under Texas
Condtitution; condtitutiond inquiry had to focus on disparity between rates a which property-poor and
property-rich didricts could atain revenue necessary to provide suitably for generd diffuson of
knowledge, rather than on $600 gap that occurred at higher rate specified in legidation, where dl
digtricts could obtain funding for genera diffuson of knowledge at lower tax rate. Vernon's Ann.Texas
Const. Art. 7, 8 1.

[13]  Schoolsk19(2)

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generd.

State's duty to provide school digtricts with substantially equa access to revenue applies only to

provison of funding necessary for generd diffusion of knowledge. Vernon's Ann.Texas Cond. Art. 7, 8
1



[14]  Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiond and Statutory Provisions.

Digparity in access to revenue necessary to obtain suitably for generd diffuson of knowledge
between property-poor school districts and property-rich school digtricts of approximately $1.31 and
$1.22 respectivdly was not 0 great that it rendered school financing legidation uncongtitutiond.
Vernon's Ann.Texas Congt. Art. 7, § 1.

[15]  Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiona and Statutory Provisions.

Amendment to schoal financing legidation excepting from generd prohibition againg levying of
maintenance and operation tax rates in excess of $1.50 to collect taxes pledged and levied to pay
principd of and interest on old debt and new delt, if specificaly gpproved in an dection cdled for that
purpose, did not make public schoal financing system inefficient in violation of Texas Conditution
because it dlowed school districts to exceed $1.50 tota tax rate for any purpose whenever the rate was
approved by didrict's voters in dection; amendment did not affect independent limitation on
maintenance and operations rates imposed in Education Code. Vernon's Ann.Texas Congt. Art. 7, 8 1;
V.T.C.A., Education Code 88 20.04(d), 20.09(q).

[16] Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiond and Statutory Provisions.

Even if public school financing legidation dlowed school digtrict to exceed $1.50 totd tax rate
for any purpose whenever excess rate was gpproved by didtrict's voters in eection caled for that
purpose, such would not render legidation inefficient in violation of Texas Conditution. Vernon's
Ann.Texas Congt. Art. 7, 8 1; V.T.C.A., Education Code § 20.09(a).

[17]  Schools k101



345 ----
34511 Public Schools
34511(G) Fiscal Matters
345k98 School Taxes
345k101 Amount of Tax.

It is within legidature's power to establish ad vaorem tax rate caps for purposes of public
schoal financing, even though such caps are not condtitutiondly required. Vernon's Ann.Texas Congt.
Art. 7,81

[18] Schoolsk17

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k16 School Funds
345k17 Creation and Sources.

As long as efficiency of public education sysem is maintained, it is not uncongtitutiona for
school didtricts to supplement their programs with loca funds, even if such funds are unmatched by date
dolas and even if such funds are not subject to Statewide recapture;  however, amount of
supplementation in system cannot become so greet that it, in effect, destroys efficiency of entire system.
Vernon's Ann.Texas Congt. Art. 7, 8 1.

[19] Schoolsk10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

Specid laws permitting school didtricts to exceed $1.50 ad valorem tax cap imposed by public
schoal finenang legidaion posed no threat to condtitutiondity of legidation, where dl didricts could
achieve generd diffuson of knowledge at lower rate; once dl digricts were provided with sufficient
revenue to satisfy requirement of genera diffuson of knowledge, dlowing didricts to tax a rate in
excess of $1.50 created no condtitutional issue. Vernon's Ann.Texas Congt. Art. 7, 8 1, Vernon's
Ann.Texas Civ.St. art. 27849 (Reped ed).

[20]  Schoolsk10
345 ----

34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd



345k10 Condtitutiond and Statutory Provisions.

That caculation of date ad to public schools would be subject to biennium lag, requiring
property-poor didricts to wait one or two years for additiona date equdization money, but giving
property-rich digtricts immediate access to grester revenues generated from known tax bases, did not
render public school financing sysem inefficient in violation of Texas Conditution; legidaures
avoidance of proration was legitimate exercise of legidative policy-making even if it impacted efficiency
in short term. Vernon's Ann.Texas Congt. Art. 7, 8 1; V.T.C.A., Education Code § 16.254(€).

[21]  Schoolskl10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiond and Statutory Provisions.

Changes in rules for tax rollback dections as set forth in public school financing legidation did
not render financing scheme inefficient in violation of Texas Conditution; dthough changes, taken
together, would tend to make sgnificant tax increases more difficult, there was no evidence that changes
would dgnificantly affect implementation of legidation. Vernon's Ann.Texas Cong. Art. 7, § 1,
V.T.CAA., Tax Code § 26.08.

[22]  Schoolsk10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

That public schoal financing legidation alowed wedthiest school digtricts to keep some portion
of their excess wedlth, i.e., their property wedlth in excess of the $280,000 cap per student, for *717
three years during transition period, while no corresponding phase-in was provided for poorer digtricts
did not have such unfavorable effect on poorer didtricts as to make finance system inefficient in violation
of Texas Condtitution. Vernon's Ann.Texas Condt. Art. 7, 8 1, V.T.C.A., Education Code 8
36.002(b, c).

[23]  Schoolsk10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.



Differences between funding formulas of ingtant public school financing legidation and formulas
in previous legidation that was invadidated by court, i.e., reduction of basic dlotment in tier 1 and change
in guaranteed yield in tier 2, did not compd conclusion that syssem embodied in ingtant legidation was
ineffident in violation of Texas Condtitution, even though for many of the poorer school didricts,
immediate effect of ingant legidation was setback from previous legidation, where, in comparison with
system exidting at time of court's previous decison, ingtant legidation provided even poorest didtricts
with vastly improved accessto revenue. Vernon's Ann.Texas Congt. Art. 7, 8 1.

[24]  Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutiona and Statutory Provisions.

State did not violate its duty to make suitable provison for public school system as required by
Texas Condtitution in enacting public schoal financing legidation by providing only 43% of education
costs from gate funds and requiring localy generated revenue to account for 57% of cost. Vernon's
Ann.Texas Const. Art. 7,8 1; V.T.C.A., Education Code 88 16.001, 16.002.

[25] Schoolskl1l

345 ----
34511 Public Schools
345I11(A) Establishment, School Lands and Funds, and Regulation in Generd
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa
Indtitutions in Generd.

Texas Condtitution imposes mandatory duty on legidature to establish education system.
Vernon's Ann.Texas Const. Art. 7, 8 1.

[26] Statesk129.1
360 ----
3601V Fiscd Management, Public Debt, and Securities
360k129 Appropriations
360k129.1 In General.

Legidature's funding obligations are generaly limited to what it gppropriates, regardiess of what
it promisesin other datutes.

[27]  Schools k10



345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

That public schoal financing legidation failed to fund mandates imposed on locd didtricts by
gate law did not render system uncongtitutiona, where every didtrict could meet accreditation and other
legal standards from funding provided. Vernon's Ann.Texas Congt. Art. 7, 8 1.

[28]  Schools k20

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k20 Regulation and Supervison of Schools and Educationd Inditutionsin Generd.

Mandates imposed on loca school didtricts by state law are not void until legidature provides
additiond funding.

[29] Schoolskl17

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k16 School Funds
345k17 Creation and Sources.

If legidature subgtantidly defaults on its respongbility to fund public education such that Texas
school children are denied access to public education needed to participate fully in socid, economic,
and educationa opportunities avallable in Texas, suitable provison clause of Texas Condtitution would
be violated. Vernon's Ann.Texas Cong. Art. 7, 8 1.

[30] Schoolskol

345 ----
34511 Public Schools
34511(G) Fiscal Matters
345k91 Condtitutional and Statutory Provisions.

Public schoal financing legidation that required rollback eections for rate increases of more than
$.06 did not effectively impose statewide ad valorem tax in violation of Texas Conditution, where, at
worse, requirement of rollback eections might only dow didtrict's efforts to reach desired tax rate and



legidation did not mandate set rate or prescribe distribution of proceeds. Vernon's Ann.Texas Cong.
Art. 8,8 1-e; V.T.C.A., Education Code § 16.252(a, d).

[31]  Schoolsk9l

345 ----
34511 Public Schools
34511(G) Fiscal Matters
345k91 Condtitutional and Statutory Provisions.

Public schoal financing legidation did not reduce schoaol didrict's taxing discretion by placing
restrictions on five options that could be used to lower school digtrict wedlth, so as to effectively impose
datewide ad vaorem tax in violation of Texas Conditution; athough exercise of certain options might
affect disbursement of tax proceeds, any such effects were attributable to digtrict's own sdlection of
particular options. Vernon's Ann.Texas Condt. Art. 8, § 1-e.

[32] Schools k9l

345 ----
34511 Public Schools
34511(G) Fiscal Matters
345k91 Condtitutional and Statutory Provisions.

Public schoal financing legidation's limit on school didrict's discretion in choosng tax rete as
result of impaogition of minimum and maximum tax rates did not violate Texas Condiitution by effectively
imposing datewide ad vaorem tax, where didricts were ill free to set tax rate within range which
included, for some digtricts, maximum rate of $2.00 and, athough financid incentives might encourage
digricts to tax at maximum alowable rate, state in no way required them to do so. Vernon's Ann.Texas
Congt. Art. 8, § 1-e.

[33] Schoolsk9l
345 ----
34511 Public Schools
34511(G) Fiscal Matters
345k91 Condtitutional and Statutory Provisions.

State's reliance on locd ad valorem taxes to finance public schools did not convert loca taxes
into state ad valorem taxesin violation of Texas Congtitution. Vernon's Ann.Texas Congt. Art. 8, § 1-e.

[34] Schoolsk10

345 -



34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiond and Statutory Provisions.

Public schoal financing legidation did not violate principles set forth in Texas Supreme Court
Love decison that legidature cannot compel school district to useits resources for education of students
who resde outsde didtrict, and thus, legidation did not violate Texas Congtitution, where legidation did
not compe any school digtrict to pay for education of nonresident students, gave school didtricts choice
of three options to avoid paying for education of nonresidents, and if digtrict failed to choose option,
Commissioner of Education would smply reconfigure school didtrict. Vernon's Ann.Texas Condt. Art.
7,83.

[35] Schoolskll

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k11 School System, and Establishment or Discontinuance of Schools and Loca Educeationd
Ingtitutions in Generd.

[ See headnote text below]
[35] Schools k99

345 ----
34511 Public Schools
34511(G) Fiscal Matters
345k98 School *717 Taxes
345k99 Power and Duty to Tax.

Provison of Texas Conditution authorizing legidature to establish school didricts and to
empower didtricts to levy taxes for specific purposes does not create any condtitutiond right; school
digrict's rights, to extent they exist, are derived soldy from datutes that legidature may enact under
authority granted in Condtitution. Vernon's Ann.Texas Congt. Art. 7, 8 3.

[36] Schoolsk101

345 ----
34511 Public Schools
34511(G) Fisca Matters
345k98 School Taxes
345k101 Amount of Tax.



Public school digtricts did not have right to spend tax revenue derived from property in excess
of $280,000 cap established under public schoal financing legidation; financing legidation effectively
withdrew school digtricts right to tax property valuesin excess of cap. Vernon's Ann.Texas Congt. Art.
7,83.

[37] Schoolsk99

345 ----
34511 Public Schools
34511(G) Fisca Matters
345k98 School Taxes
345k99 Power and Duty to Tax.

If legidature gives public school didricts right to tax in first place, it is certainly within legidatures
power to limit such authority. Vernon's Ann.Texas Congt. Art. 7, 8 3.

[38] Schoolsk10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutional and Statutory Provisions.

Public school financing legidation giving school digtricts with wedth in excess of $280,000 per
student option to reduce its wedth through ether purchasing of average daily attendance credits or
contracting for education of nonresident sudents whereby some funds would be tranferred outside
digrict did not amount to lending of credit or grant of public funds in violation of Texas Conditution;
such transfer was not for private purposes, nor was it gratuity, but instead was price voters in school
digtrict chose to pay for preservation of digtrict's current boundaries. Vernon's Ann.Texas Congt. Art.
3,8851,52; V.T.C.A., Education Code 8§ 36.094, 36.121.

[39] Municipa Corporations k860

268 ----
268XI11 Fisca Matters
268X111(A) Power to Incur Indebtedness and Expenditures
268k860 Purposes of Appropriations or Expendituresin General.

Transfer of funds for public purpose with clear public benefit received and returned, does not
amount to lending of credit or grant of public funds in violation of Texas Conditution. Vernon's
Ann.Texas Congt. Art. 3, 88 51, 52.

[40] Congitutiona Law k2416



92 ----
92X X Separation of Powers
92X X(B) Legidative Powers and Functions
92X X(B)4 Delegation of Powers
92k2410 To Executive, Particular 1ssues and Applications
92k2416 Education.

(Formerly 92k62(5.1))
[ See headnote text below]
[40]  Schoolsk10

345 ----
34511 Public Schools
34511(A) Egablishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutional and Statutory Provisions.

Delegation of authority in public schoal financing legidation which authorized Commissioner of
Education to adopt rules necessary for implementation of funding eements was not uncongtitutiona
delegation of power in violation of Texas Conditution separation of powers doctring; provison
authorized Commissioner to change funding elements of Foundation School Program as set out in Texas
Education Code only to extent necessary to match such funding eements with appropriations, and did
not involve sort of discretion that would require more extensive sandards. Vernon's Ann.Texas Congt.
Art. 2,81; V.T.C.A., Education Code § 36.006.

[41]  Congitutiona Law k2407

92 ----
92X X Separation of Powers
92X X (B) Legidative Powers and Functions
92X X(B)4 Delegation of Powers
92k2405 To Executive, in Generd
92k2407 Standards for Guidance.

(Formerly 92k62(2))

Texas legidature may delegate its powers to agencies established to carry out legidative
purposes, as long as it establishes reasonable standards to guide entity to which powers are delegated.
Vernon's Ann.Texas Congt. Art. 2, 8 1.

[42] Congitutional Law k2416



92 ----
92X X Separation of Powers
92X X(B) Legidative Powers and Functions
92X X(B)4 Delegation of Powers
92k2410 To Executive, Particular 1ssues and Applications
92k2416 Education.

(Formerly 92k62(5.1))
[ See headnote text below]
[42]  Schoolsk22

345 ----
34511 Public Schools
34511(B) Creation, Alteration, Existence, and Dissolution of Didricts
345k22 Condtitutional and Statutory Provisions.

Texas Condiitution's divison of powers clause did not require that public school financing
legidation delegating to Commissoner of Education powers of detachment, annexaion, and
consolidation require application of practica consderation such as distances affecting West Texas
digtricts or educationa impact of consolidation on children; whether these additiond criteria would be
beneficid, they would tend to reduce precison of standards making Commissoner's role more
legidative in character, not less, and were not required by Congitution. Vernon's Ann.Texas Congt.
Art. 2,81 ; V.T.CA., Education Code 88 36.205, 36.206, 36.252.

[43] Congitutiona Law k2407

92 ----
92X X Separation of Powers
92X X (B) Legidative Powers and Functions
92X X(B)4 Delegation of Powers
92k2405 To Executive, in Generd
92k2407 Standards for Guidance.

(Formerly 92k62(2))
Separation of powers clause in Texas Condtitution requires that standards of delegation be
reasonably clear and hence acceptable as standard of measurement. Vernon's Ann.Texas Cond. Art.

2,81

[44]  Schoolsk116



345 ----
34511 Public Schools
34511(J) Actions
345k116 Timeto Sue and Limitations.

Schoal didricts chdlenges to provisons of public school financing legidation limiting judicid
review of decisons by Commissoner of Education were premature, where chalengers did not attack
any exiding order of Commissoner, and possibility that provisons might eventudly be invoked was too
remote to warrant judicia resolution of complaints at this sage. Vernon's Ann.Texas Cong. Art. 1, 8
13; Art.5,88; V.T.C.A., Education Code 88 11.13(c), 36.011(a, b), 36.213.

[45]  Congitutiona Law k2718

92 ----
92X XI1 Obligation of Contract
92X X11(B) Contracts with Governmenta Entities
92X X11(B)2 Particular 1ssues and Applications
92k2717 Taxation
92k2718 In Generd.

(Formerly 92k137)
[ See headnote text below]
[45] Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiona and Statutory Provisions.

Public school financing legidation that required Commissioner of Education to detach property
from property-rich school digtrict and annex it to another didtrict if didrict fails to reduce its taxable
property to $280,000 per sudent did not unconditutiondly impair district's ability to repay its
obligations in violation of provisons of Texas and United States Condtitutions prohibiting impairment of
obligations of contract, where legidation prohibited Commissoner from detaching property in manner
that would reduce didtrict's wedlth per student to less than $270,000, and vast mgority of students in
date resded in districts with weelth below $270,000 per *717 student and many of these didtricts had
debt service requirements exceeding those of wedthiest digtricts. U.S.C.A. Cond. Art. 1, 8 10, cl. 1;
Vernon's Ann.Texas Congt. Art. 1, 8§ 16; V.T.C.A., Education Code 88 36.205, 36.206, 36.212.

[46] Municipa Corporations k950(1)



268 ----
268X11l Fisca Matters

268X 111(C) Bonds and Other Securities, and Sinking Funds

268k950 Bonds Secured by Specia Assessment or Fund
268k950(1) In General.

Rule of Supreme Court Keeling case that when legidature provides for creation of certain fund
for payment of bond issue, provison cannot be repeded by subsequent legidation without substitution
of something of equd efficacy does not prohibit every act affecting bond issuing entity's ability to repay
its obligations, rather, rule proscribes unmitigated repedl of funding source. U.S.C.A. Cong. Art. 1, §

10, cl. 1; Vernon's Ann.Texas Const. Art. 1, § 16.

[47]

[47]

[47]

Constitutional Law k2687

92 ----
92X XI1 Obligation of Contract
92X XI1(B) Contracts with Governmenta Entities
92X XI1(B)1 In General
92k2687 Existence and Extent of Impairmen.

(Formerly 92k143)
Condtitutional Law k2704

92 ----
92X XI1 Obligation of Contract
92X XI1(B) Contracts with Governmenta Entities
92X XI11(B)2 Particular Issues and Applications
92k2702 Securities Issued by Governmental Entities
92k2704 Bonds.

(Formerly 92k143)
Condtitutional Law k2718

92 ----
92X XI1 Obligation of Contract
92X X11(B) Contracts with Governmenta Entities
92X XI1(B)2 Particular Issues and Applications
92k2717 Taxation
92k2718 In Generd.



(Formerly 92k143)
[See headnote text below]
[47]  Municipa Corporations k907

268 ----
268X111 Fisca Matters
268X111(C) Bonds and Other Securities, and Sinking Funds
268k907 Condtitutional and Statutory Provisions.

As long as bond issuing entity is dearly adle to repay its obligations within statutory and
condtitutiond limitations, legidation reducing entity's tax base does not impair obligation of contracts in
violation of State or Federal Condtitutions. U.S.C.A. Const. Art. 1, 8 10, cl. 1; Vernon's Ann.Texas
Const. Art. 1, 8 16.

[48] Schools k22

345 ----
34511 Public Schools
34511(B) Creation, Alteration, Existence, and Dissolution of Didricts
345k22 Condtitutional and Statutory Provisions.

That public school financing legidation authorized Commissioner of Education to detach
property from property-rich school digtrict who fails to reduce its wealth to $280,000 per student and
annex it to another didrict without regard to contiguity and to order consolidation of digtricts even
absent contiguity did not violate Texas Condtitution. Vernon's Ann.Texas Congt. Art. 7, 88 1, 3;
V.T.C.A., Education Code 88 36.206(b, d), 36.252, 36.252(a).

[49]  Schoolsk24(1)

345 ----
34511 Public Schools
34511(B) Crestion, Alteration, Existence, and Dissolution of Didtricts
345k23 Cregtion and Organization
345k24 In General
345k24(1) In Generdl.

Arbitrary creation of school didtricts is not itsdf congtitutiond violation. Vernon's Ann.Texas
Const. Art. 7, 88 1, 3.

[50]  Schoolsk22



345 ----
34511 Public Schools
34511(B) Creation, Alteration, Existence, and Dissolution of Didricts
345k22 Condtitutional and Statutory Provisions.

Public schoal financing legidation authorizing Commissoner of Education to detach property
from school digtrict without regard to contiguity and to consolidate ditricts without regard to contiguity
did not violate provison of Texas Condtitution permitting formation of school didrict's composed of
territory wholly within county or in parts of two or more counties. Vernon's Ann.Texas Congt. Art. 7, 8
3; 42 U.S.CA. §81971; Voting Rights Act of 1965, § 11(b), 42 U.S.C.A. 8§ 1973i(b); V.T.CA.,
Education Code 88 36.206(b, d), 36.252, 36.252(a).

[51]  Schools k22

345 ----
34511 Public Schools
34511(B) Creation, Alteration, Existence, and Dissolution of Didricts
345k22 Condtitutional and Statutory Provisions.

Detachment and annexation provisons of public school financing legidaion did not violate
provison of Texas Condtitution generaly requiring that taxes on property be pad in county where
Stuated; under public school financing legidation, detached rea property was deemed to be placed
within digtrict to which property was annexed 0 that taxable situs of property attached was within limits
of taxing didtrict's boundaries. Vernon's Ann.Texas Condt. Art. 8, 8 11.

[52] Schoolsk22

345 ----
34511 Public Schools
34511(B) Crestion, Alteration, Existence, and Dissolution of Didricts
345k22 Condtitutiond and Statutory Provisions.

Public school financing legidation that permitted Commissoner of Education to atach or
consolidate property if school district does not reduce its wedth to $280,000 per student was not
unlawful attempt to interfere with right to vote in violation of Texas Condtitution on ground that citizens
were coerced to vote for five designated options available to school digtrict in order to avoid mandatory
detachment or consolidation; far from interfering with right to vote, legidation provided opportunity to
vote that would otherwise not exist. 42 U.S.C.A. 8 1971(b); Voting Rights Act of 1965, § 11(b), 42
U.S.C.A. 8§1973i(b).

[53] Schoolsk22

345 -



34511 Public Schools
34511(B) Crestion, Alteration, Existence, and Dissolution of Didtricts
345k22 Condtitutiona and Statutory Provisions.

Public schoal financing legidation authorizing Commissioner of Educeation to detach property if
property-rich digrict fails to reduce its wedth to $280,000 per student did not violate rights of
individuds resding on property that might be detached, where legidaion exempted from involuntary
detachment property used primarily for resdential purposes and minimized impact of detachment by
providing that students residing on detached property may choose to attend school in that district or in
district to which property was annexed. V.T.C.A., Education Code 88§ 36.203(a), 36.211.

[54] Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiond and Statutory Provisions.

[ See headnote text below]
[54] Statutesk96(5)

361 ----
36111 Generd and Specid or Loca Laws
361k96 Egtablishment and Regulation of Schoals
361k96(5) Taxes, Debts, and Securities.

Public schoal financing legidation was not loca or specid law in violation of Texas Condtitution
because only 99 out of 1,052 school didtricts in state were required to choose among five optionsin
legidation to reduce their taxable property, where legidation gpplied generdly to entire date,
classfication made by legidaion was obvioudy related to purposes of legidation, and law operated
equaly on dl memberswithin class. Vernon's Ann.Texas Cong. Art. 3, 8 56.

[55] Statutesk77(1)

361 ----
36111 Generd and Specid or Loca Laws
361k77 Laws of Specid, Locdl, or Private Nature in Genera
361k77(1) In Generd.

Specid or loca law is one that gppliesto limited class of persons as digtinguished by geography
or some other specia characterigtic. Vernon's Ann.Texas *717 Congt. Art. 3, 8 56; V.T.CA.,
Education Code § 16.002(b).



[56] Statutesk77(1)

361 ----
36111 Generd and Specid or Loca Laws
361k77 Laws of Specid, Locdl, or Private Nature in Genera
361k77(1) In Generd.

Ultimate test for determining whether law is general or specid is whether there is reasonable
bass for classfication it makes and whether law operates equaly on dl memberswithin class. Vernon's
Ann.Texas Congt. Art. 3, 8§ 56.

[57]  Schoolsk19(1)

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generdl.

Implicit in command of Texas Condtitution that legidature suitably provide for efficient system of
public schools is state's duty to provide dl didtricts with substantidly equa access to operations and
facilities funding necessary for generd diffusion of knowledge. Vernon's Ann.Texas Congt. Art. 7, 8 1.

[58] Schools k10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k10 Condtitutiona and Statutory Provisions.

Absence of separate facilities component in public school financing legidation did not compel
concluson that legidature faled to provide efficiently for school facilities as required by Texas
Condtitution, even though lack of separate facilities component had potentid for rendering school
finance system unconditutiona in its entirety in very near future, where dl didricts had access to
equalized funding for facilities purposes under second tier of system and equalized access under second
tier was afforded up to rate of $1.50, even though poorest digtricts had to levy tax of gpproximately
$1.31 to provide operations revenue necessary for generd diffuson of knowledge. Vernon's
Ann.Texas Congt. Art. 7, 8 1; V.T.C.A., Education Code § 16.002(b).

[59] Schoolskll



345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera

345k11 School System, and Establishment or Discontinuance of Schools and Loca Educationa
Indtitutions in Generd.

If cost of providing generd diffuson of knowledge rises to point that district cannot meet its
operations and facilities needs within equdized program, date will, a that time, have abdicated its
condtitutiona duty to provide efficient school syslem. Vernon's Ann.Texas Congt. Art. 7, 8 1.

[60] Congitutiona Law k2580

92 ----
92X X Separation of Powers
92X X(C) Judiciad Powers and Functions
92X X (C)5 Politica Questions
92k2580 In General.

(Formerly 92k68(1))

Petition filed by parents-intervenors in public school financing dispute on behdf of minor
children dleging condtitutiona right to select schoals of their choice and to receive sate relmbursement
for thar tuition and requesting immediate remedy ordering school digtricts to contract with private
entities of parents choosing for education of their children was properly dismissed on basis of date's
gpecid exception that petitioner sought politicd remedy rather than statutory or conditutiona right;
petition would require court to go beyond its role of determining whether legidature has complied with

Condtitution in providing public school system and to prescribe structure of public school system.
Vernon's Ann.Texas Const. Art. 3, 8 1.

[61]  Schoolsk19(1)

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generd.

Commissioner of Education had discretion in adopting rule for alocation of excess funds held by
county education districts under prior public school financing legidation, except that pendties must be
dlocated in manner specified; thus, Commissioner could provide that funds were to be distributed
according to each school didrict's reduction of revenues between 1992-1993 school year and
1993-1994 school year. Texas Admin. Codetitle 19, 88 61.1001, 61.1001(b)(3).



[62]  Schoolsk19(1)

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generd.

Because Supreme Court had direct gpped jurisdiction over school digtricts argument that
provison of public schoal financing legidation requiring transfer of excess county educetion didtrict
(CED) funds after CED's were invdidated by court in manner provided by Commissoner was
unconditutional delegation of authority, court had appelae jurisdiction over issue of whether
Commissoner's rule was invaid because it was inconsstent with public school financing legidation.
V.T.CA., Government Code § 22.001(c); Texas Admin. Codetitle 19, §8§ 61.1001, 61.1001(b)(3).

[63] Appea and Error k839(1)

30 ----
30XV Review
30XVI(A) Scope, Standards, and Extent, in Genera
30k838 Questions Considered

30k839 Scope of Inquiry
30k839(1) In Generd.

When Supreme Court has appellate jurisdiction of any issue, it acquires extended jurisdiction of
al other questions of law properly preserved and presented.

[64]  Schoolsk19(1)

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Generd
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generd.

Rule of Commissoner of Education requiring governing board of each county education digtrict
(CED) to designate successor in interest to assets, liabilities and records of CED, to collect al
delinquent taxes of CED, and to distribute amounts collected after CED's were invalidated by court was
not inconsistent with, or contrary to, policy and standards of public school financing legidation. Texas
Admin. Code title 19, § 16.1001(a-c).



[65] Congitutiona Law k2416

92 ----
92X X Separation of Powers
92X X(B) Legidative Powers and Functions
92X X(B)4 Delegation of Powers
92k2410 To Executive, Particular 1ssues and Applications
92k2416 Education.

(Formerly 92k62(5.1))
[ See headnote text below]
[65]  Schoolskl10

345 ----
34511 Public Schools
34511(A) Establishment, School Lands and Funds, and Regulation in Genera
345k10 Condtitutional and Statutory Provisions.

Provison of public school financing legidation giving Commissoner of Education broad
discretion in adopting rule with respect to winding up of county education districts (CED) and collection
and didribution of delinquency CED taxes did not represent unconditutiona delegetion of legidative
authority; rule promulgated by Commissioner established reasonable standard to guide Commissoner
and sufficiently limited Commissioner's discretion. Texas Admin. Codetitle 19, § 16.1001(b).

[66]  Schoolsk19(1)

345 ----
34511 Public Schools
345l11(A) Egtablishment, School Lands and Funds, and Regulation in Generd
345k16 School Funds
345k19 Apportionment and Disposition
345k19(1) In Generd.

Commissoner of Education did not exceed his rule-making powers under public school
financing legidation by enacting rule requiring governing board of each county education digtrict (CED)
to designate successor in interest respongble *717 for collecting and distributing ddlinquent taxes of
CEDs after CEDs were invdidated by court; designation of successors in interest promoted orderly
winding up of CEDs as wdl as other gods of public schoal financing legidation, by dlowing saes
interest to be protected after CEDs were abolished.



[67] Adminigrative Law and Procedure k387

15A ----
15A1V Powers and Proceedings of Administrative Agencies, Officers and Agents
15A1V(C) Rules and Regulations
15Ak385 Power to Make
15Ak387 Statutory Limitation.

In deciding whether adminigtrative agency has exceeded its rule-making powers, determinative
factor iswhether rulé's provisons are in harmony with genera objectives of act involved.

[68] Apped and Error k80(2)

30 ----
30111 Decisons Reviewable
30111(D) Findity of Determination
30k75 Fina Judgments or Decrees
30k80 Determination of Controversy
30k80(2) Conditiona Judgment.

Although didtrict court's judgment in denying without prgudice dl relief requested by school
digtricts in challenge to public school financing legidation gppeared to be conditioned on occurrence of
future events, judgment was find judgment for purposes of apped.

*725 Bracewd| and Patterson, Kelly Frels, John David Thompson, 111, Houston, Gray
and Becker, Roger Moore and Richard E. Gray, 11, Augtin, Law Offices of Earl Luna, Robert E. Luna
and Earl Lung, Ddlas, Ray, Wood and Fine, Randal Buck Wood, Austin, Mexican American Legd
Defense and Educationa Fund, Antonia Hernandez, Albert H. Kauffman, Luis A. Wilmot and Carmen
Rumbaut, Texas Justice Foundation, Allan E. Parker, San Antonio, Brown and Thompson, Andrew L.
Wambsganss, Fort Worth, Olson and Olson, John F. Olson and William A. Olson, Houston,
Thompson and Knight, Schuyler B. Marshdl, G. Luke Ashley and Deborah G. Hankinson, Dallas,
Fodter, Lewis and Langley, Emerson Banack, J. and Kenneth L. Maone, San Antonio, Bickerstaff,
Heath and Smiley, Sara Hardner Leon, C. Robert Heath, David Mendez and Steve Bickerstaff, Audtin,
Judith Sanders-Castro, San Antonio, META, INC., Roger Rice, Somerville, MA, for gppellants.

Dan Mordes, Atty. Gen., Toni Hunter, Asst. Atty. Gen., Raymond Bonilla, J., Comptroller's
Office, Kevin T. O'Hanlon, Texas Educ. Agency, Austin, for appellees.

CORNY N, Justice, delivered the opinion of the Court, in which PHILLIPS, Chief Justice, and
GONZALEZ, HIGHTOWER and GAMMAGE, Justices, joined. HECHT, ENOCH and OWEN,
Justices, joined in Parts|, 11, I11, V, VI and VII.



Six years ago, this Court hdd that this State's system for financing public education violated
aticle VII, section 1 of the Texas Condtitution. Edgewood Indep. Sch. Dist. v. Kirby, 777 SW.2d
391, 397 (Tex.1989) (Edgewood | ). Today we consder whether the Legidature's latest efforts to
reform the education finance system satisfy article VII, section 1, and other provisons of the Texas
Condtitution.

[1] Following standard rules of condtitutiond interpretation, we begin with the presumption that
Senate Bill 7 is condtitutiond; the burden of proof is on those parties chdlenging this presumption.
Sporing Branch Indep. Sch. Dist. v. Samos, 695 S.W.2d 556, 558 (Tex.1985). On find andyss, we
conclude that dl parties claming that Senate Bill 7 is unconditutiona have failed to meet that chalenge.
(FN1) We accordingly affirm the condtitutiondity of the public school finance system enacted in Senate
Bill 7. We emphasze, however, tha the chalenge to the school finance law based on inadequate
provison for facilities fails only because of an evidentiary void. Our judgment in this case should not be
interpreted asasignd that the school finance crissin Texas has ended.

With the abiding conviction thet it was "idle to expect the continuance of civil liberty, or the
capacity of sdf-government” unless the people are educated and enlightened, the delegates of the Texas
people declared their independence on March 2, 1836, at Washington-on-the-Brazos. Our first state
congtitution, adopted in connection with Texas annexation to the United Statesin 1845, provided:

A generd diffuson of knowledge being essentia to the preservation of the rights and liberties of the
people, it shal be the duty of the Legidature of this State to make suitable provisions for the support
and maintenance of public schools.

The present requirement, that public schools be part of "an efficient system,” was added to our
Condtitution in 1876, and has been the focus of litigation in Texas courts Since 1984.

Fainly, it is the Legidaures duty to make suitable provison for an efficient sysem of *726
public education in Texas. Given the prominence of this concern throughout Texas history, there can be
no dispute that education of our children is an essentid Texas vdue. An efficient sysem of public
education requires not only classroom ingruction, but also the classrooms where that ingtruction is to
take place. These components of an efficient system--indruction and facilities--are inseparable.

Yet sadly, the exisence of more than 1000 independent school digtricts in Texas, each with
duplicative adminigtrative bureaucracies, combined with widdly varying tax bases and an excessve
reliance on loca property taxes, has resulted in a date of affairs that can only charitably be caled a
"sydem.” For too long, the Legidature's response to its condtitutiond duty to provide for an efficient
system has been little more than criss management. The rationdity behind such a complex and unwieldy
system is not obvious. We conclude that the system becomes minimally acceptable only when viewed
through the prism of history. Surely Texas can and must do better.

[2] We do not presume that the framers and ratifiers of the Texas Conditution have given the
Legidature an impossible task, nor do we presume that they so limited the Legidature's discretion in



discharging this duty that al but one or two options are foreclosed. The Legidature's discretion should
be tethered only by the limits that the people have dictated in the Congtitution they have adopted for
themselves, and for their representatives.

[3][4] This Court's role under our Congtitution's separation of powers provision should be one
of redtraint. We do not dictate to the Legidature how to discharge its duty. As prominent as this
Court's role has been in recent years on this important issue, it is subsdiary to the congtitutionaly
conferred role of the Legidature. The people of Texas have themsdves set the standard for their
schools. Our responsibility is to decide whether that standard has been satisfied, not to judge the
wisdom of the policy choices of the Legidature, or to impose adifferent policy of our own choosing.

This litigation has a long history. In May 1984, numerous school didtricts sought a judicid
declaration that the public school finance system violated the Texas Condtitution. After a trid, the
digtrict court ruled that the exigsing system was uncondtitutiona in severa respects, and enjoined the
State from funding it unless the violations were corrected by a certain date. The court of appeds
reversed that judgment, 761 SW.2d 859 (Tex.App.--Austin 1988); but this Court reversed the court
of gppeds judgment, holding that the school finance system was not "efficient” as required by aticle
VII, section 1 of the Texas Conditution. Edgewood |, 777 SW.2d at 397. We thus affirmed the
digtrict court's judgment, modifying it only to postpone the effective date of the injunction. Id. at 399.

The Legidature responded by passing Senate Bill 1 in June 1990. The school digtricts renewed
their chdlenges in the didtrict court, which held that the school finance system remained uncondtitutiond.
On direct goped, we dso hdd that the sysem remaned inefficient, noting the "overdl falure to
restructure the system.” Edgewood Indep. Sch. Dist. v. Kirby, 804 SW.2d 491, 496 (Tex.1991)
(Edgewood 11'). We therefore directed the didtrict court to reingtate its origind injunction, but again
postponed the effective date to give the Legidature time to respond. 1d. at 498-99.

The Legidature then passed Senate Bill 351, which created 188 county education districts
(CEDs) to cary out taxing functions. Numerous school didricts and individuas chalenged the
condtitutiondity of the new finance structures. This Court sustained two of those chalenges, holding that
Senate Bill 351 levied a date ad vadorem tax in violatiion of aticle VIII, section 1-e of the Texas
Condtitution, and that it levied an ad valorem tax without an eection in violation of article VI, section 3
of the Texas Condtitution. Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch.
Digt., 826 SW.2d 489, 524 (Tex.1992) (Edgewood I11). Once again, we directed the district court
to ressue itsinjunction, as modified to givethe *727 Legidaturetimeto act. Id. at 523 & n. 42, 524.

The Legidature's first response to Edgewood 111 was to propose a condtitutional amendment
that would have authorized the creation of CEDs with limited authority to levy, collect, and digtribute ad
vaorem taxes. See Tex.SJRes. 7, 73rd Leg., R.S,, 1993 Tex.Gen. Laws 5560. When the voters
regjected that measure, the Legidature passed Senate Bill 7. (FN2)



Senate Bill 7 was immediately chdlenged by numerous groups of plaintiffs representing
hundreds of school digtricts, both property-rich and property-poor, as well as many parents and loca
officids  After a trid on the consolidated actions, the district court held that Senate Bill 7 was
condtitutiond, but found that the Legidature had falled to provide efficiently for facilities. The didrict
court accordingly denied mogt of the relief sought by the plaintiffs, but ordered that no bonds for any
school district could be approved, registered, or guaranteed after September 1, 1995, unless the
Legidature had provided for the efficient funding of educationd facilities by that time.

Nine groups of plantiffs and plantiff-intervenors perfected direct appedls. The State also
perfected its own gppeal. We noted probable jurisdiction of al ten appeals.

For purposes of discussion, the present chalenges are organized according b the parties
bringing them. Two groups of appe lants are composed mainly of property-poor school districts, whose
complaints focus on the efficiency of Senate Bill 7. (FN3) Five groups of appdlants are composed
largely of property-rich school digtricts; therr complaints focus primarily on the revenue system of
Senate Bill 7. (FN4) The State complains of the district court's ruling on facilities. The Guaddupe
Gutierrez group of gppdlants complains of the didtrict court's dismissd of its cause of action. Findly,
the Somersat Independent School Didrict group of appelants brings complaints relating to the
digribution of excess CED funds. Before consdering these chalenges, we present an overview of
Senate Bill 7.

Like the systems reviewed in our previous opinions, Senate Bill 7 provides a two-tiered
education finance structure known as the Foundation School Program. The stated purpose of Tier 1is
to guarantee "aufficient financing for al school didtricts to provide a basic program of education that
meets accreditation and other lega standards” TEX.EDUC.CODE § 16.002(b). For each student in
average dally attendance, adigtrict is entitled to a basic adlotment of $2,300, which is subject to various
adjustments and specid dlotments to reflect variations in actual cost. TEX.EDUC.CODE § 16.101.
To be digible for the program, a digtrict must raise its loca share of funding, defined as the amount
produced when an effective tax rate of $0.86 per $100 vauation is applied to the taxable vadue of
property in the didtrict for the prior tax year. TEX.EDUC.CODE § 16.252. To the extent that an
$0.86 effective tax rate fails to produce the adjusted dlotment from the district's own tax base, the State
makes up the difference.  TEX.EDUC.CODE § 16.254.

Tier 2 comprises a guaranteed yidd system, the stated purpose of which is "to provide * 728
each school digtrict with the opportunity to supplement the basic program at a leve of its own choice
and with access to additiond funds for facilities” TEX.EDUC.CODE § 16.301. (FN5) For every
cent of additiond tax effort beyond the $0.86 required for Tier 1, the State guarantees ayield of $20.55
per weighted student. (FN6) TEX.EDUC.CODE 8§ 16.302. To the extent that an additiona cent of
tax effort fails to yied that amount from the didrict's own tax base, the State makes up the difference.
TEX.EDUC.CODE § 16.254. The yidd guarantee applies only to $0.64 of tax effort beyond the



$0.86 required for Tier 1, so no Tier 2 funds are provided for any effective tax rates exceeding $1.50.
TEX.EDUC.CODE § 16.303.

While this two-tiered structure is, for the most part, carried forward from prior systems, Senate
Bill 7 does contain a significant new feature: it imposes a cgp on a school didrict's taxable property at a
level of $280,000 per student. TEX.EDUC.CODE § 36.002. Every year, the Commissioner of
Education must review the tax base per student of every school didrict in the state, and any didtrict
exceeding the $280,000 cap may eect one or more of the following actions to bring its taxable property
within the cap:

(1) consolidetion with another didtrict;
(2) detachment of territory;
(3) purchase of average daily attendance credit;
(4) contracting for the education of nonresident students; or
(5) tax base consolidation with another didtrict.

TEX.EDUC.CODE 88 36.003, .004. Options 1 and 2 may be exercised by agreement
between didtricts; options 3, 4, and 5 require voter approval. TEX.EDUC.CODE 88 36.031, .061,
.096, .122, .154.

If adidrict fails to successfully exercise one or more of the five options by a certain deadline,
the Commissioner of Education must detach property from the district and annex it to another digtrict.
TEX.EDUC.CODE § 36.004(b). If the detachment will not sufficiently reduce the digtrict's taxable
property, the Commissioner must consolidate the district with one or more other didtricts. Id.

The $280,000 cep is not effective immediately. To mitigate the impact on the wedthiest
digtricts, Senate Bill 7 provides for a three-year phase-in period during which digtricts are dlowed to
keep some property in excess of $280,000 per student. TEX.EDUC.CODE § 36.002. Specificaly,
the bill dlows didtricts to retain as much property as is necessary to keep operations and maintenance
revenues at the 1992-93 level at atax rate of $1.375 in 1993-94 and $1.50 in 1994-95 and 1995-96.
Id.

In addition to reforming the financing system, Senate Bill 7 makes Sgnificant educationa reforms
in Chapter 35 of the Texas Education Code, entitled "Public School System Accountability.”  In this
Chapter, the Legidature defines the contours of its condtitutional duty to provide a"generd diffusion of
knowledge' by articulating seven public education gods. (FN7) These gods emphasize academic
*729 achievement. Most notably, the Legidaure envisons that dl students will have accessto a high
qudity education and that the achievement gap between property-rich and property-poor digtricts will
be closed. The Legidature has established a system of student assessment and school digtrict



accreditation to measure each digtrict's progress toward meeting these gods.  TEX.EDUC.CODE §8
35.021-.121. Digtricts that chronicaly fail to maintain accreditation standards are subject to pendties,
including dissolution of the offending school didrict and its annexation to another didtrict.
TEX.EDUC.CODE 8§ 35.041, .062, .121.

The property-poor digricts centra argument is that Senate Bill 7 fals to provide an efficient
sysem of public education, as required by aticle VII, section 1 of the Texas Condtitution. In
Edgewood I, this Court held that the schoadl finance system was uncongtitutiona because it was "neither
financidly efficient nor efficdent in the sense of providing for a 'generd diffuson of knowledge
statewide." Edgewood I, 777 SW.2d a 397. While we consdered the financia component of
efficiency to beimplicit in the Condtitution's mandate, the qualitative component is explicit:

A generd diffuson of knowledge being essentia to the preservation of the liberties and rights of the
people, it shal be the duty of the Legidature of the State to establish and make suitable provison for
the support and maintenance of an efficient system of public free schools.

TEX. CONST. art. VII, 8 1. Because of the vast disparities in access to revenue at the time
Edgewood | was decided, we did not then decide whether the State had satisfied its congtitutiondl duty
to suitably provide for a generd diffuson of knowledge. We focused instead on the meaning of financid

effidency:

There must be a direct and close corrdation between a didtrict's tax effort and the educationa
resources avalable to it; in other words, digtricts must have substantially equal access to smilar
revenues per pupil a smilar levels of tax effort.

Edgewood I, 777 SW.2d a 397. In the same opinion, we also said that the congtitutiona
requirement of efficiency does not preclude locd communities "from supplementing an efficient sysem
edtablished by the legidature” Edgewood I, 777 SW.2d at 398. 1n Edgewood I, we did not decide
whether districts must be afforded equal access to such supplementa revenue.

We addressed the issue of unequalized locd supplementation on motion for rehearing in
Edgewood I1. Inthat case, we held that the Congtitution permits school didtricts to generate and spend
local taxes to enrich or supplement an efficient system, and that such enrichment need not be equalized.
Edgewood 11, 804 SW.2d at 499. We concluded:

The current system remains uncondtitutiona not because any unequdized loca supplementation is
employed, but because the State relies so heavily on unequdized locd funding in atempting to
discharge its duty to 'make suitable provision for the support and maintenance of an efficient system
of public free schools! TEX. CONST. art. VII, 8 1. Once the Legidature provides an efficient
system in compliance with article V11, section 1, it may, S0 long as efficiency is maintained, authorize



locd school digtricts to supplement their education resources if loca property owners gpprove an
additiona locd property tax.

Edgewood |1, 804 SW.2d at 500 (footnote omitted).

[5] It is apparent from the Court's opinions that we have recognized that an efficient system
does not require equdity of access to revenue a dl levels. Otherwise, unequdized *730 loca
supplementation, which we expressy approved in Edgewood 11, could never be judtified. Article VI,
section 1 of the Conditution and our previous Edgewood decisons mandate that efficiency be
measured againg both quditative and financiad standards.

[6] The didrict court viewed efficiency as synonymous with equity, meaning that districts must
have substantidly equd revenue for subgtantidly equd tax effort at all levels of funding. This
interpretation ignores our holding in Edgewood Il that unequdized locd supplementation is not
condtitutiondly prohibited. The effect of this "equity at dl levels' theory of efficiency is to "leve-down”
the quality of our public school system, a consequence which is universally regarded as undesirable from
an educationd perspective. Under this theory, it would be congtitutiond for the Legidature to limit al
didgricts to a funding level of $500 per student as long as there was equal access to this $500 per
student, even if $3500 per student were required for a generd diffusion of knowledge. Neither the
Condtitution nor our previous Edgewood decisons warrant such an interpretation. Rather, the question
before us is whether the financing system established by Senate Bill 7 meets the financid and qudlitative
standards of article V11, section 1.

[7][8][9][10] In Senate Bill 7, the Legidature equates the provison of a "generd diffuson of
knowledge' with the provison of an accredited educetion. The accountability regime set forth in
Chapter 35, we conclude, mests the Legidaures conditutional obligation to provide for a generd
diffuson of knowledge statewide. (FN8)

[11] Edgewood | and Edgewood |1 aso require financid efficiency; that is districts must have
subgtantidly equa access to funding up to the legidatively defined level that achieves the condtitutiond
mandate of a generd diffuson of knowledge. (FN9) Unlike the school finance systems a issue in
Edgewood | and Edgewood 11, we conclude that the system established by Senate Bill 7 is financidly
efficient.

At the time of Edgewood I, vast disparities in school didtricts property wedth produced
corresponding disparities in the didtricts ability to raise revenue. The wedlthiest districts had more than
$14,000,000 of taxable property wealth per student while the poorest had approximately $20,000, a
700 to 1 ratio. Edgewood |, 777 SW.2d at 392. The State did little to mitigate these differences. the
Foundation School Program did not cover even the cost of meeting state-mandated educationa
requirements, and virtudly no effort was made to equaize yields a any leve of tax effort. Thus,
property-rich districts were able to tax low and spend high, while property-poor districts were forced to
tax high to spend low. This basic disparity could be measured in terms of yield per cent of tax effort:
the five percent of students in the poorest districts received only $26.82 per weighted student for every



cent of tax effort, while the five percent of sudentsin the wedthiest digtricts enjoyed more than twice as
much:-$54.11--for the same effort.

Under the system established by Senate Bill 7, this picture has changed dramaticaly. Instead of
a 700-to-1 ratio between the richest and poorest didtricts, there is now a 28-to-1 ratio. Furthermore,
the $20.55 yield guarantee within Tier 2 effectively reduces this retio further. The State mests its
conditutiond *731 duty to provide agenerd diffusion of knowledge through funding provided by Tiers
1 and 2, (FN10) and the disparity in access to funds within these tiers is 1.36-to-1. Children who live
in property-poor digtricts and children who live in property-rich districts now have substantidly equd
access to the funds necessary for a generd diffuson of knowledge. Thus, we hold that Senate Bill 7 is
efficient under article V11, section 1 of the Texas Condtitution.

The property-poor didricts acknowledge that significant progress has been made since
Edgewood I.  They argue, though, that the revenue syssem remains ingfficient because of numerous
defectsin Senate Bill 7. For the reasons explained below, we disagree.

A. The $600 gap

[12] The property-poor digtricts point out that the $600 advantage enjoyed by the wedthiest
didricts at a $1.50 tax rate is an inherent, permanent part of the system established by Senate Bill 7.
For each additiona penny of tax effort between $0.86 and $1.50, the State guarantees school digtricts a
yield of $20.55 per weighted student; but the wedthiest didtricts--those with property wedlth of
$280,000 per student--will be able to raise $28.00 per weighted student from their own tax bases.
When multiplied over the full 64-cent range of Tier 2, this difference in yield, combined with the
unequdized digtribution of other funds, (FN11) leads to a systemic gap of up to $600 per weighted
student at atax rate of $1.50 between the wedthiest districts and al other digtricts. The property-poor
digtricts argue that this gap will leave them with a permanent educationd disadvantage.

[13] However, the property-poor digricts complaint that the $600 gap renders Senate Bill 7
inefficient is premised on an erroneous view of the meaning of efficiency. The State's duty to provide
digtricts with substantially equa access to revenue applies only to the provison of funding necessary for
a generd diffuson of knowledge. Although the Legidature has chosen to equaize funding up to a tax
rate of $1.50, the evidence established that, currently, al districts can atain the funding for a generd
diffuson of knowledge a a lower tax rate. Property-poor and property-rich didricts presently can
atan the revenue necessary to provide suitably for a generd diffuson of knowledge a tax rates of
approximately $1.31 and $1.22, respectively. (FN12) Thus, our congtitutiona inquiry must focus on
that disparity, rather than on the $600 gap that occurs at a $1.50 tax rate.

[14] The disparity in tax rates has been dramatically reduced since the time of Edgewood I.
Furthermore, Tier 2 diminates such tax rate disparity for 85 percent of the students in the State by
providing dl didricts with a $20.55 guaranteed yield. All didricts are able to provide for a generd
diffuson of knowledge, but property-poor districts must tax at a dightly higher rate than property-rich
digtricts to do so. When the focus is placed on the rate differentid rather than on the gap in funding, it



becomes evident that *732 the existing disparity in access to revenue is not so greet that it renders
Senate Bill 7 unconditutiond.

B. The $1.50 cap

[15] The property-poor districts also point out that the $600 gap will become much grester to
the extent that districts are dlowed to tax at effective rates above $1.50. Because the State provides no
Tier 2 funds at rates in excess of $1.50, any revenues generated from such higher rates (referred to as
Tier 3) are completely unequalized. The wedthier ditricts, drawing on tax bases of up to $280,000 per
student, are able to generate as much as $28.00 per student with every one-cent tax increase, but the
poorer districts, drawing on tax bases as low as $9,500 per student, are able to generate as little as
$0.95 per student with the same tax increase.  Section 20.09 limits the circumstances in which a district
can impose atotal tax rate that exceeds $1.50:

Except as provided by subsections () and (d) and unless specifically approved in an election
called for that purpose, a school district may not impose a tota tax rate on the $100 vauation of
taxable property that exceeds $1.50.

TEX.EDUC.CODE 8§ 20.09(a) (emphasis added). Subsection (c) of section 20.09 dlows a
didtrict to exceed the $1.50 limit for the purpose of collecting taxes pledged and levied to pay the
principa of and interest on old debt, that is, debt authorized before April 1, 1991, and issued before
September 1, 1992. Subsection (d) creates a Smilar exception for new debt, subject to some
restrictions. (FN13)

The property-poor digtricts argue that the language in section 20.09 itdlicized above, which was
added by an amendment during floor debate on Senate Bill 7 in the House of Representatives, dlowsa
district to exceed a $1.50 tota tax rate for any purpose whenever such a rate is approved by the
digrict's voters in an eection caled for that purpose. Because this option would give property-rich
districts much grester access to revenue for maintenance and operations purposes than property-poor
digricts would have a smilar rates, the property-poor didtricts argue that the amendment makes the
financing system inefficient.

Firg of al, we disagree with the property-poor districts interpretation of section 20.09. Under
section 20.04(d), a digtrict's authority to levy maintenance and operations taxes is generdly capped at a
rate of $1.50. The amendment to section 20.09 did not affect the independent limitation on
maintenance and operations rates imposed by section 20.04(d).

[16][17][18] Furthermore, even under the property-poor districts congtruction of section
20.09, Senate Bill 7 would not be rendered inefficient. It is within the Legidature's power to establish
tax rate caps even though such cgps are not conditutiondly required. As long as efficiency is
maintained, it is not unconditutiona for digricts to supplement their programs with loca funds, even if
such funds are unmatched by date dollars and even if such funds are not subject to Statewide
recgpture. We caution, however, that the amount of "supplementation” in the system cannot become so



great that it, in effect, destroys the efficiency of the entire system. The danger is that what the
Legidature today consders to be "supplementation” may tomorrow become necessary to satisfy the
condtitutional mandate for agenerd diffuson of knowledge. (FN14)

[19] There are, in fact, a number of Texas Education Code Auxiliary Laws (FN15) that
presently permit some digtricts to levy a maintenance and operations tax in excess of *733 $1.50. In
particular, article 2784g permits digtricts in counties with a population exceeding 700,000 to st a
maintenance and operations tax rate of up to $2.00. (FN16) TEX.EDUC.CODE AUX.LAWS art.
2784g [Act of May 14, 1953, 53rd Leg., R.S,, ch. 273, 1953 Tex.Gen.Laws 710, amended by Act of
February 12, 1959, 56th Leg., R.S,, ch. 7, 1959 Tex.Gen.Laws 14]. These laws pose no thredt to the
condtitutiondity of Senate Bill 7. Once dl didricts are provided with sufficient revenue to satisfy the
requirement of a generd diffusion of knowledge, alowing didtricts to tax at arate in excess of $1.50
crestes no conditutiond issue. Didtricts that choose to tax themselves at a higher rate under these laws
are, under thisrecord, Smply supplementing an aready efficient system.

C. Thetransition period

[20] The property-poor districts aso rase severd complaints involving the trangition toward full
implementation of Senate Bill 7. Fird, they note that the calculation of state aid will now be subject to a
"biennium lag." Senate Bill 7 limits a didrict's date aid to "the amount to which the digtrict would be
entitled at the digtrict's tax rate for the final year of the preceding biennium.” TEX.EDUC.CODE §
16.254(e). Thus, when a didtrict raises its tax rate, the additiond tax effort is not recognized by the
State for one or two years. This lag time has an uneven impact: property-poor districts must wait one
or two years for additional state equalization money, but property-rich digtricts have immediate access
to the greater revenues generated from their own tax bases.

While the biennium lag does impact efficiency in the short term, there are considerations to be
weighed againgt those concerns. If biennid funding decisions are based on assumptions regarding future
tax rates, mid-year proration becomes necessary to adjust for any shortfal in gppropriations caused by
local tax decisons. The State argues that such proration is poor public policy, and its evidence at trid
indicated that proration may actualy be disequaizing. On this basis, we agree with the State that the
Legidature's avoidance of proration is a legitimate exercise of legidative policy-making that does not
compel the conclusion that the finance system is thereby rendered inefficient.

[21] The property-poor digtricts also dispute changes made by Senate Bill 7 regarding tax
rollback elections. Formerly, the voters of a school digtrict could petition for a rollback eection
whenever the digtrict raised its tax rate by $0.08 or more. A successful rollback election operated to
limit the rate the ditrict could adopt for the following yeer.

Senate Bill 7 changed these rules in severd respects. See TEX.TAX CODE § 26.08. Firt,
cdculation of the digtrict's rollback tax rate begins with its "rate to stay even,” rather than the actua tax
rate for the prior year. In adidrict receiving a new infuson of money, the rate required to stay even
may be subgtantialy lower than the actud rate for the prior year. Second, the trigger isnow set & an



increase of only $0.06, rather than $0.08. Third, the rollback eection is now autometic; no voter
petition is necessary. Findly, if the eection proposition passes, the tax rate is rolled back for the current
year, rather than the following year, raisng the posshbility that mid-year budget cuts may become
necessary.

These changes, taken together, will tend to make significant tax increases more difficult. There
IS no evidence, however, that the changes will sgnificantly affect the implementation of Senate Bill 7.
The record reflects that in 1992-93, the average tax rate statewide was aready $1.28, and thisrate had
been rising over the past four years at an average of over $0.10 per year. Moreover, the new
provisons alowed a digtrict to adopt a 1993-94 tax rate--without fear of a rollback dection-at
whatever level was necessary to generate the revenue it received in 1992-93.

*734 [22] Another complaint regarding the trangtion period is that Senate Bill 7 dlows
the wedthiest didtricts to keegp some portion of their excess wedth, i.e., their property wedth in excess
of $280,000 per student, for three years, while no corresponding phase-in is provided for the poorer
digricts. See TEX.EDUC.CODE § 36.002(b), (c). The property-poor districts own evidence,
however, indicates that 87 percent of Senate Bill 7's wedlth reduction was accomplished in 1993-94;
over $35 hillion of property wedth was brought into the system, and only $4.7 hillion was retained
under the phase-in provisons. Less than that will be retained in 1994-95 and 1995-96, and none will
be retained thereafter. Additiondly, the transition period for poorer school didtricts has been eased to
some extent by the Commissioner of Education's redistribution of excess CED funds. (FN17) We
hold, therefore, that Senate Bill 7's phase-in provisons do not have such an unfavorable effect on
poorer school digtricts as to make the finance system inefficient.

D. Funding formula reductions

[23] The property-poor digtricts aso criticize the changes that Senate Bill 7 made in the State's
funding formulas. In 1992-93, under Senate Bill 351, the basic alotment in Tier 1 was $2,400; Senate
Bill 7 reduces it to $2,300. The guaranteed yield in Tier 2 was previoudy $22.50 for tax effort from
$0.83 to $1.27; under Senate Bill 7, it is $20.55 for tax effort between $0.87 and $1.50. The
property-poor digtricts argue that these reductions in the basic dlotment and guaranteed yield represent
aretreat from previous efforts to achieve efficiency, which will have an epecidly detrimenta effect on
poorer digtricts.

Initidly, we note that the Senate Bill 351 system is of limited usefulness as a basi's for measuring
the efficiency of the present sysem. We specificaly noted in Edgewood 111 that the issue of efficiency
was not then before the Court. 826 SW.2d at 494.

The record establishes, moreover, that Senate Bill 7 continues the Staté's movement toward
efficiency. For many of the poorer schoal didtricts, the immediate effect of Senate Bill 7 was a setback
from Senate Bill 351; but in comparison with the system existing at the time of Edgewood |, Senate Bill
7 provides even the poorest didtricts with vastly improved access to revenue. At full implementation of
the system, the poorest digtricts containing five percent of the state's students will have 78 percent more



revenue per student than they had in 1988-89. While the basic dlotment is clearly too low to meet the
gods of Tier 1, the avallability of the guaranteed yidd at effective rates as high as $1.50 enables every
school district to meet or exceed the requirements for accreditation and other lega standards. (FN18)
In view of these facts, the differences between the funding formulas of Senate Bill 7 and Senate Bill 351
do not compe the conclusion that the system embodied in Senate Bill 7 isinefficient.

The property-poor digtricts concerns regarding the funding formulas in Senate Bill 7 are shared,
in some respects, by the property-rich digtricts. We now turn to those didtricts specific complaints.

A%

As discussed above, the property-poor districts arguments focus primarily on efficiency
problems: the disparities in digtricts access to revenue under Senate Bill 7. The property-rich didricts,
in contrast, focus primarily on revenue:  the mechanism through which Senate Bill 7 provides the funds
to achieve efficiency.

The cornerstone of Senate Bill 7's funding mechaniam is the $280,000- per-student cap on a
district's taxable property, described in Part 11, supra. The cap alows the State to tap the reservoirs of
taxable property dtuated in property-rich didricts. This Court emphasized the sgnificance of these
reservoirsin Edgewood I:

Efficiency ... does not alow concentrations of resources in property-rich digricts that are taxing low
when property-poor digtricts that are taxing high cannot generate sufficient revenues to meet even
minimum standards.

*735 777 SW.2d at 397. We then elaborated on the problem in Edgewood I1:

[T]he current system insulates concentrated areas of property wealth from being taxed to support the
public schools. The reault is that substantial revenue is logt to the system. If the property in these
and smilar digtricts were taxed a subgtantidly the same rate as the rest of the property in the Sate,
the sysem could have hundreds of millions of additionad dollars at its digposd. Whether this
additional revenue were used to increase the attainable equalized funding level, ease the State's
burden, or lower the tax rate each district must impose, the system would be made more efficient
samply by utilizing the resources in the wedthy didtricts to the same extent that the remainder of the
state's resources are utilized.

804 SW.2d at 497. The $280,000 cap enforces the approach this language suggests, with
the cap in place, the resources in the wedthiest didtricts are burdened to substantialy the same extent as
are the remainder of the State's resources. 1n 1993-94, the cap affected over $35 hillion in property
wedth and yielded some $400 million in additiona revenue.

The State justifies the $280,000 cap on the basis of the Legidature's authority, under article VI,
section 3 of the Texas Conditution, to "provide for the formation of school digtrict[s] by generd laws™



As recently as Edgewood 111, we reiterated that this provison gives the Legidature a "free hand in
establishing independent school digtricts” 826 SW.2d at 510-11.

The property-rich digricts acknowledge the Legidature's broad authority in establishing school
digtricts, but nonetheless argue that the State's implementation of the $280,000 cap violates a variety of
condtitutiona provisons. The property-rich digtricts dso argue that the State's heavy reliance on local
funds, including funds drawn as a result of the $280,000 cap, represents an abdication of the State's
responsbility to provide for education. We congder these argumentsin turn.

A. Suitable provision

[24] In Edgewood |11, we recognized that "local ad valorem taxes now are expected to provide
most of the basic needs of education.” 826 SW.2d at 494. This fact, we wrote, does not in itself
sgnify a conditutiond violation:

[L]ocd revenue may play arole in achieving an efficient systlem of free public schools.... We have
not attempted to dictate to the Legidature what part locd revenue should play in funding public
education, viewing that decison as properly the Legidatures prerogative in the firs instance.
Although the Condtitution requires the Legidature to "establish and make suitable provison for" free
public schoals, it contains no specific requirement that public education be funded completely with
dtate revenue.

Id. at 503.

The property-rich digtricts argue, however, that the State's reliance on loca revenue is so great
that it violates the Conditution. Under Senate Bill 7, localy-generated revenue accounts for about 57
percent of dl state and loca spending on education, as compared with about 54 percent a the time of
Edgewood I11. (FN19) By providing only 43 percent of education codts, the property-rich didtricts
ague, the State has violated its duty to "make suitable provison for" the public school system, as
required by article VI, section 1 of the Texas Condtitution.

[25] Article VII, section 1, imposes a "mandatory duty” on the Legidature to establish an
education sysem. Mumme v. Marrs, 120 Tex. 383, 40 SW.2d 31, 35 (1931). InEdgewood I, we
reeffirmed that the requirement of suitability is ajudicidly-enforceable mandate:

By express conditutiona mandate, the legidature must make "suitable’ provison for an "efficent”
system for the "essentid” purpose of a"generd diffusion of knowledge." *736  While these
are admittedly not precise terms, they do provide a standard by which this court must, when cdled
upon to do so, measure the condtitutiondlity of the legidatures actions.... If the system is not
"efficent” or not "suitable," the legidature has not discharged its conditutiona duty and it is our duty

to say so.



777 SW.2d a 394. We have not, however, attempted to dictate to the Legidature the means
by which this duty isto be fulfilled:

Since the Legidature has the mandatory duty to make suitable provison for the support and
maintenance of an efficient system of public free schools, and has the power to pass any law relative
thereto, not prohibited by the Condtitution, it necessarily follows that it has a choice in the sdlection of
methods by which the object of the organic law may be effectuated. The Legidature adone is to
judge what means are necessary and appropriate for a purpose which the Congtitution makes
legitimate. The legidative determination of the methods, restrictions, and regulations is find, except
when o arbitrary asto be violative of the congtitutiond rights of the citizen.

The word "suitable” used in connection with the word "provison” in this section of the
Condtitution, is an dadtic term, depending upon the necessities of changing times or conditions, and
clearly leaves to the Legidature the right to determine what is suitable, and its determination will not be
reviewed by the courts if the act has ared relation to the subject and object of the Condtitution.

Mummev. Marrs, 40 SW.2d at 36.

[26] The property-rich didricts argue that the Legidature itself has established standards for
measuring suitability and has faled to meet those sandards. In particular, the didtricts point to two
generd provisons in the Texas Education Code: section 16.001 (" State Policy™), which provides that
the education system is to be "subgtantialy financed through state revenue sources;” and section 16.002
("Purpose of Foundation School Program™), which states that Tier 1 "guarantees sufficient financing for
al school didtricts to provide a basic program of education that meets accreditation and other legd
dandards” As the didtrict court correctly noted, the Legidature's funding obligations are generdly
limited to what it appropriates, regardless of what it promisesin other Satutes. See Mutchler v. Texas
Dep't of Pub. Safety, 681 S.W.2d 282, 284-85 (Tex.App.--Austin 1984, no writ). We accordingly
reject the property-rich digricts arguments that Senate Bill 7, under the present circumstances, has
faled to make suitable provison for the public school system.

[27][28] In arelated argument, the Humble group of appdllants asserts that the present finance
system is uncondtitutiona because it fails to fund mandates imposed on locd didricts by state law. The
digtrict court rgected this argument on lega grounds, and severed related factuad meatters as "so-cdled
adequacy questions' to be decided in a later trid if necessary. (FN20) Even o, as noted in Part 111,
supra, the digtrict court found that every district can meet accreditation and other legd standards from
Tier 1 and Tier 2 funding. On this record, therefore, we rgject Humble's argument. On the same basis,
we rgect the corollay argument that the Legidatures mandates are void until such time as the
Legidature provides additiona funding.

[29] Certainly, if the Legidature subgstantialy defaulted on its respongbility such that Texas
school children were denied access to that education needed to participate fully in the socid, economic,



and educationd opportunities available in Texas, the "suitable provison” clause would be violated. The
*737 present record, however, does not reflect any such abdication. Tota date aid has risen
dramaticaly since 1988-89, from $4.9 hillion to over $7 hillion; and while the wedthiest digtricts are
now receiving subgtantialy less from the State than in 1988-89, total state and local revenue has grown
ggnificantly for dl didgricts. Given these facts we hold that the Legidature has not violated its
condtitutiona duty to make "suitable provison™ for the public school system.

B. Sate ad valorem tax

[30] The property-rich didricts aso argue that the new finance system, viewed as a whole,
effectively imposes a Satewide ad vaorem tax in violation of article VIII, section 1-e of the Texas
Condtitution. In Edgewood 111, this Court set out the following test for determining whether a particular
ad vadorem tax is a Satewide tax in violation of article V111, section 1-e:

An ad valorem tax is a date tax when it is imposed directly by the State or when the State s0
completely controls the levy, assessment and disbursement of revenue, either directly or indirectly,
that the authority employed is without meaningful discretion.

826 Sw.2d a 502 In doing so, we recognized that the boundary between a
state-encouraged locd tax and a statewide tax was "difficult to ddineate”

Clearly, if the State merely authorized atax but |eft the decison whether to levy it entirely up to loca
authorities, to be approved by the voters if necessary, then the tax would not be a state tax. The
local authority could freely choose whether to levy the tax or not. To the other extreme, if the State
mandates the levy of atax at a set rate and prescribes the distribution of the proceeds, the tax isa
date tax, irrespective of whether the State acts in its own behdf or through an intermediary.
Between these two extremes lies a spectrum of possihilities.

Id. at 502-03. The tax in the present case lies somewhere in that "spectrum of possbilities.”
Senate Bill 7 does not leave the imposition of a property tax entirely up to locd authorities, to be
approved "if necessary." To receive any Foundation School Fund payments at dl, adistrict must tax at
an effective rate of a least $0.86. See TEX.EDUC.CODE 8§ 16.252(a), (d). Senate Bill 7 does not,
however, mandate a set rate or prescribe the didtribution of the proceeds. While a district may
maximize its sate aid by taxing a $1.50, there is no requirement that it do so. Thus, Senate Bill 7 most
closaly resembles the third scenario we described in Edgewood 111:

If the State required locad authorities to levy an ad vaorem tax but dlowed them discretion on setting
the rate and disbursing the proceeds, the State's conduct might not violate article V111, section 1-e.

826 S.W.2d at 503.

The property-rich digtrictsings that Senate Bill 7 gives the State such complete control over the
finance system that locd didtricts are left with no meaningful discretion. They complain, in particular,



that Senate Bill 7 requires rollback eections for rate increases of more than $0.06, places extensve
restrictions on each of the five options that may be used to lower digtrict wedlth, and sets minimum and
maximum tax rates.

[31] The requirement of rollback eections imposes no such limits. At worg, it may only dow a
digtrict's efforts to reach a desired rate. Nor is a didrict's taxing discretion reduced by restrictions on
the five options. While the exercise of certain options may affect the disbursement of tax proceeds, any
such effects are atributable to the digtrict's own sdlection of particular options. (FN21)

[32] The property-rich districts are correct, however, that Senate Bill 7 does, to some extent,
limit the didricts discretion in choosing a tax rate by imposng minimum and maximum tax rates,
however, the imposition of such limits does not render Senate Bill 7 unconditutiona. Didricts are ill
*738 freeto set atax rate within arange, which includes, for some digtricts, a maximum rate of $2.00
under article 2784g. Although financid incentives for property-poor didtricts and the desire to maintain
previous levels of revenue in the property-rich districts may encourage didricts to tax a the maximum
dlowable rate, the State in no way requires them to do so. Thus, the Staté's imposition of such limits
does not presently "so completely [control] the levy, assessment, and disbursement of revenue, either
directly or indirectly, that the [digtrict] is without meaningful discretion.” See Edgewood I11, 826
S.w.2d at 502.

However, if the cost of providing for a generd diffuson of knowledge continues to rise, as it
surely will, the minimum rate at which adidrict must tax will dsorise. Eventudly, some districts may be
forced to tax at the maximum dlowable rate just to provide a generd diffuson of knowledge. If acap
on tax rates were to become in effect afloor as wel as a ceiling, the concluson that the Legidature had
st a satewide ad vaorem tax would appear to be unavoidable because the districts would then have
logt dl meaningful discretion in setting the tax rete.

Taken together, these redtrictions do not at this time gpproach the level of control exercised in
Senate Bill 351, which set wniform tax rates and prescribed the distribution of al tax proceeds. We
accordingly conclude that the State's control under Senate Bill 7 is not presently so greet asto fdl within
the prohibition of article V111, section 1-e.

[33] The Stafford gppellants emphasize the Legidatures heavy reliance on local ad vaorem
taxes and urge that the use of such taxes to fulfill a Sate obligation amounts to the impaosition of a state
tax. We recognized in Edgewood |11 that the framers and ratifiers of aticle VIII, section 1-e
"gpecificdly intended to iminate the date ad vaorem tax as a source of funds for public education.”
826 SW.2d a 502. We did not, however, hold that locd taxes supporting education would
automatically be considered dtate taxes. To the contrary, we l€eft to the Legidature the question of what
pat locd revenue should play in funding education, noting that the Congtitution "contains no specific
requirement that public education be funded completely with Sate revenue” Id. at 503. Thus, we hold
that the State's reliance on locd ad vaorem taxes does not amount to the imposition of a Sate tax.

C. Lovev. City of Dallas



[34] A closdy-related argument involves the limitations on the Legidatures authority over
school digricts established in Love v. City of Dallas, 120 Tex. 351, 40 SW.2d 20 (1931). InLove,
this Court held that the Legidature could not compd a school didtrict to use its resources for the
education of students who resided outside the district because both article VI, section 3 of the Texas
Condtitution and the statutes governing the levying of taxes for the didtrict contemplated that digtricts
would be organized and taxes levied for the education of students who resided within the digtricts. 1d.
40 SW.2d at 27. The property-rich digtricts assert that Love established a condtitutiond requirement
that locd tax dollars be spent solely on loca dudents. Insofar as Senate Bill 7 infringes on this
requirement, the didtricts argue, it violates article V11, section 3, and amounts to the impostion of a state
property tax.

In Love, this Court upheld the congtitutiondity of the High School Tuition Law by congtruing it
in a manner that left discretion with local school boards. I a school board determined, in its sound
discretion, that admission of nonresident students would not be prgjudicid to resdent students, the act
would dlow their admission at the Statutory rate of compensation. 40 SW.2d at 30-31. Because the
act did not compel loca school didricts to accept nonresdent students without reasonable
compensation, we held that it was not necessarily uncondtitutiond.

Senate Bill 7 does not violate the principles set forth in Love.  The Bill does not compd any
digtrict to pay for the education of nonresident students. A digtrict with wedlth in excess of $280,000
per student may choose any of three options to avoid paying for the education of nonresidents. it may
consolidate with another digtrict (option 1); detach a portion of its territory (option 2); or consolidate
*739 itstax base with that of another didrict (option 5). Evenif it fails to choose such an option, it ill
will not be compelled to pay for the education of nonresdents; the Commissioner of Education will
ether detach a portion of its property or consolidate it with another didtrict. In any of these
circumstances, no school property or funds leave the digtrict; rather, the digtrict is Smply reconfigured
by authority of the Legidature's "free hand in establishing independent school didtricts™” discussed in Part
V. Loveitsdf recognized the Legidature's discretion to "abolish school didricts or enlarge or diminish
their boundaries, or increase or modify or abrogate their powers.” Love, 40 SW.2d at 26.

Like the High School Tuition Law, Senate Bill 7 dlows taxpayers to choose, a their discretion,
to pay for the education of nonresident students. Option 3 dlows a digtrict to reduce its property
wedth by purchasng average daily atendance credit, while option 4 dlows it to contract for the
education of nonresident sudents. Both options require gpprova by the voters of the didtrict.

[35] The property-rich digtricts argue that the selection of a wedth-reducing option isnot afree
choice a dl, because the various dternatives are dl undesrable.  Thus, invoking the doctrine of
uncongtitutiona conditions, the property-wedlthy digtricts assert that Senate Bill 7 represents an unlawful
attempt to force voters to surrender their congtitutional rights under Love.  This argument suffers from
two defects. Firg, it finds a "condtitutiond right” where none exists. Article VII, section 3 does not
cregte any "rights.” It only authorizes the Legidature to establish school didtricts and to empower the



digtricts to levy taxes for specific purposes. The school didtricts rights, to the extent they exist, are
derived soldy from the statutes that the Legidature may enact under the authority granted in section 3.

[36][37] Second, assuming such rights did exig, the school digtricts do not have the right to
spend tax revenue derived from property in excess of the $280,000 cap. Under Senate Bill 7, the
Legidature has effectively withdrawn the school didricts right to tax property vaues in excess of the
cap. If the Legidaure gives didricts the right to tax in the firs place, it is certanly within the
Legidatures power to limit such authority. There is clearly some tension between school digtricts
interest in retaining localy-generated funds and the Legidaures interest in fulfilling its congtitutional duty
to establish an efficient system of public schools through locd taxation. That tenson must be resolved,
though, in amanner that alows the Legidaure to fulfill its obligation:

The Condtitution, having made it the mandatory duty of the Legidature to "make suitable provison
for the support and maintenance of an efficient system of public free schools," necessarily conferred
the power to make it effective.

Mumme v. Marrs, 120 Tex. 383, 40 SW.2d 31, 36 (1931). For the reasons discussed in our
prior opinions, the Texas finance system under Senate Bill 7 could not be efficient as long as it denied
access to the pools of wedth concentrated in the wedlthiest didricts. With that fact in view, we decline
to hold that the access Senate Bill 7 dlows to such wedth violates Love.

D. Lending of credit or grant of public money

[38] The Sterling City and Crockett County digtricts argue that the Senate Bill 7 financing
sysem isinvalid because it authorizes or requires districts to lend credit or grant public fundsin violation
of aticle 11, sections 51 and 52 of the Texas Condtitution. Those provisons, they argue, prohibit the
use of locd tax revenues for the ad of a separate politica subdivison in lieu of needed Sate funds. See
generally San Antonio Indep. Sch. Dist. v. Board of Trustees, 204 SW.2d 22, 25
(Tex.Civ.App.--El Paso 1947, writ ref'd nr.e) ("A city cannot donate its funds to an independent
municipa corporation such as an independent school digtrict.”).

Section 51 of article I11 prohibits the Legidature from authorizing a grant of public moneys "to
any individud, association of individuds, municipd or other corporations whatsoever," with certan
exceptions.  Section 52(a) of article 111 serves a related purpose; it prohibits the Legidature from
authorizing a political subdivison to "lend its *740 credit or to grant public money or thing of valuein
ad of, or to any individua, association, or corporation whatsoever, or to become a stockholder in such
corporation, association or company.” (FN22) Generdly speaking, both sections are intended "to
prevent the application of public funds to private purposes;, in other words, to prevent the gratuitous
grant of such funds to any individual, corporation, or purpose whatsoever." Byrd v. City of Dallas,
118 Tex. 28, 6 SW.2d 738, 740 (1928).

[39] Chapter 36 of the Texas Education Code, as amended by Senate Bill 7, does not authorize
the use of public funds for private purposes, or any gratuitous grant of public funds. When a didtrict



with wedlth in excess of $280,000 per student chooses to reduce its wedth through either option 3
(purchasing of average dally atendance credits) or option 4 (contracting for the education of
nonresident students), some funds must be transferred outside the digtrict. See TEX.EDUC.CODE 88§
36.094, .121. Such atransfer, however, is not for private purposes, nor isit a gratuity; rather, itisthe
price the voters in the school district choose to pay for the preservation of the digtrict's current
boundaries. A trangfer of funds for a public purpose, with a clear public benefit received in return, does
not amount to alending of credit or grant of public fundsin violation of article I11, sections 51 and 52.

E. Delegation of power

[40] The Carrollton-Farmers Branch appdlants argue that Senate Bill 7 is an uncondtitutiond
delegation of power to the Commissoner of Educetion. They point out that the bill gives the
Commissioner extengve rulemaking authority, as wel as powers of detachment, annexation, and
consolidation. See TEX.EDUC.CODE 88 36.006 (rulemaking), 36.205-.206 (detachment and
annexation), 36.251-.257 (consolidation). These provisons, they argue, are unaccompanied by
aufficient sandards, and therefore amount to a delegation of legidative authority in violation of the
congtitutiond requirement of separation of powers. See TEX.CONST. art. I1, 8 1 (division of powers).

[41] The Texas Legidature may delegate its powers to agencies established to carry out
legidative purposes, as long as it establishes "reasonable standards to guide the entity to which the
powers are delegated.” Railroad Comm'n v. Lone Star Gas Co., 844 S.W.2d 679, 689 (Tex.1992)
(quoting State v. Texas Mun. Power Agency, 565 S.W.2d 258, 273 (Tex.Civ.App.--Houston [1st
Digt.] 1978, writ dismd)). "Requiring the legidature to include every detaill and anticipate unforeseen
circumstances would ... defeat the purpose of delegeting legidative authority.” 1d.

The broadest delegation of authority in Senate Bill 7 is in section 36.006, which authorizes the
Commissioner to adopt rules necessary for the implementation of Chapter 36. (FN23) This section,
reed literaly, appears to confer broad authority on the Commissioner to modify the Foundation School
Program as set out in Chapter 16 of the Texas Education Code. The State asserts, however, that
section 36.006 authorizes the Commissioner to change funding eements aily to the extent *741
necessary to maich such funding dements with gppropriations. We agree tha this adminigrative
function, which the State refers to as "merdy a miniserid caculation,” does not involve the sort of
discretion that would require more extensve standards.  Cf. Jordan v. Sate Bd. of Ins., 160 Tex.
506, 334 SW.2d 278, 280 (1960) (noting that reasonable certainty in the statutory standard is not
always dependent on detailed rules). (FN24)

[42] With regard to the Commissioner's powers of detachment, annexation, and consolidation,
the Carrollton Farmers Branch appellants argue not that the Commissioner's discretion istoo broad, but
rather that it is too narrow. Senate Bill 7 includes specific, objective criteria for the Commissioner to
aoply in making these determinations. See TEX.EDUC.CODE 8§ 36.205 (detachment), 36.206
(annexation), 36.252 (consolidation). Absent from these criteria are such practical congderations asthe
distances affecting West Texas didtricts or the educationa impact of consolidation on children. The
gopdlants thus argue that the Legidature has falled to prescribe "sufficient standards to guide the



discretion conferred.”  See In re Johnson, 554 SW.2d 775, 781 (Tex.Civ.App.--Corpus Chrigti
1977, writ ref'd n.r.e).

[43] The separation of powers clause requires that the standards of delegation be "reasonably
clear and hence acceptable as a standard of measurement.” Jordan v. Sate Bd. of Ins., 334 SW.2d
a 280. Criteria of the sort suggested by appelants would tend to reduce the precison of the
gandards, making the Commissioner's role more legidative in character, not less. Thus, whether or not
such additiond criteriawould be beneficid, they are not required by article 1, section 1.

F. Judicial review

[44] Both the Carrollton-Farmers Branch gppellants and the Sterling City gppellants challenge
two provisonsin Senate Bill 7 that limit judicid review of decisons by the Commissioner of Education.
The mgority of the Commissioner's decisions under Chapter 36 may be appeded to a district court in
Travis County. See TEX.EDUC.CODE 88 11.13(c), 36.011(a). Senate Bill 7 provides, however,
that an order issued by the Commissoner under Chapter 36 "shdl be given immediate effect and may
not be stayed or enjoined pending any apped.” TEX.EDUC.CODE § 36.011(b). Additiondly, the
Commissioner's decisons regarding involuntary detachment and annexation are "find and not
appedable” TEX.EDUC.CODE § 36.213.

The Carrollton-Farmers Branch appellants assert that section 36.011(b) violates article V,
section 8 of the Texas Congtitution, which grants district courts the power to issue writs necessary to
enforce ther jurisdiction. With regard to section 36.213, the individud Carrollton-Farmers Branch
gppellants assert that foreclosing review of detachment and annexation decisions violates due process.
Additiondly, the Sterling City gppellants argue that Senate Bill 7's denid of access to the courts violates
the open courts guarantee in article 1, section 13 of the Texas Condtitution.

All of these arguments are premature. The gppellants do not attack any existing order of the
Commissioner. When the Commissioner does act, the availability of judicid review is dependent on
whether the Commissioner's decision affects vested property rights or violates a condtitutiona provision.
See City of Amarillo v. Hancock, 150 Tex. 231, 239 SW.2d 788, 790 (1951); see also Lyford
Indep. Sch. Dist. v. Willamar Indep. Sch. Dist., 34 SW.2d 854, 856 (Tex.Comm'n App.1931,
judgm't adopted) (holding that a schoal didtrict has no vested right in laws fixing its boundaries). While
it is possble that sections 36.011(b) or 36.213 might eventualy be invoked, that possbility is too
remote to warrant judicia resolution of the gppdlants complaints at this age. There is no suggestion
that these provisons limiting judicia review are criticd to the effective operaion of Senate Bill 7. Thus,
if the appdlants arguments are ultimately accepted, the provisions could Smply be stricken. *742 See
generally TEX.GOV'T CODE § 311.032 (addressing the severability of statutes).

G. Impairment of contracts

[45] The Carrollton-Farmers Branch appelants o argue that Senate Bill 7 uncondtitutionaly
impairs the obligation of contracts. Under the hill, when a property-rich didtrict falls to reduce its



taxable property to $280,000 per student, the Commissioner of Education must detach property from
the didtrict and annex it to another digtrict. TEX.EDUC.CODE 88 36.205, . 206. Any property so
detached is "released from the obligation for any tax to pay principa and interest on bonds authorized
by the district before detachment.” TEX.EDUC.CODE § 36.212. The Carrollton-Farmers Branch
gppellants assert that the threet of this procedure creates a danger that insufficient funds will be avallable
to meet the didtrict's outstanding bonded indebtedness.  This danger, the appdlants argue, impairs the
digtrict's ability to repay its obligations, in violation of the Texas and United States Condtitutions. See
TEX. CONST. art. I, 8§ 16; U.S. CONST. art. I, § 10.

This Court has held that when the Legidature provides for the crestion of a certain fund for the
payment of a bond issue, the provison "cannot be repeded by subsequent legidation without the
subdtitution of something of equd efficacy.” City of Aransas Pass v. Keeling, 112 Tex. 339, 247
S\W. 818, 821 (1923). A lower court has applied this rule to strike down a Six-percent limitation ona
city's annud tax increases, because such a limitation increased the likelihood thet the city's tax rate
would be insufficient to meet its debt service requirements. Determan v. City of Irving, 609 SW.2d
565, 570 (Tex.Civ.App.--Dadlas 1980, no writ).

[46][47] The rule dtated in Keeling, however, does not prohibit every act affecting a
bond-issuing entity's ability to repay its obligations, rather, it proscribes the unmitigated repeal of a
funding source. As long as the entity is clearly able to iepay its obligations within gatutory and
conditutiond limitations, legidaion reducing the entity's tax base does not impar the obligation of
contracts. See Lyford Indep. Sch. Dist. v. Willamar Indep. Sch. Dist., 34 SW.2d 854, 856
(Tex.Comm.App.1931, judgm't adopted); El Dorado Indep. Sch. Dist. v. Tisdale, 3 S.W.2d 420,
422 (Tex.Comm'n App.1928, judgm't adopted). We disgpprove any suggestion in Determan that is
inconsstent with our holdingsin Lyford and EI Dorado.

Senate Bill 7 poses no serious threat to any digtrict's ability to repay its bonded indebtedness.
Section 36.205 prohibits the Commissioner from detaching property in a manner that would reduce a
digtrict's wedth per student to less than $270,000 ($10,000 below the equdized wedth leve).
TEX.EDUC.CODE § 36.205. The record reflects that the vast mgjority of students in this Sate resde
in digtricts with wedth well below $270,000 per student; and many of these digtricts have debt service
requirements exceeding those of the wedthiest didtricts. Absent any showing that section 36.212 may
actudly render a didrict unable to meet its obligations, we hold that Senate Bill 7 does not
unconditutionaly impair the obligation of contracts.

H. Noncontiguity

[48] The Carrollton-Farmers Branch gppellants and the Sterling City and Crockett County
gopdlants complain of severd provisons in Senate Bill 7 under which a school didrict may include
property thet is not contiguous to the remainder of the district. These provisons, the gppellants argue,
violate the Legidaure's obligations under article V1, sections 1 and 3 of the Texas Condtitution.



The appdlants complaints are directed primarily at the mandatory actions to be taken when a
property-rich digtrict fails to reduce its wedth to $280,000 per student. (FN25) When the
Commissioner of Education detaches * 743  property from such a district, the property detached "may
be annexed to a school digtrict without regard to whether the property is contiguous to other property in
that digrict.” TEX.EDUC.CODE 8§ 36.206(b). (FN26) Similarly, when the Commissioner orders
consolidation of didtricts to achieve the $280,000 wedlth leve, the didtrict to be consolidated with the
property-rich district must be chosen according to criteria that give priority to contiguous didtricts, but
do not absolutely require contiguity. TEX.EDUC.CODE 8 36.252. (FN27)

The appdlants assert that these procedures are inherently inefficient because they preclude
congderation of the educationd effects of proposed boundary changes, and will produce a " crazy-quilt”
pattern of didricts across the state. In rurd aress, the gppellants argue, the practicd effects will be
particularly harsh; idands of property may be annexed to digtricts hundreds of miles avay, undermining
the ability of property owners and dected officids to participate in school affars. In the gppellants
view, article VI, section 1 requires contiguous digtricts, or at least requires that educationa effects be
considered in the creation of noncontiguous didricts.  Sterling and Crockett dso argue that the
noncontiguous digtricts permitted by Senate Bill 7 are incongstent with the very concept of a"digtrict” as
that termisused in article V11, section 3.

In a related argument, Sterling and Crockett urge that the provisons at issue are invdid as
gpplied to countywide schoal digtricts. They point out the congtitutiona significance of the county unit in
various aress, including education, and argue that article VII, section 3 prohibits the formation of
digtricts embracing an entire county and aportion or dl of another county.

We note, initidly, that adistrict may avoid dl of the problems described by exercisng one of the
five options to reduce its wedth to $280,000 per student. (FN28) Presumably, the digtrict will weigh
the costs of the various dternatives, and will subject itsdf to mandatory detachment only if that
dternative would be less damaging to the digtrict than any of the five options.,

Thereis gill the danger that owners of valuable property will prefer one of the five options, but
will be outvoted by othersin the didrict. Parces of property might consequently be detached from the
digrict and annexed to distant, noncontiguous didricts. As the appdlants point out, such an
arrangement would produce a crazy-quilt pattern of digtricts and could pose a number of practicd
problems.

[49] In condtitutiond terms, however, such an arrangement would not be significantly different
from the present system. As recently as Edgewood |11, we noted that "the crazy-quilt pattern of smal
school digtricts remains a significant feature of the Texas public education system.” 826 SW.2d at 495.
There is little indication that this pattern was created on the basis of educationd consderations. See
Edgewood |, 777 SW.2d at 393. *744 We have never hdd, however, that the arbitrary creation of
school didricts is itsdf a condtitutiona violation; on the contrary, we have consstently held that the
Texas Condtitution "invests the Legidature with plenary power with reference to the creation of school
digricts" Terrell v. Clifton Indep. Sch. Dist., 5 SW.2d 808, 810 (Tex.Civ.App.--Waco 1928, writ



ref'd); see also Edgewood 111, 826 SW.2d at 510-11. Nor have we construed the term "digtrict” to
impose a requirement of contiguity. Not al of the Statégudicial didtricts are contiguous, even though
the Condtitution provides that "the State shal be divided into as many judicid didricts as may now or
hereafter be provided by law." TEX. CONST. art. V, 8 7. We decline to hold that the noncontiguity
provisons of Senate Bill 7 offend either section 1 or section 3 of article VII.

[50] There is presently no congtitutiond badis for reaching a different result with regard to
countywide school didricts. At one time, this Court did hold that article V11, section 3 prohibited the
creation of school didricts that crossed county lines. Parksv. West, 102 Tex. 11, 111 SW. 726, 727
(1908). That holding led to an amendment to article VII, section 3 permitting the formation of digtricts
"composed of territory wholly within a county or in parts of two or more counties.” See Edgewood |11,
826 SW.2d at 505 (quoting Tex.H.R.JRes. 6, 31st Leg., R.S,, 1909 Gen.Laws 251). There is no
facid incondstency between this language and the noncontiguity provisons of Senate Bill 7. While the
quoted language could cdl into question some actions permitted by Senate Bill 7--such as the
consolidation of two whole-county digtricts--there is no indication in the record that any such actions are
contemplated or likely, and we do not address them today.

|. Stusrule

[51] Sterling and Crockett dso chalenge Senate Bill 7's detachment and annexation provisions
on the bagis of article VIII, section 11 of the Texas Condtitution, which generdly requires that taxes on
property be paid "in the county where stuated.” (FN29) According to the gppellants, this provison
establishes that the Stus of red property for purposes of taxation is the county where the property is
physicdly located. Senate Bill 7 violates this rule, the gppdlants argue, because it permits a taxing
authority to tax red property that is outside of its boundaries.

Under aticle VII, section 3 of the Condtitution, the Legidature may establish school digtricts
that "embrace parts of two or more counties," and may provide for the assessment and collection of
taxes in those didricts, "whether such digtricts are composed of territory wholly within a county or in
parts of two or more counties™ A school digtrict may therefore tax real property that is located within
its digtrict boundaries, even if that district encompasses parts of more than one county.

Under Senate Bill 7, detached red property is deemed to be placed within the digtrict to which
the property is annexed. When this occurs, the taxable Situs of the property attached is within the limits
of the taxing digtrict's boundaries. We hold, therefore, that the detachment and annexation provisons of
Senate Bill 7 do not violate article V111, section 11.

J. Voting Rights Act and Equal Protection Clause
[52] The Carrollton-Farmers Branch gppellants argue that Senate Bill 7 violates the federd

Voting Rights Act, 42 U.S.C. 88 1971(b) and 1973i(b), because it is an attempt to intimidate, threaten,
or coerce citizens for the purpose of interfering with their right to vote. (FN30) The appdlants



presented * 745 tesimony from individuals to the effect that they did not wish to vote for any of the five
optionsin Senate Bill 7, but were coerced to do so to avoid mandatory detachment or consolidation.

The Sterling City and Crockett County appellants assert numerous related challenges involving
Senate Bill 7's involuntary detachment and annexation provisons. All of these chdlenges concern the
possibility that resdential property may be annexed to a distant district. The gppellants assert that such
annexaion would violate the rights of voters, candidates, students, parents, and taxpayers resding on
the annexed property.

We rgiect the argument that Senate Bill 7 is an unlawful attempt to interfere with the right to
vote. Asindicated previoudy, the Texas Conditution gives the Legidature a "free hand” in establishing
schoal didricts, "including the abolition and consolidation of didtricts.” Edgewood 111, 826 SW.2d at
511. Fa from interfering with the right to vote, Senate Bill 7 provides an opportunity to vote that
would not otherwise exig.

[53] We likewise rgect the argument that Senate Bill 7, on its face, violates the rights of
individuas resding on property tha may be detached. Senate Bill 7 exempts from involuntary
detachment property used primarily for resdentia purposes.  TEX.EDUC.CODE § 36.203(a).
(FN31) It is il possble that property with residents may be detached; but Senate Bill 7 seeks to
minimize the impact of any such detachment by providing that students residing on the detached
property "may choose to attend school in that digtrict or in the digtrict to which the property is annexed.”
TEX.EDUC.CODE 8§ 36.211. While these provisons do not necessarily foreclose dl condtitutiona
chdlenges, any such chdlenges remaining are too remote and too fact-dependent to be resolved in the
abstract.

K. Local or special law

[54] Findly, the Carrollton-Farmers Branch appelants argue that Senate Bill 7 is a locd or
gpecid law in violation of article 111, section 56 of the Texas Condtitution. (FN32) The appdllants point
out that in 1993-94, only 99 out of the 1,052 school didtricts in the state were required to choose
among the five options to reduce their wedth.

[55][56] A specid or local law is one that gppliesto alimited class of persons as distinguished
by geography or some other specia characteristic. Edgewood 111, 826 SW.2d at 510 (citing Clark v.
Finley, 93 Tex. 171, 54 SW. 343, 345 (1899)). The ultimate test for determining whether a law is
generd or specid is whether there is a reasonable basis for the classification it makes and whether the
lawv operates equdly on dl members within the class. Robinson v. Hill, 507 SW.2d 521, 525
(Tex.1974).

*746 Senate Bill 7, like Senate Bill 351, gpplies generdly to the entire state. The fact
that only 99 digtricts were required to reduce their taxable property this year does not make the law
gpecid or locd. See Robinson, 507 SW.2d at 525 (upholding classification gpplying a that time to
only even counties); Smith v. Davis, 426 S\W.2d 827, 831-32 (Tex.1968) (upholding classfication



aoplying to only two county hospital digtricts). The classfication made by Senate Bill 7 is obvioudy
related to the purposes of the Bill, and the law operates equdly on al members within the class.
Accordingly, we hold that Senate Bill 7 is not aloca or specid law within the prohibition of article lI1,
section 56.

\Y,

[57][58] Article VI, section 1 of the Texas Condtitution commands the Legidature to suitably
provide for an efficient system of public schools. Implicit in this command is the State's duty to provide
al digricts with subgtantidly equa access to the operations and facilities funding necessary for a genera
difftuson of knowledge. See Edgewood I, 777 SW.2d at 397. The Edgewood and Alvarado
gopdlants argue that the absence of a separate facilities component in Senate Bill 7 compels the
conclusion that the Legidature has falled to provide efficiently for facilities. Indeed, the evidence a trid
shows that the lack of a separate facilities component has the potentia of rendering the school finance
system uncondtitutiond in its entirety in the very near future. However, under this record, we have no
dternative but to conclude that plaintiffs have not met their burden to prove that Senate Bill 7 fails to
provide efficiently for facilities. Accordingly, we reverse that part of the digtrict court's judgment that
enjoined the issuance of bonds after September 1, 1995.

Although there is no "separate’ facilities component, dl didtricts have access to equalized
funding for facilities purposes under Tier 2. Tier 2 was designed to provide "a guaranteed yidd system
of financing to provide dl didricts with substantidly equa access to funds to provide an enriched
program and additional funds for facilities." TEX.EDUC.CODE § 16.002(b) (emphasis added).
The only question before us is whether the record shows that districts cannot meet their operations and
facilities needs for a generd diffuson of knowledge from the funding available under Tier 2. The
evidence adduced at trid shows that the poorest didtricts in the State must levy a maintenance and
operations tax of approximately $1.31 to provide the operations revenue necessary for a generd
diffuson of knowledge. (FN33) However, equalized access under Tier 2 is afforded up to atax rate of
$1.50.

The plaintiffs offered in evidence a 1992 Texas Education Agency report, which generadly
concluded that the facilities in property-poor digtricts are older and in greater need of repair. But the
report aso concludes that "more than 90% of dl districts statewide received average ratings of fair or
good for their rooms and building systems.” (FN34)

The plaintiffs further point to the fact that debt service rates in property-poor districts are
generdly higher than those in property-rich digtricts. Delbt service taxes in the property-poor districts,
however, generate far more revenue than required for actua debt service adlocations, which leaves the
digricts with a considerable amount of revenue available for ether facilities or operaions purposes.
(FN35) Our search of the record reveds that the plaintiffs have not demonstrated that there is even one
digtrict that cannot presently provide the facilities necessary for a generd diffuson of knowledge within
the equalized program. To the contrary, the * 747 undisputed evidenceisthat dl ditricts can presently
meet their operations and facilities needs with funding provided by Tier 2. (FN36)



[59] We acknowledge, and the State concedes, thet if the cost of providing a generd diffusion
of knowledge rises to the point that a district cannot meet its operations and facilities needs within the
equaized program, the State will, at that time, have abdicated its condtitutional duty to provide an
efficient school sysem. See supra notes 10 and 14. From the evidence, it gppears that this point is
near. (FN37) However, under the present record, plaintiffs have not yet proved that the State has
breached its duty to efficiently provide for agenerd diffuson of knowledge smply because Senate Bill 7
does not include a separate facilities component.

VI

[60] Another group of appelants includes Guadaupe and Margie Gutierrez, individualy and as
next friends of their two minor children, dong with two other sets of parents and children. As
plantiff-intervenors in the digtrict court, the Gutierrez group aleged that the present system of public
educaion denies them a conditutiondly suiteble and efficient education. They further dleged a
condtitutional right to sdlect the schools of their choice and to receive state reimbursement for their
tuition. Thus, they sought an immediate remedy ordering their school didtricts to contract with private
entities of the parents choosing for the education of their children.

The State filed specid exceptions to the petition in intervention, asserting, among other things,
that it "prays for a politica remedy rather than aleging a satutory or condtitutiond right." At a hearing,
the didtrict court stated that it was granting the State's pecid exceptions, and explained its ruling as
follows

What | am saying is, is that the courts of the State of Texas have no authority to order a hybrid
voucher system.

And it doesn't matter what state of facts you show with regard to suitability or efficiency, that
we have got no authority to order ahybrid voucher system. And that that's what you are requesting and
we have got no authority to do it.

After providing an opportunity to amend the petition, the digtrict court dismissed the clamswith
prejudice.

The Gutierrez appe lants assart that the didtrict court erred in sustaining the specid exceptions
because the petition in intervention asserted judticiable claims. We disagree.

In Edgewood I, we held that article VI, section 1 provides "a standard by which this court
must, when caled upon to do so, measure the condtitutiondity of the legidature's actions” 777 SW.2d
at 394. The Conditution gives to the Legidature, however, the "primary responshility to decide how
best to achieve an efficient sysem.” 1d. a 399. Since then, we have consgently refrained from
prescribing “the means which the Legidature mugt employ in fulfilling its duty." Edgewood 11, 804
SW.2d a 498. Mot recently, we explained our role as follows:



[W]e do not prescribe the structure for "an efficient system of public free schools” The duty to
establish and provide for such a system is committed by the Condtitution *748 to the
Legidature. TEX. CONST. at. VII, 8 1. Our role is only to determine whether the Legidature
has complied with the Condtitution.

Edgewood 111, 826 SW.2d at 523. The Gutierrez gppdlants now ask the Court to go beyond
thisrole, and to prescribe the structure of this state's public school system. For the reasons stated in our
prior opinions, we decline to do so.

VII

In a separate proceeding, Somerset Independent School Didtrict and ten other school districts
brought suit chalenging a rule issued by the Commissioner of Education regarding the redistribution of
certain funds held by CEDs. The digtrict court consolidated the suit with those brought by the other
digtricts, and subsequently upheld the Commissioner'srule. We affirm.

The parties stipulated to the revant facts. Senate Bill 351 required each CED to levy atax a
arate necessay to collect itsloca fund assgnment. The CED was then to distribute the funds collected
to the CED's component school districts pursuant to a statutory formula. When the tota amount
available for digtribution by the CED exceeded its locd fund assgnment, the CED was required to
retain the excess amount for digtribution in succeeding years. After Senate Bill 351 took effect, some
CEDs had excess funds, some had no excess, and some a deficit.

In January 1992, this Court held Senate Bill 351 invalid, but we deferred the effect of our ruling
S0 as not to interfere with the collection of 1991 and 1992 CED taxes. Edgewood 111, 826 SW.2d at
522. We noted that our ruling was not to be used as a defense to the payment of any such taxes. Id.

Senate Bill 7 abolished the CEDs created by Senate Bill 351. Section 4.15 of the Bill provided
for the wind-up of CEDs. (FN38) The section required each CED to trandfer its funds to its
component school digtricts on August 31, 1993, "in the manner provided by rule of the commissoner of
education.” 8 4.15(a). It aso authorized school digtricts to "collect and use or didtribute” ddinquent
CED taxes in the manner provided by the Commissioner. §4.15(e).

Pursuant to section 4.15, the Commissioner of Education adopted a rule providing for the
management of assets, liabilities, and records of former CEDs. 19 TEX.ADMIN.CODE § 61.1001.
One section of the rule provided that funds were to be distributed according to each school digtrict's
reduction in revenues between the 1992-93 school year and the 1993-94 school year. Id. §
16.1001(b)(3). In other words, those digtricts that lost the most revenue in the trangtion from Senate
Bill 351 to Senate Bill 7 would receive the largest share of excess CED funds and ddinquent taxes.
Because of this rule, the Somerset school didtricts have received a smaller amount of excess funds and
delinquent taxes than they would have received if those moneys had been trandferred to school didtricts
under the Senate Bill 351 formula upon which CED Tier 1 funds were distributed.



The Somerset didtricts chalenge the rule€'s provisons regarding excess funds, delinquent taxes,
and the designation of successors-in-interest. We consider each in turn.

*749 A. Excess CED funds

[61][62][63] The Somerset didtricts argue that the Commissioner's rule is invaid because its
provisions for the distribution of excess CED funds are inconsistent with, or contrary to, section 4.15 of
Senate Bill 7. (FN39) The digtricts point out that section 4.15(a) requires the transfer of excess funds
"in the manner" provided by the Commissioner, while section 4.15(b), which governs other assets, and
section 4.15(c), which governs contracts and other liabilities, both require transfer "in the manner and
amounts " provided by the Commissoner (emphasis added). We must presume, the didtricts argue,
that the omission of the phrase "and amounts' in section 4.15 was deliberate. See Cameron v. Terrell
& Garrett, Inc., 618 SW.2d 535, 540 (Tex.1981). According to the digtricts, the Legidature
intended the excess funds to be trandferred in the amounts determined by applying Senate Bill 351,
because this Court's injunction alowed Senate Bill 351 to remain in place until September 1, 1993--the
day after the excess funds were to be distributed. See Edgewood 111, 826 SW.2d at 523 n. 42.

We dissgree.  Although section 4.15(a) does not use the word "amounts” it clearly
contemplates that the "manner provided" for the digribution of funds will include the determination of
amounts because the latter part of the section sets out an exception for the alocation of pendties. If the
Commissoner had no discretion regarding the determination of amounts, the redtriction regarding
pendties would not be an exception a dl; it would be a wholly separate respongbility. The more
plausible interpretation is that the Commissoner has discretion in adopting a rule for the dlocation of
excess funds among school didricts, except that pendties must be dlocated in the manner specified.

The other language in section 4.15 does not judtify the Somerset digtricts reading of the satute.
The words "and amounts’ were gpparently included in paragraphs (b) and (c) to clarify that the
Commissioner was authorized to determine the vadue of dl items transferred.  Non-monetary assets,
contracts, and other ligbilities may lack clear monetary vaues--unlike funds, which are necessarily
expressed in dollar amounts. In regard to the date specified for the transfer of funds, the statute must be
read in light of the immediately preceding provision, section 4.14 of Senate Bill 7, which abolished every
CED effective September 1, 1993. Section 4.15(a) ssimply provides that the last act required of
CEDs--the trandfer of their funds--was to take place on the last day of their existence.

B. Delinquent CED taxes

[64] The Commissioner's rule required the governing board of each CED to desgnae a
successor-in-interest to the assets, liabilities, and records of the CED. 19 TEX.ADMIN.CODE 8§
16.1001(a). The successor-inrinterest is charged with collecting al ddinquent taxes of the CED,
including any accrued but unpaid pendties and interest, and distributing the amounts collected in the
same manner provided for excess CED funds. Id. § 16.1001(c). The Somerset didtricts argue that
these rule provisons are inconsistent with, or contrary to, the policy and standards of Senate Bill 7.



Alternatively, the Somerset didtricts argue that the provisions were promulgated pursuant to a delegation
of legidative authority that provided conditutiondly insufficient standards for rulemaking.

The terms of section 4.15 do give the Commissioner broad discretion in adopting arule. That
discretion is limited, however, by other provisons concerning state policy with regard to school finance.
In particular, the *750 State pointsto the following statutory language, which was reenacted by Senate
Bill 7:

The public schoal finance system of the State of Texas shdl adhere to a Sandard of neutrdity
which provides for substantially equal access to smilar revenue per dudent at amilar tax effort,
congdering al sate and locd tax revenues of didricts after acknowledging dl legitimate sudent and
digtrict cost differences.

TEX.EDUC.CODE § 16.001(b). The Commissioner's action in adopting the rule is consistent
with the policy set out in this section. By easing the trangtion to Senate Bill 7, the Commissoner's rule
promotes the god of substantially equal access to Smilar revenue per sudent a smilar tax effort. We
hold, therefore, that the Commissoner's rule regarding delinquent taxes is not inconsstent with, or
contrary to, the policy and standards of Senate Bill 7.

[65] We likewise hold that section 4.15 does not represent an uncongtitutiona delegation of
legidative authority. Section 16.001 establishes a reasonable standard to guide the Commissioner, and
thus sufficiently limits the Commissoner's discretion.  See Railroad Commin v. Lone Star Gas Co.,
844 SW.2d 679, 689 (Tex.1992).

C. CEDs successors-in-interest

[66] Findly, the Somerset didtricts assart that the Commissioner's rule is invdid insofar as it
required the governing board of each CED to designate a successor-in-interest. Noting that section
4.15 of Senate Bill 7 does not mention any successor-in-interest, the Somerset districts argue that the
Commissoner'sruleisinvaid because it imposes additiona burdens, conditions, or redtrictionsin excess
of the datute. See generally Kelly v. Industrial Accident Bd., 358 SW.2d 874, 876-77
(Tex.Civ.App.--Austin 1962, writ ref'd).

[67] In deciding whether an adminidirative ayency has exceeded its rulemaking powers, the
determinative factor is whether the rule's provisons are in harmony with the generd objectives of the act
involved. Gerst v. Oak Cliff Sav. & Loan Ass'n, 432 SW.2d 702, 706 (Tex.1968). The designation
of successors-in-interest promotes the orderly winding-up of CEDs, as well as the other god's of Senate
Bill 7, by alowing the State's interests to be protected after the CEDs are abolished. We hold,
therefore, that the Commissioner did not exceed his rulemaking powers by enacting the rule.

VIII



[68] We conclude that Senate Bill 7 is conditutiond in al respects. We dso hold that the
digtrict court properly dismissed the Gutierrez group's claims and rejected the Somerset group's claims.
Therefore, the judgment of the didtrict court is modified to provide that the rdief requested by
Edgewood Independent School Didtrict, et d., and Alvarado Independent School Didtrict, et d. is
denied. (FN40) The didtrict court's injunction of January 26, 1994, is vacated. The judgment of the
digtrict court isin al other respects affirmed.

ENOCH, Justice, concurring and dissenting.

| agree with the Court today that Senate Bill 7 establishes an efficient system of public schoals.
(FN1) | dso agree with the Court's analysis *751 that equdized funding is required only to the point
that efficiency is achieved and that unequaized supplementation thereafter is congtitutiondly permissible.
| further agree that the efficiency dlause of article VII, section 1 contains a qualitative component and
that efficiency must be measured not only by financid efficiency but dso by its quditative component.
Therefore, | joinin Parts|, 11, and I11 of the Court's opinion. In my view, school facilities are an integra
part of an efficient syssem of public schools. Thus, | firmly agree that the Court in Part V of its opinion
is correct to goply the conditutional analyss to Senate Bill 7 in its entirety. The trid court erred in
segregating its andydis of fadilities and in enjoining the issuance of bonds by local didtricts. (FN2)

Yet while | agree that Senate Bill 7 is conditutionaly efficient under article VII, section 1, |
cannot join in that pat of the Court's judgment upholding Senate Bill 7 because | find other
conditutiond infirmities in the legidation. In achieving efficiency, the State has so expanded its reliance
on loca property taxes to fund the entire public school sysem that the State has abdicated its
condtitutiona duty to make suitable provison for public schoolsin violation of article VI, section 1 and
has enacted a sate ad valorem tax prohibited by article V111, section 1-e. Consequently, | dissent.

. Higoricd Falings

The principa education clause of our Condtitution mandates that the State establish and make
suitable provison for our public schools:

A generd diffuson of knowledge being essentia to the preservation of the liberties and rights of the
people, it shall be the duty of the Legidature of the State to establish and make suitable
provision for the support and maintenance of an efficient system of public free schools.

TEX. CONST. at. VII, 8§ 1 (emphasis added). Despite the direct congtitutional mandate of
aticle VII, section 1, the State has an unfortunate history of falling to live up to its conditutiona
respongbilities. Senate Bill 7 is another chapter in that ill-distinguished higtory.

The burden placed on the State to provide for public education derives from the Congtitution of
the Republic of Texas of 1836:



It shdl be the duty of Congress, as soon as circumstances will permit, to provide by law a generd
system of education.

Condtitution of the Republic of Texas, Genera Provisons § 5 (1836),reprinted in TEX.
CONST. app. 482, 490 (Vernon 1993). Although over four million acres of land were set aside by the
Legidature at that time to edtablish a primary school system, the Legidaure never established any
state-wide educational system. STEWART & CLARK, THE CONSTITUTION AND
GOVERNMENT OF TEXAS 103 (1933); Stern, Comment, Judicial Promulgation of Legislative
Policy: Efficiency at the Expense of Democracy, 45 Sw.L.J. 977, 981 (1991).

When Texas joined the Union in 1845, Texans adopted a new state congtitution with a stronger
education clause that cdled for preserving liberties through education:

A generd diffusion of knowledge being essentia to the preservation of the rights and liberties of the
people, it shal be the duty of the Legidature of this State to make suitable provision for the support
and maintenance of public schools.

TEX. CONST. of 1845, art. X, 8 1, reprinted in TEX. CONST. app. a 521. Again, the
Legidature did not follow through on its condtitutiona obligations to public education and failed, until
1854, to establish a permanent school fund as required by article X, section 2 of the 1845 Condtitution.
Stern, supra, a 981. Even then, the fird money invested in the permanent school fund, two million
dollars, was subsequently loaned to the railroads. See FUNKHOUSER, EDUCATION IN TEXAS:
POLICIES, PRACTICES, AND PERSPECTIVES 175 (6th Ed.1992); JOURNAL OF THE
SECESSION *752 CONVENTION OF 1861, at 160 (1912); Stern, supra, at 982. The loans
were not repaid. Stern, supra, at 982.

Texans adopted our current Congdtitution after Recongtruction in 1876. Once more, Texans
placed the burden on the State's Legidature to provide for the public schools. This time it was
mandated that the State provide for the support and maintenance of an efficient system of public free
schools. (FN3) TEX. CONST. art. VII, § 1.

Our current Condtitution initidly provided for only state funding of public education on a per
dudent basis. TEX.CONST. art. VII, 8 5. Interestingly, it did not permit loca entities to levy loca
taxes for the support of the public schools. (FN4) City of Fort Worth v. Davis, 57 Tex. 225, 232
(1882). The State's funding remained inadequate, however, and by 1883 Texans adopted an
amendment to the Condtitution that authorized the creation of local school districts and permitted all
school didricts to levy an "additiond" property tax for the support of public schools. (FN5)
TEX.CONST. art. VII, 8 3. Sincethat time, the State has steadily shifted its condtitutional obligation to
provide for public schools to loca property taxes and, as a result, has not only abdicated its
condtitutiona responghilities, but has struggled with equdizing the disparities crested by that system.
(FN6)



The State's lackluster commitment to provide for the public schools is borne out by the
numbers. Under the first comprehensive attempt at school finance reform in 1949, the Legidature
established the Minimum Foundation Program, the predecessor of our current Foundation School
Program, envisoning a guaranteed amount of resources per student with the State funding 80% and
locd taxes funding only 20%. Edgewood 11, 826 SW.2d at 495. Under this system, however, local
digtricts were not required to raise any locd funds to recelve state funding for education. Id. at 496.
By the mid-1980's, state funding of the tota educational costs had dwindled to only 42%, with local
property taxes accounting for 50% and the remainder *753 of funding provided by other outsde
sources. Edgewood |, 777 SW.2d at 392.

Senate Bill 7 is merdly the same song, second verse.  As has been the case for nearly 150
years, the State again has failed to adequatdly provide for the State's public schools. The evidence is
undisputed that the State's Tier 1 funding, the $2,300 basic dlotment, is insufficient for digtricts to
provide a basic program of education that meets accreditation and other legal dtandards. See
TEX.EDUC.CODE 8§ 16.002(b). (FN7) Not only isit insufficient, but the basic alotment under Senate
Bill 7 is less than was provided under Senate Bill 351. At every turn, the Legidature appears to be
going backward and not forward.

More troublesome than the State's falure to adequately fund a basic program of education,
however, is the State's reliance on and manipulation of loca property taxes under the current system.
Under Senate Bill 7, local property taxes continue to be the cornerstone of the State's educationa
financing system with the State contributing only 43% of the funding for our public schools. Unlike prior
financing schemes, Senate Bill 7 attempts to mask the Stat€'s failure to adequately fund education by
increasing the system's reliance on loca property taxes and then capturing those dollars under the guise
of gate funding. This unprecedented reliance on loca property taxes under Senate Bill 7 renders the
schoal finance system unconditutiond.

11, UnsLitability

The Court today reconfirms that suitability under article VI, section 1 isajudiciable issue. 917
SW.2d at 735-37; Edgewood I, 777 SW.2d a 394. However, the Court effectively precludes any
judicid review of suitability by giving the Legidature the virtudly unfettered discretion to implement
schoal financing schemes. The Court notes only that if the Legidature "subgtantidly defaulted on™ its
respongbility to provide for education would the suitability clause be violated. 893 SW.2d at 470.
Because dae funding has increased from $4.9 billion in 1988-89 to $7.2 hillion in 1993-94, the Court
refuses to otherwise examine the suitability of Senate Bill 7 in light of the congtitutiona mandate of article
VII, section 1. Apparently, the Court believes there would be some point a which the total State
dollars are so0 inadequate as to amount to a "subgtantid default” of the State's respongbility to fund
education, but the Court does not indicate what that point is. Assuming that the State will dways spend
billions of dollars on education, today's decision renders the suitability clause meaningless.

By reducing the congtitutional standard of suitability to total dollars spent, the Court has not only
rendered that provison meaningless, but has aso misconstrued the object of our review. The duty to



establish and suitably provide for an efficient system of public schoals is committed by the Congtitution
to the Legidature. Edgewood 111, 826 SW.2d a 489. Our role is to determine whether the
Legidature has complied with that duty. 1d. Thus, our responsibility isto review the financing schemein
its entirety and determine whether the State has fulfilled its conditutionally mandated duty to suitably
provide for the system of public schools. The Court's andyss of suitability, focusng solely on totd
dollars spent, ignores the substantive provisions of the financing scheme enacted under Senate Bill 7.

Suitability, we have sad, is an dagtic term, depending upon the necessities of changing times or
conditions. Mumme v. Marrs, 120 Tex. 383, 40 SW.2d 31, 36 (1931). The congtitutional obligation
to suitably provide for public schools leaves to the Legidature the right to determine what is suiteble; its
determination will not be reviewed by the courts if the act has ared relation to the subject and object of
the Condiitution. I1d. This standard of suitability gives the Legidature broad discretion, but limits that
discretion by requiring ared relationship between the finance* 754 system and the subject and object
of the Condtitution. The Court cites to Mumme in passing but otherwise ignores this standard without
explanation.

To determine suitability first requires us to identify the basic educationa program prescribed by
the State as "essentid” to the "generd diffuson of knowledge” We mug then examine the scheme
established by the State under Senate Bill 7 to suitably provide for the basic education program and
determine if the financing system has a red reaionship to the conditutiona mandate. Reviewed
accordingly, the financing scheme enacted under Senate Bill 7 falls to stisfy the suitability clause of
article VII, section 1 because it shifts the burden to provide for the State's public school system to local
taxpayers.

The basic program of education prescribed by the State as essentid is represented by Tier 1.
Tier 1 purportedly guarantees sufficient financing for al school didtricts to provide a basic program of
education that meets accreditation and other legal standards. TEX.EDUC.CODE § 16.002(b). Tier
2, the Guaranteed Yield Program, is designed to provide al digtricts with substantially equal access to
funds to provide an enriched program and additiond funds for facilities. 1d. § 16.002(b). Unlike Tier
1, the State has provided Tier 2 funding to give dl didtricts the opportunity tosupplement the basic
program a a level of its own choosing and to provide access to additional funds for facilities 1d. 8
16.301.

Tier 1 represents the condtitutionally minimum basic education program required by article VI,
section 1 of the Condiitution. Rather than fund what it has dtated is the basc minimum educeationa
program, however, the State has left Tier 1 to be funded first by loca digtricts through loca property
taxes. Specificdly, to recelve any state funds under the Foundation School Program, dl loca didricts
mugt levy a Tier 1 tax of at least $.86 to attempt to raise the basic dlotment of $2,300 per weighted
sudent. TEX.EDUC.CODES 16.252(a), (d). Thus, in dl digricts, the locd district must generate
and spend its locd tax dollars firgt to fund the basic program of education that the State is required to
provide by satute and article VII, section 1 of the Congtitution. The State will supplement loca tax
revenues to the extent that a district is unable to raise the Tier 1 basic alotment by taxing a $.86 per



$100 vauation. 1d. 8 16.252(a). If adidrict is able to raise the funds for the basic education program
envisoned under Tier 1 through its own loca tax effort, it receivesno Tier 1 funds. (FN8)

Tier 2 amilarly is premised on sgnificant locd tax effort. Under Senate Bill 7, the State will
guarantee a yidd of $20.55 per student for each penny of additiona locd tax effort over $.86. 1d. §
16.302. In essence, the State funds Tier 2 only to the extent that aloca didtrict is unable to generate a
yidd of $20.55 per student for each penny of tax effort. Moreover, it is undisputed that $3,000 to
$3,500 is needed to meet accreditation and other legdl standards. Accordingly, most districts must tax
a well over $.86 to generate Tier 2 funds Smply to meet their Tier 1 needs. (FN9)

The system adopted under Senate Bill 7 thus has turned the school finance system envisioned
under our Condtitution on its head. Our Congtitution has imposed a mandatory duty on the State to
auitably provide for the system of public schools and only permits local property taxes to supplement
date funding. TEX. CONST. at. VII, 88 1, 3. Senate Bill 7 shifts that burden to local property
taxpayers to provide for the public * 755 schoolswithin their didrict through local tax dollars with Sate
dollars supplementing only where the loca didricts cannot raise their Tier 1 and Tier 2 funds. By
divesting the State of the obligation to make suitable provison, Senate Bill 7 bears no redl reationship to
the object of article VII, section 1. The State may not discharge its condtitutionally mandated duty to
auitably provide for the State's public schools by passng off its obligation to locd digtricts and local

property taxpayers.

Although it is ggnificant that under Senate Bill 7 gate funding accounts for only 43% of tota
education dollars, the exact percentage solit between state and locd funding is not determinative of
condiitutiond suitability under article VII, section 1. The Court has stated before, and correctly so, that
the Condtitution contains no requirement that public education be funded solely by Sate revenue and
that locd property tax revenues may play a role in financing an efficient sysem of public schools.
Edgewood 111, 826 SW.2d at 503; Edgewood 11, 804 SW.2d at 500; Edgewood I, 777 SW.2d at
398. Accordingly, our Conditution permits joint Sate and local funding. Just as it is improper to
messure suitability by looking soldy at totd date dollars spent, it would aso be improper to evauate
suitability based solely on the percentage split between sate and locd funding. What is at issue is the
subgtantive structure of the financing scheme adopted under Senate Bill 7. And that scheme abdicates
the State's condtitutiona duty to provide for a basic educationd program and impermissibly shifts the
burden to locd taxpayers.

The State's over-reliance on locd property taxes under Senate Bill 7 is made more blatantly
obvious through the capture (FN10) provisions of Chapter 36. TEX.EDUC.CODE 8§ 36.001-004.
Through these provisions, the State forces up loca property tax rates so that the State may capture the
loca didtricts "excess' taxable wedth and revenues and digtribute the funds brought into the system as
date dollars. (FN11) Senate Bill 7 operates to bring into the system $400 million to $600 million
(FN12) each year in loca property tax revenues to be distributed throughout the State to achieve fiscal
neutraity under the efficiency clause of article VII, section 1. In other words, the mechanism adopted
by the State to discharge its condtitutiona obligation to establish an efficient system of education isone
that is wholly dependent upon local property tax wedlth and tax revenues. The State's manipulation of



local property tax wedlth and tax revenues under the guise of state funding should not be countenanced
by the Court.

Because the State has abdicated its condtitutiona duty to establish and to suitably providefor an
efficent sysem of public schools to the locd didricts, | would hold *756 tha Senate Bill 7 violates
article VII, section 1 of the Texas Condtitution. (FN13)

[11. State Ad Vaorem Tax

The State's rediance on loca property taxes in Senate Bill 7 leads to a second insurmountable
conditutiond obgtacle: article VIII, section 1-e. The reliance on loca property taxes is so great that
Senate Bill 7 amounts to nothing more than a transparent attempt to circumvent the prohibition againg a
date ad valorem tax. See TEX. CONST. art. VIII, 8 1-e. Senate Bill 7 creates a state ad valorem tax
and the Court errsin concluding otherwise.

Under Senate Bill 7 the State so completely controls the levy, assessment, and disbursement of
tax revenue as to leave locd didtricts virtuadly no meaningful discretion in deciding whether to tax or at
what rate to tax. Edgewood |11, 826 SW.2d at 502. The State mandates that al didtricts levy atax
of a least $.86 per hundred vauation to participate a dl in the Foundation School Program and must
tax at that rate to attempt to raise their own Tier 1 basc dlotment funds. TEX.EDUC.CODE 8§
16.252. The State sets the maximum tax rate at $1.50. 1d. § 20.04(d). And as conceded by the
State, the entire financing system devised under Senate Bill 7 to achieve a condiitutiondly efficient
educationd system isto force dl digtricts to tax at the maximum rate of $1.50. Further, in reaching the
ultimate and maximum tax rate of $1.50, locd digtrict discretion is severely restricted by mandatory roll
back provisons requiring roll back dections for any tax increase of more than $.06. TEX.TAX
CODE § 26.08. There can be no question that the tax is mandatory and that local didtricts have no
meaningful discretion in deciding whether to levy the tax or a whet rate to tax.

Not only does the State control the levy and assessment of taxes but it also controls the
disbursement of the tax revenues. The Court addresses this aspect of Senate Bill 7 with the
unsupported conclusion that Senate Bill 7 does not "prescribe the distribution of proceeds™ 893
SW.2d a 471. Thisisincorrect. Locd tax revenues must be alocated firgt to cover the digtrict's local
fund assgnment. TEX.EDUC.CODE 88 16.251(a), (b); . 252(d); . 254(a), (c). Any "excess'
wedth, ether in the form of taxable wedth or actud tax revenues generated from locd tax effort, is
distributed throughout the State under the capture provisions of Chapter 36. I1d. 88 36.001-.004. The
fact that didricts have various options to achieve the equaized wedlth level does not make the tax any
less of amandatory state property tax. Rather, the options for reducing "excess' wedth smply illustrate
the extent of the State's control and the rather elaborate scheme the State has contrived for capturing
and digtributing locdl tax revenue.

The Court stretches to avoid the conclusion that Senate Bill 7 impaoses a state ad valorem tax by
erroneoudy concluding thet local didtricts have some discretion to tax at arate lessthan $1.50. Thereis
certainly no dispute anong the parties that Senate Bill 7 contemplates full implementation with dl



didricts taxing & $1.50 as soon as possble.  This certainty is smply the result of the economic
incentives built into Senate Bill 7. Property poor districts will tax a $1.50 to obtain the full benefit of the
guaranteed yield. (FN14) Since every penny of tax effort up to $1.50 by these digtricts generates
$20.55 from the State, they will tax at $1.50 as soon asthey can. Likewise, wedthy didricts, losing a
portion of their tax base due to the $280,000 cap, will be forced to raise their tax rate to $1.50 smply
to maintain the revenue *757 necessary to support their existing educationa programming. There can
be no red question that Senate Bill 7 requires al ditrictsto tax at $1.50.

The State does not even attempt to defend Senate Bill 7 on the grounds that districts have
discretion to tax at some rate less than $1.50. Rather, all of the State's evidence at trial conceded and
assumed that Senate Bill 7 would force dl digtricts to tax a $1.50 at full implementation. While Senate
Bill 7 may not st out expresdy that al digtricts must tax at $1.50, the system enacted under Senate Bill
7 neverthdess requires dl didtricts to tax a that leve. In falling to recognize the economic redlities to
which the parties have acceded, the Court engagesin afiction that €l evates form over substance.

The fact that article 2784g permits some districts to tax at rates up to $2.00 does not save
Senate Bill 7 under article VIII, section 1-e. The Court must and does concede this point. The Court
concludes that the $1.50 cap under section 20.09 of the Education Code is so significant, regardless of
aticle 2784g, that if digricts are forced to tax at $1.50 to achieve accreditation and other lega
gtandards, the floor for the tax rate becomes a ceiling and divests locd digtricts of discretion in setting
their rate. 893 SW.2d at 471. In this circumstance, the Court admits that "the concluson that the
Legidature had set a statewide ad valorem tax would appear to be unavoidable.” 1d.

Moreover, Smply because some digtricts have some discretion in setting their rates, even rates
as high as $2.00, does not change the inevitable conclusion that Senate Bill 7 enacts a state property
tax. Senate Bill 7 is wholly dependent upon loca didtricts raising and contributing their loca property
taxes to fund in the first ingtance the State's obligation to meke suitable provison for primary education.
In capping digtricts wedth at $280,000, Senate Bill 7 distributes loca property taxes and local property
tax wedth throughout the State to fund the State's condtitutiond obligation to make this educationa
system efficient. The forced levy, a whatever tax rate, and distribution of loca taxes or property tax
wedth outsde the didrict in satisfaction of the Staté's congtitutiond obligation to provide for public
schools amounts to an uncondtitutiond state ad valorem tax. (FN15)

Although scarcely mentioned by the Court, the State's primary argument that the tax is not a
date ad vaorem tax is that participation in the Foundation School Program is not mandatory, and
therefore, alocd didtrict need not levy any tax if it does not want to recelve state funds for education.
Perhaps the Court ignores this argument because it has so little merit.

The State cannot legitimately argue that Edgewood 1.S.D. has any choice in deciding whether to
participate in the Foundation School Program. Edgewood, with a taxable wedth per student of only
$25,873, can generate only $2.59 per penny of loca tax effort. Taxing at $.86, Edgewood can
generate only $222.74 per student; taxing at the maximum $1.50, they can generate only $388.50 per
student. When $3,000 to $3,500 is needed per student to meet the Tier 1 accreditation and other legal



dandards, it is clear that Edgewood must participate in the Foundation School Program and must levy
the requidite taxes to provide the basic education to its students. (FN16)

Moreover, the State clearly views the local tax as mandatory as it concedes that fiscal neutraity
is achieved only at dl didrictstaxing at $1.50. If, as the State suggests, participation in the Foundation
School Program were voluntary, those 104 school didricts funding the equdization component of
Senate Bill 7 could smply opt out of the *758 Foundation School Program and take their $400 to
$600 million in local tax revenues with them. Senate Bill 7 failsits essentid purposeif thelocd tax is not
mandatory.

Senate Bill 7 varies little from its predecessor Senate Bill 351.  Senate Bill 7 has amply
exchanged County Education Digtricts for loca school didtricts, but with loca tax revenues redistributed
state-wide instead of county-wide. Senate Bill 7 mandates that didtricts levy atax at a given rate, limits
the local didtricts discretion to increase that rate to $.06 per year, caps the maximum rate at $1.50,
envisons full implementation only when al digtricts are taxing at $1.50, and prescribes the distribution of
the proceeds through the loca fund assignment and capture provisons. Under Senate Bill 7, the State's
control over the levy, assessment, and distribution of loca taxesis o great as to divest locd didtricts of
any meaningful discretion. Like its predecessor, Senate Bill 7 adopts a tate ad valorem tax and violates
aticle VIII, section 1-e.

V. Conclusion

Although Senate Bill 7 actudly coses the educationd funding gap (FN17) throughout the State,
it does s0 a the expense of other condtitutiond provisons. We cannot shrink from our congtitutiona
obligations and when, as here, there are several condtitutiond provisons at issue, we should be loathe to
tolerate a violation of one provison in preference of another, no matter how lofty the gods of the
legidation. The Legidature must establish and make suitable provison for the maintenance and support
of an efficient system of public free schools and must do so without enacting a congtitutionally prohibited
date ad vadorem tax. Aslong asthe Legidature continues its inordinate reliance on loca property taxes
as the primary funding mechanism, the condtitutiond tensons will remain unresolved. Reliance on locd
property tax revenues chdlenges the efficiency of the system because of locd wedth digparities.
Amdiorating loca wedlth digparities through a system of mandatory loca taxes and capture affronts the
prohibition againg state ad vaorem taxes. The systemic change cdled for in Edgewood |, 777 SW.2d
a 397, remainsdusve.

Why the Court today chooses to reect its prior cals for systemic change and accepts as
conditutional what we said was uncongtitutional only three years ago is unclear. The Court's action
gppears to be nothing more than an expresson of frudration at its inability to extricate itself from this
litigation. While | too find it unfortunate that after over ten years of litigation in Texas Courts we are ho
closer to a condtitutional system of public education that provides for agenerad diffusion of knowledge, |
am unwilling to sacrifice other of this Sta€e's citizens condiitutiond rights to achieve efficiency in our
schools.



*x * * % *x *

Senate Bill 7 violates both article VII, section 1 and article VIII, section 1-e of the Texas
Condtitution. | would hold Senate Bill 7 uncondtitutiond in its entirety and would reverse the judgment
of thetrid court holding otherwise.

HECHT, Justice, joined by OWEN, Justice, concurring and dissenting.

| joinin dl but Part IV of the Court's opinion, and in the Court's judgment denying reief to
Edgewood Independent School Didtrict, et ., and Alvarado Independent School Didtrict, et d.

| agree with the Court that the public school finance system structured by the current * 759
law, Senate Bill 7, (FN1) asimplemented at the time of the ditrict court's judgment now on gpped, and
taken as a whole, does not violate article V11, section 1 of the Texas Congtitution. The Court makes
clear, as | believe Edgewood | and Il (FN2) dso did, that article V11, section 1 requires the Legidature
to provide a basic education through a public school system, the benefits and burdens of which are fairly
uniformly digtributed throughout the state, but does not require the Legidature, as long as it has fully
discharged this duty, to guarantee that whatever more may be spent on education by people in one area
will be equdly avalableto dl.

| aso agree with the Court that the evidence does not show that statutory provisions for funding
school facilities cause the system as a whole to violate article VII, section 1. | doubt whether the
condtitutional standard of efficiency could be applied to one aspect of the public schoal finance system
independently of al other aspects, but even if it could, the Conditution does not authorize it.  Article
VII, section 1 requires an "efficient system”. Digpaities in funding facilities become condtitutionaly
sgnificant only when they affect the efficiency of the sysem asawhole. The question is not whether the
method of funding fadilities is inefficient, but whether that method makes the entire system inefficient.
The answer, on thisrecord, is no.

| disagree with the Court in two principa respects. Firdt, | believe that the provisions of Senate
Bill 7 which permit--in redity coerce--some school didtricts to pay the cost of education in other
digrictsin lieu of forced consolidation of digtricts or property detachment violate article V11, section 3 of
the Texas Condtitution as construed in Love v. City of Dallas, 120 Tex. 351, 40 S.W.2d 20 (1931).
This violation is not in my view fatd to the entire finance system; operation of the offending provisons
could be enjoined without disturbing the remainder of Senate Bill 7, and | would do so even though the
resulting system would be far different from the one now in place. Second, | believe the school finance
laws 4l levy a gate ad vaorem tax in violation of article V111, section 1-e, asthe Court held they did in
Edgewood I11. (FN3) Thisflaw isfad to the sysem and would judtify the same injunctive relief this
Court granted in Edgewood 11l.  Therefore, 1 need not reach the other arguments made by the
petitioners referred to by the Court as "the property-rich digricts'.

For these reasons, which | now explain more fully, | respectfully dissent.



If one set about to devise the ided system for financing public schoolsin amgor date a the end
of the twentieth century, it is highly unlikely that Senate Bill 7 would be the result. Texas public school
finance system is not the product of careful sudy and planning, but of historicd anomalies and politicd
pressures over the course of more than a century.

In Edgewood | this Court held that the system violated article VII, section 1 of the Texas
Condtitution, which states "A generd diffuson of knowledge being essentid to the preservation of the
liberties and rights of the people, it shal be the duty of the Legidature of the State to establish and make
suitable provison for the support and maintenance of an efficient system of public free schools™ The
Court concluded that the system did not meet the condtitutional standard of efficiency because of gross
disparities in tax burdens and funding throughout the state.  The Situation, briefly described, was this.
The State did not have sufficient tax revenues to provide every student a basic education--in the
Condtitution's words, "a generd diffuson of knowledge'--without impairing its other respongbilities. To
provide the necessary revenues, the State had for many years chosen to rely increasingly on local school
digrict ad *760 vaorem taxes. Among the state's more than 1,000 school digtricts, however, the
student population and total value of taxable property per digtrict varied enormoudy, o that in some
digricts a rdatively low tax rate eadly generated ample revenues to educate resdent sudents, while in
other didtricts even ardaively high tax rate faled to generate enough. The disparities were so greet that
the State could not diminate them smply by directing its funds to didricts with inadequate loca
revenues. The vadt differences in tax rates and revenues from digtrict to district, employed to provide a
basic education, resulted in a motley system that was much more burdensome to taxpayers in some
aress than others, adeguate or inadequate here and there irrespective of the local tax burden, and thus
on the whole inefficient.

Because these condtitutiond problems inhered in the very structure of the public school finance
system and could not be corrected smply by redlocating available state funds, Edgewood | concluded,
"the system itself must be changed.” 777 SW.2d a 397. Although we left the method of rectifying the
system to the Legidature, its options were reatively clear. One was to adopt an entirdly new way of
financing public schools, such as with vouchers.  Although this proposad has been advocated by a
number of legidators and others, and by partiesto this case, it does not appear to have received serious
congderation in the Legidature. Another option was to consolidate school digtrict tax bases without
consolidating the didricts entirely, leaving their respective governments independent but providing a
broader and more uniform source of ad vaorem tax revenue. After Edgewood |1, the Legidature
attempted this by creating county education digtricts ("CEDs'), which we reviewed in Edgewood 1.
However, because the Legidaure gave CEDs no meaningful discretion in exercisng ther taxing power,
we held that the tax authorized was in effect a state ad valorem tax prohibited by article V111, section
1-e of the Texas Condtitution. 826 SW.2d at 500-503. The Legidature did not attempt to repair
these defects and abandoned this gpproach. A third option was for the Legidature to consolidate
school digtricts to diminate disparities in tota taxable property and student population, and condition
payment of state funds on aminimd leve of locd taxation, so that supplementation of ad vaorem taxes



with gate funds would not be required for efficiency. The Legidature has been unwilling even to explore
this course because of the political oppostiontoit.

The Legidature dso had options which did not involve structurd changes to the public school
finance system. One was to propose an anendment to the Condtitution to remove any impediment to
the finance system it chose. It attempted this fallowing Edgewood 111, see Tex.S.J.Res. 7, 73rd Leg.,
R.S., 1993 Tex.Gen.Laws 5560, but the voters rejected the proposed amendment by a large margin.
Another dternative was to lower the cost of a basc education by reducing bureaucratic and
adminidrative expense 0 that exiding dae revenues would be sufficient for the necessary
supplementation of local ad vaorem taxes. No sgnificant effort has been made to do this. Findly, the
Legidature could find new sources of state revenue to supplement loca ad valorem taxes in order to
level digparities among school digtricts. One such source, a persona income tax, has been regected by
the Legidature and cannot now be adopted without gpprova of the voters in a statewide referendum.
TEX.CONST. art. VIII, § 24. The Legidature does not appear to have given serious consideration to
increasing other tax revenues for education.

Today, despite the Court's admonition that systemic change is essentid, made in Edgewood I,
777 SW.2d at 397, and repeated in Edgewood 11, 804 SW.2d a 496, and the Legidature's three
opportunities in as many years to comply with conditutiond requirements, the basic sysem with its
fundamenta flaws remains intact. There are about as many school didtricts as there were before
Edgewood 1, the disparities among them in taxable property per student are just as greet, and the State
has increased its rdiance on locd ad vaorem taxes. It isateling point that while the finance system had
its defenders in each of the forms we reviewed in Edgewood |, Edgewood Il and Edgewood 111, the
only defender of Senate Bill 7 isthe State.

*761 Senae Bill 7 isamong the most complex laws in Texas. Centrd to its operaion
is the following scheme. When fully implemented, the law prohibits a school didrict from having more
than $280,000 in "taxable property" per "student”, TEX.EDUC.CODE 8§ 36.002(a), the latter terms
being specidly defined, id. 88 11.86, 36.001. A district which has more than this may choose one of
five options. (1) voluntary consolidation with another school didtrict; (2) voluntary detachment of
property from the digtrict to be annexed to another district for tax purposes, (3) purchase of average
dally attendance credits, the effect of which is smply to pay the State the difference between the
digtrict's total tax revenue and the revenue that would have been generated had the tax base not
exceeded $280,000 per student; (4) contracting to pay for the education of students not residing in the
digtrict, the effect of which is Smply to pay the same difference in revenues to another didtrict or
digricts; or (5) voluntary consolidation of the didrict's tax base with that of another didtrict. 1d. 8
36.003. Thelast three options require voter gpprova each year. 1d. 88 36.096, 36.122, 36.152-.154.
If adigtrict does not exercise one of these options, the Commissioner of Education is required to detach
certain property from the district until it has less than $280,000 per student, or if that cannot be done, to
consolidate the digtrict with one or more other ditricts until the same result isachieved. 1d. § 36.004.

If involuntary detachment were used in every case, many didtricts would lose over hdf their
property tax base. Voters would pay taxes in districts hundreds of miles from ther resdences.



Involuntary consolidation could aso result in schools far gpart being included in noncontiguous digtricts.
These possible consequences of Senate Bill 7, which no one disputes, can dl be avoided, however, if
the taxpayers in the nearly 100 digtricts with more than $280,000 property per student smply help pay
to educate sudents in other didricts. At the time of trid, not surprisingly, every "rich" digrict but one
had "chosen” this course.

The "rich" didricts argue that Senate Bill 7 violates deven separate provisons of the Texas
Condtitution. While severa of these chalenges raise troublesome issues, | focus on the two clearest
ones.

Two of the options Senate Bill 7 affords school digtricts to avoid forced consolidation or
property detachment, 88 36.003(3) & (4), permit school districts to spend local taxes to educate
sudents outside their boundaries. While the Legidature has plenary power over the creation of school
didtricts, it cannot authorize them to take action not alowed by the Condtitution. Article VI, section 3
datesin part:

the Legidature may dso provide for the formation of school didtrict [Sc] by generd laws ... and the
Legidature shdl be authorized to pass laws for the assessment and collection of taxes in dl sad
digtricts and for the management and control of the public school or schools of such districts, ... and
the Legidature may authorize an additiond ad vaorem tax to be levied and collected within dl school
digtricts heretofore formed or heresfter formed, for the further maintenance of public free schools,
and for the erection and equipment of school buildings therein....

(Emphasis added.) The express language of this provision redtricts the use of a didrict's tax
revenues to schoolsin the district.

Thus, condruing this provison in Love v. City of Dallas, 120 Tex. 351, 40 SW.2d 20
(1931), this Court held:

it is plain, we think, that the property and funds of the public schools are held in trust by the city,
digtrict, county, or other statutory agency, to be used for the benefit of the school children of the
community or digtrict in which the properties exist, or to which the school funds have been alocated.
We think these properties and funds are so plainly and clearly impressed with a trust in favor of the
loca public schoals of the city or didtrict that they are within the protective claims of both the date
and federd Condtitutions, and that the Legidature is without power to devote them to *762
any other purpose or to the use of any other beneficiary or beneficiaries.

Id. 40 SW.2d at 26.

The State argued in Love that the Legidature's power to create, abolish, and change the
boundaries of school digtricts authorized it to impose obligations on digtricts to educate nonresident



dudents. Thisisthe very same argument the State makes now, and we clearly rgjected it in Love. We
sad:

Since the Condtitution, art. 7, 8§ 3, contemplates that districts shall be organized and taxes levied
for the education of scholastics within the didtricts, it is obvious that the education of nonresident
scholadtics is not within their ordinary functions as quas-municipa corporations, and under the
authorities cited the Legislature is without power to impose such an obligation on them, without just
compensation. Asde from this rule, the necessary implication from the conditutiona provison istha
the Legidature cannot compel one didtrict to construct buildings and levy taxes for the education of
nonresident pupils. The Legidature, by section 3, art. 7, is only authorized to permit school districts
to impose taxes for these purposes for schools within the didtrict, and to say that the Legidature can
compel a didrict to admit nonresdents without just compensation would be permitting that
department to do indirectly what it admittedly cannot do directly.

* * * * * *

Since the Congtitution does not permit the taxation of the people of a school digtrict for the support
of that digtrict, except upon a vote of the people of the didtrict, it is not debatable that the Legidature
cannot compel one digtrict to use its funds and properties for the education of scholastics from
another didtrict, without just compensation.... [W]here a school didtrict has facilities and teachersin
excess of those necessary for its own scholastics, the state has the power to require it to accept
transfers from another digtrict, but only upon the payment of reasonable compensation therefor....
The Legidature, however, is without power to compe any digtrict to provide additiond facilities,
teachers, etc., for the education of scholagtics from another digtrict.

Id. 40 SW.2d at 27, 29- 30 (citations omitted).

In Edgewood 11 the State made the same argument and urged the Court to overturn Love.
We refused, explaining:

On moation for rehearing, plantiff-intervenors request that we modify our opinion to overrule
Love v. City of Dallas, 120 Tex. 351, 40 SW.2d 20 (1931), or interpret that case "in a manner
that would permit the [state-wide] recapture of loca ad vaorem revenues for purposes of
equdizaion.” We bdieve Love is sound and decline to overrule or modify it. Moreover, the
interpretation requested by plaintiff-intervenors would violate the Texas Condtitution....

In Love, this Court held that the City of Dalas could not be compelled to educate students who
resded outside of the city's school didtrict. We held that article V11, section 3 of our Congtitution only
"contemplates that digtricts shal be organized and taxes levied for the education of scholastics within the
digtricts" 120 Tex. at 367, 40 SW.2d at 27. Focusing on the Legidature's power to create school
digricts and define their taxing authority, we noted in this opinion that, consastent with Love and
contrary to the digtrict court's suggestion, tax base consolidation could be achieved through the crestion
of new school digtricts. We said these school digtricts could be organized dong county or other lines



and could be given the authority to generate locd property tax revenue for dl of the other school
digricts within their boundaries.

Pantiff-intervenors now urge us to go further. They argue that al school digtricts are mere creatures
of the state, and "in redity, dl taxes rased at the locd leve are indeed State taxes subject to
state-wide recapture for purposes of equaization.” Their postion raises the question of whether the
Legidature may conditutionaly authorize school digtricts to generate and spend locd taxes to enrich
or supplement an efficient system. Because the Condtitution does permit such enrichment,  *763
without equalization, loca taxes cannot be consdered " State taxes subject to state-wide recapture.”

Our Condtitution clearly recognizes the distinction between state and local taxes, and the latter
are not mere creatures of the former. The provison that "[njo State ad valorem taxes shall be levied
upon any property in this State,” TEX. CONST. art. VIII, 8§ 1-e, prohibitsthe Legidature from merdy
recharacterizing a local property tax as a "date tax." Article VII, section 3, however, states that "the
Legidaure may authorize an additional ad vaorem tax to be levied and collected within al shool
digtricts heretofore formed or hereafter formed, for the further maintenance of public free schools, and
for the erection and equipment of school buildings therein.”  TEX. CONST. art. VII, 8§ 3 (emphasis
added). These condtitutiona provisons mandate that loca tax revenue is not subject to state-wide

recapture.

804 SW.2d at 499 (footnote omitted).

To avoid the limitation of article V11, section 3, as we congtrued it in Love and Edgewood |1,
the State makes two arguments. Firg, it contends that Love prohibits the State only from compelling
school digtricts to educate nonresident students, not from permitting them to choose to do so. While it
is true that Love refers repestedly to legidative coercion, which was the complaint made in that case, its
reasoning is not so cramped. Article VII, section 3, which is the basis of Love 'sholding, isalimit, not
on the Legidature's treetment of school didricts, but on the authority of the digtricts the Legidature can
create. The Legidature cannot coerce school districts to spend their resources outside their boundaries,
not because the Legidature cannot treat school ditricts that way, but because the didricts are not
authorized to spend their resources that way. In Love 's words, the resources of a school district are
held "intrust ... for the benefit of the school children in the community or digtrict”. 40 SW.2d at 26.

The State's argument that Senate Bill 7 does not coerce digtricts to choose options (3) and (4)
in section 36.003, but smply dlows them those dterndives, can hardly be taken serioudy. The
Legidature is fully aware that school didricts will avoid consolidation and permanent property
detachment at virtualy al costs. According to the record before us, only one didtrict has yet chosen any
option other than (3) or (4). Senate Bill 7 is coercive in redlity, but even if it were nat, it could not
permit school didtricts to choose to do what the Congtitution does not authorize them to do.

The fact that the voters of a district must approve option (3) or (4) is inconsequentid. Senate
Bill 7 is no less coercive to the voters of a didrict than to its governing board, and the voters have no
more authority under article V11, section 3 than adigtrict's board has.



The second argument the State makes is that article V11, section 3, as construed by Love, does
not prohibit school digtricts from spending funds outside their boundaries so long as they receive just
compensation, and that even if Senate Bill 7 is coercive, the school digtricts which pay over fundsto be
used esewhere receive just compensdation by avoiding involuntary consolidation or property
detachment. While the State's reading of the Condtitution is correct, its application is fairly cynical.
What Senate Bill 7 says to school digtricts, in essence, is "share your revenues, or dse’. Not suffering
the "dsg’, the State argues, is just compensation for the sharing. To cal this sort of extortion
"compensation” isgrained; to cdl it "just" iswrong.

The reasons why are obvious. Suppose, for example, the Legidature required school didtricts
to choose between forced consolidation and payment of a portion of their revenues to finance the
juvenile judtice system, or state highway congruction, or generd date expenses. The firg dternative
arguably bears an indirect, abeit tenuous, relation to educetion; the other two bear no relation at al.
The Court's opinion would dlow dl three. Neither the purpose nor the language of article V11, section 3
can withstand the strain of a condruction which empowers the Legidature to offer school didtricts a
"choice" between helping to finance date highways and forced consolidation in order to
"recapture’--i.e., appropriate--loca *764 ad vaorem taxes for date use. Moreover, this improper
reading of one provison affects others. Under article IX, section 1 of the Condtitution, the Legidature
can cregte counties, and it would follow from the Court's holding in this case that the Legidature could
afford a county the options of paving roads in a neighboring county or having its boundaries changed
under article X, section 2. The same proposition could be applied to municipa and other corporations
which the Legidature has the power to create. It is no answer that the Legidature may appear unlikely
to use this power; Senate Bill 7 once seemed unlikely. No principle prevents the expedient which the
Court employsto uphold Senate Bill 7 from being used in many other contexts.

The State recognized in Edgewood 11 that Love prohibits a redistribution of local tax revenues
among schoal didricts. That is why the State urged the Court to modify or overrule Love. Reteraing
the same argument now a third time, the State has findly achieved what Love and Edgewood Il denied
it in the plainest terms. The Court's conclusion that article V11, section 3 gives a school didrict no right
to ings that its tax revenues be spent to benefit its schools smply contradicts Love 's language that locd
tax revenues are impressed with a "trust in favor of the loca public schools ... within the protective
clams of both the state and federal Condtitutions’. 40 SW.2d & 26. Limiting its discussion to
digrictsrights, the Court smply ignores the limits on the authority of the Legidature and school
digtricts under article VI, section 3. Love specificaly holds that "the Legidature is without power" to
obligate school didtricts to educate nonresidents without just compensation. 1d. 40 SW.2d a 27. In
sum, school digtricts have both a right and a duty to devote loca tax revenues to loca schools, absent
just compensation. Legidative threats are not, in my view, "just compensation”.

The Court suggests that a modified view of Love is necessary if the Legidature is to fulfill its
responsibility to provide for an efficient school finance system. This was, of course, the same argument
the State made in Edgewood 11, which the Court rgected. The argument has no merit since, as| have
noted above, the State has a number of options open to it which do not violate article VI, section 3.



The Stae€'s difficulty in complying with sections 1 and 3 of aticle VII is due, not to a conundrum
crested by those provisons, but to the Legidature's intransigence in making systemic changes.

| would hold that sections 36.003(3) and (4) of the Education Code and the sections which
implement them, 88 36.091-.096 and 36.121-.123, violate article VI, section 3 of the Condtitution,
and that their operation should be enjoined. While this would change the operation of Senate Bill 7
dramaticaly--so far every school digtrict but one has chosen option (3) or (4) to avoid consolidation or
detachment of property--the basic structure could continue to operate.

The $280,000 cap and the five options for meeting it have a Sngle, transparent purpose: to
force statewide reditribution of loca ad vaorem taxes. Having chosen not to ater didtrict boundaries
and to continue to rely upon loca tax revenues for well over haf the cost of public education, the State
must find away of spreading those revenues around in order to achieve the efficiency required by article
VI, section 1 of the Conditution. The result, purely and smply, is a state ad valorem tax forbidden by
article VIII, section 1-e. The State itsdlf characterizes the effect of Senate Bill 7 on local tax revenues
as "recapture’, which, as JUSTICE ENOCH observes, post at 751-52, suggedts that the State
consdersloca revenues to be state revenues that have been lost.

In Edgewood 111, we stated the test for determining whether an ad vaorem tax is a state tax:

An ad vdorem tax is a sate tax when it is imposed directly by the State or when the State 0
completely controls the levy, assessment and disbursement of revenue, either directly or indirectly,
that the authority employed is without meaningful discretion. How far the State can go toward
encouraging a locd taxing authority to levy an ad vaorem tax before the tax becomes a date tax is
dfficult toddineate. *765 Clearly, if the State merely authorized a tax but left the decison
whether to levy it entirely up to loca authorities, to be gpproved by the voters if necessary, then the
tax would not be a gate tax. The local authority could fredly choose whether to levy the tax or not.
To the other extreme, if the State mandates the levy of a tax at a set rate and prescribes the
digtribution of the proceeds, the tax is a Sate tax, irrespective of whether the State acts in its own
behaf or through an intermediary. Between these two extremes lies a spectrum of other possibilities.
If the State required locad authorities to levy an ad vaorem tax but dlowed them discretion on setting
the rate and disburaing the proceeds, the State's conduct might not violate article VIII, section 1-e.
It is difficult, perhaps impossible, to define for every conceivable hypothetical precisdy where dong
this continuum such taxes become date taxes... Each case must necessarily turn on its own
particulars.

826 SW.2d at 502-503. Senae Bill 7 falsthistest.
Firg, Senate Bill 7 controls locd tax rates. While section 20.09(a) sets only a maximum rate of

$1.50 per $100 vauation (subject to very narrow exceptions in sections 20.09(c)-(d) and in article
2784g and certain related specid satutes in the Texas Education Code Auxiliary Laws, anteat 732, n.



15), schoal digtricts have no meaningful discretion as a practical matter to tax a any other rate. They
will move immediately to the maximum rate, either out of desire to maximize the funds they receive from
the State, or out of necessity to obtain funds essentid to ther present leve of operation. The ddlay of a
few years that some didricts will have in reaching the maximum rate, due to limits on annua increases
and the possibility of rollback eections, does not detract from the fact that Senate Bill 7 contemplates a
uniform tax rate and alows no other result.

Both the didrict court and al parties acknowledge that every school didrict in Texas will move
as quickly as possible to the maximum $1.50 rate because of the provisions of Senate Bill 7. The
Court's view of this is that while the statute "may encourage didricts to tax at the maximum alowable
rate, the State in no way requires them to do s0." Ante at 738. This view, and the Court's
characterization of adidrict's decison in these circumstances as "an exercise of discretion”, anteat 738,
blinks redity. The loca ad valorem tax rate in every school digtrict would hardly be more certain if the
Legidature smply prescribed it, as did Senate Bill 351, (FN4) which we reviewed in Edgewood I11.
Thisisafactua matter about which there is absolutely no disagreement in this case.

Second, Senate Bill 7 contrals the distribution of loca tax revenues in excess of those dlowed
under the $280,000 cap. Payments to the State are reallocated to other districts according to specified
formulae in order to help equdize school funds. The remitting didtrict has no voice in this reallocation.
The State's control of redigtributing local revenues is no different than it was under Senate Bill 351.

Under the test of Edgewood I11, Senate Bill 7 levies a date ad vaorem tax. A smpler test
yields the same result: it operates no differently and has no other effect than a state ad valorem tax.
Even the Court acknowledges that when the cost of a basic education approaches the revenue available
a the maximum $1.50 rate, as the evidence indicates it will within a very few years & mog, "the
conclusion that the Legidature had st a statewide ad vaorem tax would appear to be unavoidable’.
Anteat 738. | agree with the Court that this concluson is both imminent and inexorable. | disagree that
the condtitutiona defect in Senate Bill 7 should be tolerated while we await the inevitable,

In Edgewood 111, we observed: "The history of article V11, section 1-e thus establishes that its
framers and ratifiers specificaly intended to diminate the state ad vaorem tax as a source of funds for
public education.” 826 SW.2d a& 502. In my view, Senate Bill 7 *766 transgresses the language
and intent of the Condtitution.

*x * * % *x *

For these reasons, | would hold that the public school finance system violates article VII,
section 3 and article VI, section 1-e of the Texas Condtitution. Accordingly, | repectfully dissent.

SPECTOR, Jutice, dissenting.

This case is aout a court that has come full circle. Just Sx years ago, faced with gross
disparities in the school financing system, we unanimoudly decided that every school didtrict must have



amilar revenues for amilar tax effort. Today's cobbled-together opinion rgects that mandate, and
ingead sanctions dissimilar revenuesfor smilar tax effort. Thisholding is not based on any matters that
were tried in the digtrict court. Instead, it is based on the previoudy-reected premise that the Sate's
condtitutiona responghility is satisfied by providing most schoolchildren with the very leest, and the
favored few with the best money can buy. Because | bdieve this doctrine has no place in the field of
public education, nor in the jurisprudence of this sate, | dissent.

Until today, there was a clear, Smple test for determining whether the public school finance
system was "efficient,” asrequired by article VI, section 1 of the Texas Condtitution:

There must be a direct and close corrdation between a didtrict's tax effort and the educational
resources available to it; in other words, didricts must have subgtantialy equa access to smilar
revenues per pupil a smilar levels of tax effort.

Edgewood Indep. Sch. Dist. v. Kirby, 777 SW.2d 391, 397 (Tex.1989) ( 'Edgewood | ).
Applying this test in Edgewood I, we held that the school finance sysem was inefficient becauseit failed
to provide rich and poor digtricts with substantially-similar accessto revenues. 1d.

We ds0 noted in Edgewood | that the finance system was inefficient in the sense that it failed to
provide a "gererd diffusion of knowledge statewide.” Id. We made plain, however, thet this falure
was Smply another result of the disparity in access to revenue:

Children who live in poor didricts and children who live in rich didricts mugt be afforded a
subgtantialy equa opportunity to have access to educationd funds. Certainly, thismuch is required if
the state is to educate its populace efficiently and provide for ageneral diffusion of knowledge
statewide.

Id. (emphasis added).

We applied the same standard two years later, holding that the schoal finance system remained
inefficient because it Htill faled to provide a "direct and close corrdation between a didtrict's tax effort
and the educational resources available to it." Edgewood Indep. Sch. Dist. v. Kirby, 804 SW.2d
491, 496 (Tex.1991) ("Edgewood 11 ") (quoting Edgewood |, 777 SW.2d at 397). There is no
mention in Edgewood 11 of any requirement that the Legidature provide for a "generd diffuson of
knowledge'; our decison was based soldly on the continuing disparity in access to revenue between
rich districts and poor didtricts. Id.

The standard adopted in Edgewood I, and gpplied in Edgewood |1, does not require equa
gpending in every digrict. Rather, the slandard recognized the importance of locd control: some
digtricts might choose to tax and spend at higher levels than others. Thus, in both opinions, we noted
that a locd community could choose to supplement the financing of education. Edgewood 11 (on



rehearing), 804 SW.2d at 500; Edgewood I, 777 SW.2d at 398. We emphasized, however, that dl

digtricts must have the opportunity to provide such supplementation on asmilar basis. InEdgewood |,
we explained that a digtrict's ability to supplement must not depend on its property wedth; instead, "any
locd enrichment must derive soldy from locd tax effort. " 777 SW.2d a 398 (emphasis added).

(FN1) Smilarly, in Edgewood I, 804 *767 SW.2d at 500, To view preceding link please click here
we emphasized that loca supplementation is permissible only "so long as efficiency is maintained™-in
other words, s0 long as rich and poor digtricts il have subgtantidly-smilar access to revenues. At no
point have we ever indicated that the basic mandate of Edgewood I--smilar yidd for smilar effort--only
appliesto a particular range of tax rates.

In accordance with our prior opinions, the trid of this case focused solely on the issue of
whether Senate Bill 7 provides dl didricts with substantialy-smilar access to revenue at Smilar tax
rates. The property-wedthy digtricts tried to shift the focus away from this sandard; but the didtrict
court was deadfad, caling the issue "very smple':

THE COURT: ... Thisis the equity test of Edgewood |, does the bill meet it or not mest it.
We're not going to back up and retry al these issues that you lost on and that the Supreme Court has
written on.

So | am not going to let us back up. If you have anything on what we're here on today which is
substantidly the same revenue for subgtantidly the same tax effort, then you need to ask that.

All you did, Mr. Olson, was articulate the whole theory of the firgt trid which was that there is
some basic foundation that everybody is entitled to and over that it's enrichment, and we don't have to
worry about it--

MR. OLSON: Y our honor--

THE COURT: --and we've already crossed that bridge.

That is not wheat thistrid isabout. Thistrid is about substantidly equa revenue for substantidly
equd tax effort. That's what we're trying to figure out.

The State shared the digtrict court's view of "efficiency.” The State's lead expert, who provided
the bulk of the State's evidence, tetified that he understood this Court's opinions to require very Smilar
yidds for equa tax effort across dl wedth levels.

Nether the digtrict court nor the parties could have foreseen that this Court would abruptly
change the ground rules for determining "efficency.” An examination of the majority's opinion shows
how dramaticaly those rules have changed.



The lagt time this case was before this Court, one justice authored an opinion criticizing the
Edgewood | standard. Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch.
Dist., 826 S.W.2d 489, 524 (Tex.1992) (Edgewood I11) (Cornyn, J., concurring and dissenting). The
opinion urged this Court to decide "the subgtantive level of education our congtitution requires’; and it
repeatedly referred to this level as "a minimaly adequate education.” 1d. at 526-27. The opinion was
especidly criticd of our unanimous holding in Edgewood | that "[t]he amount of money spent on a
Sudent's education has a red and meaningful impact on the educational opportunity offered to that
student.” 1d. at 529-31 (quoting Edgewood I, 777 SW.2d at 393).

The position taken in this one-jugtice opinion, which advocated a sandard very different from
the one set out in Edgewood |, has now been adopted by a mgjority of this Court. According to the
mgority, the conditution requires the Legidature to provide a minimaly-adequate education, which the
mgority describes as a "generd diffuson of knowledge" The mgority concludes that Senate Bill 7
meets this requirement:

In Senate Bill 7, the Legidature equates the provison of a "generd diffusion of knowledge' with the
provison of an accredited education. By ingtituting the accountability regime set forth in Chapter 35,
the Legidature has, we conclude, met its congtitutional doligation to provide suitably for a generd
diffuson of knowledge.

917 SW.2d a 730. The mgority then recasts our Edgewood | slandard as applying only to
the provison of this minimaly-adequate education:

The State's duty to provide digtricts with substantialy equal accessto revenue applies *768
only to the provison of funding necessary for agenerd diffusion of knowledge.

917 SW.2d at 731 (emphasisin origind). (FN2) Because the present finance system enables
every digtrict to meet accreditation requirements, the mgjority necessarily concludes that Senate Bill 7 is
efficient.

All of this will come as a surprise to the litigants The "generd diffuson of knowledge'
requirement has never been a part of this case. Because the digtrict court was applying the origina
Edgewood | standard, it severed out what it caled "adequacy issues" including the issue of "whether
the legidature approprictes sufficient funds for didricts to provide a conditutiondly, minimaly
acceptable education.” Thus, thereisvirtualy no evidence on thisissue in the record.

The little evidence that did come in indicates that Senate Bill 7's accreditation requirements do
not even satiy any previoudy-articulated concept of a "minimaly acceptable education.” The author
of today's opinion has previoudy congrued the condtitution to require "an essentid level of learning by
which each child in Texas is enabled to live a full and productive life in an increasingly complex world.”
Edgewood 111, 826 SW.2d at 525-26 (Cornyn, J., concurring and dissenting). At the trid of the



present case, the Texas Commissoner of Education testified, in regard to Senate Bill 7, that "our
present accreditation criteria at the acceptable levd ... does not match up with what the red world
regquirements are.”

But the mgority shows no interest in any evidence on thisissue. Nor isit concerned about input
from the parties. in dl of the voluminous briefing before this Court, no party makes any argument based
on a"generd diffuson of knowledge" requirement. On its own initiative, the mgority Smply ssizes upon
these four words, equates them with accreditation requirements;, and decides that our congtitution
requires no more,

The conseguence of this holding is obvious. Accreditation requirements may be so lax that any
school didrict in the state, no matter how underfunded and lacking in facilities, will meet those
requirements. The poorest digtricts will have no practical means of improvement, because the State is
now excused from providing any funding above the bare minimd level. Wedthier didricts, meanwhile,
will have access to enormous revenues with even the dightest margind tax effort.

The mgority's only defense againgt this problem places the Court in an inherently untenable role.
The mgority asserts that "the State's provison of a generd diffusion of knowledge must reflect changing
times, needs, and public expectations.” 917 SW.2d a 732 n. 14. Evidently this Court isto continudly
reassess the state's accreditation requirements to determine whether they are satisfactory. The Court is
to make this critical determination based on its own collective wisdom, without regard to any evidence
or briefing. Even the expert opinion of the Commissioner of Education will be dismissed asirrdevant.

Until recent years, the enormous complexity of the school system was thought to make
efficiency a politicd question not suitable for judicid review. See Kirby v. Edgewood Indep. Sch.
Dist., 761 SW.2d 859, 867 (Tex.App.--Austin 1988) (reversed by Edgewood | ).  Under
Edgewood I, though, this Court was able to assess the efficiency of the school finance system by
reference to a clear dandard: similar access to Smilar revenues a smilar levels of tax effort. The
amplicity of this sandard is what made the enforcement of article V11, section 1 justiciable.

Today's departure from the strict Edgewood | standard will mire the judiciary in deciding purely
politicd questions. Even if we could spesk coherently on such issues, addressng them at dl is
incong stent with the proper role of thejudiciary.

Senate Bill 7, as congtrued by the mgority, plainly violates the standard set out in Edgewood .
Under the mgority's writing, Senate Bill 7 places no meaningful cap on tax *769 rates. Thus, by
authority of a specid law adopted in 1953, (FN3) didtricts containing 37 percent of the weighted
students in the state may presently impose operations and maintenance taxes of up to $2.00.
Additiondly, the Legidature is now free to remove the present $1.50 cap on other digtricts, s0 any
digrict in the state will be able to tax at whatever leve it chooses.



Given this reading, Senate Bill 7 does not provide didricts with substantialy-equal access to
amilar revenues per pupil a smilar levels of tax effort. Because the Sate provides no funds at ratesin
excess of $1.50, every additiond penny of tax effort above that levedl generates 28 times more in the
wedthies digricts than it does in the poorest. Thus, at a $2.00 tax rate, the richest didtricts will enjoy
$6,146 per weighted student, while the poorest can only generate $3,608 per weighted student.

The mgority defends Senate Bill 7 by asserting that didtricts in the three lowest wedlth groups
will be able to provide a "generd diffusion of knowledge' with a $1.31 tax rate, while didricts in the
three highest wedlth groups must tax at approximately $1.22. 917 SW.2d at 731 & n. 12. These
figures are skewed in two important respects. First, even accepting al of the mgority's assumptions,
the wedthiest group of didtricts will actualy be able to meet accreditation requirements a a rate of
$1.12. (FN4) Thus, the mgority is tolerating a 19-cent difference--rather than a 9-cent difference--in
the tax rates that rich and poor digtricts must levy to meet accreditation requirements.

Second, though the mgjority does not say so, its yield figures are based on the assumption that
digricts will dill be mantaining their 1993 tax rates in 1996-97. The record shows that this assumption
is groundless. In the five years before trid, digtricts raised their tax rates by an average of about 12
cents per year; and all parties agreed that districts would continue to raise their rates to at least $1.50.
The average tax rate in 1992-93 was dready $1.29. Thus, we may safely assume that many districts
are presently on the edge of the "equdized system,” if not outsde it, so the disparity in yidd is
undoubtedly far greater than the mgority suggests.

The inescgpable truth is that poor digtricts will now be much worse off than rich didtricts, even if
tax rates do not go far beyond $1.50. At full implementation of Senate Bill 7, a $1.50 tax rate in the
richest school didricts will generate $4,421 per weighted student.  That level of revenue is smply
beyond the reach of the poorest school districts; even if they were to tax at arate of $3.00, they could
only generate $4,317 per weighted student.

The unfarness of this system is exacerbated by Senate Bill 7's fallure to include any provisons
for facilities. With operations and maintenance taxes approaching $1.50 areedy, there is little room left
in Tier 2 for meeting facilities needs. Thisis not a sgnificant problem for the wedthiest didtricts, since
they are able to generate significant additiona funds from their own tax bases by levying debt taxes.
Poor didricts, however, are able to generate only a small fraction of those amounts. Poor digtricts are
thus forced to choose between funding current operations and funding capital expenditures.

The record demonstrates that this problem is as pervasve now as it was a the time of
Edgewood |.  Expert testimony established that $3 billion was needed to upgrade facilities to meet
minimum standards, and that the poorer digtricts were in greeter disarray than others. A 1992 Texas
Education Agency study introduced at trid confirms this gppraisd; it concludes that poor digtricts have
older buildings, and have proportionately *770. more space in portable buildings. (FN5) The report
detalls the extent of the more pressing needs. for example, 281 high schools have no rooms designed to
be science labs;, (FN6) 694 campuses have no gymnasiums, and an additiond 3,139 have insufficient
gym space to meet their needs, 482 campuses have no libraries, and an additional 4,041 campuses



have insufficient library space to meet their needs.  Children, teachers, and parents in these didtricts
might wel have difficulty accepting the view that "there is no direct corrdaion between money and
educationd achievement." Edgewood 111, 826 SW.2d a 530 (Cornyn, J., concurring and dissenting).

Given this $3 hillion need, poorer digtricts will not be able to carry the necessary debt service
within a $1.50 tax rate. As of 1992-93, the poorest didtricts in the state aready had debt tax rates
averaging 33 cents. Testimony &t trid established that a poor district would have to double or triple its
rate to 66 or 99 cents to have the same level of funding for facilities as didricts from average wedth on

up.

Severd experts testified that meeting facilities needs would impair the ability of poorer digtricts
to provide for current operations. The didtrict court accordingly found that a poor didtrict that diverts
Tier 2 funds from operations to facilities might be unable to meet accreditation requirements.  Thus,
under ether the Edgewood | standard or the standard adopted today, this Court has the condtitutional
responsihility to leave the present injunction in place.

*x * * % % *

Like another court did twenty-two years ago, the mgority today leaves this Sate with only the
hope that the Legidature will voluntarily choose to provide dl children with Smilar educationd
opportunity. Unfortunately,

in the meantime, countless children unjudtifiably recaeive inferior educations that 'may affect ther
hearts and minds in away unlikely ever to be undone!

San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 71-72, 93 S.Ct. 1278, 1316, 36
L.Ed.2d 16 (1973) (Marshdl, J., dissenting) (quoting Brown v. Board of Education, 347 U.S. 483,
494, 74 S.Ct. 686, 691, 98 L.Ed. 873 (1954)).

(FN1.) Notwithstanding our other differences, eight justices agree that, under this record, the
Legidature has satisfied its duty to provide an efficient system of public schools under art. VII, § 1 of
the Texas Condtitution.

(FN2.) Act of May 28, 1993, 73rd Leg., R.S,, ch. 347, 1993 Tex.Gen.Laws 1479.

(FN3.) These groups are. (1) Edgewood Independent School Didrict et a., Plantiffs, and (2)
Alvarado Independent School Didtrict et d., Plaintiff-Intervenors.

(FN4.) These groups are: (1) Carrollton-Farmers Branch Independent School Didtrict et d.,
Pantiff-Intervenors, (2) Coppell Independent School Didtrict et d., Plaintiff-Intervenors, (3) Sterling
City Independent School Digtrict and Crockett County Consolidated Common School Didtrict,
Pantff-Intervenors, (4) Stafford Municipd School Didrict ad the City of Stafford,
Fantiff- Intervenors, and (5) Humble Independent School Didtrict et d., Flaintiff-Intervenors.



The Humble Independent School Didrict group conssts of 263 didricts with a variety of
demographic compositions. The Humble group asserts that it is more properly classified with the
property-poor districts because two-thirds of its members are of below-average wedth. For the
purpose of ord argument in this Court, the group was digned with the property-poor school
didricts, but for purposes of this opinion, it is classfied with the property-rich digtricts because its
arguments focus primarily on the revenue system rather than on efficiency.

(FN5.) See also TEX.EDUC.CODE § 16.002(b) ("The second tier provides a guaranteed yield
system of financing to provide al schoal didricts with substantially equal access to funds to provide
an enriched program and additiond funds for facilities™).

(FN6.) The Tier 2 dlotment is based on a didtrict's weighted students in average daily atendance
(WADA). Based on the evidence a trid, a digtrict's WADA roughly equals 1.3 times its average daily
attendance.

(FN7.) The gods of public education are:

GOAL A: All gudents shdl have access to an education of high quaity that will prepare them to
participate fully now and in the future in the socid, economic, and educationa opportunities available
in Texas.

GOAL B: The achievement gap between educationdly disadvantaged students and other populations
will be dosed. Through enhanced dropout prevention efforts, the graduation rate will be raised to 95
percent of students who enter the seventh grade.

GOAL C. The dae shdl demondrate exemplary peformance in comparison to nationa and
internationa standards for student performance.

GOAL D: A well-baanced and appropriate curriculum will be provided to al students.

GOAL E: Qudified and effective personnd will be attracted and retained. Adequate and competitive
compensation commensurate with responghilities will be ensured. Quadlified &ff in criticd shortage
areas will be recruited, trained, and retained.

GOAL F. The organization and management of dl levels of the education system will be productive,
efficient, and accountable.

GOAL G: Ingruction and administration will be improved through research that identifies creative and
effective methods. Demondration programs will be developed and locd initiatives encouraged for new
ingructiond arrangements and management techniques. Technology will be used to increase the equity,
efficiency, and effectiveness of dudent learning, indructiond management, staff development, and
adminigration.



TEX.EDUC.CODE § 35.001.

*770_ (FN8) In Senate Bill 7, the Legidature fulfills its mandate to provide a generd diffuson of
knowledge by establishing a regime administered by the State Board of Education. The Condtitution
does not require, however, that the State Board of Education or any state agency fulfill thisduty. As
long as the Legidature establishes a auitable regime that provides for a generd diffuson of
knowledge, the Legidaure may decide whether the regime should be administered by a date
agency, by the digricts themselves, or by any other means.

Thisis not to say that the Legidature may define what condtitutes a generd diffuson of knowledge so
low asto avoid its obligation to make suitable provision imposed by article VII, section 1. While the
Legidature certainly has broad discretion to make the myriad policy decisions concerning educetion,
that discretion is not without bounds. See 917 SW.2d at 732 & n. 14, infra.

(FN9.) Under the system established by the Legidature in Senate Bill 7, this means that each ditrict
must have substantialy equa access to the funds necessary to provide an accredited education.

(FN10.) Based on the evidence at trid, the district court found that meeting accreditation standards,
which is the legidaively defined levd of efficiency that achieves a generd diffuson of knowledge,
requires about $3,500 per weighted student. After adjustments, the Tier 1 dlotment provides, on
average, only $2,537 per weighted student. Tier 2, however, enables adistrict to add up to $1,315.20
to this amount ($20.55 per cent of tax times 64 cents). Thus, the district court found that every district
can provide an accredited education with funding provided by Tiers 1 and 2.

Obvioudy, future legd chdlenges may be brought if a generd diffusion of knowledge can no longer
be provided within the equalized system because of changed legd or factua circumstances.

(FN11.) The Available School Fund is ill distributed on a per-capita basis and contributes about
$300 per sudent annualy. See Edgewood 111, 826 SW.2d at 494 n. 5; Edgewood 11, 804
S.W.2d at 495 n. 10.

(FN12.) After Senate Bill 7 is fully implemented, digtricts with the poorest 15% of students will have an
average yidd per cent of tax effort of $26.74, whereas digtricts with the richest 15% of students will

have an average yidd per cent of tax effort of $28.74. It follows, then, that to provide a generd

diffuson of knowledge, see supra n. 10, the three lowest wedth groups must tax a a rate of
approximately $1.31 ($3500 divided by $26.74) and the three highest wealth groups must tax at arate
of approximately $1.22 ($3500 divided by $28.74).

(FN13.) Before issuing bonds for new debt, a district must demondrate to the attorney general a
projected ability to pay off the bonds, and all other bonds except those exempt under subsection (c),
from a rate of no more than $0.50 per $100 and a total tax rate of no more than $1.50. Once the



bonds are approved, the district may exceed a $1.50 rate to the extent necessary to pay off the bonds
without reducing maintenance and operations expenditures.

(FN14.) This is smply another way of saying that the State's provison for a generd diffuson of
knowledge must reflect changing times, needs, and public expectations. See supran. 8.

(FN15.) These laws are: art. 2784g-1; art. 2784e-2; art. 2784e-5; art. 2784e-6; art. 2784e-7,
art. 2784e-11; art. 2784e-13; art. 2784e-17; art. 2784g; Chapter 304, Acts of the 63rd Legidature
(1973); and Chapter 541, Acts of the 64th Legidature (1975).

(FN16.) The Alvarado group of property-poor districts has attached to its brief a copy of a didtrict
court judgment holding that § 20.09 does not limit a school district's taxing authority under art. 2784g.
Ex parte Soring Branch 1.SD., No. 94-011325 (Dist.Ct. of Harris County, 129th Judicid Did. of
Texas, April 4, 1994).

(FN17.) Seeinfra Part VII.

(FN18.) See supran. 10.

(FN19.) Federd funds continue to provide ardatively smal portion of the total funds spent; thus, they
are not consdered in the discussion of the date-local shares. See Edgewood 111, 826 SW.2d at 494
n. 4.

*770_ (FN20.) Among other claims, the digtrict court severed the following issues:
a whether the legidature gppropriates sufficient funds to pay amgority of the cost of education;

b. whether the legidature pays for state mandated costsin each school didtrict; and

c. whether the legidature appropriates sufficient funds for digtricts to provide a conditutionaly, minimaly
acceptable education.

The parties have not challenged this severance, and we express no opinion on the propriety of the
digtrict court's severance. However, further proceedings, if any, should be conducted in accordance
with this opinion.

(FN21.) For example, if a property-rich district were to consolidate with a property-poor district
(option 1), or detach some of its property (option 2), it would be free of such redtrictions on the
disbursement of revenue.

(FN22.) Section 52, unlike other related provisons, does not expressly refer to municipal
corporations. Cf. art. ll1, 8 50 (prohibiting loans to a "corporation, whether municipa or other,” and
grants to "municipa or other corporations'), 51 (referring to "municipa or other corporations'). For



that reason, the argument has been made that 8 52 should not be read to apply to the granting of public
funds from one municipa corporation to another. See 1 GEORGE D. BRADEN ET AL., THE
CONSTITUTION OF THE STATE OF TEXAS: AN ANNOTATED AND COMPARATIVE
ANALY SIS 257 (1977). Becausewe hold that § 52 isinapplicable for other reasons, we do not reach
thisissue today.

(FN23.) Section 36.006 provides:

(8 The commissioner of education may adopt rules necessary for the implementation of this chapter.
The rules may provide for the commissoner b make necessary adjustments to the provisons of
Chapter 16, including providing for the commissoner, with the gpprovd of the foundation school
fund budget committee, to make an adjustment in the funding eement established by Section 16.302,
a the earliest date practicable, to the amount the commissioner believes, taking into consideration
options exercised by school didricts under this chapter and estimates of student enrollments, will
match gppropriation levels.

(b) As necessary for the effective and efficient adminidration of this chapter, the commissoner of
education may modify effective dates and time periods for actions described by this chapter.

(FN24.) We note, however, that any rules promulgated "must be consstent with the Congtitution and
Statutes of this State." Gerst v. Oak Cliff Sav. & Loan Ass'n, 432 SW.2d 702, 706 (Tex.1968).

(FN25.) The Carrollton-Farmers Branch gppdlants dso note that Senate Bill 7 diminaes the
longstanding requirement that voluntarily-consolidating districts be contiguous. See S.B. 7, 73rd Leg.,
R.S,, ch. 347, § 8.26, 1993 Tex.Gen.Laws 1479, 1552 (amending TEX.EDUC.CODE § 19.051(a));
see also TEX.EDUC.CODE § 36.032 (consolidated didtrict is governed by applicable provisons of
the Education Code governing consolidation, "other than a provision requiring consolidating digtricts to
be contiguous’). The gppellants do not make any independent complaint regarding the condtitutionaity
of this change.

(FN26.) The criteriafor annexation give firg priority to digtricts in the same county, and second priority
to didricts served by the same Regiond Service Center. See TEX.EDUC.CODE § 36.206(d).
Testimony at trid indicated, however, that property could be annexed to digtricts as much as 500 miles

away.

(FN27.) Section 36.252(a) ingructs the Commissioner to give priority to school didricts in the
following order:

(2) firdt, to the contiguous didtrict that has the lowest wedlth per student and is located in the same
county;

(2) second, to the didtrict that has the lowest wedlth per student and islocated in the same county;



(3) third, to a contiguous digtrict with a property wedth beow the equdized wedth leve that has
requested the commissioner that it be consdered in a consolidation plan;

(4) fourth, to include as few didricts as possble that fal below the equaized wedth leve within the
consolidation order that have not requested the commissioner to be included;

(5) fifth, to the didrict that has the lowest wedth per student and is located in the same regiond
education service center area; and

(6) sixth, to adidrict that has atax rate Smilar to that of the digtrict that has a property wedth greater
than the equaized wedth levd.

*770_ (FN28.) The record reflects, in fact, that at the time of trid al of the digtricts above the $280,000
level had successfully exercised some combination of these options, so the provisons chalenged
here have not yet been invoked againgt any school digtrict.

(FN29.) Thefull text of article V111, section 11 isasfollows:

All property, whether owned by persons or corporations shal be assessed for taxation, and the
taxes pad in the county where Situated, but the Legidature may, by a two-thirds vote, authorize the
payment of taxes of non-residents of counties to be made at the office of the Comptroller of Public
Accounts. And dl lands and other property not rendered for taxation by the owner thereof shdl be
asessed at itsfair value by the proper officer.

(FN30.) The Carrollton-Farmers Branch gppellants aso bring a relaed chadlenge againg Senate Bill
7's provisons for tax base consolidation (option 5). Under those provisions, the consolidated taxing
digrict is governed by the boards of the component school digtricts acting jointly, and any action
taken by the joint board must receive a favorable vote of a mgority of each didrict's board of
truseess.  TEX.EDUC.CODE 8§ 36.156. The appdlants assart, without explanation, that this
system has a digparate impact on minorities because it limits participation and conditutes unfair
representation.  The appdlants offer no authority for this argument; nor do they explain whose
participation would be limited, or who would be unfairly represented. In the absence of any relevant
argument or authorities, thisissue is not adequately presented for review.

(FN31.) This section provides that only the following property may be detached and annexed:
(1) aminerd property;

(2) red property used in the operation of a public utility, including a pipeine, pipdine gathering system,
or railroad or other rail system; and

(3) red property used primarily for industrial or other commercia purposes, other than property used
primarily for agricultural or for resdentia purposes.



TEX.EDUC.CODE § 36.203(a).
(FN32.) In particular, the appdlants rely on the following passages.

The Legidature shdl not, except as otherwise provided in this Congtitution, pass any loca or specia
law, authorizing:

The cregtion, extenson or impairing of liens,

Regulating the affairs of counties, cities, towns, wards or school didtricts;

Regulating the management of public schools, the building or repairing of school houses, and the raisng
of money for such purposes,

And in dl other cases where a generd law can be made applicable, no locd or specid law shdl be
enacted....

TEX. CONST. art. I1l, § 56.
(FN33.) See supran. 12.

(FN34.) The report itsdlf cautions, however, that "to attempt to use [its] data for anything other than a
generd analysis would be inappropriate and could be mideading.”

(FN35.) This excess revenue is produced because the property-poor digtricts continue to levy a debt

sarvice tax that is based on their property wedth without consderation of revenue from date
equaization. The average debt service tax rate of $0.33 in the lowest wedth digtricts produced
goproximately five times the amount of revenue necessary to service the debt.

(FN36.) This conclusion is supported by our observation that the property-poor districts tota tax rates

a the time of trid were, for the most part, well beneath the maximum alowable rate. Indeed, as the
State notes, 96.5% of dl funds used for the repayment of congtruction bonds are within the $1.50
effective tax rate.

(FN37.) We acknowledge the Legidature's recent efforts to this end. See REPORT OF THE
SENATE INTERIM COMMITTEE ON SCHOOL FACILITIES (1994). By vacating the district
court's injunction, we do not imply that the system financing fadilities is now and will continue to be
conditutiondly efficient. The didricts must have substantiadly equa access to the funding for a generd



diffuson of knowledge for both operations and facilities needs. If the Legidature abdicates its duty with
respect to either of these needs, we will have no choice but to hold that the school finance system is
unconditutiond in its entirety. Any such future determination would not, however, afect the digtricts
authority to levy the taxes necessary to retire previoudy issued bonds, but would, instead, require the
Legidature to cure the system's uncongtitutionality in away that is consstent with the contract clauses of
the U.S. and Texas Condtitutions. See U.S. CONST. art. |, 8 10; TEX. CONST. art. I, § 16.

*770_ (FN38.) Thefull text of 8 4.15 isasfollows:

(@ On August 31, 1993, each county education digtrict shal transfer its funds to its component
school didricts in the manner provided by rule of the commissoner of education, except any
pendties paid to a county education digtrict in 1993 shdl be alocated to the schoal didtrict thet isthe
Situs of the property that incurred the pendties.

(b) On September 1, 1993, any assets of a county education district other than funds are transferred to
its component school didricts in the manner and amounts provided by rule of the commissoner of
educstion.

(©) On September 1, 1993, the contracts and other liabilities of a county education digtrict are
transferred to its component school didricts in the manner and amounts, including joint obligations,
provided by rule of the commissioner of education.

(d) The records of the board of a county education district shal be maintained as provided by rule of
the commissioner of education.

(€) The component school digtricts of a county education digtrict abolished by this Act may collect and
use or distribute taxes imposed by a county educeation digtrict that are delinquent in the manner provided
by rule of the commissioner of educeation.

SB. 7,73rd Leg., R.S,, ch. 347, § 4.15, 1993 Tex.Gen.Laws 1479, 1526.

(FN39.) The State argues that this issue is not properly before the Court because a direct apped is
alowed only from an order granting or denying an injunction "on the ground of the condtitutiondity of
adatute of thisstate” TEX.GOV'T CODE § 22.001(c). The State does not dispute, however,
that this Court has direct apped jurisdiction over Somerset's related argument, discussed infra, that
section 4.15 is an uncondtitutiona delegation of authority. When this Court has appellate jurisdiction
of any issue, it acquires "extended jurisdiction” of dl other questions of law properly preserved and
presented. City of Corpus Christi v. Public Util. Comm'n, 572 SW.2d 290, 294 (Tex.1978).
Accordingly, we hold that al of the Somerset ditricts arguments are properly before the Court.

(FN40.) The digtrict court's judgment indicates that court's willingness to consider additiona chalenges
in the event that any of the following occur:



1. SB. 7 isrepeded without a substitution that produces substantia equity;
2. SB. 7 isamended in amanner that sgnificantly reduces equity;
3. SB. 7 isnot sufficiently funded in future bienniums to produce subgtantid equity;

4. The $1.50 tax cap on the locd M & O rae in SB. 7 is aandoned or raised without a
corresponding increase in the guaranteed equaized yield.

We nonetheless congder the didtrict court's judgment to be afina judgment, and to the extent that any
future trids on these issues are not atogether foreclosed, we trust such proceedings will be conducted in
accordance with our judgment and opinion today.

(FN1.) I believe a credible argument can be made that the determination of what is an efficient, suitable
educationd system is a palitical question that this Court is ill-equipped to answer. See Kirby v.
Edgewood Indep. Sch. Dist., 761 SW.2d 859, 867 (Tex.App.--Austin 1988),rev'd, 777 SW.2d
391 (Tex.1989). That argument, however, was unanimoudy rgected by this Court. Edgewood
Indep. Sch. Dist. v. Kirby, 777 S\W.2d 391 (Tex.1989) (Edgewood | ). Therefore, we continue
totry.

(FN2.) Also, I concur in the Court's dispogition of the claims of the Gutierrez plaintiffs and Somerset
digricts. Accordingly, | join in Parts VI and VII of the Court's opinion and in those portions of the
Court's judgment.

(FN3.) The Condtitution of 1876 was adopted in response to the Radical Reconstruction period in
Texas. Radica Recondruction after the Civil War brought Texas a militaristic school system with the
State exerciang absolute authority over the training of Texas children. Edgewood Indep. Sch. Dist. v.
Kirby, 777 SW.2d 391, 394 (Tex.1989) (Edgewood 1). The Congitution of 1869 continued to
place the burden on the State to provide for the support and maintenance of a system of "public free
schools”  TEX. CONST. of 1869, art. IX, 8 1, reprinted in TEX. CONST. app. a 612. This
sysem was funded by the permanent school fund, poll taxes, generd taxes, and locd taxes.
STEWART & CLARK, supra, a 104; Stern, supra, a 983 (1991). The system proved to be
expendve and financidly ruinousfor the State. Stern, supra, at 983.

*770_ (FN4.) However, article XI, section 10 of the Constitution did permit incorporated cities to levy
local taxes to supplement state funds provided for public education. Davis, 57 Tex. at 234.

(FN5.) Article VI, section 3 provides in pertinent part:

[T]he Legidature may dso provide for the formation of school didtrict [Sic] by generd laws, and all
such school digtricts may embrace parts of two or more counties, and the Legidature shdl be
authorized to pass laws for the assessment and collection of taxes in al said digtricts and for the
management and control of the public school or schools of such didtricts, ... and the Legidature may



authorize an additional ad valorem tax to be levied and collected within al school digtricts
heretofore formed or hereafter formed, for the further maintenance of public free schools, and for
the erection and equipment of school buildings therain....

TEX. CONST. art. VII, 8 3 (emphass added). With the 1883 amendment, article VII, section 3
provided for a state property tax to maintain and support public schools, hence the reference in that
provison to an "additiond” locd property tax. The dtate property tax ultimately was abolished by
congtitutional amendment in 1968. TEX. CONST. art. VIII, § 1-e.

(FN6.) By 1915, disparitiesin loca tax resources had grown such that the Legidature made a specid
gopropriation of equdization ad for rurd school didtricts that were dready taxing a the maximum
legd rate. Act of May 26, 1915, 34th Leg., 1t C.S,, ch. 10, 1915 Tex.Gen.Laws 22. Noting the
disparities in locd taxable wedth, the Court rgected chalenges to this rurd equdization ad in
Mumme v. Marrs, 120 Tex. 383, 40 SW.2d 31, 36 (1931), finding authority for such aid in article
VII, section 1. The digparities have continued to this day resulting in five legd chdlenges to the
State's financing system, including the present chalenge, in the lagt twenty-two years. See San
Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d 16 (1973);
Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist., 826 S.W.2d 489
(Tex.1992) (Edgewood I11); Edgewood Indep. Sch. Dist. v. Kirby, 804 SW.2d 491 (Tex.1991)
(Edgewood 11 ); Edgewood I, 777 S.W.2d 391.

(FN7.) For the 1993-94 schoal year, the Commissioner of Education recommended and sought from
the Legidature an gppropriation of $8.683 hillion. TEX.EDUC.AGENCY, Requests for Legidaive
Appropriations for Fisca Years 1994 AND 1995, at 3 (1992). The Legidature declined to fully fund
Senate Bill 7 appropriating only $7.2 billion. Act of May 27, 1993, SB. 5, art. lll, 73rd Leg., R.S,,
ch. 1051, 1993 Tex.Gen.Laws 4518, 4988.

(FN8.) For the 1993-94 school year, 294 didtricts, representing 1,652,643 students or 38% of al
students in the State, will pay 50% or more of the costs of the Tier 1 basic education program. Over
100 schoal digtricts will pay virtualy 100% of the cost of the basic education in their own digtricts and,
in addition, put into the sysem $400 million to $600 million to pay for educating students in other
digtricts throughout the State.

(FN9.) The Court confuses Tier 1 and Tier 2 and concludes that Senate Bill 7 is adequate because
digtricts can combine their Tier 1 and Tier 2 funds to provide the basic program of education that meets
accreditation and other legal standards. Tier 1 and Tier 2 have very distinct statutory purposes. The
fact that the Court and State give no meaningful distinction to Tier 1 and Tier 2 smply illustrates the
unsuitability of Senate Bill 7.

(FN10.) The Court, the trid court below, and the State al refer to the provisons of Chapter 36 as
"recagpture” Thisisincorrect. Recapture presupposes that whatever is captured once belonged to or
was owned by the person or entity that has re captured the item. The use of the term "recapture’
continues the false pretense that the $400 million to $600 million in loca property tax revenues brought



into the system from the wedlthiest didtricts condtitute state funds. A more honest designation for these
fundsis"captured” local tax revenues.

The Court additiondly fals into a far more dangerous trgp. The Court approves the capture
provisons of Senate Bill 7 by concluding that the $280,000 cep permits the State to utilize the
"excess resources in the wedlthiest districts” 917 SW.2d at 735-37. Excess of what? The
property within a district has whatever vaue it has by virtue of market forces. The notion that the
State may determine that an individua or entity has some level of wedth that is "excess' and that
must be didributed to others is certainly new to Texas law and is contrary to the fundamenta
principles of private property upon which this Country was founded.

*770_ (FN11.) In 1983-84, a the beginning of the Edgewood saga, the average locd tax rate in the
State was $.61. TEXAS RESEARCH LEAGUE, BENCH MARKS 1993-94 SCHOOL
DISTRICT BUDGETS 22 (1994). By 1988-89, locd didtricts throughout the State averaged a tax
rate of $.88 per hundred vauation. Id. By 1992-93, the average locd tax rate jumped to $1.38 per
hundred vauation, an increase of 57% over the 1988-89 rate. 1d. To achieve fiscd neutrdity,
Senate Bill 7 requires al digtricts to be taxing at $1.50 by 1996-97.

(FN12.) This money is captured from 104 of the State's 1042 school digtricts representing only 6% of
the total students. These didtricts pay not only 100% of the costs of educating students in their digtricts,
but bear the full responghility of equalizing funding to the remaining 938 school digtricts.

(FN13)) | join JUSTICE HECHT'S view, 917 SW.2d a 764, "that §§ 36.003(3) and (4) of the
Education Code and the code sections which implement them, 88 36.091-.096, and 36.121-.123,
violate article V11, section 3 of the Texas Cordtitution.” | smply do not reach this issue because Senate
Bill 7, at the threshold, does not pass condtitutional muster.  Additiondly, | could not join JUSTICE
HECHT'S suggested injunction, a 764, as it would be too narrow a remedy to address my more
sgnificant concerns.

(FN14.) As the Court notes, Senate Bill 7 raised the guaranteed yield maximum tax rate from $1.27
under Senate Bill 351 to $1.50, but reduced the amount guaranteed from $22.50 to $20.50. Because
of the reduction in the amount guaranteed per penny of tax effort, districts naturaly will be forced to tax
a the $1.50 rate to maintain their guaranteed yield funding.

(FN15.) The Court misconstrues the ban on state ad valorem taxes in aticle VIII, section l-e as
prohibiting only a"satewide" ad vaorem tax where the State imposes on didtricts some uniform tax a a
uniformtax rate. Thisisincorrect. There may be variaionsin therae. What is determinative isthat the
State mandates the local tax and uses the revenues thus generated for state purposes.

(FN16.) In fact, a district would have to have a wedth level per student of $260,740 to be able to
raise the $2,300 basic dlotment by levying the Tier 1 tax of $.86. Only 120 of the State's 1042 districts
have that wealth level or higher. Moreover, a district would need a wedth level of $348,837 to raise
$3,000 & aTier 1 tax rate. Only 75 didtricts have that wedlth level or higher.



(FN17.) While | agree generaly with the Court's gpproach to efficiency, | think it important to note that

the gandard of efficiency first enunciated in Edgewood | is based upon a false premise. In defining
efficiency solely as equa access to smilar revenues for smilar levels of tax effort, Edgewood I, 777
Sw.zd a 397, the Court presumed that the property in high wedth districts was insulated from
taxation and support for education because that property was taxed at relatively low rates. 1d. See
also Edgewood 1, 804 SW.2d a 497. This presumption ignores the redity that, d least for
resdentia properties, property vaues reflect the qudity of education avallable in the digtrict and that
taxpayers often pay for education in the purchase price of their homes. That is to say, these property
owners, in raw dollars, actualy pay the same for their educational programs asis paid by other property
ownersin other digtricts dthough the tax rate required to generate those dollars may be less.

(FN1.) Act of May 28, 1993, 73rd Leg., R.S,, ch. 347, 1993 Tex.Gen.Laws 1479.

(FN2.) Edgewood Indep. Sch. Dist. v. Kirby, 777 SW.2d 391 (Tex.1989) [Edgewood I |;
Edgewood Indep. Sch. Dist. v. Kirby, 804 S.\W.2d 491 (Tex.1991) [Edgewood I1 ].

(FN3.) Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist., 826 S.W.2d
489, 500-503 (Tex.1992) [Edgewood I11 ].

*770_ (FN4.) Act of April 11, 1991, 72nd Leg.R.S,, ch. 20, 1991 Tex.Gen.Laws 381, amended by
Act of May 27, 1991, 72nd Leg., R.S,, ch. 391, 1991 Tex.Gen.Laws 1475.

(FN1.) The mgority, not surprisingly, completely omits this language from its opinion, even though it
relies heavily on other language in the very same sentence. 917 SW.2d a 729 (quoting, in part, the
sentence in Edgewood | gating that our holding did not preclude communities “from supplementing an
efficient system established by the legidature; however....").

(FN2.) The mgority does not provide any page cite for this assertion, because nothing resembling it
can be found in any of our previous Edgewood decisions.

(FN3.) TEX.EDUC.CODE AUX.LAWS art. 2784g (Vernon 1995) [Act of May 14, 1953, 53rd
Leg., R.S, ch. 273, 1953 Tex.Gen.Laws 710, amended by Act of Feb. 12, 1959, 56th Leg., R.S,, ch.
7, 1959 Tex.Gen.Laws 14].

(FN4.) At trid, the State presented its evidence by individua wealth group, each including five percent
of the weighted students in the state. Because the gap between the poorest and wedthiest is so
dramatic, the mgority extrgpolates its own dternative data by averaging the figures for the three highest
and lowest groups.

(FN5.) The TEA study is based on information collected in the course of the statewide school facilities
inventory required by saiute. See TEX.EDUC.CODE § 16.401. The report states that it was
intended to provide "a useful basisfor discussion of the costs associated with meseting the state's needs.”



(FN6.) There wastestimony at tria regarding a science teacher in Brownsville who has never had alab
to teach in, even though the State ostensibly requires that his students have a certain number of hours of
lab experience.






