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CARROLLTON-FARMERS BRANCH INDEPENDENT SCHOOL DISTRICT 
ET AL., APPELLANTS 

v. 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT AND ALVARADO 
INDEPENDENT SCHOOL DISTRICT ET AL., APPELLEES 

ON DIRECT APPEAL TO TilE 250TH DISTRICT COURT 
oFTRA~sco~.~ 

No. D-1477 

ANDREWS INDEPENDENT SCHOOL DISTRICT ET AL., ~PELLANTS 

v. 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT ET AL., APPELLEES 

ON DIRECT APPEAL TO TilE 250TH DISTRICT COURT 
oFTRA~sco~.~ 

No. D-1493 

DAN MCCARTY AND CHARLES SANDERSON, APPELLANTS 

v. 

COUNTY EDUCATION DISTRICT #21, AMOS G. ELDER, AND WILLIAM 
H. JONES, APPELLEES 

ON DIRECT APPEAL TO TilE 18TH DISTRICT COURT 
OF SOMERVEll CO~, TExAS 



No. D-1544 

ELIODORO REYES ET AL., APPELLANTS 

\1, 

MITCHELL COUNTY EDUCATION DISTRICT, DWAYNE HARRIS, 
ROBERT DALE FINLEY AND WARREN ZANT, APPELLEES 

ON DIRECT APPEAL TO THE 32ND DISTRICT COURT 
OF MITCHELL COUNTY, TEXAS 

No. D-1560 

HIGHLAND PARK INDEPENDENT SCHOOL DISTRICT, PLANO 
INDEPENDENT SCHOOL DISTRICT, AND RICHARDSON 

INDEPENDENT SCHOOL DISTRICT, APPELLANTS 

\1, 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT ET AL., APPELLEES 

ON DIRECT APPEAL TO THE 250TH DISTRICT COURT 
OF TRAVIS COUNTY, TEXAS 

JUDGMENT 

THE SUPREME COURT OF TEXAS, having heard this cause on five direct appeals 

which were consolidated for argument and disposition to wit: Cause No. D-1469, Carrollton­

Farmers Branch lndeJ>endent School District et al. v. Ed~:ewoocl IndeJ>endent School District et 

a!.... Cause No. D-1477, Andrews IndeJ>endent School District et al. v. Ed~:ewoo<l lndej)endent 

School District et al., and Cause No. D-1560, Hi~hland Park Inde,pendent School District et al. 

v. Ed~:ewoo<l lndeJ>endent School District eta!., from the 250th District Court in Travis County, 

Texas; Cause No. D-1493, Dan McCarty and Charles Sanderson y. County Education District 

#21. Amos G. Elder. and Wjlliarn H. Jones, from the 18th District Court in Somervell County, 

Texas; Cause No. D-1544, Eliodoro R~yes eta!. v. Mitchell County Education District. Dwayne 

Harris. Robert Dale Finley and Warren Zant, from the 32nd District Court in Mitchell County, 

Texas; and the Court having considered the original record, briefs, and the argument of counsel, 

is of the opinion that the state public school finance system embodied in the enactment by the 



72nd Legislature of Senate Bill 351, as amended by House Bill 2885, (Act of April 11, 1991, 

72nd Leg., R.S., ch. 20, 1991 Tex. Gen. Laws 381, amended b.y Act of May 27, 1991, 72nd 

Leg., R.S., ch. 391, 1991 Tex. Gen. Laws 1475) violates article VITI, section 1-e, and article 

VII, section 3, of the Texas Constitution. 

IT IS THEREFORE ORDERED, in accordance with the Court's opinion, that: 

l) The judgments of the district courts in the above 
causes are reversed and remanded to the respective 
district courts for further proceedings in conformity 
with the opinion of this Court; 

2) The Judge presiding in Cause No. 362,5l~A. 
docketed in the 250th District Court, Travis County, 
Texas, re-issue the injunction previously issued in 
Edgewood I & ll, as modified by this Court's 
opinion; 

3) The 18th District Court in Somervell County, and 
the 32nd District Court in Mitchell County are 
instructed that the proceedings in those courts for 
injunctive relief are stayed until further order of this 
Court; 

4) Appellants, Carrollton-Farmers Branch Independent 
School District et al., Andrews Independent School 
District et al., Dan McCarty and Charles Sanderson, 
FJ.iodoro Reyes et al., and Highland Park 
Independent School District, Plano Independent 
School District, and Richardson Independent School 
District, shall recover from the State of Texas, 
which shall pay, the costs in this Court. 

A copy of this judgment and of the Court's opinion is certified to the respective District 

Courts of Texas, for observance. 

(Opinion of the Court delivered by Justice Gonzalez) 
(Concurring and Dissenting Opinion by Justice Comyn) 

(Concurring and Dissenting Opinion by Justice Gammage) 
(Dissenting Opinion by Justice Doggett joined by Justice Mauzy) 

January 30, 1992 

•••••••••• 



I-£Pd.f=,J cc D~ u. U:J P f 
:So 3 ~ 11 '12..-
Fd~e wood v:r 

IN THE SUPREME COURT OF TEXAS 

No. D-1469, ET AL.' 

CARROLLTON-FARMERS BRANCH INDEPENDENT 
SCHOOL DISTRICT, ET AL., APPELLANTS 

v. 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT AND 
ALVARADO INDEPENDENT SCHOOL DISTRICT, 

ET AL., APPELLEES 

ON DIRECT APPEAL 

OPINION 

We are again called upon to determine whether the state public school fmance system 

violates the Texas Constitution. Article Vll, section 1 of the Texas Constitution gives the 

Legislature the duty "to establish and make suitable provision for the support and maintenance 

of an efficient system of public free schools." We have twice recently held that the state public 

1 This proceeding consists of five direct appeals from judgments in three district courts. We noted probable 
jurisdiction over these appeals and, because all of them involve similar contentions, consolidated them for argument 
and decision. 35 TEx. SUP. Cr. ]. 10 (October 9, 1991). Three of the five consolidated cases are appeals from 
the judgment rendered August 27, 1991, and made final after severance in Edgewood lndep. Sch. Dist., et al. v. 
Meno, No. 362,516-A in the 250th District Court in Travis County, Texas: Cause No. D-1469, Ca"ollton-Fanners 
Branch /ndep. Sch. Dist., et al. v. Edgewood /ndep. Sch. Dist., et al., Cause No. D-1477, Andrews lndep. Sch. 
Dist., et al. v. Edgewood lndep. Sch. Dist., et al., and Cause No. D-1560, Highland Park lndep. Sch. Dist., eta/. 
v. Edgewood Indep. Sch. Dist., et al.; Cause No. D-1493, McCarty, et al. v. County Education Dist. No. 21. er 
al., is an appeal from the judgment rendered September 4, 1991, in Cause No. 2962 in the 18th District Court in 
Somervell County, Texas. Cause No. D-1544, Eliodoro Reyes, et al. v. Mitchell County Education Dist., et al.. 
is an appeal from the judgment rendered September 5, 1991, in Cause No. 12,195 in the 32nd District Court m 
Mitchell County, Texas. 



school system, because of the way in which it is financed, is not "efficient" as required by this 

provision of the Constitution. Edgewood lndep. Sch. Disr. v. Kirby, 777 S. W.2d 391, 398 (fex. 

1989) ["Edgewood/"], 804 S.W.2d 491, 498 (fex. 1991) ["Edgewood//"]. To try to cure the 

system's constitutional infirmity, the Seventy-Second Legislature enacted Senate Bill 351, as 

amended by House Bill 2885 ("Senate Bill 351 "),'making various changes in the school finance 

scheme. At issue before us now is whether the method prescribed by this statute violates other 

provisions of the Texas Constitution. 

Appellants, composed of numerous school districts and individual citizens, challenge the 

constitutionality of the school finance system devised by Senate Bill 351 on three grounds: ( 1) 

that it levies a state ad valorer:1 tax in violation of article VIII, section 1-e; (2) that it levies an 

ad valorem tax without approval of the voters in violation of article VII, section 3; and (3) that 

it creates county education districts ("CEDs") in violation of article VII, section 3 and article III, 

sections 56 and 64(a). Appellees include the State of Texas, certain CEDs created by Senate Bill 

351, and other interested school districts and individual citizens.) In this proceeding, all 

appellees are aligned with the State in defending Senate Bill 351 against the challenges by 

appellants. 

2 Act of April 11, 1991, 72nd Leg., R.S., ch. 20, 1991 Tex. Gen. Laws 381, amendLd by Act of May 27, 
1991, 72nd Leg., R.S., ch. 391, 1991 Tex. Gen. Laws 1475. 

l Some of these school districts and individuals are the same parties who successfully contended in Edgewood 
I and Edgewood II that the school finance system violated article VII, section I. In proceedings which remain 
pending in the district court, these parties persist in their claims that the school finance system fails to meet the 
constitutional standanl of efficiency, even following the enactment of Senate Bill 351. They also contend, in the 
district court, that Senate Bill 351 violates the Voting Rights Act of 1965, 42 U.S.C. §§ 1973-1974(e) (1981 & 
Supp. 1991) and violates the mandate of article VIII, section 18(a) of the Constitution that taxation be equal and 
uniform. None of these issues are before us in the present appeals, and we inllmate no view on any of them. 
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We are fully aware of the gravity of the issues raised by the present appeals and the 

singular importance of this litigation to the people of Texas. In Edgewood /, we stated: 

[W]e have not been unmindful of the magnitude of the principles involved, and 
the respect due to the popular branch of the government. . . . Fonunately, 
however, for the people, the function of the judiciary in deciding constitutional 
questions is not one which it is at libeny to decline. . . . [We] cannot, as the 
legislature may, avoid a measure because it approaches the confines of the 
constitution; [we] cannot pass it by because it is doubtful; with whatever doubt, 
with whatever difficulties a case may be attended, [we] must decide it, when it 
arises in judgment. 

777 S.W.2d at 394, citing Monon v. Gordon, Dallam 396, 397-398 (Tex. 1841). In Edgewood 

II, we stated: 

We do not undertake lightly to strike down an act of the Legislature. We 
are mindful of the very serious practical and historical difficulties which attend the 
Legislature in devising an efficient system [of public schools], and we recognize 
the efforts of the legislative and executive departments to achieve this goal. 

804 S.W.2d at 498. 

The appellants must bear the burden of demonstrating that Senate Bill 351 is 

unconstitutional, because we presume state statutes to be constitutional. E.g., Vinson v. Burgess. 

773 S.W.2d 263, 266 (Tex. 1989); Spring Branch Indep. Sch. Dist. v. Stamos, 695 S. W.2d 556. 

558 (Tex. 1985}, appeal dism'd, 475 U.S. 1001 (1986). After careful consideration of the 

constitutional principles in issue, we sustain two of the appellants' challenges to Senate Bill 351. 

First, we hold that Senate Bill 351 levies a state ad valorem tax in violation of article VIII. 

section 1-e; and second, we hold that the Bill levies an ad valorem tax without an election in 

violation of article VII, section 3 of the Texas Constitution. 

Appellees argue that in Edgewood II we in effect pre-approved the constitutionality of the 
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finance structures later adopted in Senate Bill 351 and now under attack. Their argument, as we 

:.i1J..ll show, is disproved both by the text of Edgewood II and by the doubts raised before the 

Legislature concerning the validity of Senate Bill 351. We do not suggest that the Legislature 

has failed to act in good faith; we hold only that it has failed to enact a constitutional school 

finance system. 

Our holding in this case does not conflict with our previous decisions in Edgewood I and 

Edgewood 1/, and we in no way withdraw from those opinions. None of the panies to thts 

proceeding has urged us to reconsider our decisions in Edgewood I and Edgewood II, and we 

have not done so. We reaffirm our earlier holdings that unconstitutional inefficiency in the 

public school system must be eliminated without delay. Yet we cannot brush aside the serious 

constitutional infirmities that affect Senate Bill 351 in the interest of expediting necessary changes 

in public school finance. It is not clear that upholding Senate Bill 351 would advance this goal. 

The appellee school districts and private citizens do not concede that Senate Bill 351 satisfies the 

constitutional standard of efficiency set out in our earlier opinions; but that issue is not now 

before us. This case broaches other constitutional standards which must be applied as 

scrupulously as we previously applied the standard of efficiency to the provision of public 

education. 

We recognize "the vital role of education in a free society. • San Antonio lndep. Sch. 

Disr. v. Rodriguez, 411 U.S. 1, 30 (1972). We acknowledge "that 'education is perhaps the 

most important function of state and local governments. •• /d. at 29; Brown v. Board of Educ .. 

347 U.S. 483, 493 (1954). Article VII, section 1 of the Texas Constitution enunciates these 
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same principles: 

A general diffusion of knowledge being essential to the preservation of the 
liberties and rights of the people, it shall be the duty of the Legislature of the 
State to establish and make suitable provision for the support and maintenance of 
an efficient system of public free schools. 

The dissent implies that the Court's commitment to more equal educational opportunity has 

waned. The Court's commitment is to the Constitution, to each and every one of its provisions. 

and in that commitment we remain steadfast. 

Although we have reviewed the nature and history of our school finance system in 

Edgewood I and Edgewood II, an understanding of these matters is so important to the proper 

assessment of the legal issues before us that we revisit the subject here. The history of Texas 

school finance has been one of a "'rough accommodation' of interests in an effort to arrive at 

practical and workable solutions." Rodriguez, 411 U.S. at 55 (citations omitted). Texas has 

steadily progressed from a time when local ad valorem taxes for public education were seen as 

a supplement to state funding, to the point that local ad valorem taxes now are expected to 

provide most of the basic needs of education.' From 1906 to 1989, the portion of total state 

school funding contributed by local tax revenue increased from 24 percent to 53 percent. Billy 

D. Walker, The District Coun and Edgewood 1/1: Promethean Interpretation or Procrusrean 

Bed? 21-22 (Oct. 23, 1991) (unpublished monograph, on file with record). Differences in the 

wealth in local tax bases created great disparities in the amount of revenue which varying locales 

• Some funds for education are provided by the federal government, but they are a relatively small portion of 
the total funds spent. We do not include federal funds in our discussion. 
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could generate with the same tax effort, despite regular legislative adjustments to the system. 

In Edgewood I and Edgewood II we determined that these disparities are indicative of an 

inefficient system. It is w1thin this historical context that the Legislature passed Senate Bill 351. 

When our present Constitution was adopted in 1876, it provided for the meting out of 

state education funds on a per-student basis.' TEX. CONST. art. VII, § 5. In 1883. the 

Constitution was amended so that local taxes could augment the required funding for education. 

The amendment allowed the Legislature to create local school districts and to authorize them to 

levy a tax within certain limits. TEX. CaNST. art. VII, § 3 (1876, as amended 1883). 

School districts, and the tax revenue each could contribute to education, did not develop 

at the same rate. By 1915, disparities in local tax resources had grown to the point that the 

Legislature made a special appropriation of equalization aid for rural school districts that were 

already taxing at the maximum legal rate. Act of May 26, 1915, 34th Leg., 1st C.S., ch. 10, 

1915 Tex. Gen. Laws 22; see generally William P. Hobby & Billy D. Walker, LegislaJive 

Reform of the Texas Public School Finance System, 1973-1991, 28 HARv. J. LEG. 379, 380 

(1991). This Court upheld rural equalization aid as being an appropriate means for the 

Legislature to discharge its duty to make "suitable provision for the support and maintenance of 

an efficient system of public free schools." Mumme v. Marrs, 40 S.W.2d 31, 36 (fex. 1931). 

quoting TEX. CaNST. art. VII, § 1. The Court identified the very problem that persists to this 

day: 

' Funds were administered through the Available School Fund. TEX. CONST. art. VII, § S. 'The per ~p11.a 
distribution routmues to tills day. although it is absorbed into the Foundation Fund Program. aDd contributes a 
relatively small portion of school funds. about $300 per srudent annually. Edg~ II. 804 S. W .2d a1 495 n. I 0 
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The inequality of educational opportunities in the main arises from natural 
conditions .... The type of school which any community can have must depend 
upon the population of the community, the productivity of its soil, and generally 
its taxable wealth. 

Mumme, 40 S.W.2d at 36. 

The disparity of the wealth among local tax bases only increased as Texas moved towards 

an increasingly industrialized economy. 

Sizable differences in the value of assessable property between local school 
districts became increasingly evident as the State became more industrialized and 
as rural-to-urban population shifts became more pronounced. The location of 
commercial and industrial property began to play a significant role in determining 
the amount of tax resources available to each school district. These growing 
disparities in population and taxable property between districts were responsible 
in part for increasingly notable differences in levels of local expenditure for 
education. 

Rodriguez, 411 U.S. at 8. As we observed in Edgewood 1: 

If our state's population had grown at the same rate in each district and if 
the taxable wealth in each district had also grown at the same rate, efficiency 
could probably have been maintained within the structure of the present system. 
That did not happen. Wealth, in its many forms, has not appeared with 
geographic symmetry. The economic development of the state has not been 
uniform. Some cities have grown dramatically, while their sister communities 
have remained static or have shrunk. Formulas that once fit have been knocked 
askew. 

777 S. W.2d at 396. Limited resources were further strained by the creation of a large number 

of small, uneconomic school districts. In 1936, for example, 5938 of the 6953 school districts 

contained an average of 65 students each. Hobby & Walker, supra, 28 HARV. J. LEG. at 381. 

citing STATE BoARD OF EDUCATION, REPORT OF THE RESULTS OF THE TEXAS STATEWIDE 

SCHOOL ADEQUACY SURVEY 11 (1938). Although the total number of school districts has no\1. 
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declined to between 1000 and 1100, the crazy-quilt pattern of small school districts remains a 

significant feature of the Texas public education system. Edgtwood II, 804 S.W.2d at 497. 

Public school finance was comprehensively overhauled in 1949 by the enactment of the 

Gilmer-Aikin Bills.• These statutes created the Minimum Foundation Program as the basic 

vehicle for allocating school funds and envisioned a guaranteed minimum amount of resources 

per student, with roughly 80 percent of the funds for the program to come from the State and 

only 20 percent to come from local tax bases. The exact amount of funds each district would 

receive from the State was dependent on a formula designed to measure each county's ability to 

contribute towards the share of the program for the school districts within its boundaries, or its 

"local fund assignment." The local fund assignment was deducted from the guaranteed allotment, 

and the State made up the difference. No district was required to raise any revenue; each district 

would receive its share of state funds as determined by the formula, regardless of whether the 

district actually raised its portion of the local fund assignment. Once a district met its local fund 

assignment obligation, it was free to add additional funds to enrich its educational programs. 

Hobby & Walker, supra, 28 HARV. J. LEG. at 382. Support of schools by local taxes was thus 

encouraged but not mandated. 

By the 1960's, the Legislature had amended the Gilmer-Aikin Bills to include a number 

of adjustments to their economic index formulae. The amendments encouraged the development 

of improved and special educational programs through matching funds. The property-rich school 

6 Act of June I. 1949, 51st Leg., R.S., ch. 334, 1949 Tex. Gen. Laws 625; Act of June I, 1949, 51st Leg . 
R.S., ch. 335, 1949 Tex. Gen. Laws 647. 
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districts were more capable of implementing these special programs, and thus they generally took 

advantage of the newly earmarked state funds. This aspect of the Foundation School Program 

unfonunately undermined the Program's original aim of equalizing educational opponunities. 

Patricia A. Fry, Comment, Texas School Finance: The Incompatibility of Propeny Taxation & 

Quality Education, 56 TEX. L. REV. 253, 256 (1978), citing REPORT OF THE JOINT SENATE 

INTERIM COMM. TO STUDY PUBLIC SCHOOL FINANCE at TI-8 to IJ-9 (1973). This led a federal 

district coun to observe in 1971 that the system of state "equalizing" actually benefited wealthier 

school districts more than the poorer districts, because only the wealthier districts could afford 

the programs which would generate state matching funds. Rodriguez v. San Antonio lruiep. Sch. 

Dist., 337 F. Supp. 280, 282, 285 (W.D. Tex. 1971), rev'd, 411 U.S. 1 (1973). Because of 

these disparities, that coun held that the Texas system of public school funding violated equal 

protection guarantees of the United States Constitution. 337 F. Supp. at 285. 

The United States Supreme Coun reversed, holding that the statutory plan bore at least 

a rational relationship to furthering state goals of guaranteeing a minimum level of educational 

opponunity and at the same time encouraging local control. Rodriguez, 411 U.S. at 55. In 

reaching its decision, the Court did not pronounce the patient well: 

We hardly need add that this Coun's action today is not to be viewed as placing 
its judicial imprimatur on the status quo. The need is apparent for reform in tax 
systems which may well have relied too long and too heavily on the local property 
tax. . . . But the ultimate solutions must come from the lawmakers and from the 
democratic pressures of those who elect them. 

/d. at 58-59. 

In the wake of Rodriguez, the Legislature renamed the Minimum Foundation Program 
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the Foundation School Program, reformed the economic mdex formulae, and based the local fund 

assignment directly on the wealth within a school district rather than the county. Act of June 1. 

1975, 64th Leg .. R.S., ch. 334, 1975 Tex. Gen. Laws 877-899; HOUSE RESEARCH 

ORGANIZATION, SPECIAL LEGISLATIVE REPORT, No. 157, AN INTRODUCTION TO SCHOOL 

FINANCE at 4 (Feb. 23, 1990) [hereinafter SPECIAL LEGISLATIVE REPORT]. The 1975 

legislation created a second tier of financing. called State Equalization Aid, the purpose of which 

was to direct more state money to the poorer systems through the foundation program. 1975 

Tex. Gen. Laws, supra, at 894. The stated policy was: 

that each student enrolled in the public school system shall have access to 
programs and services that are appropriate to his educational needs and that are 
substantially equal tc those available to any similar student, notwithstanding 
varying local economic factors. 

/d. at 877-78. The State, however, did not fully supply its own share of the funding necessary 

to meet this goal. Fry, supra, 56 TEX. L. REv. at 257 & n. 27. 

In 1977, the Education Code was amended again. Act of July 15. 1977, 65th Leg .. 1st 

C.S., ch. 1, 1977 Tex. Gen. Laws 11. This time the Legislature lowered the local fund 

assignment which school districts were encouraged to contribute and adjusted the second tier of 

state funding directed to poorer districts. SPECIAL LEGISLATIVE REPORT, supra, at 4. The 

statute expressly provided that a qualified school district need not contribute its total local share 

of revenue to participate in the Foundation School Program and receive state funds. 1977 Tex. 

Gen. Laws, supra, at 26. 

In 1979. the Legislature established county appraisal districts to afford more uniform local 
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appraisal methods and increased state funds for educauon. Act of May 26, 1979, 66th Leg., 

R.S., ch. 841, 1979 Tex. Gen. Laws 2221, 2224; Act of May 28, 1979, 66th Leg., R.S., ch. 

602, 1979 Tex. Gen. Laws 1300, 1318; SPECIAL LEGISLATIVE REPORT, .supra, at 4. 

Legislation in 1984, House Bill 72, made further adjustments in the formula, includmg 

refmements to the basic allotment, equalization aid, and the local fund assignment. Act of June 

30, 1984, 68th Leg., 2nd C.S., ch. 28, 1984 Tex. Gen. Laws 117. In 1989, the Legislature 

changed significantly the qualifications for participation in the state system of school finance. 

For the first time the Legislature required that a local district raise the full amount of its local 

share before it could qualify for state aid from the program fund. Act of May 29, 1989, 7lst 

Leg., R.S., ch. 816, 1989 Tex. Ger .. Laws 3732, 3742. 

Despite the periodic adjustments to the system, when Edgewood I was brought forward 

on appeal, the ratio of taxable property in the wealthiest district to that in the poorest school 

district was 700 to 1, which resulted in a range in per-student spending of $2,112 to $19,333. 

In Edgewood I, we held that the existing system of public school finance, which relied so heavily 

upon an ad valorem tax in local districts, failed to provide for an "efficient" system for the 

"essential" purpose of a "general diffusion of knowledge" in violation of article VII, section 1 

of the Texas Constitution. Edgewood I, 777 S.W.2d at 398. The inefficiency was this gross 

disparity both in tax burden and in tax spending. To put it graphically, in some areas of the 

state, education resembled a motorcycle with a 1000-gallon fuel tank, and in other areas It 

resembled a tractor-trailer rig fueled out of a gallon bucket. Some vehicles were flooded, some 

purred along nicely, and some were always out of gas. A fleet of such vehicles is not efficient. 
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even though a few of them may reach their destination. We did not hold that efficiency requires 

absolute equality in spending; rather, we said that citizens who were willing to shoulder similar 

tax burdens, should have similar access to revenues for education. Specifically, we said: 

There must be a direct and close correlation between a district's tax effon and the 
educational resources available to it; in other words, districts must have 
substantially equal access to similar revenues per pupil at similar levels of tax 
effon. Children who live in poor districts and children who live in rich districts 
must be afforded a substantially equal opponunity to have access to educational 
funds. 

/d. at 397. 

Following Edg~ I, the Legislature enacted Senate Bill 1 as a remedy to the 

constitutional defects.' It codified a goal that equivalent tax effon should produce roughly the 

same yield regardless of the local property wealth for at least 95 percent of the school districts. 

It retained, however, the basic system of administration of funds for public education through 

the Foundation School Program. The Foundation School Program maintained the two levels of 

financing. The first tier provided the basic allotment per student as adjusted by a number of 

factors. 1990 Tex. Gen. Laws, 6th C.S., at 2. The second tier guaranteed a yield based on 

local tax effon. /d. at 5. In addition, local districts were entitled to supplement the first and 

second tiers of financing. /d. Senate Bill 1 provided for ongoing study so that state 

contributions to revenue could be adjusted biennially. /d. at 7. 

Senate Bill 1 was challenged in Edg~ II. We held that it, too, failed to meet the 

requirements of article Vll, section 1. "The fundamental flaw of Senate Bill 1, • we said, "lies 

'Act of JUDe 6, 1990, 71st Leg., 6th C.S., ch. I. 1990 Tex. Gea. Laws I. 
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not in any particular provisions but in its overall failure to restructure the system." 804 S.W.2d 

at 496. Specifically, the heavy reliance upon disparate local ad valorem taxes had not changed 

at all. Senate Bill 1 did not change the boundaries of any of the 1052 school districts then in 

existence, or the basic funding allocation with more than half of all state education funds coming 

from local property taxes rather than state revenue. The great disparities in property wealth and 

spending among the school districts, though somewhat ameliorated, remained, and so did the 

resulting constitutional infirmities. Reiterating what we had said in Edgewood/, we concluded: 

To be efficient, a funding system that is so dependent on local ad valorem 
property taxes must draw revenue from all property at a substantially similar rate. 

/d. We ordered the trial court to enforce our mandate in Edgewood I, which was stayed until 

April 1, 1991, to provide the Legislature time to enact new legislation. /d. at 499. 

The Legislature responded with Senate Bill 351. Senate Bill 351 retains the same 

historical reliance upon local ad valorem taxes to fund most of the state cost of education. To 

ameliorate disparities among school districts due to local property wealth, Senate Bill 351 creates 

188 county education districts. Most of these CEDs consist of school districts in a single county, 

although some of them include school districts in more than one county. TEX. Eouc. CODE 

§ 20.941. CEDs have only tax. functions; they perform no educational duties. They employ no 

teachers, provide no classrooms, and educate no children. CEDs do not even determine their 

own tax. rate. That rate is effectively prescribed by statute. /d. at§ 16.252(a). The CEDs' sole 

function is to levy, collect, and distribute property taxes as directed by the Legislature. /d. at 

§ 20.942. 
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The complex provisions of Senate Bill 351 may be summarized as follows. Senate Bill 

351 still provides a two-tiered program. The first tier "guarantees sufficient financing for all 

school districts to provide a basic program of education that meets accreditation and other legal 

standards." TEX. EDUC. CODE § 16.002(b). To this end, the statute entitles each district to a 

basic allotment for each student, which increases from $2200 for the 1991-1992 school year to 

$2800 for the 1994-1995 school year. /d. at§ 16.101. This basic allotment, in addition, is 

subject to adjustment, e.g., for the district's local "cost of education," and supplementation by 

"special allotments" for matters ranging from special education to "technology funds. • /d. at 

§§ 16.102-.104 (cost of education, small districts, and sparsity); §§ 16.151-.160 (special, 

compensatory, vocational, and bilingual education students; gifted and talented students; 

transportation costs; career ladder supplements; technology funds).' Each district is guaranteed 

these basic and special allotments. 

Senate Bill 351, however, mandates that each CED shall raise for this first tier an 

assigned "local share," defined as the product of a specified tax rate and the taxable value of 

propeny within the CED. • The tax rate per hundred dollars of valuation is set for each school 

year: $0.72 for 1991-92,$0.82 for 1992-1993,$0.92 for 1993-1994, and Sl.OO thereafter. TEx. 

EDUC. CoDE § 16.252; see also Id. at § 11.86 ("Determination of School Dist:ict Propeny 

Values"). Senate Bill351 also commands that each CED "shall levy" an ad valorem tax at a rate 

1 Many of these adjustments were added by House Bill 72, Act of June 30, 1984, 68th Leg., 2nd C.S .. cb. ~8. 
1984Tex. Gen. uws 117. 

9 The formula is given m the statute as •LFA = TR X DPV·. TEX. Eouc. CODE§ 16.252. 
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sufficient to collect its assigned local share. 10 /d. at § 20.945. The commissioner of education 

notifies each CED of the amount due each component school district under the statute and sets 

the schedule for distributions. /d. at§ 16.501-.502. 

Tier two aspires "to provide all school districts with substantially equal access to funds 

to provide an enriched program and additional funds for facilities" with the "opportunity" to 

supplement as they should choose. TEX. EDUC. CODE§§ 16.002, 16.301. In simplified form, 

the tier two formula guarantees each school district a specified amount per student, ranging from 

$21.50 for the 1991-1992 school year to $28 for the 1993-1994 school year, for each cent of tax 

effort over that already assigned to the CED." The State's guarantee, however, extends only 

to $0.45 of tax effort, and the statute caps a district's "enrichment and facilities tax rate," or 

"DTR," at $0.45. ld. at§ 16.303. If a district's local revenue for the 1991-1992 school year. 

for example, should exceed $21.50 per student for each cent of the district's DTR, the district 

would get nothing more from the State. What it takes in excess of that amount, however, might 

10 Before it was amended by House Bill 2885, § 9, Senate Bill 351, § 2, actually set the very rate at wb.Jch 
CEDs must levy. See Act of April 11, 1991, 72nd Leg .. R.S., ch. 20, 1991 Tex. Gen. Laws 381. 407, amended 
by Act of May 26, 1991, 72nd Leg., R.S., ch. 391, 1991 Tex. Gen. Laws 1475, 1478 (amending TEX. EDuc. CoDE 
§ 20.945). The change from prescribing the rate ttself to prescribing a rate for estimated collectiOns gtves CEDs 
no more leeway in making this determination. 

11 The guaranteed yield allotment, or "GYA ·, is calculated by the following formula: 

GYA = (GL x WADA x DTR x 100)- LR 

TEX. EDUC. CODE § 16.302. "GL • is the dollar amount of state and local funds guaranteed for each weighted 
student for each cent of tax effort, ·w ADA • is the number of weighted students in average daily attendance, and 
"DTR • is the distnct enrichment and facilities tax rate of the school distnct, determined by dividing the total amount 
of taxes collected by the school distnct for the applicable school year by the quotient of the district's taxable value 
of property as determined under TEX. Eouc. CODE§ 11.86, divided by 100. "LR" is the local revenue, deternuned 
by multiplying "DTR" by the quotient of the distnct's taxable value of property divided by 100. 
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be called "local enrichment. • 

There is a second, independent limit on each school district's tax rate provided in TEx. 

EDUC. CODE § 20.09. Except to the extent that they are authorized to collect taxes pledged for 

previously authorized debt, school districts may not tax at a rate exceeding $0.78 for 1991, $0.68 

for 1992, $0.58 for 1993, and $0.50 for each subsequent year. /d. at§ 20.09(a). These annual 

limits, if combined with the annually increasing CED tax rate, result in a maximum rate of $1.50 

per $100 valuation in each tax year. /d.; see also§ 16.252. The gap between the annually 

decreasing caps on school district tax rates, set by section 20.09, and the constant cap on each 

district's "DTR" in tier two, set by section 16.302, steadily decreases from $0.33 to $0.05. The 

effect of this is to reduce a district's ability to raise unequaliz.ed revenue- the so-called "third 

tier" of school finance. 

There is an overall "revenue limit" for local school districts, defined as an amount equal 

to 110 percent of the state and local funds guaranteed under the Foundation School Program per 

student to each school district taxing at a rate of $0.25 per $100 of taxable value as calculated 

for the 1994-1995 school year. TEX. EDUC. CODE§ 16.009(a). This limit does not appear to 

be unifonn, comprehensive or absolute. That is, it is not a single amount which applies equally 

to all school districts, nor does it encompass all local revenues, nor does it absolutely bar 

transgression. Each district evidently has its own revenue limit, annually estimated by and 

certified to that district by the commissioner of education. /d. at § 16.009(b).'l 

tl Before determining wbether tbe total stale and local funds per student available to a district exceed this hmll. 
the coiDIDissiooer subtracts therefrom tbe total funds per student required for the district"s debt service. Revenue 
collected m excess of the limit evideatly trigaers no consequences unless the commissioner, in his annual rev1ews. 
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Finally. the commissioner of education determines the State's share of the costs of the 

Foundation School Program- both tiers one and two- by subtracting what the district is due 

from the CED funds and what the district has collected from state available school funds. He 

then grants and approves a warrant for the difference. If state appropriations prove insufficient. 

however, the commissioner will reduce each district's allocation. TEx. EDUC. CODE§ 16.254. 

Thus, since Edgewood I, some aspects of the public school system have been changed. 

but others have not. The reliance on local ad valorem taxes for more than half of the revenue 

for education has not changed. However, the manner in which local funds are contributed to the 

system has changed dramatically. The State has moved from encouraging school districts to 

contribute local tax revenue, to conditioning state funds on such contribution, to mandating a 

specified contribution. This has reduced the geographical disparities in the availability of revenue 

for education. It has accomplished this, however, by requiring the taxpayers in one school 

district, without a vote of approval, to fund the schools in other districts over which they have 

no control. These changes present the constitutional issues now raised before us. 

II 

Article VIII, section 1-e of the Texas Constitution states: "No State ad valorem taxes shall 

be levied UJXm any property within this State." Appellants contend that the taxes which the 

CEDs are required by Senate Bill 351 to levy are state ad valorem taxes prohibited by this 

determines that the aggregate student population in districts exceeding their limits equals or exceeds two percent of 
the total student population. Then, for the next school year, no school districts- except for those already exceedmg 
their revenue limits - may "levy a tax at a rate that would result in an amount of state and local funds, excludmg 
funds required for debt service,· that "exceeds the revenue limit". Districts already exceeding the revenue liiDJt. 
however, evidently may continue to do so, insofar as they may "maintain" the same amount of revenue. § 16.009 
at (c), (d), and (e). 
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provision. We agree. 

Senate Bill 351 mandates the tax CEOs levy. No CEO may decline to levy the tax. The 

tax rate for all CEOs is predetennined by Senate Bill 351. No CEO can tax at a higher rate or 

a lower rate under any circumstances. Indeed, the very purpose of the CEDs is to levy a 

unifonn tax statewide. The distribution of the proceeds is set by Senate Bill 351. No CEO has 

any discretion to distribute tax proceeds in any manner except as required by statute. Every 

function of the CEOs is purely ministerial. See Letter from John Hannah, Jr., Texas Secretary 

of State, to Assistant Attorney General, United States Department of Justice, Voting Section 

(May 3, 1991). If the State mandates that a tax be levied, sets the rate, and prescribes the 

distribution of the proceeds, the tax is a state tax, regardless of the instrumentality which the 

State may choose to use. '3 

13 The disseat asserts tbal Florida cuelaw COIISinlinl a provision of the Florida Constitution similar to anicle 
VID, section 1-e, supports tbe coatmtioa tbal tbe CED tax here is not a stale ad valcnm tax. That proviaioa, article 
7. section l(a) of the FlO{ida Constitution, sratea: 

No tax shall be levied except in pwsuanc:e of law. No state ad valorem tax• sbal1 be levied upoa 
real estate or tangible personal property. All other forms of taxation shall be preempted to the 
state except as provided by aeoerai law. 

The Florida cases cited by the m.-t do not suppon its usertion. Unlike SeDate Bill 351, aoae of tbe Florida 
cases cited by the disseat involved a swute which mandated tbe levy of ad valorem tax•. or preiCribed the rate 
of such tax•. or required tbal they be llled for specified pu.r))C*&. Sl. Joluls RiVB W~Wr MGIIIJf- Districr v. 
Desenr RI:JnchG of FloriiiD, IIIC., 421 So.2d 1067 (Fla. 1982), holds tbal water diatricts, expr.lly autbori7lld by 
one proviaiOD of tbe Florida Coulillltioa to levy ad valorem tax•. could do 10 wilbout violatiq tbe prohibition 
qainst stale ad valorem tax• in ..,._ proviaioa. In Smttkgmt v. FloriiiD g rwL Stmuota CofUU)' hb. Hosp. 
Bd., 397 So.2d 657 (Fla. 1981), tbe court upheld a SWille which required local JOY~ to lbare in tbe COSI 

of llate-manclated -cal bralth RrYic:el fumilbed in the local-. In Botud of hb. III#J'Ut:lioll v. Slllk Tf'NIIIr~r 
of FloriiiD, 231 So.2d 1 (Fla. 1970) (per curiam), the issue was wbetber COUilty dilltricts, COilltitutioaally authorized 
to coatrol their own public schools IDd levy a local ad valorem tax to flllld them, c:ould be required by swute to 
support local jllllior coUea- not UDder dilltrict coatrol. The swute provided tbal if a COUDty dilltrict which bad 
proiDOUid tbe _..hlilh-t of 1 jllllior coUeplater withdrew its support, tbe state would withdraw from tbal discnct 
a put of its fiDaacia1 suppon for tbe public schools in the district. ld. at 3. The Florida s~ Coun upheld 
the swute, rejectinJ tbe UJWIIIIIIll tbal the operation of 1 jllllior collep was purely 1 stale flmctioa, IDd therefore 
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Appellees advance several reasons why the tax should not be characterized as a State ad 

valorem tax. First, the State points out that while the Legislature has mandated the yield, it 1s 

the CED that sets the rate to achieve that yield. A witness in the district court testified that 

Senate Bill 351 does not mandate a tax rate because a CED is allowed to take into account 

projected tax delinquencies in arriving at the rate necessary to obtain the CED's share. One 

district court concluded that because collection rates will vary, the State does not set the rate, and 

therefore it is not a state tax. As one commentator observes: 

The court's logic is precarious because: ( 1) the state sets the amount of the 
local share at a fixed dollar figure, and (2) the CED taxable base is also fixed by 
the certified tax roll it receives from one or more appraisal districts. The rate, 
then, is self-calculating (levy divided by tax base). In effect, the state sets a de 
facto rate when it mandates a specific tax levy. The fact that each CED's 
collection rate will vary is a thin distinction to draw between a state-established 
tax rate and a locally-established tax rate. 

Walker, supra, at 19 (footnotes omitted). The collection rate is based on objective facts, another 

fixed number in the formula mandated by the State. 

Despite this contention that it does not set the CED tax rate, the State concedes, as it 

surely must, that if the proceeds of the tax levied by the CEDs under Senate Bill 351 were 

deposited into the state treasury, the tax would be a state tax prohibited by article VIII, section 

1-e. But the State argues that because the proceeds are not deposited into the state treasury, the 

that requiring a county district to use local ad valorem tax revenue to suppon a junior college amounted to a levy 
of a state ad valorem tax. /d. The coun held junior colleges served both local and state pwposes. 

The Florida statutes at issue in these three cases are clearly distinguishable from Senate Bill 35!. The 
Florida statutes only authonzed local water districts to levy taxes as allowed by the state constitution (Sr. Johns I. 
or conditioned state suppon of local schools upon local suppon of junior colleges (Board), or required local fundtng 
of state mental health programs without prescribing the source of funds (Sandegren). 
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'·" ;, not a state ad valorem tax. The distinction the State attempts to draw is not viable. If the 

State could avoid the prohibition of article VIII, section 1-e simply by requiring that tax proceeds 

be deposited in some lesser instrumentality's account, that provision would be essentially 

meaningless. The State could create County Highway Districts, or County Prison Districts, or 

all-purpose County Funding Districts to levy taxes at set rates for prescribed purposes, and by 

such means accomplish what it could not do itself. CEDs are mere puppets; the State is pulling 

all the strings. Though the hands collecting the tax be Esau's, the voice of authority is 

unmistakably Jacob's. The depository forCED taxes does not govern whether they are state or 

local. 

By the same analys1s, the dedication of the proceeds of each CEO's tax to activities 

conducted wholly within its boundaries does not make the tax a local one outside the prohibition 

of article VIII, section 1-e. Again, were it otherwise, the State could simply divide itself into 

districts and prescribe the funding for activities conducted within each district. Although the 

activities funded by CED taxes are conducted within the district, their funding is pan of the state 

public education scheme mandated by Senate Bill 351. 

The State argues that the CED taxes required by Senate Bill 351 simply reflect the 

historical uses of both local and state funds for public education, authorized by article VII. 

section 3 of the Constitution. However, neither the plain language of article VIII, section 1-e 

nor its history reveals any exception that permits state ad valorem taxes for education. Prior to 

January l, 1951, the State could levy ad valorem taxes for general purposes. Effective that date. 

article VITI, section 1-a proscribed state ad valorem taxes for general revenue purposes, still 
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1l!owing such taxes for specific purposes, including education. Article VIII, section 1-a did not 

eliminate the state ad valorem tax for public schools authorized by article VII, section 3. 

However, when article VIII, section 1-e was adopted in 1968, this special state ad valorem school 

tax was repealed: 

1. From and after December 31, 1978, no State ad valorem taxes shall 
be levied upon any property within this State for State purposes except the tax 
levied by Article VII, Section 17, for certain institutions of higher learning. 

2. The State ad valorem tax authorized by Article VII, Section 3, of 
this Constitution shall be imposed at the following rates on each One Hundred 
Dollars ($100.00) valuation for the years 1968 through 1974: [setting forth a rate 
that declines in each of these years] and thereafter no such tax for school purposes 
shall be levied and collected. 

TEX. CONST. an. VIII,§ 1-e (1968, amended 1982); see also, Tex. S.J. Res. 32, 60th Leg., 

R.S., 1967 Tex. Gen. Laws 2972 (emphasis added). In 1982, anicle VIII, section 1-e was 

amended to remove any remaining authority to impose state ad valorem taxes, resulting in the 

blanket prohibition now in effect. The history of anicle VIII, section 1-e thus establishes that 

its framers and ratifiers specifically intended to eliminate the state ad valorem tax as a source of 

funds for public education. 

In the past, the State has taken a carrot-and-stick approach in encouraging local funding 

for public education. For several years prior to 1989, a qualified school district was not required 

to contribute its total local share to obtain state funding from the Foundation School Program. 

See, e.g., Act of June 30, 1984, 68th Leg., 2nd C.S., ch. 28, 1984 Tex. Gen. Laws 143. 

School districts were encouraged to raise in excess of their local share; however, this was on! y 

so that they could be rewarded with increased aid under the guaranteed yield program. After 
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changes in the law in 1989, a school district could not qualify for state aid from the program 

fund unless it raised its local share. Act of May 29. 1989, 7lst Leg., R.S., ch. 816, 1989 Tex. 

Gen. Laws 3742. Although districts thus had some incentive to raise their local share for 

education, none was mandated to do so. Senate Bill 351 takes a final step away from local 

discretion, and for the first time, state law mandates local ad valorem taxes at a set rate for 

specified purposes. Senate Bill 351 is thus all stick with no carrot attached. •• 

The State argues that CED taxes unifonn statewide are necessary to meet the requirement 

of article VII, section I that the public school system be efficient. Assuming that this argument 

is correct, it does not follow, nor does the State argue, that this system is the only one which 

would comply with article VII, section 1. While the Legislature has some latitude in the manner 

it chooses to discharge its duty to establish and maintain an efficient public school system, it 

cannot go so far as to violate another constitutional provision in attempting to comply with article 

VII, section 1. 

•• The dissent conteuds that the public school finance system created by Senate Bill 351 IS no different from 
other programs 10 which the State requires local partiCipation. l.nvahdating Senate Bill 351, the dissent warns, 
"impenls the delicale balance of ripts and responsibilities" between state and local gove111111e11t. __ S.W.2d 
__ . The dissent exaggeraleli our Nl.i.ng. We do not bold that any fiscal burden placed on local gove111111e11t by 
the State is unconstitutioaal. For example, the l.ndigent Health Care and Treatment Act, cited by the dissent. 
reqwres counties to provide a certain amount of health care for qualified indigent patients. TE:x. HEALTH &. SAFETY 
CODE §§ 61.021-.081 (1991). Under the Act, a county 1s the payor of last resort for health care to persons who 
do not res1de in the service area of a public hospital or hospital dlstnct. Jd. at § 61.022(b). The county IS liable 
for the care of each eligible patient up to $30,000 or 30 days of hospitalization or treatment, whichever comes first. 
Jd. at § 61.035. When a county's expenditures for indigent care reach 10 percent of the county's aenenJ revenue 
levy for that year, the county is eligible for State ass1stance to the extent appropriated funds are available. Jd. at 
§ 61.036. Once those State funds are exhausted, the county that bas expended 10 percent of its s-ral revenue 
levy bas no further liability. Jd. at§ 61.038. Unlike Senate Bill 351, the Health Code doa not impose any w. 
Counties may discharge their obligations using general revenue. including any sales and use taxes, raising property 
taxes, reducing expenses, or some combmation of these. /d. at§ 61.002(6). The statutory requirement that counues 
share in funding indigent health care does not approach the mandate of Senate Bill 35 1 that CEDs levy ad valorem 
taXes at a prescribed level from which the CEDs cannot dev1ate . 
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An ad valorem tax is a state tax when it is imposed directly by the State or when the State 

so completely controls the levy, assessment and disbursement of revenue, either directly or 

indirectly, that the authority employed is without meaningful discretion. How far the State can 

go toward encouraging a local taxing authority to levy an ad valorem tax before the tax becomes 

a state tax is difficult to delineate. Clearly, if the State merely authorized a tax but left the 

decision whether to levy it entirely up to local authorities, to be approved by the voters if 

necessary, then the tax would not be a state tax. The local authority could freely choose whether 

to levy the tax or not. To the other extreme, if the State mandates the levy of a tax at a set rate 

and prescribes the distribution of the proceeds, the tax is a state tax, irrespective of whether the 

State acts in its own behalf or through an intermediary. Between these two extremes lies a 

spectrum of other possibilities. If the State required local authorities to levy an ad valorem tax 

but allowed them discretion on setting the rate and disbursing the proceeds, the State's conduct 

might not violate article VIII, section 1-e. It is difficult, perhaps impossible, to define for every 

conceivable hypothetical precisely where along this continuum such taxes become state taxes. 

Therefore, if the Legislature, in an effort to remedy Senate Bill 351 with as few changes as 

possible, chose to inject some additional element of leeway in the assessment of the CED tax. 

it is impossible to say in advance whether that element would remove the tax from the prohibition 

of article VIII, section 1-e. Each case must necessarily turn on its own particulars. Although 

parsing the differences may be likened to dancing on the head of a pin, it is the Legislature 

which has created the pin, summoned the dancers, and called the tune. The Legislature can 

avoid these constitutional conundra by choosing another path altogether. 
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Two things are clear, however, among many which are not. One is that local revenue 

may play a role in achieving an efficient system of free public schools. The other is that anicle 

VIII. section 1-e prohibits the State from doing indirectly through CEDs what it cannot do 

directly. that is, levy an ad valorem tax. We have not attempted to dictate to the Legislature 

what part local revenue should play in funding pubhc education, viewing that decision as 

properly the Legislature's prerogative in the first instance. Although the Constitution requires 

the Legislature to "establish and make suitable provision for" free public schools, it contains no 

specific requirement that public education be funded completely with state revenue. The 

Constitution prohibits, however, heavy reliance on grossly disparate local revenue to provide the 

funding essential for public schools. Edgewood /l, 804 S. W.2d at 496-97, 500. Were local 

revenue but an insubstantial part of the total funding, the disparities in school district propeny 

wealth might be inconsequential to the system as a whole. But when local revenue pays a very 

significant part of the cost of a fundamental education -- now more than half-- those disparities 

dominate the entire system. 

In sum, we conclude that the tax mandated by Senate Bill 351 is a state ad valorem tax 

prohibited by article: VIII, section 1-e of the Constitution. 

m 

Independently of their argument based upon article VIII, section 1-e, appellants argue that 

Senate Bill 351 violates article VTI, section 3, because the CEDs levy a tax without first gaining 

the approval of the affected voters. Appellees counter that local taxes may be levied under article 

vrr. section 3 without voter approval, or alternatively, that article vrr. section 3-b excuses the 
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voting requirement because Senate Bill351 has "consolidated" school districts. We consider first 

the anicle VII, section 3 argument, and then the anicle VII, section 3-b argument. 

A 

Article VII, section 3 is a constitutional wilderness. "[A] rather patched up and overly 

cobbled enactment," Shepherd v. San JacinJO Junior College Dist., 363 S. W.2d 742, 744 (Tex. 

1962), it has been cited as an example of how not to write a constitution, GEORGE BRADEN, 

2 THE CONSTITUTION OF THE STATE OF TEXAS: AN ANNOTATED AND COMPARATIVE 

ANALYSIS 519 (1976). In its present form, it is a single sentence of 393 words." It reta.Ins 

obsolete provisions such as the poll tax and state ad valorem tax, and covers subjects as disparate 

as the provision of free text books and the procedure for forming school districts. Our focus IS 

on the following four consecutive clauses: 

" "One-fourth of the revenue derived from the State occupauon taxes and poll tax of one dollar on ever: 
inhabitant of the State, between the ages of twenty-one and SIXty yean;, shall be set apart annually for the benefit 
of the public free schools; and in addition thereto, there shall be levied and collected an annual ad valorem State 
tax of such an amount not to exceed thirty-five cents on the one hundred ($100.00) dollars valuation, as With the 
ava.rlable school fund ansing from all other sources, wtll be sufficient to mamta.t.n and support the public schools 
of this State for a period of not less than six months tn each year. and 11 shall be the duty of the State Board of 
Education to set aside a sufficient amount out of the sa1d tax to provide free text books for the use of ctuldren 
anending the public free schools of this State; prov1ded, however, that should the limit of taxation herein named be 
insufficient the deficit may be 111et by appropnahon from the general funds of the State and the Legislature may also 
prov1de for the formauon of school distnct by general laws; and all such school d1stncts may embrace parts of two 
or more counties, and the Legisl.arure sbalJ be authonz.ed to pass laws for the assessment and collection of taxes tn 

all said districts and for the management and control of the public school or schools of such distncts, whether such 
districts are composed of territory wholly within a county or in parts of two or more counties, and the Legislature 
may authorize an additional ad valorem tax to be lev1ed and collected within all school districts heretofore formed 
or hereafter formed, for the further maintenance of public free schools, and for the erection and equipment of school 
buildings therein; provided that a majonty of the qualified property taxpaymg voters of the distnct voting at an 
election to be held for that purpose, shall vote such tax not to exceed tn any one year one ($ 1.00) dollar on the one 
hundred dollars valuation of the property subject to taxatiOn tn such distnct, but the limitallon upon the amount of 
school district tax herein authorized shall not apply to mcorporated cities or towns constitutmg separate and 
independent school districts, nor to mdependent or common school districts created by general or special Ia"' • 



[ 1] the Legislature may also provide for the formation of school district" ... [2) 
and the Legislature shall be authorized to pass laws for the assessment and 
collection of taxes in all said districts and for the management and control of the 
public school or schools of such distncts . . . [3) and the Legislature may 
authonze an additional ad valorem tax to be levied and collected wlthm all school 
districts . . . [4) provided that a majority of the qualified property tax paying 
voters of the district voting at an election to be held for that purpose, shall vote 
such tax .... 

TEX. CONST. art. VII,§ 3. 

Senate Bill 351 "nominally" creates CEDs as "independent school districts," although as 

we have noted, they do not perform any of a school district's traditional functions. TEX. Eouc. 

CODE§ 20.942. The Constitution does not prescribe the functions for a school district, and we 

have long regarded the Legislature to have plenary power to constitute and regulate school 

districts. Love v. Ciry of Dallas, 40 S.W.2d 20, 26 (Tex. 1931); Stare v. Brownson, 61 S.W. 

114, 115 (Tex. 1901). We therefore consider it to be within the Legislature's power to create 

entities like the CEDs before us as school districts. 

Appellees acknowledge that the tax authorized by the third of the clauses quoted above 

must, according to the founh clause, be approved by the voters. The issue is whether the second 

clause impans upon the Legislature a power to tax that is independent of the third clause and free 

of the proviso in the fourth. 

The history of article VII, section 3 helps resolve this issue. The original section 3 

simply limited the amount of the State's general revenue to be spent on schools and established 

"Although this word, "district,· is smgular 1n the text, the context and history of the provision suggest that 11 

should be plural. 
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::1. ;JOll tax." Other sections of the article provided additional funding mechanisms for public 

schools. However, no provision of the original article VII expressly authorized local school 

districts to levy taxes. In City of Fon Wonh v. Davis, 57 Tex. 225 (1882), this Court rejected 

the argument that the Legislature had the inherent power to authorize school districts to levy 

taxes under former article VII, section 3. The Court reasoned that the Constitution manifested 

an intention to limit the power of the government to tax; because the Constitution spoke on the 

matter of school funding in article VII, there was no room for implied authority. /d. at 231-32. 

The Court stated that: 

Taxation by school districts was familiar to the framers of the present constitution. 
It was the system generally prevailing in other states, by which the deficiencies 
of a general or state school fund were supplemented. The omission of a provision 
authorizing that system was plainly intentional, for, in addition to what has been 
said, the journals of the convention show that all propositions embracing that 
system were voted down. 

/d. at 232. 

In response to Davis, article VII, section 3 was amended and greatly expanded in 1883. 

The amendment authorized a state ad valorem tax to fund the public schools and then added what 

eventually became the first, third and fourth clauses which we quoted above. This amendment 

empowered the Legislature to authorize school districts to levy local ad valorem taxes as long 

as the taxes were approved by local voters. 

In 1908, this Court held in Parks v. West, 111 S.W. 726 (Tex. 1908), that article VII. 

17 "There shall be set apart annually not more than one-fourth of the general revenue of the State, and a poll 
tax of one dollar on all male inhabitants in this State between the ages of twenty-one and sixty years, for the bene tit 
of the public free schools." TEX. CONST. art. VII, § 3 (1876). 
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~ection 3, as amended, did not allow the creation of school districts that crossed county lines. 

The Court also suggested that even if section 3 authorized such districts, they nevertheless might 

lack the power to tax: 

it is not true that the Constitution gave or has ever given the Legislature unlimited 
power to levy or to authorize the levy of taxes to provide the school fund. On the 
contrary, the Constitution has, itself, said what the fund should consist of and how 
it may be raised .... 

Id. at 727. Parks prompted another amendment in 1909 to article VII, section 3. This 

amendment principally allowed the creation of school districts that .c.rossed county lines and 

removed any doubt that such districts had the power to tax. Of note, the 1909 amendment added 

the substance of the second clause on which we focused above: 

[ 1] the Legislature may also provide for the formation of school districts . . . , 
and all such school districts ... may embrace pans of two or more counties. [2] 
And the Legislature shall be authorized to pass laws for the assessment and 
collection of taxes in all said districts and for the management and control of the 
public school or schools of such districts, whether such districts are composed of 
territory wholly within a county or in pans of two or more counties. [3] And the 
Legislature may authorize an additional ad valorem tax to be levied and collected 
within all school districts . . . , [ 4] provided that a majority of the qualified 
property taxpaying voters of the district, voting at an election to be held for that 
purpose, shall vote such tax . . . . 

Tex. H.R.J. Res. 6, 31st Leg., R.S., 1909 Tex. Gen. Laws 251." 

11 lD its ~ form, tbe c:oadition of ID election in wbat we have called clause four follows a lllllllicolon. 
Precedina claul. two aad three, sepanled by a comma, also follow a semicolon. ODe might arpe lbal thts 
grammatical coastruction favors applyinglbe condition in clause four 10 both mlec:edent cl- two aad three. The 
1909 version of lbe provision, however. was quite different grammatically. There, claus. three aad four were LD 

lbe same senlellce, but clause two in a separate, preceding sentence. The more plauaible coastruclion of lbal vers1on 
is lbal clause four applied only 10 clause three. Nolbing in the history of either version S11J1f1111S thai either the 
punctuation or tbe cbiDp in Jramma1ica1 form of lbe provision was inlellded 10 affect its -m,. Under the 
ci~umsi&Deell, we decline 10 rest our COIISII'UCtion of the provision on its grammar. 5« S«<n v. Bayoud, 786 
S.W.2d 248, 2Sl fn.S (Tex. 1990). 
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Amendments to anicle VII, section 3 were proposed in 1915 and 1916 to allow for 

increased county school taxes, but they were both defeated. See generally 2 BRADEN. supra. 

at 512-13. The section was again amended in 1918,'9 in part to raise the state ad valorem tax. 

and in 1920,3> to remove the limit on local taxation. The final amendment, adopted in 1926. 

removed the authority of the State to create school districts by special law, and edited the 

language to the form now in effect. 2' 

The history Of anicle VTI, section 3 thus indicates that what we have called clause tWO 

was added in response to Parks to ensure that school districts which crossed county lines could 

tax. There is no suggestion of support for appellees' conclusion that clause two authorizes 

imposition of a local ad valorem tax without an election. Their argument rests upon two 

questionable premises. First, appellees assert that the word "assessment" in clause two means 

levy, thus clauses two and three would have an identical effect. While we have some doubt that 

the two words are synonymous, at least in this context, we assume that they are and confront the 

second premise necessary to appellees' argument, which is that the condition of an election in 

clause four does not apply to clause two. 

Appellees' reading of article VTI, section 3 would allow a local ad valorem tax to be 

imposed either with or without an election. If a district can impose a tax without the burden of 

an election under clause two, there is no reason why it should choose instead to impose the tax 

19 Tex. H.R.J. Res. 27, 35th Leg., R.S., 1917 Tex. Gen. Laws 503. 

:a> Tex. S.J. Res. 17, 36th Leg., R.S., 1919 Tex. Gen. Laws 356. 

21 Tex. H.R.J. Res. 9, 39th Leg., R.S., 1925 Tex. Gen. Laws 682. 
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only after calling an election under clauses three and four. Thus, the effect of appellees' reading 

of clause two, independent of clause four, is to nullify clauses three and four altogether. One 

fundamental provision of constitutional construction is that effect must be given to all its 

provisions if possible. Hanson v. Jordan, 198 S.W.2d 262, 263 (rex. 1946). Applying that 

principle here, we construe article VII, section 3 to condition the imposition of a local ad 

valorem tax upon the approval of the electorate. 

We are supponed in this construction by the additional fact that in the eight decades since 

ratification of the 1909 amendment, the Legislature has never acted as if this amendment 

authorized local ad valorem taxes without voter approval. To the contrary, every time the 

Legislature has sought to alt.!r the power of districts to levy an ad valorem tax, it went to the 

trouble of seeking constitutional amendments. If appellees' reading of article VII, section 3 were 

correct, the Legislature could simply have passed a statute.= Not until Senate Bill 351 has the 

Legislature assened such power. "[A]lthough nonuseO will not defeat the power to exercise 

rights expressly delegated in a written Constitution, an established practical construction 'should 

not be disregarded unless the terms of the provision furnish clear and definite suppon for a 

contrary construction.'" Walker v. Baker, 196 S. W.2d 324, 327 (rex. 1946).::. Not only is 

:: Tex. H.R.J. Res. 9, 34th Leg., R.S., !915 Tex. Gen. Laws 286; Tex. H.R.J. Res. 30, 34th Leg .• R.S .. 
1915 Tex. Gen. Laws 287; Tex. S.J. Res. 17, 36th LA:g .. R.S., 1919 Tex. Gen. Laws 356; Tex. S.J. Res. No.6. 
57th Leg .• R.S .. 1961 Tex. Gen. Laws !301; Tex. H.R.J. Res. 65, 59th LA:g., R.S., !965 Tex. Gen. Laws 2230; 
su g~nually 2 BRADEN, supra, at 512·13. 

::. In Walker. the issue was whether the Senate bad the power to convene on its own motion. In holding that 
the Senate lacked such power. the Court noted that "1t IS SlgDJficant that forty-e1gbt legislatures passed before n 
occurred to the Senate that the power to confirm or reJect the Governor's appointments implies a duty to conven< 
at will for that pwpose .... • /d. at 327. 
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there no clear and definite support for a construction of article VII, section 3 contrary to the view 

of the provision that the Legislature apparently held for over e1ghty years, we think the more 

plausible reading of the provision is consistent with that view. Accordingly, we conclude that 

aCED may not be authorized to levy an ad valorem tax under article VII, section 3, without the 

approval of the voters in the CED. 

The dissent cynically refers to this right to vote as a "veto," transposing the vowels. But 

the right to vote cannot be brushed aside with word tricks; the people have insisted upon this 

right as a prerequisite to ad valorem taxation by school districts by establishing it in article VII, 

section 3. The right is no less deserving of protection simply because there may be votes cast 

against a public school finance plan that the Legislature has passed and of which the dissent 

strongly approves, or because some who vote against this plan may be wealthier, or in the 

dissent's words, more "privileged,· than some who vote for it. The record shows that although 

a school district may be property rich, it does not necessarily mean that its citizens are 

"privileged.""' It is of course axiomatic that the votes cast by all persons, regardless of their 

"' The ctissent' s insinuatioas that only the wealthy and "privileged" oppose Senate Bill 351 are refuted by the 
record. During the floor debales in the Legislature, Representative Uber from Bay City described the adverse effect 
Senate Bill 351 would have on the Palacios School Distnct in Matagorda County: 

In my district I have a school system that, fifteen years ago, was an extremely poor school system. 
It is a school system that is about 65 91\ minonty; and it IS a school system that has had some good 
fortune in that a nuclear plant was built w1tlun its boundaries. The result of that has been, over 
the last fifteen years, they have gone from a property poor school system to a property rich 
system; and they now have a current tax rate of about SO. 42. Now under the substitute under 351 
we would go just like every other school system to the level of SO. 80, and then the other factors 
that Ieick in. The problem that we have WIth this generic approach to how we deal with each 
school system is that while we are having to raise and double our tax rate to get to the SO. 80 rate 
-we are now S0.42 -what it means is we are going to have to bring down expenditures that we 
are now spending on our young people. And 1t 1s not the idea of this bill, I don't believe, and I 
know it is not the idea of our Governor. when we approach this very difficult subject matter, to 

31 



circumstances, count equally. The vote which the Constitution vouchsafes under article VII, 

section 3, is a veto of the CED tax mandated by Senate Bill 351 only if there are more voters 

against the tax than for it; and if there are, they are no less entitled to vote simply because they 

do not favor a tax that the dissent favors. The dissent seems to assume that the CED tax 

mandated by Senate Bill 351 would not be approved by the voters. This assumption leads the 

dissent to first disparage and then deny the constitutional right to vote to save the statute from 

the people's will. The people may surrender their right to vote under article VII, section 3, by 

amending that provision; but they ought not to have the right taken from them by judicial fiat, 

or ignored by the Legislature. 

B 

Appellees further contend that article VII, section 3-b excuses an election by the CEDs 

reduce the learning qualities that are there- as the Governor said, "the dumb down syndrome.· 
We don't want that. 

But the problem of it is, that we will reduce expenditures in a system that is heavily minority and 
that is gomg forward at a very JOOd scholastic pace. For instance, we have just competed in the 
acadeDilc decadl.lon; for the first time a small school in South Texas competed very well and won 
many first and secODd pLaces, not only at the regional level but at the state level. So it is very 
uupoi"Wit that we are able to continue a quality program that is heavily invested in the well-being 
of the young people who live in the Palacios school district. 

Here IS a school district that is 65" minority. It is a fishing village primarily, that is the way 
most people make thetr livings. Young men and women will leave school at the third and fourth 
grade level to go and worlc on shrimp boats and other fishing vessels as young people, and they 
drop out of the school system. But what we have done by the good fortune that we have bad, we 
have been able to keep those youngsters in school. And today we have got Yale University, we've 
got Stanford University .... Debate on Tex. S.B. 351 on the Floor of the House, 72nd Leg., 
R.S., 14-16 (Feb. 28. !991). 
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<:reated under Senate Bill 351. The legislature adopted this provision," which is nearly as 

cumbersome as section 3 of the same article, in 1962 but limited its application to "any 

independent school district, the major portion of which is located in Dallas County." Tex. S.J. 

Res. 6, 57th Leg., R.S., 1961 Tex. Gen. Laws 1301. It appears to have been prompted by the 

necessity of having a tax authorization election every time the boundaries of a school district 

changed. See Crabb v. Celeste Indep. Sch. Dist., 146 S. W. 528 (Tex. 1912); Parks, 111 S. W. 

726; Davis, 57 Tex. 225; Bums v. Dilley Counry Line Indep. Sch. Dist., 295 S.W. 1091 (Tex. 

Comm'n App. 1927, judgm't adopted); Millhollon v. StanJOn lndep. Sch. Dist., 231 S.W. 332 

(Tex. Comm'n App. 1921, holding approved). It is not clear why the provision was originally 

restricted to Dallas County. 2 BRADEN, supra, at 521. In 1966, it was amended to apply to all 

school districts. Tex. H.J. Res. 65, 59th Leg., R.S., 1965 Tex. Gen. Laws 2230. 

The ftrst sentence of section 3-b has no application in this case. Appellees base their 

"' "No tax for the maintenance of public free schools voted in any mdependent school district and no tax for 
the maintenance of a juruor college voted by a junior college district, nor any bonds voted in any such district. but 
unissued, shall be abrogated, cancelled or invalidated by change of any kind in the boundaries thereof. After any 
change in boundaries. the governing body of any such district, without the necessity of an additional election. shall 
have the power to assess, levy and collect ad valorem taxes on all taxable property within the boundaries of the 
district as changed, for the purposes of the maintenance of public free schools or the maintenance of a Junior 
college, as the case may be, and the payment of princtpal of and interest on all bonded indebtedness outstandmg 
against, or attributable, adjusted or allocated to, such distnct or any territory therem, in the amount, at the rate. or 
not to exceed the rate, and in the manner authorized in the district prior to the change in its boundaries, and further 
in accordance with the laws under which all such bonds. respectively, were voted; and such governing body also 
shall have the power, without the necessity of an additional election, to sell and deliver any unissued bonds voted 
in the district prior to any such change in boundaries. and to assess, levy and collect ad valorem taxes on all taxable 
property in the district as changed, for the payment of principal of and interest on such bonds in the manner 
permitted by the laws under which such bonds were voted. In those instances where the boundaries of any such 
independent school district are changed by the annexation of, or consolidation with, one or more whole school 
districts, the taxes to be levied for the purposes hereinabove authorized may be in the amount or at not to exceed 
the rate theretofore voted in the district having at the time of such change the greatest scholastic population 
according to the latest scholastic census and only the urussued bonds of such district voted prior to such change. may 
be subsequently sold and delivered and any voted, but urussued, bonds of other school districts involved 1D such 
annexation or consolidation shall not thereafter be issued. • 
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argument upon the following portions of the second and third sentences of the provision: 

After any change in boundaries, the governing body of any such district, without 
the necessity of an additional election, shall have the power to assess, levy and 
collect ad valorem taxes on all taxable property within the boundaries of the 
district as changed, for the purposes of the maintenance of public free schools 
... in the amount, at the rate, or not to exceed the rate, and in the manner 
authorized in the district prior to the change in its boundaries . . . . In those 
instances where the boundaries of any such independent school district are 
changed by the annexation of, or consolidation with, one or more whole school 
districts, the taxes to be levied for the purposes hereinabove authorized may be 
in the amount or at not to exceed the rate theretofore voted in the district having 
at the time of such change the greatest scholastic population according to the latest 
scholastic census . . . . 

TEX. CONST. art. VII, § 3-b. These provisions do not fit the creation of CEDs. No physical 

boundaries of school distncts are changed by Senate Bill 351, only the imaginary boundaries of 

their taxing power. It is stretching somewhat to regard a school district's ceding of taxing power 

as a change in its "boundaries." Even so, the first sentence quoted above does not apply to 

CEDs, because the change in imaginary boundaries occurs only in existing school districts, not 

in the newly created CEDs. The first sentence would allow existing school districts to go on 

exercising their taxing power irrespective of the creation of CEDs. But it is the taxing power 

of the CEDs, not of existing school districts, that is in question. There has been no change in 

the boundaries of CEDs, imaginary or otherwise, because they are newly created by Senate Bill 

351. The first sentence relied upon by appellees does not confer taxing authority on CEDs. Nor 

does the second sentence. It applies to boundaries changed by "the annexation of, or 

consolidation with, one or more whole school districts." TEX. CONST. art. VII, § 3-b. Senate 

Bill 351, as appellees admit, does not consolidate whole school districts, but only a portion oi 
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their taxing power."' 

The purpose of article VII, section 3-b is to obviate the necessity of a tax authorization 

election every time a school district's boundaries are changed. If boundaries are changed, the 

prior electoral authorization is unaffected. If whole districts are consolidated, the effective 

authorization is that approved by the voters in the prior district with the largest scholast.Jc 

population. In either situation, the changed district exercises a power to tax authorized by the 

electorate to support schools in the district. When school districts are consolidated, the power 

of the new district may be somewhat more or less than that previously authorized in one or more 

of the consolidated districts; the use of the power, however, remains to support the schools in 

the district. Neither the purpose nor the language of article VII, section 3-b authorizes a newly 

created CED to siphon off the taxing power of its constituent school districts and exercise it to 

take revenue from one school district and spend it in another. 

We have construed article VII, section 3-b only once, in Freer Municipal lruiep. Sch. 

Disr. v. Manges, 677 S.W.2d 488 (Tex. 1984) (per curiam), rev'g 653 S.W.2d 553 (Tex. App.-

-San Antonio 1983), after re1TUJ11d, 728 S.W.2d 842 (Tex. App. --San Antonio 1987, writ refd 

n.r.e.), and 775 S.W.2d 774 (Tex. App. -- San Antonio 1989, no writ). In that case, the 

inhabitants of the City of Freer voted to withdraw from the Benavides Independent School 

District, of which Freer was a part, and form a separate independent school district. Freer, 677 

S.W.2d at 489. This Freer did, and later annexed additional area which had also been part of 

"' No school district is divided between more than one CED, as the quote from appellees' brief cited by the 
dissent suggests. Nevertheless, only part of each distnct -- 1ts taxmg power -- is consolidated. 
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the Benavides district. Property owners in this annexed area refused to pay taxes assessed by 

the newly formed Freer district because the voters in the district had never authorized it to levy 

taxes. /d. This Court held that despite the Freer district's failure to have a tax authorization 

election, under article VII, section 3-b it derived the same power to levy taxes that the voters, 

including the property owners in the annexed area, had approved for the Benavides district when 

Freer was a part of it. /d. at 490. The Court concluded: 

Article VII, section 3-b authorizes independent school districts to tax for 
school purposes in those instances in which the subject district was formed wholly 
by disannexation from an existing independent school district that possessed the 
power to tax. 

/d. As we have seen, no part of article VII, section 3-b addresses specifically the creation of 

new districts. However, in Freer, the new school district was created by a change in the 

boundaries of an existing school district, a situation contemplated by article VII, section 3-b. 

But by no stretch of the language or history of article VII, section 3-b can that section be read 

as permitting half or more of the districts' allotted tax authorization to be stripped away and 

redeposited in a new state-controlled entity without voter participation. 

This case is quite different from Freer. In Freer, the voters in the Benavides district. 

including Freer, voted to authorize the district to levy an ad valorem tax for support of the 

schools within the district. 677 S.W.2d at 489. The creation of the Freer district out of the 

Benavides district, with the same power to tax, did not fundamentally alter what the voters had 

authorized. The residents of both districts continued to be subject to an ad valorem tax for local 

schools. In the present circumstances, however, transferring a portion of the taxing power of 
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.1 ·;chool district to a CED fundamentally changes the tax burden approved by the voters of the 

school district. Now they are subject to being taxed not only to pay for the schools in their own 

school district, but they must share the cost of schools in all the other school districts in the 

CED. They are entitled to no voice in the affairs of these other districts, yet they are obliged 

to pay their expenses. The residents of a CED may choose to vote to do this, that is, they may 

vote to authorize the CED to levy taxes that will be disbursed among the school districts in the 

CED to be expended at the discretion of the school boards of those districts. Here, however, 

the residents of the CEDs have never voted to take this course. Rather, Senate Bill 351 thrusts 

it upon them. 

The dissent attempts to justify the consolidation of taxing power in CEDs as "less 

intrusive" than school district consolidation, which the Legislature might have undertaken in 

order to remove the enormous disparities in property wealth on which school finance so heavily 

relies. It is difficult to measure which course is more "intrusive" or "disruptive." Certainly, 

general consolidation of whole school districts would dilute a community's control over its own 

schools and alter the entire structure of the education system, but consolidation of taxing power 

in CEDs without a vote forces taxpayers to pay for schools over which they have nothing to say. 

The effects of the former alternative are hardly minimal, but neither are the effects of the latter. 

In sum, article Vll, section 3-b does not allow CEDs created by Senate Bill 351 to levy 

the ad valorem tax mandated by the statute on all the property in the CED, based solely upon 

the prior approval of the voters in each constituent school district to allow their district to levy 

a tax. Article VII, section 3, requires that before CEDs may levy the statutory tax, it must be 
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~''proved by the voters in the CED. 

IV 

Some appellants contend that the creation of CEDs as school districts violates anicle m. 

sections 56 and 64(a) and anicle VTI, section 3. We examine each of the provisions in turn. 

Article III, section 56 provides in pertinent part that "[t]he Legislature shall not, except 

as otherwise provided in this Constitution, pass any local or special law ... [r]egulating the 

affairs of ... school districts .... • Appellants argue that Senate Bill 351 is such a special law. 

However, a special or local law is one that applies to a limited class of persons as distinguished 

by geography or some other special characteristic. Clark v. Finley, 54 S.W. 343, 345 (Tex. 

1899). By this definition, Senate Bill 351 is clearly not a special or local law: it applies 

generally to the entire State. The fact that sections of the statute assign particular school districts 

to CEDs does not make the law a special one inasmuch as it affects school districts throughout 

the state. Lower Colorado River Authority v. McCraw, 83 S.W.2d 629, 636 (Tex. 1935). Thus. 

Senate Bill 351 does not violate anicle III, section 56. 

Alternatively, appellants argue that if Senate Bill 351 is not a special law then it violates 

anicle III, section 64(a), which States: 

The Legislature may by special statute provide for consolidation of 
governmental offices and functions of government of any one or more political 
subdivisions comprising or located within any county. Any such statute shall 
require an election to be held within the political subdivisions affected thereby 
with approval by a majority of the voters in each of these subdivisions, under such 
terms and conditions as the Legislature may require. 

Appellants contend that this provision requires that consolidation of school districts be by spec1al 
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statute. When article III, section 64(a) was first adopted in 1968, it applied only to El Paso and 

Tarrant Counties. As such, it was obviously not intended to restrict the Legislature's authority 

to create or consolidate school districts under anicle VII, section 3. Nor is there evidence of any 

such intention when it was amended to apply generally in 1970. 

Article VII, section 3 provides in part that "the Legislature may also provide for the 

formation of school district[s] by general laws." TEX. CONST. an. VII, § 3. This Court has 

interpreted that provision as granting the Legislature a "free hand in establishing independent 

school districts" including the abolition and consolidation of districts. Stale v. Brownson, 61 

S.W. 114, 115 (Tex. 1901); see also Prosper Indep. Sch. Dist. v. County Sch. Trustees, 58 

S.W.2d 5, 6 (Tex. Comm'n App. 1933, judgm't adopted); Neill v. Cook, 365 S.W.2d 824, 829 

(Tex. Civ. App. --Eastland 1963, writ refd n.r.e.), appeal dism'd and cen. denied, 376 U.S. 

202 (1964) (the Legislature has the power to change the boundaries of or abolish school districts. 

to consolidate them and to annex school districts to other school districts). Article VII, section 

3 applies to school districts specifically. Inasmuch as article III, section 64(a) deals with the 

consolidation of governmental functions generally, it must give way to the specific provisions of 

article VII, section 3. "In construing apparently conflicting constitutional provisions, a general 

provision must yield to a special provision." San Antonio & A. P. Ry. Co. v. Stare, 95 S.W.2d 

680, 686 (Tex. 1936); see also County of Harris v. Shepperd, 291 S.W.2d 721, 726 (Tex. 1956); 

City of San Antonio v. Toepperwein, 133 S. W. 416, 417 (Tex. 1911). 

We have held above that even though CEDs are merely tax redistribution mechanisms 

with no educational functions, in constituting them as school districts, the Legislature has not 
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exceeded its long recognized, broad authority to create and empower School districts. Our 

decision in City of Wetuherford v. Parker Counry, 794 S.W.2d 33 (fex. 1990), does not limit 

the Legislature's power to consolidate school districts under article VII, section 3. There we 

held a general statute providing for the consolidation of the tax assessing and collecting functions 

for all taxing units within an appraisal district unconstitutional because such consolidation could 

be authorized only by special law, as required by article III, section 64(a). That section dictated 

the result in City ofWearherford because no other constitutional provision specifically authorized 

the consolidation of tax collecting and assessing functions. As we have noted, this is not the case 

with the consolidation of school districts. The tax base consolidation effected by Senate Bill 351 

does not violate article III, section 64(a), or article VII, section 3. 

v 

Appellees argue that our holding today invalidating Senate Bill 351 conflicts with what 

we said in Edgewood II. The dissent expands this argument going so far as to accuse the Court 

in Edgewood II of deliberately misleading the Legislature into thinking that Senate Bill 351 was 

valid. This accusation is wholly without merit. In Edgewood I and Edgewood II, this Court did 

not confront the specific constitutional issues presented in this case. Nor has this Court ever 

determined the constitutionality of a school finance system like that embodied in Senate Bill 351. 

In both Edgewood I and Edgewood II, we insisted that change in the public school system itseli 

was essential to meet the constitutional standard of efficiency in article Vll, section 1. Edgewood 

I, 777 S.W.2d at 397; Edgewood II, 804 S.W.2d at 496. However, we refrained from directing 

the Legislature to take a particular course in effectuating the required change. In Edgewood I. 

40 



1VIC ~d: 

Although we have ruled the school fmancing system to be unconstitutional, 
we do not now instruct the legislature as to the specifics of the legislation it should 
enact; nor do we order it to raise taxes. The legislature has primary responsibility 
to decide how best to achieve an efficient system. We decide only the nature of 
the constitutional mandate and whether that mandate has been met. 

777 S.W.2d at 399. In Edgewood II, after concluding that the Legislature's action following 

Edgewood I did not "restructure the system," 804 S.W.2d at 496, the Court mentioned two 

examples of the kind of systemic change necessary to correct the constitutional defect. 

Consolidation of school districts is one available avenue toward greater efficiency 
in our school finance system. 

Another approach to efficiency is tax base consolidation. 

804 S.W.2d at 497. We did not suggest that there were no other alternatives, or that one of 

these two options was preferred. To the contrary, after discussing each option briefly, we 

reiterated: "We do not prescribe the means which the Legislature must employ in fulfilling its 

duty." !d. at 498. 

Our discussion of the viability of tax base consolidation was restricted to questions that 

had been raised in the district court regarding the effect of our decision in Love v. City of Dallas. 

40 S.W.2d 20 (Tex. 1931). We said: 

We disagree with the district court's observation that [tax base consolidation] 
"appears to run afoul of certain constitutional provisions related to taxation." The 
district court was apparently concerned that consolidation of tax bases violated this 
Court's opinion in Love. 

804 S.W.2d at 497. After reviewing our holding in Love, we concluded: 
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Anicle VII of the Constitution accords the Legislature broad discretion to 
create school districts and define their taxing authority. The Constitution does not 
present a barrier to the general concept of tax base consolidation, and nothing in 
Love prevents creation of school districts along county or other lines for the 
purpose of collecting tax revenue and distributing it to other school districts within 
their boundaries. While consolidating tax bases may not alone assure substantially 
equal access to similar revenues, the district coun erred in concluding that it is 
constitutionally prohibited. 

!d. at 497-98 (footnote omitted). In saying that neither the Constitution nor Love prohibited "the 

general concept of tax base consolidation," we did not exempt such action, regardless of how 

it might be undenaken, from all other requirements of the Constitution. We did not say that tax 

base consolidation could nor be unconstitutional; all we said was that it could be constitutional. 

Our discussion of Love simply was not concerned with any of the constitutional issues of this 

case. 

We observed that tax base consolidation might be implemented under existing statutes 

with voter approval. 

Since this constitutional grant of power [to create school districts and 
define their taxing authority under anicle VII] does not specify the details of 
statutory implementation, a number of alternatives are available to the Legislature. 
One such method, already in place, allows voters to "create an additional 
countywide school district which may exercise in and for the entire territory of the 
county the taxing power conferred on school districts by Article VII, Section 3, 
of the Texas Constitution." TEX. Eouc. CODE § 18.01. The voters are 
pennitted to implement such a taxing scheme "without affecting the operation of 
any existing school district within the county." 

804 S. W.2d at 497 n.l4 (emphasis added). We recognized that this one method was not the 

Legislature's only alternative. Nevertheless, in the limited context of our discussion, we 

obviously contemplated that approval of the voters of the county would be required. Moreover. 
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Love itself suggests that an el~tion would be necessary: 

Since the Constitution does not permit the taxation of the people of a 
school district for the support of that dist.-ict, except upon a vote of the people of 
the school district, it is not debatable that the Legislature cannot compel one 
district to use its funds and properties for the education of scholastics from 
another district, without just compensation. 

Love, 40 S.W.2d at 29-30 (emphasis added). 

On rehearing, we were asked to overrule Love "or interpret that case 'in a manner that 

would permit the [state-wide] recapture of local ad valorem revenues for purposes of 

equalization.'" 804 S.W.2d at 499. A majority of the court refused to do so, stating: "We 

believe Love is sound and d~line to overrule or modify it." /d. (emphasis added)."' Rej~ting 

the argument "that all school districts are mere creatures of the state, and 'in reality, all taxes 

raised at the local level are indeed State taxes subject to state-wide recapture for purposes of 

equalization'," a majority of the court stated: 

Our Constitution clearly recognizes the distinction between state and local 
taxes, and the latter are not mere creatures of the former. The provision that 
"[n]o State ad valorem taxes shall be levied upon any property in this State," TEX. 
CONST. art. Vill, § 1-e, prohibits the Legislature from merely recharacterizing 
a local property tax as a "state tax." Article Vll, ~tion 3, however, states that 
"the Legislature may authorize an additional ad valorem tax to be levied and 
collected within all school districts heretofore formed or hereafter formed, for the 
junher maintenance of public free schools, and for the erection and equipment of 
school buildings therein." TEX. CONST. art. VII, § 3 (emphasis added). These 
constitutional provisions mandate that local tax revenue is not subject to state-wide 
recapture. 

"' The court was not unanimous on the question of whether an opinion should issue on rehearing. I, along wnb 
Justices Mauzy, Doggett and Gammage were of the opinion that the motion for rehearing should be overruled 
without opinion. See Edgewood I/, 804 S.W.2d 500, (Gonzalez, J., concurring); Jd. at 501 (Gammage. J .. 
concurring); /d. (Doggett, J., concurring). 
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/d. By holding that the State could not reclassify a local tax to be a state tax, the coun did not 

authorize the State to call a state tax a local tax. In disapproving statewide recapture of local 

taxes, we did not approve the state-mandated local taxes levied by CEDs under Senate Bill 35 I. 

The latter mechanism was not considered in Edgewood II. 

In Edgewood ll, we simply did not address the issues now raised in this proceeding, 

which have resulted from the manner of tax base consolidation fashioned by the Legislature in 

Senate Bill 351. The legislative history of Senate Bill 351 reveals that the members of the 

Legislature were confronted within sharply conflicting testimony concerning the many difficult 

constitutional issues presented by this case. Contrary to what the dissent argues, they were not 

fooled into thinking that this Coun had preapproved the system enacted by Senate Bill 351. In 

clarifying the views of one of the witnesses, the chairman of the conference committee stated that 

an attorney would in all probability "come back and file suit and say, well, that's, that's a legal 

fiction, that's just really a state tax and you created a district to collect the state tax, that's all that 

is.· Hearings of Conference Comminee on Senate Bill351, Tex. S.B. 351, 72nd Leg., R.S., 

(Mar. 7, 199l)(l'r. 330). One witness who testified concerning the conflict between Senate Bill 

351 and article vm, section 1-e, was asked by the chairman, "Do you see any legal problem 

with the Legislature assigning a minimum tax or a tax rate?" The witness answered, "Yes, I 

do.· Id. at 17. 

Concerning the right of the people to vote on the imposition of local taxes for schools, 

an assistant attorney general testified before the conference committee: "you can steal the 

authorization [from existing school districts for CEDs] if you will under article vn, section 3-b, 
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... can we guarantee that this is going to meet a constitutional challenge, the answer is, is no." 

/d. at 3-4. ::~ Another witness testified: "article VII, section 3 says before that new [CED] school 

district can levy that tax it's got to be a vote as by a majority of the voters authorizing that tax.· 

/d. at 18. The chairman observed: "Wouldn't be anybody against it, but the people.· /d. at 20. 

One committee member summarized: "Without passing a constitutional amendment there, we 

::~ The dissent asserts that this quotation bas been taken out of context and that Mr. O'Hanlon clearly indicated 
that Senate Bill 351 was constitutional. In fact Mr. O'Hanlon's testimony is indicative of the intense debate and 
uncertain conclusions surrounding Senate Bill 35 I. We cite it at length: 

[T]he problem here is that, that we appear to be in a situation either repeated references to tax 
base consolidations and things of that nature of being led down the road by the Texas Supreme 
Court, that which. that no one has yet fought. The notion of tax base consolidation is not 
something that you've done before, that's why we can't tell you, we cannot predict the 
outcome of the, a challqe to the mechanics of how we set, set about doing it. We have 
never done a limited pwpose consolidation which is what the Supreme Court bas said over and 
over and over again is the way to fix the problem. They're directing us into the, into an area 
where, where there are no amwers. But they have, on each occasion in which they have 
chosen to write on this, endorsed the concept of tax base consolidation, they have word, they've 
called it another base-tax sharing, and appear to be leading us down this road. I will 
reiterate that every time that they mention Love and they, and Love still exists out there, that 
they talk about it in terms of statewide recapture. Love prohibits state-wide recapture of 
funcb. And they go on to say in Edgewood Ill [Edgewood II motion for rehearing] that we can 
still do tax base consolidations through the creation (implementing) school districts. That's what 
we're doing. The question then becomes is, is this recaptured district amount to it, some kind 
of a sham because it's not a school district. I refer you to Chapter 18. Chapter 18 is not a 
school district as we know it either. Chapter 18 is an entity that exists solely for the purposes 
of collecting, levying taxes when they refer to the levy in that footnote 14 that I talked to you 
a little while ago. [Mr. O'Hanlon explained footnote 14 of Edgewood II to the committee 
twice]. Tbey said that was one method that the legislature provided that it's constitutionally 
appropriate. Tbey didn't say that was the exclusive method. And I take again that their 
choice of language in that regard to be significant. H they'd a said that was the only method 
that you had to provide for only collection of taxes by the local levy of this now larger unit, 
they could have told us that and they chose not to. So in SIDil, this is a bit of a chancy 
prospect. There's no question about. But there is no guidance. Anybody that gets up there 
and, and tells you that there is a clear path and that we can only do it one way or another 
has got to be talking about their own opinion because there's (two) other than Love .... 

/d. at 4 (emphasis added). 
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almost have a hundred percent assurance that we're going to have future litigation from one side . 

or another on this." /d. at II. 

The chainnan stated in an earlier proceeding: "I think almost everybody is now of a 

mind that it will require constitutional revision to allow recapture, redistribution, and kind of 

state-wide equalization plan where you take money from one district and use it in another." 

Hearings ofSenaJe Education Commirree on SenaJe Bill351, Tex. S.B. 351, 72nd Leg., R.S., ' 

9 (Feb. 13, 1991). The conference committee chainnan also stated: "[D]o you truly believe the 

Supreme Coun of the State of Texas has the guts to shut the school system down? . . . Well. 

I want to state here publicly and send them a message across there, I don't believe they have the 

guts to do it. . . . The question is whether we have the guts to challenge the Supreme Coun 

to shut the schools down." Hearings of Conference Committu on Sena1e Bill 351, Tex. S.B. 

351, 72nd Leg., R.S., 16-26 (Mar. 7, l99l)(Tr. 345-355). 

While we do not fault the Legislature for reaching the wrong answers to the difficult 

constitutional questions of school finance, we cannot ignore the unconstitutionality of Senate Bill 

351. We cite its proceedings to demonstrate that it was not misled by our prior opinion to think 

that Senate Bill 351 was free from the challenges now raised against it. 

VI 

Having concluded that provisions of Senate Bill 351 violate the Constitution, we now turn 

to the effect of our ruling. 

A 

In addressing the issues raised today our focus has been on the provisions of Senate Bill 
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351 which create CEDs and require them to levy taxes. These provisions, though relatively few 

among the many matters covered by Senate Bill 351, are an integral part of the statutory school 

finance system. Indeed, the CED tax levied by Senate Bill 351 is the very cornerstone of the 

entire school finance structure. 

Like many statutes, Senate Bill 351 contains a savings clause, the purpose of which is to 

isolate any infinnity that may be found to individual provisions and preserve uninfected the 

remainder of the statute. That savings clause, section 29 of the statute, states: 

If any provision of this Act or its application to any person or circumstance 
is held invalid, the invalidity does not affect other provisions or applications of 
this Act that can be given effect without the invalid provision or application, and 
to this end the provisions of this Act are declared to be severable. 

Act of April 11, 1991, 72nd Leg., R.S., ch. 20, § 29, 1991 Tex. Gen. Laws 381, 415. 

Applying this provision, we do not hold Senate Bill 351 unconstitutional and therefore invalid 

in its entirety; rather, we limit our holding to the finance system it creates. We cannot, however, 

restrict our holding to only those portions of the statute which create CEDs and require them to 

tax. Were we to do so, the finance system that remained- if a system could be discerned in the 

remnants at all - would bear no resemblance to that which the Legislature intended, and would 

do nothing to remedy the disparities in school funding condemned in Edgewood I and Edgewood 

ll. The finance scheme envisioned by Senate Bill 351 cannot be given effect without the CED 

tax. 

We therefore conclude, as we have in both those prior school funding decisions, that the 

constitutional defects we have found pertain not to individual statutory provisions but to the 
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scheme as a whole. It is the system that is invalid, and not merely a few of its components. 

B 

When we held the school funding system violated the Constitution in Edgewood I and 

Edgewood II, we stayed the effect of our ruling in order to allow the Legislature to respond. 

We must consider whether it is appropriate to follow the same course here because in one 

respect, at least, this case is different. In our prior decisions, we dealt more with the operation 

of the system as a whole rather than with any specific element of it. Our ruling that the system 

was invalid could not be given retroactive effect because the past could not be corrected. We 

did, however, delay its prospective effect for a period of time, allowing the system to continue 

in operation until it could be changed. In this proceeding, by contrast, our ruling invalidating 

the CED tax could be given retroactive effect by requiring that the tax be refunded to the 

taxpayers. 

Generally, judicial decisions apply retroactively. Sanchez v. Schindler, 651 S.W.2d 249, 

254 (Tex. 1983). This rule is not without exceptions, however, and we have occasionally 

depaned from it to apply a decision prospectively." In this we are not alone. The United 

" E.g., Reagan v. Vaughn, 804 S. W.2d 463, 468 (Tex. 1990) (adopting C&Wie of ~etioa for lou of parent.al 
consortium); Moso- v. United States Steel Corp., 676 S.W.2d 99, 103 (Tex. 1984) (coastruins "other miDerals' 
m mineral conveymc:es); Duncan v. CessM Aircraft Co., 665 S.W.2d 414,434 (Tex. 1984) (adopting comparau'• 
causatioa); Friendswood Dev. Co. v. Smith-Southwest Indus. Inc .• 576 S. W.2d 21, 3G-31 (Tex. 1978) (rule impos~ng 
liability for nelllisent use of groundwater applied prospectively); Whinlesey v. Miller, 572 S. W.2d 665, 669 (T ox 
1978) (adoplillg cause of ~etion for loss of consortium); Felderho.ffv. Felderho.Jf, 473 S. W.2d 928, 933 (Tex. 1971> 
(limiting parental immunity). 
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States Supreme Court also has recognized that certain cases require prospective application." 

Numerous other state supreme courts have invalidated state taxes and applied their decisions 

prospectively, refusing to grant refunds." And as we have done in Edgewood I and Edgewood 

ll, numerous other state supreme courts which have invalidated their school finance systems on 

JO American Trucldng A.ss 'ns, Inc. v. Smith, 110 S. Ct. 2323, 2332 (1990) (held state highway use tax 
unconstitutional, but refused to require refunds for pre-1987 tax years); Nonhern Pi~line Constr. Co. v. MaraJhon 
Pipe Line Co., 458 U.S. 50, 88 ( 1982) (prospectively invalidated statute granting Article III judicial powers to non­
Article III bankruptcy judges, and stayed judgment to allow Congress to act); Buckky v. Valeo, 424 U.S. I, 142 
( 1976) (stayed for 30 days that part of judgment affecting authority of Federal Election Commission); Lemon v. 
Kunzman, 411 U.S. 192, 199 (1973) (penmned state to reimburse nonpublic sectarian schools under invalidated 
state aid statute); Chevron Oil Co. v. Huson, 404 U.S. 97, 107-()9 (1971) (prospectively applied state limitations 
period to action under Outer Continental Shelf Lands Act, 43 U.S.C. § 1331 et seq.); Cipriano v. City of Houma, 
395 U.S. 701, 706 (1969) (prospectively invalidated state statute permitting only property owners to vote on 
municipal bonds); Linkletter v. Walker, 381 U.S. 618, 628 (1965) (prospectively applied exclusionary rule 
announced in Mapp v. Ohio, 367 U.S. 643 (1961)); Reynolds v. Sims, 377 U.S. 533, 585 (1964) ("where an 
impending election is imminent and a State's election machinery is already in progress, equitable consideratiOns 
might justify a court in withholding the granting of immediately effective relief in a legislative apportionment case. 
even though the existing apportioomeot scheme was found mvalid"); Engklnd v. Louisiana StaJe Bd. of Medical 
E.Jwminers, 375 U.S. 411, 422 (1964) (declined to apply new inte1pretation of Government & Civic Employees 
Organizing Comm .• CIO v. Windsor, 353 U.S. 364 (1957)); Chicot County Drainage Dist. v. Ba:aer State Bank. 
308 U.S. 371, 374 (1940) (rejected any "principle of absolute retroactive invalidity"). 

" E.g., Gulesian v. Dade County Sch. Bd., 281 So. 2d 325, 326 (Fla. 1973) (refused to order refund of ad 
valorem taxes collected under unconstitutiooal school funding bill because it would cause fiscal chaos, and school 
boards had relied in good faith on presumptively valid statute); Southern Pac. Co. v. Cochise County., 377 P.2d 
770, 778 (Ariz. 1963) (prospectively invalidated tax assessment procedure to avoid "great economic hardship"); 
Strickland v. Newton County, 258 S.E.2d 132, 133-34 (Ga. 1979) (prospectively applied invalidation of sales tax 
to avoid "unjust results"); Jacobs v. Laington-Fayette Urban County Gov't, 560 S. W.2d 10, 14 (Ky. 1977) (refused 
to retroactively apply holding invalidating unconstitutional personal property tax, to avoid a "chaotic disruption of 
services" and "a hardship upon all the citizens of that local goveromeot"); Salorio v. Gklser, 461 A.2d 1100, 1111 
(N.J.), em. denied, 464 U.S. 993 (1983) (prospectively applied invalidation of tax as of six months after decision); 
Foss v. City of Rochester, 491 N. Y.S.2d 128, 136 (1985) (refused to retroactively invalidate tax because city "would 
suffer an undue burden if it had to refund the taxes collected"); Hurd v. City of Buffalo, 343 N. Y.S.2d 950, 953-54 
(App. Div. 1973) (refused to require refund of unconstitutional tax collected before date of decision), aff'd, 355 
N.Y.S.2d 369 (1974); Metropolitan Life/ns. Co. v. Commissioner of Dep't of Ins., 373 N.W.2d 399, 412 (N.D. 
1985) (refused refund of unconstitutional state tax, to avoid "significant hardship upon the state's existing financial 
requirements"); Soo Line R.R. v. State, 286 N. W.2d 459, 465 (N.D. 1979) (prospectively invalidated property tax 

method prospectively to avoid "chaos"); Rio Algom Corp. v. San Juan County, 681 P.2d 184, 196 (Utah 1984) 
(invalidated ad valorem taxes prospectively, except as to plaintiffs); Bond v. Burrows, 690 P.2d 1168, 1174 (Wash. 
1984) (denied refund of unconstitutional sales tax to avoid "great financial and administrative hardship"); Gou/ieb 
v. City of Milwaulcee, 147 N. W .2d 633, 646 (Wis. 1967) (prospectively applied holding on unconstitutional property 
tax law to avoid creating fiscal problems). 
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si.ate constitutional grounds have nevenheless allowed the systems to continue to operate while 

legislatures constructed new finance plans." 

The United States Supreme Court has recognized that whether a state court's rulings of 

state law are to be given prospective or retroactive application is a matter for the state court to 

decide. Grear Nonhem Ry. Co. v. Sunburst Oil & Ref Co., 287 U.S. 358 (1932). In Sunburst, 

the United States Supreme Court reviewed a decision of the Supreme Court of Montana. In an 

earlier case the Montana Supreme Court had held that persons who paid intrastate shipment rates 

later determined to be excessive were entitled to refunds. When Sunburst sued Great Nonhero 

and obtained a refund against it, Great Nonhero appealed. The Montana Supreme Court 

reversed its earlier decision and held that in the future persons who paid excessive rates could 

not obtain refunds. However, the court refused to apply its decision to Sunburst or any other 

person who had paid excessive rates prior to its decision. Great Nonhero appealed, contending 

that the decision violated the Due Process Clause of the Fourteenth Amendment to the U.S. 

Constitution. Rejecting this contention, the United States Supreme Court in a unanimous opinion 

stated: 

This is a case where a court has refused to make its ruling retroactive, and the 
novel stand is taken that the Constitution of the United States is infringed by the 
refusal. 

32 E.g., Snrano v. Priest, 487 P.2d 1241, 1266 (Cal. 1971), ern. denied, 432 U.S. 907 (1977); Rou , .. 
Council for Better Educ., Inc., 790 S.W.2d 186, 216 (Ky. 1989); Helena Elementary Sch. Dist. No. I v. State, 769 
P.2d 684, 693 (Mont. 1989); Seattle Sch. Dist. No. I v. State, 585 P.2d 71, 104-05 (Wash. 1978) (en bane!; 
Washakie County Sch. Dist. v. Herschler, 606 P.2d 310, 337, 340 (Wyo.), ern. denied sub nom., Hot Sprrn~> 
County Sch. Dist. No. I v. Washakie County Sch. Dist. No. I, 449 U.S. 824 (1980). 
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We think the Federal Constitution has no voice upon the subject. A state 
in defining the limits of adherence to precedent may make a choice for itself 
between the principle of forward operation and that of relation backward. It may 
say that decisions of its highest court, though later overruled, are law none the 
less for intermediate transactions. Indeed there are cases intimating, too broadly 
... that it must give them that effect; but never has doubt been expressed that it 
may so treat them if it pleases, whenever injustice or hardship will thereby be 
averted. . . . On the other hand, it may hold to the ancient dogma that the law 
declared by its courts had a Platonic or ideal existence before the act of 
declaration, in which event the discredited declaration will be viewed as if it had 
never been, and the reconsidered declaration as law from the beginning .... The 
alternative is the same whether the subject of the new decision is common law 
. . . or statute. . . . The choice for any state may be determined by the juristic 
philosophy of the judges of her courts, their conceptions of law, its origin and 
nature. We review not the wisdom of their philosophies, but the legality of their 
acts. The State of Montana has told us by the voice of her highest court that with 
these alternative methods open to her, her preference is for the first. In making 
this choice, she is declaring common law for those within her borders. The 
common law as administered by her judges ascribes to the decisions of her highest 
court a power to bind and loose that is unextinguished, for intermediate 
transactions, by a decision overruling them. As applied to such transactions we 
may say of the earlier decision that it has not been overruled at all. It has been 
translated into a judgment of affirmance and recognized as law anew. 
Accompanying the recognition is a prophecy, which may or may not be realized 
in conduct, that transactions arising in the future will be governed by a different 
rule. If this is the common law doctrine of adherence to precedent as understood 
and enforced by the courts of Montana, we are not at liberty, for anything 
contained in the constitution of the United States, to thrust upon those courts a 
different conception either of the binding force of precedent or of the meaning of 
the judicial process. 

/d. at 364-66 (citations omitted). 

The Supreme Court has recently reaffirmed Sunburst in American Trucking Associations. 

Inc. v. Smith, 110 S. Ct. 2323 (1990). There the Court stated: 

When questions of state law are at issue, state courts generally have the authority 
to determine the retroactivity of their own decisions. 

/d. at 2330 (citing Sunburst). Likewise, the Court stated, it has the sole authority to determine 
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r.he retroactivity of its own decisions. The Court had previously held that certain unapportioned 

highway use taxes violated the Commerce Clause of the U.S. Constitution. In American 

Trucking the Court held that its prior decision should not be applied retroactively to require the 

State of Arkansas to refund the revenue collected under such a tax before the Supreme Court's 

initial decision. 

The same day American Trucking was decided, the Court held in another case that the 

State of Florida was required to refund preferential liquor excise taxes levied in violation of the 

Commerce Clause of the U.S. Constitution. McKesson Corp. v. Div. of Alcoholic Beverages & 

Tobacco, 110 S. Ct. 2238 (1990). The difference between the two cases, the Court explained 

in American Trucking, was that the Florida tax in McKesson had been levied after such taxes had 

been held to be unconstitutional, and Florida was thus on notice of the Court's holding before 

the tax was authorized. Thus, the issue was not retroactivity but the failure of Florida to follow 

Court precedent in fashioning its tax laws. As the Court stated: "Of course, we had no occasion 

to consider the equities of retroactive application of new law in McKesson because that case 

involved only the application of settled Commerce Clause precedent. • 110 S. Ct. at 2332. 

American Trucking recognizes that some judicial decisions, including decisions 

invalidating taxes, should be applied only prospectively. 33 Its reaffirmance of Sunburst 

'' In American Trvdcing, Justice Scalia concurred with four other members of the Coun in boldine thai 
Arlcansas was not required to refund the !aXes in issue. However, Justice Scalia refused to join the analysis 
employed by the plurality, arguine instead that collltS should never engqe in prospective decision maltine. Because 
only four members joined in the plurality opinion refusing 10 give retro.:tive effect to a decision that !aXes lilce 
Arkansas' are unconstitutional, the dissent suggests thai a majority of the U.S. Supreme Coun no longer favors 
applying some judicial decisions prospectively only, and thai we therefore cannot consider domg so in tills ca.se. 
The dissent's areument is without menl for several reasons. First, precedent is more biudine than propos1s. Wb.al 
the Supreme Court may do in future cases mvolving relroacuvily issues is no1 as significanl as wbal il bas already 
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.: ~-'_ablishes that when the issue is whether the decision of a state court should be retroactive, that 

issue is to be decided by the state court. Our Court has also recognized that whether to apply 

a state law decision retroactively or prospectively is well within our discretion. Huston v. FDIC, 

800 S. W.2d 845, 849 (Tex. 1990); see also Sanchez, 651 S. W.2d at 254 (citing Sunbursl). 

Other jurisdictions likewise have adopted this same position. E.g., Board of Comm 'rs of Wood 

Dale Pub. Library Disr. v. County ofDu Page, 469 N.E.2d 1370, 1372 (Ill. 1984); Jacobs, 560 

S.W.2d at 14; Metropolitan Life, 373 N.W.2d at 408; SooLine, 286 N.W.2d at 466; RioAlgom, 

681 P.2d at 195. 

Although we have the authority to determine the effect of our decisions and have 

frequently exercised it, we have not clearly articulated the factors which bear upon such 

decisions. Twenty years ago the United States Supreme Court first adopted a three-pan analysis 

to help resolve questions of civil prospectivity: 

First, the decision to be applied nonretroactively must establish a new principle 
of law, either by overruling clear past precedent on which litigants may have 
relied, or by deciding an issue of first impression whose resolution was not clearly 
foreshadowed. 

Second, ... [the court] must ... weigh the merits and demerits in each case by 
looking to the prior history of the rule in question, its purpose and effect, and 
whether retrospective operation will further or retard its operation. 

Finally, [the court must] weig[h] the inequity imposed by retroactive application, 
for where a decision of [the court] could produce substantial inequitable results if 

done in decided cases. Second, the Supreme Court's recent retroactivity discussions have evoked substanuai 
discussion, msing many considerations which have not yet received full attention. See Fallon & Meltzer, New La....-. 
Non-Rerroactivity, and ConstituzioMl Remedies, 104 HAllY. L. REv. 1733, 1832 (1991). Finally, the ongomg 
debate in the Supreme Court over what retroactive effect its decisions must be given does not dictate our o"'n 
resolution of this issue. Throughout the debate, Sunburst, which allows each court to arrive at its own resolut1on 
of the issue, bas not been questioned. 
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applied retroactively, there is ample basis in our cases for avoiding the injustice 
or hardship by a holding of nonretroactivity. 

Chevron Oil Co. v. Huson, 404 U.S. 97, 106-07 (1971).,. A number of states have used the 

Chevron test in resolving their own prospectivity questions." We have applied the test in 

,. The disseot IDJstakenly uuerprets J~ B. Beam Distilling Co. v. Georgia, Ill S. Ct. 2439, 2448 (1991), 
as casting doubt on the Chevron test. In fact, Justice Souter, who announced the Court's decision in that case, 
joined by Justice Stevens, took care to state that his opinion did not limit C'Mvron: "The groUDds for ous dectston 
today are narrow. They are confined entirely to an issue of choice of law: when the Court bas applied a nile of 
law to the litigants in one case it must do so with respect to all others not barred by procedural requirements or res 
judicata. We do not specu/.are as to the bounds or propriery of pure prospeaiviry. • (Emphasis lidded). Jusuce 
White, concuiTUig m the judgment, stated: "[t]he propnety of prospective application in this Court, in both 
Constitutional and statutory cases, is settled by our pnor decisions.· ld. at 2449. Jusuces O'Connor, Kennedy, 
and the Chief Justice affirmed the vitality of prospectivity, noting that "it is precisely in decermining general 
retroactiviry that the Chevron Oil test is most needed . . . . The mquiry the Court summariud in C'Mvron Oil 
represents longstaDding doctnne on the application of nonretroactiviry to civil cases.· /d. at 2452. Funhermore 
Justice Stevens, the author of the disseot in American Trucking, refused to join Justices Blackmlm, Scalia, and 
Marshall's diS&ellts or to question C'Mvron's vitaliry. 

"E.g., u pane Co/co, 515 So. 2d 43, 52 (Ala. 1990) (DOled usefulness of the C'Mvron test and applied 1110 
state law question); Alnskan Village, Inc. v. SmDI/ey, 720 P.2d 945, 949 (Aiask.a 1986) (new rule could be applied 
prospectively if "( 1) the rule is one of first impression . . . (2) defendant justifiably relied on prior interpretations. 
(3) undue ba.nlsbip would result, and (4) the purpose and effect of the holding is bell served by a purely prospectiVe 
application"); C'Mvron Chem. Co. v. Superior Coun, 641 P.2d 1275, 1280 (Ariz. 1982) (en bm<:) (DOled 1ts 
approval of the C'Mvron test and applied it in the case); WOOttf v. YoiUig, 807 P.2d 455, 463 (Cal. 1991) ("Particular 
considerations relevant to the retroactiviry determination include the reuoaabl- of the parties' reliance on the 
former rule. the nature of the change as substaDtive or procedural, retroactiviry's effect on the lldministration of 
justice, and the purposes to be served by the new rule"); Wood Dale, 469 N.E.2d at 1372-74 (applied Chevron to 
determine wbetber decision invalidating counry practice of retaining interest on inves~Da~t of tu receipts should 
be applied retrl*:tively); SchromntuJ v. Bamicle, 437 N.E.2d 205, 209 (Mus. 1982) (applied test aliiiDit identical 
to the C'Mvron test in determiniq wbetber to apply libel rule prospectively); Moorhouse v. Ambassador Ins. Co., 
Inc., 383 N.W.2d 219, 223 (Mich. App. 1985) (examined "(I) the purpose of the new rule, (2) the paeral reliance 
upon the old rule, and (3) the effect of full retroactive application of the new rule on the administration of justice.-); 
S11171MT'1 v. S11171MT'1, 701 S.W.2d 720, 724 (Mo. 1985) (en bane) (adopced a test cloeely resembling Chevron); 
Orleans v. COIPIIMrCial Union Ins. Co., 578 A.2d 360, 362 (N.H. 1990) (declined to adopt C'Mvron test outright 
but noeed its usefulness and applied it); Rutherford Educ. Ass 'n v. Board of Educ., 489 A.2d 1148, 1155-56 (N.J. 
1985) (test contained "virtually the same factors" as the Chevron test); Gurnu v. Aerna Life & CasMally Co., 433 
N.E.2d 128, 130-31 (N.Y. 1982) (court used Chevron test to determine if state insurance law decisioa should be 

given retroactive effect); Fouruain v. Fountain, 200 S.E.2d 513,514-15 (Va. 1973) (explained that "considerat1oo 
should be given to the purpose of the new rule, the extent of the reliance on the old rule, and the effect on tb~ 
administration of justice of a retroactive application of the new rule"). 

In the most recent application of the C'Mvron test by a state court, the North Carolina Supreme Court noteJ 
that "we IDight conclude from American Trucking that a majority of the Supreme Court is moving away from th< 
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628 (Tex. 1987). and we conSider It to be cq\Wly useful 10 nuners of state l~v.. Accordmgl~. 

we consuier whether our dectsion today should be apphed retroactively 1n hght of CM\·rotl" s 

three factors. • 

First. today"s dectston mvolves 1ssues oi first ampresston whose det.ermuauon was not 

clearly foreshadowed. There is, as we ~ve noted, a dearth of caselaw int.erpreung the 

constitutional provtsions m 1ssue, and none of those cases mvolve circumstances hke those 

presented in this case. No Texas coun has previously addressed a challenge brought under 

article VID, section 1-e. In only one previous instance has thts Coun spoken on article VII. 

IICIGfiii'OKII" lpplaDOa of COGIIIIIIDOIIal dectaoas. We do DOC beheve ~~~e lbould 10 coaclude. lA &lllfl the Coun 
111111 • ~ 10 ay IMI die nale of Owwofllbould ao loapr be IIJIPlied ill civil -&Del dec:lmed 10 do so • 
s- v. ~. «17 S.E.ld 791. 79S (N.C. 1991 ); s« Srrolt ~Co. v. ()qHumtDu of Ala111ouc &vrraf' 
c-mH. 116 P.ld 1090. 1093-94 (N.M. 1991). 

• C011fua UIJIS IIIDOIIJ lhe varioul oowu lbalua lhe C7wvrott leSt cooc:cm.malhe WC~Jbl CiKh C~cm faclor 
sbould be Jl"- m lppi)'UIIIhe -. S. c.- S. Delq, Noce. CDfl/usWII ill FIMral COIUU: AppuC"QJJon of 
dw aw- r- illllMrooaivr-l'rwp«riw D«isiiOu. 1985 U. lu... L REv. 117. 121 (1915) . Some feden.l couru 
,......,. die ptopoaMI of pr'OipeCUW lpplic:alioa 10 clemoolrnle lbal-=b of tbe C7lnoroft fK1on f"avon a pro.pecu,·r 
--.. S.. C..f .. l.owGry "· LailttUMLDall Bd. ofE.t:JMc .. 903 F.ld •22. •27 (6ch Cir. 1990); ScltMfrr v. Fim 
IW'l a-t. 509 F.ld 1217. 1294 (7da Cir. 197S). We declme 10 follow tta.e cu.IDd m...d edopc lhe llf'P"*b 
follow8d by die DJOI'IIY of fedenl oowu wbic:b allows a txo.der t.laDciq &1110111 tbe duw CMYrcM facton. 
s;1- "· lklny. a.s F.2d 1012. 1015-16 (D.c. Cir. 1911) <c:oun .ppbed dec:1sioa PfOII*U"eiY c~e~p~~e '-=' ttw 
-.ct Pftllll did 1101 favor JII'OII*IIviiYl: 1- "· COtUoli4tlled Fmrltlwtrp Corp .• 776 F.ld 1•s1. 1460 clOth 
Cir. 1915) ("A p10p1r aader C7wwofl OtlfocueiUpoa tbe relabve 11pificaace of tbe mdividua.l C'Mvron 
facron.. II .. 1101..--ry IMI -=b f"actor ~ ~ve applicatioa"): IJaruvJ v. GUf Tradiltr cl: TrtuiSp 
Co .• 726 F .2d 560. SM (9da Cir. 19a.) {JinllpKave l!pplicaboa allowed .__ "tbe llftlllda of tbe COIIIlderau0115 

..uau., 10 dae fine IDd dwd f"ac:IOn ourweaab{ed} !hal relalmJ 10 lhe ..:ODd f"aciOr ... "); Slrm011 v. p,nrod 
OriUU., Co .. 701 F.ld 441, 445~ (5da Cir. 1983) (court allowed pn:liPeCUw bokl.iq delpt1e coacludillalhallhc 
IKCIIId pn1111 favond a I'IID'OeCtive laoldiac>: SimpsOII v. DiTYCJtw, OJ!ia of WorM7' ~1111011. 611 F. 2d 81. 
IS (l• Cir. 1912); Gull"· C4Jiftuto, 621 F.ld 626. 629 (4th Cir. 1910) ("lbe ipplicaboa of(lbe C'MYrcM) fKion 
g IIOI.....,..,i..,... ttarou,11 a diac..- ...,.._ 10 -=b ICpUUe f"actor. bul by aa aaal)'lia of bow daey UIICnCl ,..,lb 
- ..,.._.). We.,_ tbe YMW of dae Firll Ci~t. !hal "[t)be [aw-) facton are DOC dilcnte. dUembod1od 

11111. bul ndllr oll"w daNe penpedl"- 011 dae c:atral q.-noa of reuo.ctivi!y: - ~ 011 a c:oatrvy Nlc 10 

Jllllified ..a lbe fnlltnlioa of Uf**lioa10 decnmeatal as 10 requue devlaboa from tbe tndibODal ~1oo 
of HllrOIICtiVIIy. • Silwploft, 681 F.ld a1 85. 
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section 3-b, and that case did not address the issues presented by the case at bar nor did it 

foreshadow our decision today. Witnesses who testified before the Legislature concerning the 

same issues were in vigorous disagreement. The first Chevron factor favors a prospective 

application of our decision." 

The second factor of the Chevron test is the "prior history of the rule in question, its 

purpose and effect, and whether retrospective operation will further or retard its operation." The 

"rule in question" in this case is not a simple one because more than one constitutional provision 

is involved. Part of the purpose of article VII, section 3 is to provide for the creation and 

funding of school districts.. The CED tax levied by Senate Bill 351 will provide an essential part 

"The d.isaeat is logically iDcoasistc:Dt iD us malysis of this Chevron filctor. Oa the oae baad, the d.isaeat argues 
that the Court plai.a.ly told the Lesislanue iD Edg~ II that the plu embodied iD s-re Bill 35 I was 
coastitutiODal. Oa the other band. the dissent argues tbat today's decision euctly to the coatnuy is DOthing Dew. 
In fact. the dissent is wroDg oa both counts: we did DOl pre-approve Seaate Bill 35 I iD Edgrwood II or otberwtse 
so foreshadow today"s decisioa that it must be applied retroactively. 

The flaw iD the disseat is the "fallacy of the excluded middle': the dislmt arguea that the Court must !alee 
one of two extreme positioas because there is DO ground betweea them. Thus. according to the d.isaeat, the Court 
must hold that Edgrwood II clearly foroahadowed that a school fiDaDce system like that adopced iD Seaare Bill 3S I 
either would be coastitutiODal, so that the Court has now misled the Legislature, or would be WICOIIItitutiODal, so 
that today's decisioas camwt be lllllde to apply prospectively Ollly. The tnlth, bowever, is that Edgrwood II did 
Deither; it simply did DOt addr.a the~ here because they were aot raised iD that proc:eediq. The issue is 
Edgrwood II was whether the l..qiJialure had adopced aa efficieot school fiDaDce syaem. Tu t... coasolidation 
aad its possible problems were diiCIIIIed simply as oae alteraative the l..qiJialure miaht coasider. We said oaly 
that it is poaible to coa.solidue school district liX bues without violatiq the Coastitutioa. la that very limited 
coateXt, we obviously coatemplated liX authorization elecuoas aad said so. But we were DOt uked by aay party 
to decide, aad we did DOt hold that voter approval either would or would DOt be required; the is5lle was DOt properly 
before us. 

The disseot also coateada that prospective applica1ion of our decision iD this caae is incoasiltellt with our 
recent opinion iD CtUier·T~me~ Publishing Co. v. TriDd ComtnllllictllioM, Itu:, _ S.W.2d_ (Tex. 1991). There 
we determined for the first time the elements required to prove predatory pricina, but refused to rea.nd the case 
for retrial. Althoup the islue wu oae of first impression for us, it hu t- addreued by do~a~~ of courts aad 
commc:orators throuJhout the country for years. We were Dot writia& on a cleaa slate; ra&her, our scate aatitrust 
sl&lUte requires us to CODStnle it iD lwmaay with federalaatitrust law. See TEX. BUS & COM. CODE §15.04. By 
coatrast. the coastitutioaal issues raised iD the present case. and their peculiar application to public school fuadtng 
iD Texas, are unique. 
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of public school funding for the school year now half past. If we should apply our decision 

retroactively and require a refund of those taxes, the effect upon the school system would be 

devastating. Many schools, we are assured by the parties, would not be able to operate through 

the end of the year. Another part of the purpose of article VII, section 3, however, is to 

condition school districts' power to levy on the approval of the electorate. By applying our 

decision prospectively, we allow the collection of a tax without voter approval, in derogation of 

this constitutional provision. We also allow levy of a state ad valorem tax in violation of article 

vm, section 1-e. There is no need to attempt a detailed analysis of all the purposes served by 

the constitutional provisions at issue here, and how those various purposes would be affected by 

a retroactive or prospective decision in this case. Suffice it to say that the effect of a retroactive 

application of our decision would be so damaging to the school system it could not funher any 

purpose of the Constitution. 

The third element of the Chevron test calls us to examine the equitable considerations 

involved in applying a decision prospectively or retroactively. In particular, the court should 

consider the injustice or hardships that would result from a retroactive application. Again, a 

retroactive holding would severely disrupt school finances during the current school year. It 

would cause wasteful school closings, delays in payments to teachers and administrators, and 

inestimable damage to the children whose education could be interrupted for an indeterminable 

amount of time. The Legislature should not be permitted to impose an illegal tax on the citizens 

of this State. As onerous as this burden is, however - and it is very onerous, indeed - we 

believe that equitable considerations favor avoiding a very serious disruption in the education of 
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Texas' children. Although the considerations on both sides of this factor are significant, we 

believe that the balance clearly favors a prospective application of our decision. 

Based upon all three of the Chevron factors, we conclude that our decision in this case 

should be applied prospectively. The dissent argues that a decision applied prospectively is 

advisory. _ S.W.2d _ (citing Wessely, 736 S.W.2d at 628 ntJo declare [a statute] 

unconstitutional and then not apply the holding [in the same case] would transform our 

pronouncement into mere advice")). In some respects, of course, every prospective decision is 

advisory. Nevertheless, this Court, and every other jurisdiction of which we are aware, has 

recognized the necessity of prospective decisions in some circumstances. By applying our 

decision in this case prospectively, we do not leave the panies before us unaffected. We only 

limit that relief because it is impossible to give full retroactive effect to our decision without 

destroying the constitutionally guaranteed interests that it serves. • 

c 

In Edgewood/, we announced our decision on October 2, 1989, but stayed its effect for 

about seven months, until May 1, 1990, to give the Legislature an opportunity to respond. 777 

• The dissent criticizes the Court for affording only prospective relief wben. of course, it would afford no relid 
at all, prospective or otberwisc. Its profeuioas of s)'lllpUhy for taxpayers are tbus most clisinpauous. Tb~ 

dissent's position, io brief, is tbat Seaate Bill 35 I is coostitutioaal, and tbat it sbould DOl be pouible for tbe Coun 
to reacb a contrary conclusion without being compelled to destroy tbe public school system of Texas. 

The dissent contends tbat tbe Court's decision forces taxpayers to pay m illegal tax io violation of tbe1r 
due process rights under tbe federal constitution. Our decision bas no sucb effect because it is prospective only. 
We delay tbe effect of our boldiog until after collection of tbe 1991 md 1992 CEO tax, as we are permitted to do 
under Sunburst. Enforcement of the CEO tax until our decision become& effective is no more a deaia.l of due 
process tbm denying Great Northern recovery of tbe rates it refunded to Sunblli'St io tbat case. 
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S. W. 2d at 399. There was no regular session of the Legislature during this time period, but the 

subject of school finance was considered in four called sessions. Edgewood II, 804 S. W. 2d at 

493 n.3.,. The Legislature enacted Senate Bill I on June 6, 1990, a little more than a month 

after the deadline we set. Act ofJune 6, 1990, 71st Leg., 6th C.S., ch. I, 1990 Tex. Gen. Laws 

1. In Edgewood II, we announced our decision on January 22, 1991, and stayed its effect until 

April I, 1991, or just over two months, for enactment of legislation to be effective by September 

1, 1991. Edgewood II, 804 S. W. 2d at 498-499 nn .16-17. Although this time period was 

appreciably shorter than the deadline we had earlier prescribed, the Legislature was then in 

regular session. Senate Bill351 was enacted April 11, 1991, and amended May 27, 1991. ante, 

at_ n.2. Other couns which have required revisions in their state's school finance laws have 

allowed time for their legislatures to respond ranging from an indefinite period to six months."' 

,. "We noted when we issued our opinion in Edgewood I that the Governor had called the Legislarure into 
special session begillning November 14, 1989. 777 S.W.2d at 399 n.8. The school funding system was not 
included in the call, however, until the third special session of the Legislature, which began February 27, 1990. 
That session adjourned without adopting corrective legislation, as did the fourth special sessiOn, which immediately 
followed and adjourned on May 1, 1990. At the fifth special session, which began May 2, 1990, a school finance 
bill was passed by both houses of the Legislature but was vetoed by the Governor on May 22, 1990. Tex. S.B. I. 
S.J. OF TEX., 71st Leg., 5th C.S. 145 (1990). Senate Bill I was enacted during the sixth special session. • 

«> The United States District Court which invalidated Texas' school finance system in 1971 allowed the 
Legislature two years to take corrective action. Rodrigue: v. San Alllonio lndep. Sch. Disr., 337 F. Supp. 280, 286 
(W.O. Tex. 1971). Those states that have held their systems to be unconstitutional have granted prospective relief 
of varying duration based upon the realization that the enormity of the task of restructuring the system would take 
some time. E.g .• Serrtu/0 v. Priest, 557 P.2d 929, 940, 958 (Cal. 1976) (trial court judgment setting a period of 
six years from the date of entry of judgment as a reasonable time for bringing the system into constitutional 
compliance affirmed); Honon v. Meskill, 376 A.2d 359, 376 (Conn. 1977) (stayed judicial intervention to afford 
the General Assembly an opportunity to take appropriate legislative action); Rose v. Council/or Better Educ., Inc .• 
790 S. W.2d 186, 216 (Ky. 1989) (withheld finality of the judgment issued June 8, 1989 until 90 days after the 
adjournment of the General Assembly at its regular session in 1990); HeleM Elem. Sch. Dist. No. 1 v. Srase, 784 
P.2d 412, 413 (Mont. 1990) (delayed effective date of February 1. 1989, judgment until July 1. 1991); Robinson 
v. Cahill, 303 A.2d 273, 298 (N.J. 1973) (issued no deadline: "some period of time will be needed to establish 
another statutory system, obligations hereafter incurred pursuant to existing statutes will be valid in accordance with 
the terms of the statutes"); Robinson v. Cahill, 306 A.2d 65, 66 (N.J.) (per curiam) (court would not disturb the 
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In both of our prior cases, an imponant consideration in setting a reasonable deadline was 

the annual cycle of public school operations. Appraisal rolls must be certified by July 25, TEX. 

TAX CODE§ 26.01, and submitted to taxing units by August 1, /d. at 26.04. School budgets 

must be prepared, TEX. EDUC. CODE § 23.42, and tax rates must be adopted by September 1. 

TEX. TAX CODE § 26.05. All of these deadlines could, of course, be adjusted by the 

Legislature. However, in order to cause as little disruption as possible to contracts, ordinary 

operations, and the public's expectations, we set a deadline that would give the Legislature as 

much time as possible to act before the beginning of the next school year. 

Although we have repeatedly urged that school finance reform not be delayed, Edgewood 

/, 777 S.W.2d at 399, Edgewood II, 804 S.W.2d at 498-499, we recognize that the task is not 

an easy one. While the Governor could call the Legislature into special session at any time, the 

Legislature will not meet in regular session until January 1993. We wish to provide the 

Legislature sufficient opportunity to consider comprehensive reform to the public education 

system. However, as in the past, the Legislature must take corrective action as soon as it is 

possible to do so without unduly disrupting the orderly functioning of the schools." 

starutory scheme Wlles& the I.e~ failed 10 euact by December 31, 1974. legislalioa compatible with decision 
md effective DO lalcr Ibm July I, 1975), «rr. denied sub nom., Dickey v. Robir&~on, 414 U.S. 976 (1973); SetUtl~ 

Sch. Dist. No. 1 v. SltUe, S8S P.2d 71, !OS (Wash. 1978) (ea buc) (opinion iuued September 28, 1978, deemed 
all acts t&km uader existing SWUiel valid UDtil July I. !981); Washakie CoiUfiY Sda. Dist. No. 1 v. Henchler, 606 
P.2d 310, 337 (Wyo.) (coun ordered that the conversion be in effect mel UDderway notlalcr Ibm July I. 1982). 
an. denied sub nom., Hot Springs CoiUfiY Sch. Dist. No. 1 v. Washakie CoiUfiY Sda. Dist. No. 1, 449 U.S. 824 
(1980). 

" We categorically deny his allegation that the court bas deliberately delayed its decision. To the contrary. 
we have expedited considet.tion of this case md announced a decision as soon as we could complete our 
deliberations. 1be dissent's msi.nuatioa that the issuance of this opinion is related iD my way 10 my other event 
is IOtaily IIDfOUDded. 
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Accordingly, we hold Senate Bill 351 invalid, but defer the effect of this ruling so as not 

to interfere with the collection of all 1991 and 1992 CED taxes. Our ruling is not to be used as 

a defense to the payment of any such taxes. We extend the Legislature a longer period in which 

to act that it may have sufficient time to consider all options fully. We do not, however. 

encourage it to exhaust the time we have allotted. The Governor may well consider that the best 

interests of the people require that the Legislature be called immediately into session to adopt a 

constitutional school finance plan for the coming school year. Legislators, too, may believe that 

the best interests of their constituents mandate immediate action. We simply urge the other two 

branches of government not to delay. We require only that corrective measures be adopted 

before the 1993-1994 school year, specifically by June 1, 1993. To assure enforcement of this 

deadline, we modify the injunction previously issued by the 250th District Court as set out in the 

footnote . 42 

42 The 18th District Court and the 32nd District Court denied injunctive relief in the proceedings before them. 
respectively. The 250th District Court previously issued the following injunction: 

INJUNCTION 

It is hereby ORDERED that William N. Kirby, Commissioner of Education, and Robert 
Bullock, Comptroller of the State of Texas and their successors, and each of them, be and are 
hereby eujoiDed from giving any force and effect to the sections of the Texas Education Code 
relating to the financing of education, including the Foundation School Program Act (Chapter 16 
of the Texas Education Code); specifically said Defendants are hereby enjoined from distributing 
any IDOIICY under the current Texas School Financing System (Texas Education Code§ 16.01. ~ 
seq., implemented in conjunction with local school district boundaries that contain unequal taxable 
property wealth for the financing of public education). 

It is further ORDERED, that this injunction shall in no way be construed as enjoining 
Defendants, their agents, successors, employees, attorneys. and persons acting in concert with 
them or under their direction, from enforcing or otherwise implementing any other provisions of 
the Texas Education Code. 

In order to allow Defendants to pursue their appeal. and should this decree be upheld on 
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vn 

A 

As before, we do not prescribe the structure for "an efficient system of public free 

schools. • The duty to establish and provide for such a system is committed by the Constitution 

to the Legislature. TEX. CONST. art. VII, § I. Our role is only to determine whether the 

Legislature has complied with the Constitution. We have not, and we do not now, suggest that 

one way of school funding is better than another, or that any way is past challenge, or that any 

member of this Coun prefers a particular course of action (other than what those Justices writing 

separately today have expressed for themselves), or that one measure or another is clearly 

constitutional. Unlike the dissent, we do not contemplate that our review of the school finance 

system in this litigation will continue indefinitely. Rather, we hope and expect that the 

Legislature will immediately make sound changes in the system that will withstand constitutional 

challenge. 

We offer only two additional observations. The first is that the consensus for at least two 

appeal, to allow sufficient time to euct a constitutioually sufficient pl&a for fuudin1 public 
education, this injliDCtioa is stayed until September I, 1989. It is fw1ber ORDERED that in the 
event tbe legislaa= CllaCis a c:oaatitutioaally sufficient pl&a by September I, 1989, this injliDClioa 
as fur1ha' stayed until September 1, 1990, in recognition tbat aay modified flmding system may 
require a period of time for impl-tataoa. Tbis require~~B~t tbat the modified system be in 
place by September 1, 1990, is DOl intended to reqwre that said modified system be fully 
implemented by September 1, 1990. 

In &Jg~ II, we modified this injuactioa to exlCIDd the date September 1, 1989, to April 1. 1991. and the date 
September 1, 1990, to September 1, 1991. 804 S.W.2d at 499 D.l7. We DOW modify this injunction to exteud the 
original date September 1, 1989, to June 1, 1993, aud the onginal date September l, 1990, to September I, 1993. 
We also modify the injliDClioa to include tbe CEDs and to cbauge tbe lWIIel of the parties. We do DOl direct the 
18th and 32Dd District Courts to issue identie&l injunctions; the modified injunction of the 250th District Coun as 
sufficient to effectuate relief. 

The modified injliDCtion will Dot t.r suits for collection of delinquent taxes, peua!ties and interest. 
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decades has been that systemic change is essential to correct the deficiencies in the school finance 

system. In Rodriguez, the U.S. Supreme Court observed: 

The need is apparent for reform in tax systems which may well have relied too 
long and too heavily on the local property tax. And certainly innovative thinking 
as to public education, its methods, and its funding is necessary to assure both a 
higher level of quality and greater uniformity of opportunity. These matters merit 
the continued attention of the scholars who already have contributed much by their 
challenges. But the ultimate solutions must come from the lawmakers and from 
the democratic pressures of those who elect them. 

411 U.S. at 58-59. In Edgewood I, we stressed, "the system itself must be changed." 777 

S.W.2d at 397. As long as our public school system consists of variations on the same theme, 

the problems inherent in the system cannot be expected to suddenly vanish ... 

The second observation we would offer is that, although the issues brought before us in 

Edgewood I, Edgewood II, and now Edgewood Ill, have all been limited to the financing of the 

public schools, as opposed to other aspects of their operation, money is not the only issue, nor 

is more money the only solution. Contrary to the dissent's suggestion, an income tax is not the 

only remedy. In Edgewood I we stated: "More money allocated under the present system would 

reduce some of the existing disparities between districts but would at best only postpone the 

reform that is necessary to make the system efficient." 777 S.W.2d at 397. We are constrained 

by the arguments raised by the parties to address only issues of school finance. We have not 

been called upon to consider, for example, the improvements in education which could be 

43 It should go without saying that the Court does not endorse in any way the dissent's suggestion that voters 
could be forced to choose between approval of CEO taxes and school district consolidations. Without relaxing the 
mandatory nature of the tax imposed by Senate Bill 351, voter approval alone would not avoid the obstacle of article 

VITI, section 1-e. 
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realized by eliminating gross wastes in the bureaucratic administration of the system. The 

Legislature is not so restricted. 

B 

In summary, we hold that the public school finance system enacted under Senate Bill 351 

levies a state ad valorem tax in violation of article VIII, section 1-e, and levies an ad valorem 

tax without an election in violation of article VII, section 3 of the Texas Constitution. However, 

we defer the effect of our ruling as stated in pan VI C of this opinion, and direct the Judge 

presiding in Cause No. 362,516-A, docketed in the 250th District Coun, Travis, Texas, tore­

issue the injunction previously issued, (see footnote 41 of this opinion and Edgewood /1, 804 

S.W.2d at 498, n. 16,) as modified in this opinion. The causes are remanded to the respective 

couns for further proceedings consistent with this opinion. 
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There remains for the Legislature and the Governor the respons1bility for reform1ng the 

public school system to comply with the sovereign will of the people expressed 1n our 

Constitution. We trust that they will make the necessary structural changes w1thout unnecessar; 

delay. 

OPINION DELIVERED: January 30, 1992 

Concurring and Dissenting Opinion by Justice Cornyn. 

Concurring and Dissenting Opinion by Justice Gammage. 

Dissenting Opinion by Justice Doggett joined by Justice Mauzy. 
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IN THE SUPREME COURT OF TEXAS 

NO. D-1469 

CARROLLTON-FARMERS BRANCH INDEPENDENT SCHOOL 
DISTRICT, ET AL., APPELLANTS 

v. 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT AND 
ALVARADO INDEPENDENT SCHOOL DISTRICT, ET AL., APPELLEES 

ON DIRECT APPEAL 

CONCURRING AND DISSENTING OPINION 

Each time this court has held Texas' system of public school finance unconstitutional we 

have prospectively enjoined the payment of state funds used to finance the system. The reason 

we have eschewed an immediate effect of our ruling, in favor of prospective relief, has been a 

desire to ameliorate any unduly disruptive impact of our ruling on our school children. Today, 

the court holds that the CEO tax enacted by Senate Bill351 is unconstitutional, a decision which 

I join. Furthennore, in an effort to alleviate the harm to school children whose schools would 

be closed were it not for the revenue produced by that tax, we hold that 1991-92 taxes are 

nevertheless still due. I agree that a proper balancing of the equities compels this result too. 

But the court veers from the straight and narrow path of judicial propriety and into a 

constitutional ditch by, in effect, telling taxpayers that an unconstitutional CEO tax must be 



er.dured for an additional tax cycle because this is an election year. The coun apparently 

believes that citizen opposition to the available legislative alternatives to Senate Bill 351 will be 

too irresistible to permit the type of fundamental reforms which this coun has repeatedly held 

are indispensable to an efficient system of public education. However, this simply is not an 

equitable or legal basis for the coun to refuse to perform its clear duty. Political pressures, the 

reason for delaying the effect of today's judgment for two tax cycles, do not rise to the same 

level in equity as the potential disruption of the school system which is the reason for the correct 

holding that the 1991-92 taxes are still due. 

Moreover, the purponed justification the coun offers for delaying the effect of today's 

ruling an additional year simply cannot withstand scrutiny. Even if one assumes that the 

purponed justification is valid, the coun can offer taxpayers no reassurance that similar political 

pressures will not likewise be present in the next general session of the legislature. There is 

something fundamentally wrong with the coun's logic when it can so dramatically and decisively 

strike down one constitutional violation, as we have done in Edg~ I (Edg~ Indep. Sch. 

Dist. v. Kirby, m S.W.2d 391 (Tex. 1989)) and Edg~ II (804 S.W.2d 491 (Tex. 1991)), 

only to abide another constitutional violation for two years because of political expediency. 

Funhermore, the coun itself unnecessarily contributes to the delay, and resulting confusion, in 

establishing a constitutional school system by its two-year postponement of the effect of its 

judgment. Does the coun really expect the legislature to react in advance of any deadline we 

might set? Experience should tell us that any such expectation is unwarranted. The wound that 

the coun self-inflicts today will be slow to heal. The coun's disparate treatment of two different 
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v;olations of the same constitution is a starkly unacceptable abdication of its constitutional 

responsibility. We either have a constitution which is the fundamental law of our state or we do 

not. Out of due regard for the rule of law, the constitution must be enforced or it must be 

amended -- the law simply cannot be ignored or its enforcement delayed for reasons of 

expediency. For these reasons, although I join in the court's judgment and opinion in all other 

respects, I dissent from section VI, C of the court's opinion and decline to join in that portion 

of the judgment that delays the effect of today's decision until 1993. 

I. 

Moreover, I believe that the exigencies of this case, particularly the likelihood that the 

constitutionality of our public school finance system will remain in doubt and unsettled for at 

least two more years, warrants a description of some of the key attributes of the kind of school 

finance system that would pass constitutional muster. In failing to describe those attributes, the 

court practically insures that public school finance litigation will remain unresolved anytime in 

the foreseeable future. Since this state-court litigation began in 1984, equitable funding for our 

public schools has dominated our three opinions and the ensuing legislative debate. Only in 

passing has the quality of the public education system in Texas been addressed. Yet our system 

of public education languishes in mediocrity with no improvement in sight. If educational 

achievement, by constitutional means, is not the solitary goal of our system of public education, 

there is a different battle being waged in the name of public education from that which has been 

generally argued and popularly assumed. See n.B, infra. Equitable funding can only be one 

means to that end. An "efficient" education requires more than elimination of gross disparities 
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in funding; it requires the inculcation of an essential level of learning by which each child in 

Texas is enabled to live a full and productive life in an increasingly complex world. There 

comes a time when patience to permit the legislative process to run its course ceases to be a 

virtue. I am convinced that the extraordinary nature of these proceedings demands that the court 

discard its collective mask of inscrutability and describe the basic elements of an efficient system 

of public education in Texas. I am convinced that we do not serve the school children of our 

state well by merely reversing this case and, in effect telling the legislature to •try, try again, • 

without guidance. Otherwise, given the history of school funding in Texas, recounted in all-too-

painful detail in JUSTICE GONZALEZ'S opinion, the constitutional requirements of the public 

school system in Texas are certain to be litigated for years to come.' Surely, no one can 

contend that interminable litigation serves the best interests of our school children. Nor does it 

solve the fundamental defects in our schools. Many, far too many, of our children are 

educationally crippled by illiteracy due to the lack of a basic education when they exit the public 

school system. I am concerned that we will ultimately conclude, like New Jersey's Supreme 

Court did after 17 years of litigation, that we have not laid these issues to rest. ~t Robinson 

v. Cahill, 62 N.J. 473, 514, 303 A.2d 273 (1973}, ctn. denitd sub nom., Dickey v. Robinson, 

'This cue will, if it baa DOt aireMiy, become like tbe DOtorioua, albeit fictioaal, cue of Jamdyce IIDd Jamdyce: 

Jamdyce IIDd Jamdyce droora oa. This scarecrow of a suit baa, in coune of time, aotta 10 

complicaled that DO - alive kDows wbal it IIICIIIII. Tbe putiel to it UDdeniiiDd it leut; but it 
baa '- oblerved that DO two aa-y lawyen c:.111 talk about it for five miDulel without comiDI 
to a toCal diaar-t u to all tbe premils. 

Chari• Dickcm, BLEAK HOUSE S2 (PeDruin cl.u&ics ed. 1971) 
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414 U.S. 976 (1973); Abbott v. Burke, 119 N.J. 287, 575 A.2d 359, 404 (1990). Or, finally, 

in the words of one of the judges below, we may begin 

to wonder if [w]e ha[ve) been assigned to some judicial purgatory where [w]e 
must hear the same case over and over. 

Edgewood III, slip op. at 36. 

The fact that this court has never given more than a hint of the substantive level of 

education our constitution requires2 has not been met with universal aplomb.' As a 

consequence, 

[g]iven the passions, entrenched bureaucracies, scarcity of resources, and 
conflicting interests, informed political horse-trading and not rational models have 
and will continue to carry the day in education finance. 

Yudof, School Finance Reform at 597. 

In the rough and tumble of another attempt to resolve this crisis, it is fundamentally 

important that the legislature be mindful of all of the elements of the efficiency standard we 

announced in Edg~ I. That standard deals with more than money, it mandates educational 

~r we have said, first in Edgewood I: 

[W)e do DOt oow instruct tbe legislature as to tbe specifics of tbe legislation it should euact .... 

777 S.W.2d at 399. Similarly, in Edgewood II we reitenued: 

We do DOt prescribe tbe means which tbe Legislature must employ in fulfilling its duty. 

804 S.W.2d at 498. 

~e are informed that "tbe qu.tion asked by most legislators [is] ... : How Cllll tbe basic structure of the 
educational system be maintained, with miDi.mal changes, while still sati&fyina tbe SCale constitution?" Yudof, School 
FifJQ/Ice Reform: Don't Worry, & Happy, 10 REV. OF LITIG. 585, 587 (199l)(hereinaft.er Yudof, Sdwol Finan~ 
Reform); see also Parker & Weiss, Liligating Edgewood: ConstitwtioNJJ Standtuds and Application to Edwcaziona/ 
Choice, 10 REV. OF LITIG. 599, 600 (199l)("[T)be court bas demulded a legislative solution that passes 
coustitutional muster but bas never clearly euunciated tbe elemeuiS of a constitutional system"). 
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results. Otherwise, we may end up like Connecticut, for eumple, where after years of "legally 

successful" school finance litigation which increased the state's financial support to public schools 

by 35%, student performance has not significantly improved. Liebman, Imple~llling Brown in 

the Nineties: Political Recon.;truction, Liberal Recolkction, and Litigatively Enforced Legislative 

Reform, 76 VA. L. REV. 349, 392-93, n.l44 (1990). Or, we may ultimately conclude, like 

New Jersey, which spends more per student than any other state except Alaska, that: "[B]eyond 

doubt ... money alone has not worked. •• Abbott v. Burlce, 119 N.J. 287, 575 A.2d 359, 404 

( 1990). According) y, in addition to its anticipated efforts to address financial aspects of 

educational efficiency the Legislature should forthrightly embrace the equally difficult issue of 

how the educational dollar in Texas is spent. A focus on results is required by this court's 

opinions in Edgewood I and Edgewood II and requires the legislature to articulate the 

requirements of an efficient school system in terms of educational results, not just in terms of 

funding. Although the legislature currently requires testing of student competence in reading, 

writing, social studies, science and mathematics, overall performance of Texas' school children 

on these tests has been despairingly poor. 

Texas does not start with a blank slate. Other states have struggled, successfully, with 

similar constitutional mandates for "efficient" schools. The example of other states points to the 

need for the legislature to clearly define, and then fund, a minimally adequate education for all 

•New Jeney'a Supreme Court ultimalely coocluded tbal althouJh tbe llaadard let by tbe 1qialaNre for • 
tborou&h IDd effi<:itllt syllem wu Miequate (tbe court DOled tbe flmclina mecbanjpn equalized lfiiDIIinl per child 
in 64" of tbe dimicts but aevertbeleu tbal Jrou disparitiel were elimjvtecf), tbe moaitoriJIIayllem dc.iped to 
aasure educatioaal re&ults bad DOt Ralized its lofty objectives. ld. at 370. 
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Texas school children. This means that for those districts which cannot do so based on local tax 

effort, the state must provide sufficient means. For those students and schools who are not 

getting a minimally adequate education because they speak English as a second language, because 

of learning disabilities -- for whatever reason - the state must fund remedial instruction and 

programs, triggered by substandard performance, to bring them up to the legislatively articulated 

standard. Only then will the Texas public school system be constitutionally efficient. 

wrote: 

n. 

In Edgewood II, in an opinion denying plaintiff-intervenors' motion for rehearing, we 

[Plaintiff-intervenors] position raises the question of whether the Legislature may 
constitutionally authorize school districts to generate and spend local taxes to 
enrich or supplement an efficient system (footnote omitted). [f]he Constitution 
does permit such enrichment, without equalization .... 

Edgewood II, 804 S.W.2d at 499. In other words, we implied- but did not expressly state--

that the Constitution does not require equalization of funds between students across the state. 

This means that the educational system in Texas is not constitutionally required to have equal 

funding per student. Further, implicit in the concept of an efficient school system is the idea that 

the output of the system should meet certain minimum standards- it should provide a minimally 

"adequate" education. Billy D. Walker, Jnrenr oft~ Fr~rs in t~ Educarion Provisions of the 

Texas Constirurion of 1876, 10 REV. OF LmG. 625, 661, n.289-290 (1991) (hereinafter,lnrenr 

of the Fr~rs). This was directly addressed in Edgewood I, when a unanimous court held: 
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[e]fticient conveys the meaning of effective or productive of results and COMotes 
the use of resources so as to produce results with little waste.' 

777 S. W.2d at 395. 

This is precisely the approach taken by the Supreme Court of Kentucky, for example, in 

requiring that "[e]ach child, e~ry child, in this Commonwealth must be provided with equal 

opportunity to have an adequate education. • Rose v. Council for Bener Educ., 790 S.W.2d 186, 

211 (Ky. 1989). But the state's obligation to provide an adequate education does not seek 

equalization of school funds as its primary goal. Once a uniform, basic education is provided 

by the school system, equalization of funding is not necessary. As the Kentucky court noted: 

In no way does this constitutional requirement act as a limitation on the General 
Assembly's power to create local school entities and to grant to those entities the 
authority to supplement the state system .... [I]t may empower them to enact local 
revenue initiatives to supplement the uniform, equal educational effort that the 
General Assembly must provide. • • • Such [a] system will 
guarantee to all children the opportunity for an adequate education, through a sttJie 
system. To allow local citizens and taxpayers to make supplementary effort in no 
way reduces or negates the minimum quality of education required in the 
statewide system. 

/d. at 211-12.' Implicit in the Kentucky Supreme Court's rationale is the preservation of "local 

control. • Indeed, "local control" by parents translates, at least in part, to •the freedom to devote 

'Coocem for efficieacy in lbe educalioa article in lbe Teua Coutitutioa 111'010 from a buic: TeUD ~m~e of 
fruaality, diiU1IIt of opuleace, llld a fear of penllllalt overre.:hiq llld ex'*live ~· Billy D. Walker. 
Jnze~~~ of 1he Fr~~~Mn at 665. 

Such local efforts may DOt be Uled by the o-nJ Aaembly u a subltitute for proviciiq aa 
adequate, equal llld lllbataatially lllliform educalioaal syllem throupow thil ~tate. 

Jd. at 212. 
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more money to the education of [their] children." San Alllonio IndependeTII School District v. 

Rodriguez, 411 U.S. 1, 49 (1972). It is not difficult to discern how "equality of funding" took 

center stage in this drama. In the trial of Edgewood I, Judge Harley Clark held H.B. 72, the 

public school finance system then in place, unconstitutional as violative of Texas Constitution, 

art. I, section 3 (equal rights guarantee); art. I, section 19 (due course of law), and the 

"efficiency" mandate of art. Vll, section 1. On appeal, because this court agreed that the system 

was unconstitutional under art. Vll, section 1's "efficiency clause, • it did not reach the other 

constitutional arguments.' 777 S.W.2d at 398. 

In the trial of one of the consolidated causes, Edgewood Ill, Judge McCown nevertheless 

appears to have engrafted an equal rights (art. I, section 3) requirement on our Edgewood 

decisions. For example, Judge McCown wrote that "the constitutional rights of children to 'a 

substantially equal opportunity to have access to educational funds' are so strong that they cannot 

be thwarted by a local election. • Slip op. at 8-9. I agree with one commentator who has written 

that "[t]his particular statement hints strongly at equal educational opportunity as a 'fundamental 

right,' an issue studiously avoided by the Texas Supreme Court in Edgewood I and not even 

7Six state&: Kentucky, MOillalla, New Jersey, Texas, Wa&hingtoo and West Virginia, have invalidaled thetr 
public school tm.ncing systems bued 011 their state coostitution's educati011 article, while rejecting or declining to 
reach equal protection claims. Abbott v. Bllrir.e, 575 A.2d 359, 373 (N.J. 1990). 

The state COIIIititutioas of .Arbusu, Texas, Keotucky, Delaware, Virginia (unti11971) and illinois (since 
1970) require "efficieot" public: educarioaal systems. Stares wbo&e COIIItitutiOils IDIDdale "thoroup and efficient· 
educatiOil system~ iDc1ude Ohio, Millllaota, Maryland, Peonsylvaoia, New Jeney, illinois (from 1870.1970) and 
West Virginia. PDMley v. Kelly, 162 W. VL 672, 255 S.E.2d 859, 865 (1979). "It appears to make oo differen<:e 
in tbe outcome [of school fiD8IICe legal challenges] wi1ethel' tbe clauae says lhorc:Juih, efficieot, or thorough and 
efficieot. • Thro, The Third Wa\111: The Impact of the MOflllmiJ, KeNudy, 111111 Texas Decisions on the Fwt~rt! of 
Public School Fil'llDI« Rqorm Litigation, 19 J.L. & EDUC. 219, 244 n.l34 (1990). 
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mentioned in Edgewood II and Edgewood /Ia (majority opinion on Motion for Rehearing).· Billy 

D. Walker, The District Coun and Edgewood Ill: PrometMan lruerpreration or Procrustean 

Bed? at 12 (Oct. 1991) (unpublished monograph, on ftle with record). 

In the trial court's defense, however, this court in Edgewood I concentrated on the 

disparity of educational funding in the state rather than educational results. Though that decision 

was based on the efficiency provision of our constitution, the court did on occasion use equal 

rights terminology. For example, the court stated: 

[i]t is apparent from the historical record that those who drafted and ratified article 
VII, section I never contemplated the possibility that such gross iMqUillilies could 
exist within an 'efficient' system. 

/d. (emphasis added). This word choice was unfortunate because the court expressly did not 

reach the equal rights issue; the court was addressing the 700-1 disparity in revenue available for 

education when the richest and poorest school districts were compared, ranging in expenditures 

per student from $2,112 to $19,333. In fact, the trial court, by subtly changing the court's 

"efficiency" rationale in Edgewood/, has contributed to the legislative dilemma. By mandating 

strict equality in funding as the solitary goal of efficiency rather than requiring a system that is 

productive of results, the trial court has in my opinion skewed our holdings in Edgewood I and 

II.' 

1 !I has'- arped that fuudamaltal ripta maly&ii could be applied to compel mcr..ed IUle aovemmall 
fuod.ing of higher educ:atioa, iDdipl be.lth care, housing, aDd aborti01111. S« gerteraJJy Albert H. Kauffman & 
Carmen Maria RWJJbmat, Applying Edpwood v. Kirby 10 Analysis of FIUIII4menlaJ Rights Under the Taas 
Con.rtitUiion, 22 ST. MARY'S L.J. 69 (1990). 
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Fiscal input alone offers no guarantee of a quality education. This is because pure 

·'equality of input" requirements do not require a positive correlation between dollars spent 

(input) and quality of education realized (output). A school system where so few children 

demonstrate mastery of basic educational s.ldlls cannot be constitutionally efficient, no matter 

what level of funding is provided. Elimination of gross funding disparities alone will not result 

in an efficient school system. 

The unwelcome constitutional responsibility of attempting once again to enact a 

constitutional school finance system following rendition of the present judgment presents the 

legislature with the fonnidable duty to enact and to fund a school system that meets minimum 

standards of academic achievement. • 

'Texas, like AJUusas, New Jersey UK1 New York, for example, already uses minimum competeocy tests to 
identify stude:nts ~ t.sic skills UK1 schools in Deed of improvemr:a.t (i.Dcluding 'failing' schools), to decermme 
stude:nts' Deeds UK1 eligibility for remedi.ll services UK1 certain dedicared funds. See Title 2, Ch. 21, Subchapter 
0, TEX. EDUC. CODE; See also Liebmlll, lmplemenling Brown in tM NiMties: Political Reco1lffTUCfion, Liberal 
Recollection, and Litigaliwdy Enforatl Legis/Qliw Reform, 76 VA. L. REV. 349,376 n.102 (1990). However, 
there is no state definit.ioo of wbat CODI&icutes a buic or adequate educatioo in Texas; md, becawle that right has 
not been clearly atticu1ated aa a CODI&itutiooal right, tbete is no cuneot Jeaal nquirement that such an educatioo be 
adequately fuDded. Although the purpoae of the FOUDdatioo Scbool. Program, first macted in 1949, is to prov1de 
• adequate J'eiiOUI'CIII to provide e.ch eligible student a besic inltnactiooal prognun UK1 facilitie& suitable to the 
studeat's educatioaal Deeds, • UDder S.B. 3S1 the FOUDdatioo prognun provides for a buic allotment per school 
district of ooly $2,200 for the 8Chool year 1991-92. See§ 16.002, TEX. EDUC. CODE; Edg~ Ill, slip op. 
at 4. '[T]he Fouodatioo School Program does not cover even the COlt of meeting the staae-JD&Ddated minimum 
[fiDancial] requiremeots.' Edg~ /, 777 S. W.2d at 392. 

Furthermore, in order to receive FOUDdatioo School funds, a school district Deed ooly comply with state­
mandated standards regarding number of school days, accreditatioo by the Ccatnl Educ.atioo Agcocy, student/teacher 
rat.i06, comp06iti011 of profe&Siooal and paraprofessiooal per1IOIIDel and teacher Career Ladder Salary 
Supplementatioo. Ch. 16, Subcbapcer B, TEX. EDUC. CODE. Nooe of the yequirements of the current system 
even purport to address educatiooal outputs oa the level of an individual scbool or Sl\ldeot. 
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III. 

An efficient school system cannot be achieved through simple control of the inputs to the 

system (and certainly not through control of funding alone); the outputs of the system must be 

monitored and measured against a standard and the inputs must then be adjusted to correct any 

deficiencies. 

A. 

In Edg~ I the coun assumed as true a conclusion that is, in fact, widely disputed by 

experts when it wrote: 

The amount of money spent on a student's education has a real and meaningful 
impact on the educational opponunity offered to that student. 

m S.W.2d at 393. Significantly, the coun offered no citation of authority for this conclusion. 

On the other hand, most educational experts agree that there is no direct correlation between 

money and educational achievement. Seventeen years before Edg~ I, the United States 

Supreme Coun referred to an assumed correlation between money and academic achievement as 

a matter of • considerable dispute among educators and commentators. • San Aruonio 111/k~nderu 

School District v. Rodriguez, 411 U.S. 1, 24 n.56, 43 n.86, 46-47 n.101 (1972)(.[11he extent 

to which the quality of education varies with expenditure per pupil is debated inconclusively by 

the most thoughtful students of public education•). Significantly, the debate over the unproven 

assumption that equal money means equal education rages still today, notwithstanding this 

unfortunate statement in Edg~ I. 
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For example, one commentator who recently published a survey of 187 educational 

studies, performed between 1967-1988, in an attempt to correlate expenditures with student 

achievement flatly concludes: "There is no systematic relationship between school expenditures 

and student performance." Eric A. Hanushek, When School Finance "Reform· May Not Be Good 

Policy, Vol. 28, No. 2 HARV. J. ON LEGIS. 423, 425 (Summer 1991). Indeed, if equal 

money meant equal education, it would be impossible to explain why some schools, operating 

on a fraction of the money, consistently outperform other better-funded schools. •• Even among 

those experts that harbor hopes that increased money will result in increased academic 

achievement there are those who concede it does not do so across the board. 

[T]here seems little question that money could count, but within the current 
organization of schools, it does not do so systematically. 

Id. at 439 (emphasis added). However, it seems highly unlikely that judges are more qualified 

to discover a positive correlation between public school spending and academic achievement than 

10See not~ 12, infra; s« also ~.g., Peter M. Flanigm, A Sdlool System 7hDl Works, Tbe Wall Street Journal, 
February 12, 1991, at A-12. New York City's public scbooi&, at $6,700 per studeot, cost approximately twice the 
amount of the city's Catholic scbool&. Although 95 9' of the studeots cutering high scbool& nm by the Roman 
Catholic Arcbdiocee of New Y orll: Jfllduate on schedule, the public high schools CIUI only make that claim for 
about 2S 9' of its studeots. Moreover, four out of five of the Catholic scbools' graduates go on to post-secondary 
education. In CODtrallt, graduates of New Yorlc's public schools frequmtly read IUid write far below grade level. 
Although tbe ~ scbool& were created to integrate Irish, Itali.lllmd Polillh immigrants, wbea these groups 

moved out of tbe illller city tbey were replaced primarily by relatively poor black IUid Hispqic studeots. 

/d. 

There are IDIUIY reuoas for the cost differeuce, IUid ooe of them is, as defcuders of the public 
school sysaem point out, that Catholic school teachen act smaller salaries than their public 
couuterputs. But mother, less often mentioned, is that the public system supports more than 
7,000 bureaucnts in its beadquaners IUid Community School Districts; the Catholic sysaem 
employs fewer than 35 people in its central office. 
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the experts in the field." In fact, to the contrary, student performance as measured by the 

Scholastic Aptitude Test (SAn has actually fallen during recent periods of increased school 

spending in the United States indicating an inve!rs~ relationship (illustrated by the attached Figure 

1 extracted from Eric A. Hanushek, WMn School FiMIIC~ "R~form• May Not Bt Good Policy, 

28 HARV. I. ON LEGIS. 423, 427 (1991)). Critically important too is the fact that by 

concentrating on money alone, the current school finance debate overshadows refonns designed 

to produce results. And if student performance is not our goal, we are engaged in a perverse 

exercise that willl..ikcly have ramifications uncontemplated and unintended by a majority of the 

coun. 

"In t8ct, it is precixly bec:aua of tbe hillorical difficulty in c:orrelal:iDi input to ouqu !bat 10111e C:OWU have 
beld tbeir school fiDmce sy-.m IIDCOIIItiiUtioaal 011 inequality of fuDdiDa ~ - in odler worda, 011 equal 
procectioa JrllUIIda, a boldiDI thia court did DOt reKh in Edgl!tiiOOd I. S« e.g. Yudof, EqwJJ LblauioNll 
OpponlUiiry, S1 TEX. L. REV. 411, 411 (1973) (cl.cribiJla tbe problem of c:orrelal:iDi ..t.ratiOIIel inputs IDd 
outpull Ill !bat n- • DOt oae of "will DOt," but·~·); 1. CoOIII, W. a- & S. ~PRIVATE 
WEALTH AND PUBUC EDUCATION (1972)("[T]be buic ._to be drawD from tbe apena et thia poiD11s 

tbe cumat illldequcy of IOCial.a-:e to delm.ae with uy clarity tbe nllllioa '*- cc.c ad quality. We are 
UDwillinl to ~ reform while - awmt tbe hoped-for re~ in IDIJibocloloiy wllich will 1111t1e the 
iuue. ")(ciled in Eric A. Hlaaulbet, W1la Sdtool FiN~~~« "IWJ-" MIIY Not. Good Polky, Vol. 21, No. 2 
HARV. 1. ON LEGIS. 423,425 n.9 (s- 1991). Bill see.,.,_, A NewU,III Dilly for lJrlNJit hblic Sdtools: 
Elfeai!Jf! Lblauiott itt Btuic Skills, 63 TEX. L. REV. 777, 779 (1915) . .,.,_ .,.u.lbat--' educatioaal 
studi• have idaatified the charw:tcrWtiQI of effective ICbools IDd allow ,r.rer opponmaity for c:carolliq succasful 
"inputs. • "Givea tbe demoalualed cap~eity of ICbools to~. public policy 110 loapr provideluy jllllificauoa 
for excusiq lbeir failure. • /d. 
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Thus, any correlation between funding and educational results is tenuous at best." So 

it is with CEDs under S.B. 351 that dutifully tum over funds to independent school districts, 

governed by independent boards of trustees, who make whatever use of the funds -- good or bad 

or indifferent-- as they, in their virtually unlimited discretion, see fit. Unless some way is found 

to change the districts that would merely squander the additional funds into districts that would 

use the money effectively, added funds alone are not likely to improve student performance. 

Moreover, the failure to educate students effectively in basic skills is very costly to society. 

If concern for "results" gives way to equality of funding as an end all, our schools will 

continue to languish in mediocrity, forever, with the consequent loss of human dignity and 

competitiveness and added burden to our state's already overloaded social service system. 

Functionally illiterate adults make up a disproportionately large percentage of the 
unemployed, depriving the country of valuable contributions to the gross national 
product and corresponding tax revenue. Furthermore, functional illiterates who 
are employed can be dangerous to employers. Disproportionately high 
percentages of this group commit crimes. Society not only suffers the direct 
financial, physical, and emotional losses caused by crime, but also pays billions 
of dollars per year to imprison the criminals. In addition, disproportionately high 
percentages of illiterate adults need welfare and other forms of government 
assistance, for which society pays billions of dollars per year. 

'lfor eumple, for lbe 1988-89 school year, Petersburg !Mepmdm~ School DiBtrict in Hale County (410 
studeots) speot SS,OSS per studaat while 100 per CCilllt of ita ninth araden pll.-i all three TEAMS leila MiminiSiered 
that year. The Fruitvale lpdcpmdmt School District in Vm ZIDdt County (296 studaata) speot $8,686 per student 
but Ollly 26 per ccat of ita ninth araden pll.-i 1be TEAMS lelt. The SUl Eli.zario l.ndqlendm~ School District in 
El Paso (1,417 studaats), whic:h ranked last in lbe state with Ollly 12 per CCilllt of ita ninth araden pusing, spent 
$3,437 per studeot. But lbe amount spmt in that district is $672 hiper per studaat thUl that speat by Lindsay 
Independeut School District in Cooke County (417 studeots) which nmked third in lbe state with a 97 per ca1t 

pusage rate. S« Natiooal Center for Policy Allalysia, Report Card 011 Teus Schools (Jmuary 17, 1990); National 
Center for Policy Allalysis, Report Card on Taas Schools (Jmuary 17, 1990); accord Teus Educatioo Ageocy. 
Departmeot of Reaearch aud Development, SN~pshot: 1988- 89 School District Profiles (March 1990) (Edgtwood 
v. Kirby (Edgewood 1[), Defmdant's Exhibit H.2). 
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Ratner, A N~w LLgal Dury for Urban Public Schools: Elf~ctive Educarion in Basic Ski/is, 63 

TEX. L. REV. 777, 784 (1985). 

N. 

Setting measurable standards for student achievement is part of a nationwide educational 

refonn effon in response to study after study that concludes that ours is a nation at risk due to 

the failure to teach at least minimal skills to our nation's school children. Chambers, AlkqUIJI~ 

Educarionfor All: A Righi, and Achi~vabU! Goal, 22 HARV. C.R.-C.L.L. REV. 55, 60 (1987) 

(hereinafter Chambers, AdeqUIJit Educarion for All). As part of this nationwide effon, several 

state couns have ventured to describe the contours of the basic minimum adequate education their 

state constitutions require. Set Rose v. Council for &tttr Educ., 790 S.W.2d 186, 212 (Ky. 

1989); Abbott v. Burte, 515 A.2d 359, 374 (N.J. 1990)11
; Startle School Dist. No. 1 v. Stale, 

585 P.2d 71, 94 (1978); Pmdey v. Kelly, 255 S.E.2d 859, 877 (1979). For example, in Rose 

v. Council for Better Educ., the Kentucky Supreme Coun held that an •efficient• system of 

education must have as its goal to provide, a1 minimum, each and every child with at least the 

following seven capacities: 

(i) Sufficient oral and written communication skills to enable students to function 
in a complex and rapidly changing civilization; (ii) sufficient knowledge of 
economic, social, and political systems to enable students to make infonned 
choices; (iii) sufficient understanding of governmental processes to enable the 
student to understand the issues that affect his or her community, stare, and 
nation; (iv) sufficient self-knowledge and knowledge of his or her mental and 
physical wellness; (v) sufficient grounding in the ans to enable each student to 

1>-rbe New J-y Supreme Court wroee: "Ra&ber thaD equality ... our Coutitutioa require(a] a c.rtamlevel of 
educ:aboo .... • /d. al 386. Sipifi'"-'Dtly, New Jerrcy wu leCOIId ooly to A1uka iD per pupil ~au. for 1988-
90 aDd coasislaltly apeadl ooe of !be hipe.t &IDOWits per pupil iD !be United Stalel. kl. al 366. 
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appreciate his or her cultural and historical heritage; (vi) sufficient training or 
preparation for advanced training in either academic or vocational fields so as to 
enable each child to choose and pursue life work intelligently; and (vii) sufficient 
levels of academic or vocational skills to enable public school students to compete 
favorably with their counterparts in surrounding states, in academics or in the job 
market. 

790 S.W.2d 186, 212 (Ky. 1989). But the Kentucky court reiterated that what was required was 

results not equal expenditure of money. 

The court definitions demand substantive rather than financial improvements, they 
ensure the education of disadvantaged youth by guaranteeing an education, rather 
than a sum of money, and they leave in the hands of educators and legislators the 
responsibility for designing a plan that will deliver the required education. 

McUsic, 28 HARV. J. ON LEGIS. at 332. 

B. 

Obviously, a strict results test for efficiency is not a panacea because the court and 

legislature can disagree on whether the standards are being met. But the proper goals of 

education, or the results sought to be achieved by a public school education are not new 

subjects.'' For instance, the following components have been suggested as the basic 

requirements of •minimally adequate education• legislation: (1) requirements for minimum 

curriculum; (2) minimum competency tests; (3) testing requirements that trigger remedial 

assistance, and (4) programs designed to identify failing schools and to generate plans to improve 

"Ooe primary pi of public educati011 was embnced by the fOUDders of the Republic of Texas, in theu 
Dec:laratiOD of lDdcpmdmce from Mexico. 

[I)t is m axiom of political sc:ieoce, that unle&& a people are educ:aled IDd mliptcoed, it is idle 
to expect the CODtinuan<:e of civil liberty, or the cap.city for self-Jovemmmt. 

The Dec:larati011 of~ of the Republic of Texas 519, 520 (Vernon). 
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them. Liebman at 433-34. Indeed, "[w]hile no single nation-wide definition of a legally 

sufficient education is discemable, the ingredients of such a definition are coalescing.· 

Chambers, Adequare Educarionfor All at 61. • Achievement levels required for entrance into the 

military, societally accepted reading and math norms as reflected by newspapers and modes of 

exchange, and basic competency standards might all be applied to the task of defining adequate 

education. • •• /d. at n.27. 

Obviously, if standards are too vague they can and will be circumvented. On the other 

hand, specific standards have the benefit of certain application. Arkansas, for example, 

conclusively presumes that schools in which 15CJ, of the students fall below standard on state-

mandated tests are failing schools and must participate in a state-mandated school-improvement 

program. Liebman at 391 n.140; see also Molly McUsic, The Use of Etblcarion CUJu.ses in 

School FiTIQIICe Refom~ Litigarion, 28 HAR. J. ON LEGIS. 307, 333 (Summer 1991). Texas, 

which currently employs similar state-mandated competency testing, has already legislatively 

mandated minimum literacy standards and the means of assessing performance. However, what 

'"This is DOt a- coocept. For eumplc, in 1859 Jolm Stuart Mill wrote: 

Ia it DOt a IClf-eviciiDI axiom. lbat tbe Swe sbould requiR aud compel tbe educatioa, up to a 
c:crtain llaudard, of wery "- beiDa wbo iJ bom ita cilizaa? 

• • • 
The ~~ of eaf"orciiiJ tbe law could be DO other tbaD public eumiDatioaa, utaMiiq to all 
childnll, md beJimaiD1 at • euly ap. • • • ODce in rtery y..- tbe 
examiDatioD llbould be ~. with a lftdually ut.diq raqc of lllbjecta, 10 u to -a tbe 
Wlivcnal acquiliti011, md wbat iJ more, retaltioa, of a certain min.i.mum of a-a1 bowledp 
vi.rtually COIIIpUbory. 

J. S. Mill, ON UBERTY 317-18 (Eacyclopedia Brilallllica ed. 1952). 

18 



is missing is the remediation element of the formula, properly funded, adequate to accomplish 

that objective in all schools. 

One commentator has proffered his answer to the purported justifications for failure to 

educate -- they are false. 

Effective education . . . is possible. Successful schools do have important 
characteristics in common. These characteristics are capable of being replicated. 
And success is affordable. The proof that public schools can educate the vast 
majority of their students in basic skills is that many have already done so. 
Enough public schools serving sizable populations of poor and minority students 
in enough different locations nationwide have successfully taught the vast majority 
of these students basic skills within existing budgets, and the evidence of common 
characteristics and replicability is so strong, that the purported justifications for 
failure are no longer defensible. 

Ratner, A New Legal Dury for Urban Public Schools: Effective Education in Basic Skills, 63 

TEX. L. REV. m, 795-96 (1985). Ratner cites the characteristics of successful schools as 

follows: (1) the principal's leadership and attention to the quality of instruction; (2) a pervasive 

and broadly understooQ instructional focus; (3) an orderly, safe climate conducive to teaching and 

learning; (4) teacher behaviors that convey the expectation that all students are expect to obtain 

at least minimum mastery; and (5) the use of measures of pupil achievement as the basis for 

program evaluation. Jd. at 801 (which he refers to as the "new catechism of urban school 

improvement, • originated by the late Professor Ronald Edmonds of Michigan State University); 

see also Billy D. Walker, Jnzenz of the Framers at 662-63 (listing generally accepted input­

oriented measures of adequacy in education and citing E. CUBBERLEY, SCHOOL FUNDS 

AND THEIR APPORTIONMENT 17, 23 (1905)). 

v. 
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The advantages of an efficiency standard that requires results are self-evident: 

(I) The remedy puts the money where the problem is, where it is more likely to deal 

with the disadvantaged child; it does not pour money into a school district for no specific 

purpose other than to equalize spending. Such a policy will help ensure that spending 

that is not essential to the schools' proper mission - enhancing student academic 

achievement - is far less likely. For example, expenditures on superfluous 

administrators, or Astroturf, or the like will be minimized. More importantly, a 

refocusing of resources where the need is greatest will result in increased funding to 

substandard schools. ~~ ~.g., ConMctiCIIIto Linlc Aid, Test Scores, Education Week, 

May 25, 1988, at 10 (Connecticut plan to distribute aid to school districts based on 

number of students scoring below the remedial level and on test-score improvement 

rates). Furthermore, the remedy is not overbroad; 

(2) The remedy addresses the reality that education costs differ across districts, 

especially as the needs of rural and urban schools are considered in a state as immense 

and geographically diverse as Texas; 

(3) The remedy can be implemented without harming healthy school districts because 

minimum standards call for a minimum education not interference with all school 

districts, healthy or not; 

(4) The remedy will produce no disruption of •1oca1 control• and will allow maximum 

local creativity as long as results meet standards; 

(5) The remedy promotes accountability; 
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(6) The remedy ties input to output; and 

(7) Finally, the remedy leaves the means of accomplishing efficiency to 

representative departments of state government. 

It is my profound hope that the public school finance debate not eclipse the urgent need 

for schools that actually work. Otherwise, yet another generation of school children will be 

denied the benefits of their constitutional rights. For the reasons stated, I join the majority 

opinion in holding Senate Bill 351 unconstitutional, but dissent to that portion of the court's 

judgment which stays the judgment beyond the 1991-92 tax year. 

OPINION DELNERED: January 30, 1992. 
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IN THE SUPREME COURT OF TEXAS 

No. D-1469 

CARROLLTON-FARMERS BRANCH INDEPENDENT SCHOOL DISTRICT 
ET AL., APPELLANTS 

V. 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT AND ALVARADO 
INDEPENDENT SCHOOL DISTRICT ET AL., APPELLEES 

ON DIRECT APPEAL 

CONCURRING AND DISSENTING OPINION 

It will be of little avail to the people that the Jaws are made by men of their own 
choice if the laws be so voluminous that they cannot be read, or so incoherent that 
they cannot be understood; if they be repealed or revised before they are 
promulgated, or undergo such incessant changes that no man, who knows what 
the law is today, can guess what it will be tomorrow. Law is defined to be a rule 
of action; but how can that be a rule, which is little known, and less fixed? 

THE FEDERALIST No. 62 (James Madison). 

Madison's admonition may be a fitting epitaph for this episode in the continuing saga of 

public school finance. 

While I concur in the portion of the judgment holding that Senate Bill 351 is 

unconstitutional and agree that this judgment should be applied prospectively, I cannot join in the 

majority's overwritten opinion and do not agree that it is either necessary or desirable to inflict 

an unconstitutional tax on the citizens of this state for more than one taxing cycle. 

I agree generally with the majority's historical account, in Part I of its opinion, of the 



development of Texas school finance and the recent challenges it has faced. I also agree 

generally with Parts III and VIa of the majority's opinion, but with the qualifications expressed 

below. The fatal defect in Senate Bill 351 is its failure to submit newly proposed taxing 

authorities to local voters, as required by Article VII, sections 3 and 3-b of our State's 

Constitution. The issues addressed in Parts II', IV. VIB, and VIlA of the majority's opinion are 

unnecessary to the decision in this case. I disagree with making the court's judgment prospective 

for two taxing cycles as provided for in Parts VIC and VIIB. Moreover, I disagree with Part 

V, wherein the court insists on once more wading into the advisory opinion swamp -- a 

constitutionally proscribed journey, TEX. CONST. art. V, § 3; Morrow v. Corbin, 122 Tex. 553, 

563, 62 S.W.2d 641, 646 (1933), criticized in my concurrence in overruling the motion for 

rehearing in Edgewood II. 804 S.W.2d at 501. 

I 

The history of Article vn, section 3 reveals that the legislature and the courts have 

consistently given it a practical construction requiring a vote of local citizens to authorize the levy 

of an ad valorem tax for a school district's support when such a district is created by the 

legislature. See generally 2 G. BRADEN, THE CONSTITUTION OF THE STATE OF TEXAS: AN 

ANNOTATED AND COMPARATIVE ANALYSIS 512-13 (1976). Article VII, section 3-b does not 

authorize creation of CEDs with taxing authority, absent voter approval, because a newly-created 

CED is not a change in "boundaries" of an existing school district. In Freer Municipal lndep. 

1 I recognize, of course, that in the absence of an election, Senate Bill 351 effectively imposes a slate ad 
valorem tax in violation of Article Vlll, section 1-e of our Slate Constitution. 
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School Dist. v. Manges, 677 S.W.2d 488 (Tex. 1984) (per curiam), this court held that when 

an existing school district splits into two completely separate school districts by disannexation of 

a portion of the original district, that is a "boundaries" change for both of the resulting districts, 

id. at 490, and Freer could continue to tax at the rate authorized by the Benavides district, of 

which it had been a part. Freer simply does not apply to this case. Further, the new CEDs are 

not boundary changes by "the annexation of, or consolidation with, one or more whole school 

districts." TEX. CONST. art. Vll, § 3-b (emphasis added). Senate Bill 351 does not consolidate 

whole school districts, but rather creates a new taxing authority purporting to utilize a portion 

of the existing districts' taxing power. 

II 

Our decision should be applied prospectively because school districts, their students and 

patrons have relied on the presumption of constitutionality of Senate Bill 351, and because the 

equitable considerations apparent in disruption of the Texas public school system favor only a 

prospective remedy. Senate Bill 351 violates a constitutional provision unique to the Texas 

Constitution, and its invalidity is a question only of state law. No federal legal issues are 

involved. Whether to make this court's decision prospective or retrospective is a decision for 

this court. American Trucking Associations, Inc. v. Smith, 110 S.Ct. 2323, 2330 (1990); Great 

Nonhem Ry. Co. v. Sunburst Oil & Refining Co., 287 U.S. 358, 364 (1932). We need not and 

should not adopt any federal test for prospectivity, because federal law is not involved. Our 

decision in Reagan v. Vaughn, 804 S.W.2d 463, 467-68 (Tex.1990) ("considerations of fairness 

and policy preclude full retroactivity when the court's decision establishes a new principle of law 

3 



that either overrules clear past precedent on which litigants may have relied or decides an issue 

of first impression whose resolution was not clearly foreshadowed"), controls. We should not 

engage in legal gymnastics to make our test fit the federal formula under Chevron Oil Co. v. 

Huson, 404 U.S. 97 (1971), or try to rationalize factors as if we were applying federal law. Nor 

should we be distracted by election-year political considerations from our earlier recognition of 

the urgency of resolving the issues of public school finance. For these reasons I agree with the 

majority that the effect of the court's judgment should be prospective, but would withhold its 

effect only until June 1, 1992. 

m 

I strongly object to Part V of the court's opinion. Whether the legislature speculated that 

the act might be unconstitutional is irrelevant. This court's role in this cause, where we have 

actual parties contesting the constitutionality of the statute, is to decide whether the act suffers 

from the constitutional infirmities alleged. The court goes further to defend its writing on 

rehearing in Edgewood II, by arguing it "did not say that tax base consolidation could nor be 

unconstitutional; all we said was that it could be constitutional." Ante, at __ (emphasis in 

original). The court imprudently tried to give advice, but once undertaking the task failed to 

give complete advice. Legislatures enact statutes; courts decide cases. Even when this court has 

before it an actual case involving a specific constitutional complaint, we have no business 

speculating for the legislature, the executive department, or anyone else, what may or may not 

be otherwise constitutionally done. Our duty is to address the questions presented to the extent 

necessary to dispose of the case -- no more and no Jess. 

4 



IV 

Justice Doggett's dissent correctly characterizes the requirement of a local vote on the 

CED taxation issue as a "veto" in the following sense: unless the voters in each CED approve 

the tax, the whole state system fails to meet the Edgewood I mandate requiring substantially the 

same educational opportunity for the same tax effort. For the entire sysrem to meet this 

efficiency requirement, all of its CED components must have substantially the same tax system. 

Consequently, any one of the 188 CEDs can, in effect, "veto" the statutory school tax scheme 

for the entire state. 

But the issue presented for our decision is indeed whether to enforce this specific right 

to vote on taxation, a right the people of Texas expressly reserved to themselves in Article VII, 

sections 3 and 3-b of our Constitution. We may not ignore the express words of the 

Constitution, nor may we shirk our duty to construe section 3 and the exceptions of section 3-b 

consistent with precedent and sound legal analysis. We should not bend the words of the 

Constitution beyond their reasonable construction to suit our convenience, nor even to meet our 

own perceptions of what is "good" for educating Texas school children. Our oath is to uphold 

the Texas Constitution, including the people's right, expressly reserved therein, to vote on such 

tax matters. 

Bob Gammage 
Justice 

OPINION DELIVERED: January 30, 1992. 
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IN THE SUPRE:ME COURT OF TEXAS 

No. 1469 et al. 

CARROLLTON-FARMERS BRANCH INDEPENDENT SCHOOL DISTRICT 

ET AL., APPELLANTS 

V. 

EDGEWOOD INDEPENDENT SCHOOL DISTRICT AND ALVARADO 
INDEPENDENT SCHOOL DISTRICT, ET AL., APPELLEES 

ON DIRECT APPEAL 

DISSENTING OPINION 

So many words -- so little justice! What does it all mean to the ordinary Texan -- the 

lofty prose, the footnotes and citations, the multiple opinions, the charges and countercharges? 

It means that the New Year brings an immense new wrong. For the school children, there is 

delay -- perhaps infinite delay - in achieving equal educational opportunity; for the taxpayers, 

most probably an income tax. This is the unspoken but very real message announced here. A 

majority of this court has led the Legislature down the primrose path. Today's unconstitutional 

legislation is only yesterday's judicial vision; it is nothing more than the natural response to the 

majority's previous encouragement of tax base consolidation. The Legislature, the Governor, 

and three separate Texas trial judges all followed accurately the prior judicial instructions; now 

the majority unjustifiably changes the instructions. Its new opinion is a morass of contradictions 

and excuses. I dissent. 



The wrong inflicted on Texans today is aggravated by the majority's deliberate delay. 

Public annotiit;:-ement of this improper decision could and should have been made long ago.' 

With each passing day, the majority denied the legislative and executive branches an opponunity 

to respond to the new judicial instructions for assembling a constitutional school finance system. 

Surely school boards, teachers, and administrators deserved a year without constant budgetary 

uncertainty; surely the school children deserved better. Instead, the majority creates another 

election year crisis' with an impact far beyond the educational system alone. Taxpayers who 

awaited a clear indication of their obligations are astonishingly told that they have forfeited their 

illegally collected 1991 taxes and must continue to pay unconstitutional taxes into 1993. 

Disregarding a constitutional provision permitting consolidation of school districts without 

a vote, the majority announces a new principle -- the privileged must be accorded a veto of any 

sharing of the state's resources with the underprivileged. Indeed, whenever referencing a local 

' Not evea a plea from tbe Governor coaceming tbe advene effect of tbe court's iuctioa oo c:umat property 
tax collectiOIIS was sufficieat to move tbe majority to a timely UDOUDCemau. Letter AmiCIII Brief for GoveniOI' 
Ann Ricbards (Dec. 13, 1991). Wilh this Deedleu delay, several thoullllll tupayen, iDcludiq -y oftbe state's 
major corporatiOIIS, have delayed paymeat of school lUes aDd filed Dumerolll lawsuits to ~ tbeir right to 1 
refulld of taxes paid before tbe Jaauary 31 due dare. S«. e.g., BtmiJerd J..aNI & Ctmle Co. v. 1i'cM.f Co. Educ. 
Dist., No. 92-00860 (DUt. Ct. ofTnvis Colmty, 33151 Judicial Dist. ofTeua, filed Jaa. 23, 1992); Ketlltey v. 
Travis Co. EdMc. Din., No. 92..()()936 (Dist. Ct. of Travis COUDty, 200th Judicial Dill!. of Teua, filed Jaa. 23, 
1992); HalllblllflNI Co. v. CeNal &IMc. Agmcy, No. 92-00996 (Dist. Ct. ofTnvis Colmty, 33lst Judicial District 
of Texu, filed Jaa 28, 1992); NCB v. Morales. No. 92~1104 (Dist. Ct. of Tnvis Colmty, 981h Judicial Dist. of 
Texa&, filed Jaa. 28, 1992); AmmC¥111 GGs Storage, L.P. v. Morale.s, No. 92..()1050 (Dist. Ct. of Tnvis Collllty, 
981h Judicial Dill!. ofTeua, filed Jm. 28, 1992); Beta Mu Bldg. Co. v. Morales, No. 92~1060 (Dist. Co. of Travis 
COUDty, 2SOih Judicial Dist. ofTexu, filed Jm. 28, 1992). 

Nor is it merely coillcideatal that !his preconceived pllll bas fuaally beea IIIIIOUIIced after !he Legi&latun 
bas come aDd gooe from its special sessioo aDd after tbe fili.Dg dadliDe for lhnle SMU oo this court bas expired. 

'S« Terrazas v. &mi~. _ S.W.2d _,_(Tex. 1991, orig. proceedi.Dg)(Mauzy, J., di-tiDg)(addre&siDJ 
tbe majority's rejectioo of long-followed legal prirlciples to afford RepubliCIIIS prefereatial trelllllalt ill !he 1992 
legislative electiOIIS). 
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'.ote," today's opinion really means "veto". The further declaration that the County Education 

Districts' (CEDs') tax levy is an unconstitutional state ad valorem tax injects confusion in the 

overall relationship between state government and its subdivisions. Future litigation can be 

expected over any state mandate that can be satisfied only by the expenditure of revenues 

generated by local property taxes. After causing this havoc in both education and 

intergovernmental relations, the court then compounds its errors by compelling Texas taxpayers 

to pay an unconstitutional tax. 

Given the verbosity with which the majority has cloaked its injustice, I have written at 

length to respond thoroughly to the misinterpretations and to clarify the true consequences of 

each. This dissent includes the following: 

I. The Lcng Struggle for Justice Page 5 

Cl A bad time for Demetrio Rodriguez 6 

II. Judicial Entrapment by Advisory Opinion 7 

Cl 1be nee 8 oa 10 

Cl Magnifying p..-s aDd crystal balls required 13 

Cl Blamin& the Yidim of judicial entrapment 15 

Cl 188 pobds of light 19 

ill. Rewriting Article Vll of the Texas Constitution 21 

Cl CliDtou Manges was right, belatedly 26 
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Confronted with one substantive point after another to which it cannot effectively respond, 

the majority undoubtedly finds this dissent highly distressing. Incredible inconsistencies, repeated 

rejection of precedent, and an ever-present elitist philosophy permeate the majority's writing. 

It was not always this way. In two prior opinions on this same case, the court worked 

together to follow the rather clear command of the Constitution without regard to the political 

consequences of its decision. Through compromise and consensus-building, the court spoke with 

one firm voice in what many have recognized as the most important case it has ever considered. 

Tragically, this has all been lost. 
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In its last writing, the majority concluded that justice demanded too much. Reasoned 

constitutional determination gave way to JX>litical calculation; precedent gave way to partisanship 

as an interpretive guide. As the Supreme Court, our resJX>nsibility is to assure justice by 

upholding the supreme law of our state-- our Constitution. We cannot pick and choose to apply 

only favored provisions; we cannot invoke its provisions only at times deemed convenient and 

comfortable for the members of this court; we must consistently and regularly enforce all of its 

terms. The damage the majority insists on today is not just to our children's education but to 

the very credibility of our system of justice. 

I. The Long Struggle for Justice 

The history of this case is reflected in the efforts of Demetrio Rodriguez and the 

experiences of thousands of other concerned parents and students from all regions and ethnic 

groups in Texas. In 1968, Mr. Rodriguez sought relief from the inequities of the state school 

finance system in federal court. Three federal judges in Texas said that it was inequitable and 

unconstitutional. All nine members of the United States Supreme Court said this school finance 

system was inequitable, but only four of them were willing to declare it unconstitutional. 

Rodriguez v. San Antonio Indep. Sch. Disr., 337 F. Supp. 280 (W.D. Tex. 1971), rev'd, San 

Antonio Indep. Sch. Disr. v. Rodriguez, 411 U.S. 1 (1973). 

In many ways today's ruling is quite similar to this 1973 writing UJX>n which it relies. 

Pronouncements of compassionate generalities abound, but are unaccompanied by enforcement 

of constitutional rights. True, five judges of the United States Supreme Court "recognize[ d] 'the 
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vital role of education in a free society.'"_ S.W.2d at_ (quoting Rodrigur:.. 411 U.S. at 

29). They recognized it just before they refused thousands of school children any remedy for 

a denial of this same "vital" element. As Justice Thurgood Marshall eloquently responded: 

[T)he majority's holding can only be seen as a retreat from our 
historic commitment to equality of educational opportunity and as 
unsupportable acquiescence in a system which deprives children in 
their earliest years of the chance to reach their full potential as 
citizens. 

Rodriguez, 411 U.S. at 70-71 (Marshall, 1., dissenting). 

0 A blliUime for Demetrio RacbfJueZ ; . . After this federal failure and further 

unsuccessful attempts to obtain state legislative redress, Demetrio Rodriguez and others returned 

to state court. 3 In Edgewood /Nkpefllknt School District v. Kirby, n1 S.W.2d 391 (Tex. 1989) 

(Edgewood I), they obtained it. After two decades of persistently opposing his claims, attorneys 

for the state and attorneys for its richest school districts have finally conceded the injustice of 

which Demetrio Rodriguez complained. In oral argument before this court, they have belatedly 

indicated agreement• with the principle unanimously announced in Edgewood I that: 

There must be a direct and close correlation between a district's tax 
effort and the educational resources available to it; in other words, 

3 At tbe lUIIe time tbat federal reliefwasJWTOWiy rejected, Justice Marsball-wropriaaely DOted tbe availabilicy 
of stare COIISiitulioaal J"eeDDIdie5 for iDequitable scbool fiD.mce systelll&. S« RodrigiWI.. 411 U.S. at 133. n.JOO 
(Marsball, J., cn-tiq). 

• S«TniiiiCriptioo of Oral ArJun-t (November 19, 1991) (R~ by R. James Georp, Earl L&ma. Toai 
Hunter, David Ricbards, aDd Debonh G. Hankens. to questi0111 from Justice Dogcct). Furtber, with the 
exceptioo of Mr. Luaa, all c:ounsel now specifically concede tbat unlimited local supplemmtatioo or eurichmellt 
financed through reliaDce oo widely disparate property tax bases would also result in an IIDCOIIItituliooally inefficient 
system. It is for thi& reuoa tbat we said in EAg~ I tbat "any local eurichmeat must derive aolely from local 
tax effort. • 777 S. W.2d at 398. S« also infra discussion following noce 85. 
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districts must have substantially equal access to similar revenues 
per pupil at similar levels of tax effort. [All] [c]hildren ... must 
be afforded a substantially equal opportunity to have access to 
educational funds. 

Jd. That is the only good news from this case. But it is good news that comes too late for the 

children of Demetrio Rodriguez;' it is good news that comes too late for some of the 

grandchildren of Demetrio Rodriguez. The bad news of today is that with its disposition the 

majority ensures that the benefits of the reform of the Texas school finance system may not be 

fully enjoyed even by Mr. Rodriguez's great-grandchildren. Nearly a quarter of a century after 

Demetrio Rodriguez began his journey for justice, the end is nowhere in sight 

ll. Judicial Entrapment by Advisory Opinion 

To understand more completely the injustice which the majority has today accomplished, 

a review of recent developments in this litigation is necessary. The arguments made in the 

instant proceeding -- that there are constitutional barriers to school districts sharing resources and 

that restructuring the property tax system would impose an unconstitutional statewide property 

tax -- are not at all new; they were raised in opposition to the principles advanced in Edgewood 

' Mr. Rodriguez, wbo was introduced to the court at oral argument in this cause, when originally told of our 
previous decision in Edgewood I, stared: 

I cried this morning because this is something that bas been in my heart. . . . 
My children will not benefit from it .... Twenty-one years is a long time to 
wait. 

Jonathan Komi, Savage Inequalities 226 (1991). 
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f.' In its first opinion, this court declined to address these arguments or to mandate a method 

by which the Legislature could remedy the unconstitutional features of the school finance system. 

Confronting a most recalcitrant Governor William Clements and multiple forces which 

refused to accept this court's unanimous writing in Edgewood I, the Legislature initially produced 

Senate Bill 1,' only after Judge Scott McCown appointed a master and indicated a willingness 

to proceed with a court-imposed plan. This inadequate legislation was challenged by property-

poor school districts who urged judicial substitution of the Uribe-Luna Plan, consolidating each 

county's tax base without an election.• They urged the trial judge to recognize that the 

Constitution "do[es] not require elections to create county taxing districts. ·• Judge McCown 

rejected this contention, concluding that three constitutional deficiencies precluded the proposed 

alternative: 10 

Because of the resistance to district consolidation, some have 
advocated tax base consolidation or sharing or recapture. All of 
these terms mean essentially the same thing. Senate Bill 9 and 
House Bill34, the Uribe-Luna Plan, was based on county-wide tax 
base consolidation and produced significant equity. The Texas 
Research League has developed a similar plan. Tax base 
consolidation, however, appears to run afoul of certain 
constitutional provisions related to taxation. See Tex. Const. art. 

' See Trmac:riptioa of Oral Arpmalt in Edg~ I (July S, 1989) (R~ by Kevin T. O'H&Dioa ''' 
qucstioos from Jllltice DogJett). 

7 Act of JUDe 7, 1990, 711l Lea., 61h C.S., ch. 1. 1990 Tex. Gal. Laws 1. 

1 This tax bue coosolidatioa plm wu eacompassed in Tex. S.B. 9, 7lst l.eJ., 3d C.S. (1990), authored It• 
Seaalor Hector Uribe, md Tex. H.B. 34, 7lst LeJ., 3d C.S (1990), authored by Repre~C~Dtative GreJ Luua. 

9 TJ'liii5Cript at 545, Edg~ lttdep. Sch. Disr. v. Kirby, 804 S.W.24 491 (Tex. 1991)(£dg~ /l). 

10 /d. at 589. 
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vn, § 3, and art. Vlll, § l(e); Love v. City of Dallas, 40 S.W.2d 
20 (rex. 1931). 

It is precisely these three obstacles referenced by the trial court in its opinion of September 1990 

that govern the issues of the present appeal: (I) whether article vn, section 3 requires a vote, 

(2) whether a levy by the CEDs is an unconstitutional state tax under article vrn, section J-e, 11 

and (3) whether Love prohibits the creation of the CEDs and the sharing of resources. 

On appeal those same challengers urged • that this Court [in rejecting Senate Bill I] order 

the District Court to implement the Uribe/Luna plan as a practicable and just alternative and the 

only method to assure protection of plaintiffs rights in the 1991-92 school year. •t: They 

claimed that Judge McCown had erred in rejecting tax base consolidation and again maintamed 

that the Constitution "do[es] not require elections to create county taxing districts. " 1
' In 

response, the State insisted during oral argument that to implement tax base con~lidation, "you 

have to have the local option election. You have to let the citizens vote to impose this new 

taxing authority on themselves or not. " 1
' 

Addressing these arguments and concerned that the trial judge had misinterpreted our 

prior silence on the subject, we unanimously wrote in Edgewood Jndependenr School District v. 

11 The majority's contention that "[n]o Texas court bas previously addressed a challenge brought under art1cle 
Vlll, section 1-e, • _ S.W.2d at_, is cont!"lldicted by the citation of this provision by both Judge McCown and 
the majority on rehearing in Edg~ /, 804 S.W.2d at 499. 

1: Brief of Appellants Edgewood I. S.D. at 33, Edgnvood /l. 

13 ld. at 38. 

" See Transcription of Oral Argument in Edgnvood ll (November 28, 1990)(Response by Kevin T. O'Hanlon 
to questions from Justice Mauzy). 
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Kirby, 804 S.W.2d 491, 497-98 (Tex. 1991)(£dgewood IT), to override all of th~ constitutional 

barriers ascerwned by the trial court: 

Another approach to efficiency is tax base consolidation. Senate 
Bill I expressly provides that future legislatures may use other 
methods to achieve fiscal neutrality, including "redefining the tax 
base. • Tex. Educ. Code § 16.00l(d). We disagree with the 
district court's observation that this option "appears to run afoul of 
certain constitutional provisions related to taxation. • . . . While 
consolidating tax bases may not alone assure substantially equal 
access to similar revenues, the district court erred in concluding 
that it is constitutionally prohibited. 

If this court had desired to remove some but not all of the three barriers raised by the trial 

court to tax base consolidation, it could easily have done so. Instead, this court unanimously 

concluded that Judge McCown had misinterpreted our prior silence with reference to all three 

constitutional provisions, not just one. 

0 The nee k• .... Unfortunately the majority's commitment to our Constitution 

yielded as the pressure of external forces intensified. ~e Opinion on Motion for Rehearing 

(Edgewood nvo MiTUIS or Edgewood 11-)," 804 S.W.2d at 502 (Doggett, J., concurring) and 

507 (Appendix A). Engaging in a "conscious manipulation, • the majority improperly utilized 

an unrelated motion for rehearing to issue an advisory opinion. /d. at 506. "[R]acing to publish 

this opinion before the other branches provide[ d) their own solution, • the majority sought to 

" This opinion by five members of the court is refened 10 bereiDafter as Edgrwood lJ-, or Two Minus. sillce 
it repreec~~ted the majority's effort 10 subtnlct from the holdings of Edgrwood 1 md II wbile improperly detailiDJ 
10 the Legislarure a preferred school funding solution. 
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guide the legislative process,,. "to legislate rather than adjudicate." Id. 

The opinion on rehearing addressed whether statewide recapture of local taxes was 

permitted under article VIII, section 1-e of the Texas Constitution: 

Our Constitution clearly recognizes the distinction between 
state and local taxes .... Tex. Const. art Vll, § 1-e, prohibits the 
Legislature from merely recharacterizing a local property tax as a 
"state tax." . . . . These constitutional provisions mandate that 
local tax revenue is not subject to stare-wide recapture. 

ld. at 499 (emphasis added). The majority nonetheless offered a ringing endorsement of local 

recapture in the form of tax base consolidation: 

Focusing on the Legislature's power to create school districts and 
define their taxing authority ... consistent with Love and contrary 
to the district court's suggestion, tax base consolidation could be 
achieved through the creation of new school districts . . . . given 
the aurlwrity to generate local property tax revenue for all of the 
other sclwol districts within their boundaries. 

ld. (emphasis added). It further dispensed the unsolicited advice that: 

[f]he Legislature ... may, so long as efficiency is maintained, 
authorize local school districts to supplement their educational 
resources if local property owners approve" an additional local 
property tax. 

16 A I'1ICe is precisely what occiUllld as the inappropriate desire of the majority for maximum political influence 
was almost thwarted by a respoasive legislative process with new leadership from bod! Governor Richards and 
Lieulellant Governor Bullock. The majority was fully aware that during the week preceding its opinion, Senate Bill 
351 had been approved 20 - 7 by the Senate and a very similar version had passed by a vote of 8 - I in the House 
Public Education Committee. Only by rushing its advisory comments after hours to the Clerk of the Supreme Court 
on the evening of February 25 was the majority able to interfere prior to the expected vote on the House floor on 
February 27. See Supplementary Response of Plaintiffs-Appellants to Motion for Rehearing and Amicus Curiae 
Briefs in Edg~ II- (Feb. 25, 199l)(informing court of status of peading litigation and urging noninterference 
in process). 

17 See infra text discussing Hill v. Slone, 421 U.S. 829 (1975), this section. 
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/d. at 500 (footnote added). 

In shon, the majority's message to the Legislature concerning constitutionally pennissible 

action was: 

I. You have independent power to define the taxing authority of school districts; 

2. Statewide recapture of local taxes is prohibited; 

3. Propeny tax revenue may, consistent with the constraints of the 

Texas Constitution, be recaptured locally-- through redistribution 

among school districts -- so long as this is confined within the 

boundaries of the new school districts that are superimposed upon 

existing districts; 

4. Within reasonable limits, districts may supplement or enrich their educational 

resources with approval of additional taxes by local voters. 

As the majority envisioned, the Legislature attempted to draw the precise type of 

reorganization recommended. Nor is it surprising that, after diligent study of these prior 

writings, three Texas trial judges found the tax authorized by Senate Bill351 constitutional, with 

Judge McCown concluding specifically that "the Supreme Court has already approved tax-base 

consolidation."" No one has been able to explain how the CEDs created by Senate Bill 351 

11 T ruucript iD tbe three COIIIOlidaled appeals from tbe 2SOth District Court iD Tnvia County, Texas -
Carrolllon-Ftznr~en Brandi/Niep. Sch. Dist. v. Edg~ /Niep. Sch. Dist., c.ue No. 0-1469; Altllrrws /Niep. 
Sch. Dist. v. Edg~ llllkp. Sch. Dist., Cause No. D-1477; IDd Highllutd Parle /Niep. Sch. Dist., Cause No. D-
1560 - at 724 (hereillafter Tr.). See also Gail F. Levine, M«ring till Third Waw, Legislllliw ApJ1"0Dddes 10 

Recmt Jwiicilll School Fii'IDII« Rulings, 28 Harv. J. on Legis. 507, 512 (1991) ("lbe coun so SUOIIIIY empbas1zed 
[tax bue) consolidation tbai~DU~y lawmakers IIISUII*I it too was III&Ddaled. "). Evea tbe agreuive critique of the 
trial coun's dec:ision upon which tbe majority frequeatly relies DOCe& "tbe appueat diclllm of tbe Texas Supreme 
Court tbaltu hue consolidation be effected." Billy D. Walker, The Districr Colin 111111 Edg~ Ill: i'romnMan 
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differ in the slightest from the "new school districts ... given the authority to generate local 

property tax revenues for all other school districts within their boundaries, • as specified in 

Edgewood 1/-, 804 S. W.2d at 499. Virtually mirroring the majority's directions, Senate Bill 351 

provides: 

Each county education district is an independent school district 
established by the consolidation of the local school districts in its 
boundaries for the limited purpose of exercising a portion of the 
taxing power previously authorized by the voters in those school 
districts and of distributing revenue of the county education district 
to those districts. 

Tex. Educ. Code§ 20.942. After following the majority's road map. the Legislature is now told 

it has come to a dead end. 

to this situation with contradiction and excuses. First, we are told that the decision reached today 

could not have been • foreshadowed • or suggested beforehand. _ S. W. 2d at __ . Indeed, the 

majority is correct in this particular, since today's decision adopts a view directly opposite of that 

announced previously. But then the majority claims that the vote requirement had been 

"obviously contemplated" in its earlier writing. /d. at & n. 37. Surely these two conflicting 

propositions cannot co-exist. 

Let us examine how the majority made its prior declaration so "obvious" that it should 

have been understood immediately by any ordinary person. In short, it is claimed "obvious" for 

two reasons: (l) the content of the fourteenth footnote to Edgewood II and (2) certain language 

lnzerpretalion or Procrustean Bed? 27 (UDpUblished monograph attached as Appendix 0 to Consolidated Bnei •'' 
Eliodoro Reyes )(hereinafter The Districr Coun and Edgewood Ill). 
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to which the coun never referred in one of the many authorities it cited. 

Assuming a magnifying glass was employed to study the fine print of the footnote, the 

reader would learn only that the "constitutional grant of powers does not specify the details of 

statutory implementation [and that accordingly] a number of alternatives are available to the 

Legislature. " 804 S. W. 2d at 497 n. 14. This language demonstrates an understanding that the 

Legislature enjoys a broad range of options. "One such method," mentioned by way of example, 

"allows voters to create an additional countywide school district." /d. This was certainly not 

the only constitutionally pennissible course, nor does this example suggest that this or any other 

choice would rtquirt a voting prerequisite. Moreover, the text explicitly referred to Tex. Educ. 

Code§ 16.001(d), a statute that contained no additional voting prerequisite to "redefining the tax 

base." If this court had desired an election precondition for all constitutionally allowable tax base 

consolidation, it could have said so clearly and unequivocally. Moreover, not even this single, 

indirect footnote reference to voting was employed by the majority in its Edgewood II- opinion. 

The second excuse is even more peculiar. Previously uncited language is now relied upon 

from Love v. Ciry ofDal14s, 120 Tex. 351, 372, 40 S.W.2d 20, 29-30 (1931), suggesting a vote 

of the people of one district is necessary before using their "funds and properties for the 

education of scholastics from another district. " This 1931 opinion was issued several decades 

before the people of Texas amended the Constitution by adding the current language of article 

VII, section 3-b in 1966, as discussed in section m, infra. Perhaps even more importantly, a 

significant objective of the court's writing about Love in Edgewood II was to correct the mistaken 

impression that it presented an obstacle to tax base consolidation. We held unanimously and 
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1mequivocally that it presented no such barrier. Edgewood l/, 804 S.W.2d at 497-98. 

Neither a magnifying glass nor a glass of another type - a crystal ball -- would have 

revealed that the reference to Love in Edgewood ll-, without discussion of any voting 

requirement, meant a vote was necessary. In Edgewood ll-, the majority did flnd a way to make 

its views on voting known: it wrote what it wanted the reader to know. It did not mystically 

communicate that a vote was required through some obscure reference to an ambiguous footnote 

or to unci ted language in an outdated opinion. There is but one mention of a voting requirement 

in Edgewood 11-. Describing the circumstances under which further voter action would be 

mandated, it said plainly that the voters must be consulted if a local district wished to supplemeru 

its resources. Although indicating that the Legislature was constitutionally empowered to 

implement tax base consolidation, the majority did not indicate, in any way, an election 

precondition. Rather it directly resolved this matter in the negative. 

Having charted the legislative course through the murky waters of Texas constitutional 

law, it is no minor matter that the majority now claims its map failed to detail the sharp rocks 

and swift current near the shore. The essence of the peculiar position now adopted is that by 

formerly providing guidelines for tax base consolidation without saying that a vote was 

unnecessary, the majority, upon further reflection, flnds that it is necessary. 

~~'re!!iPI!!!~!!@ ~(j~~~ ~t.~!~ Disavowing paternity of the 

CEO offspring of its prior writing, the majority tries vainly to shift the blame to the Legislature. 

In doing so, it exercises extreme caution in an attempt to protect itself on another front" by 

19 See infra section V discussing prospectivity and the denial of a tax refund. 
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professing the ·good faith" of the Legislature in enacting Senate Bill 351. S.W.2d at_ 

Once again contradicting itself, the majority then paints a picture of the conference committee 

chairman, as ringleader, urging the Legislature to confront the coun by embarking on the 

audacious course of implementing tax base consolidation pursuant to this court's writings. /d. 

at_. This attack on the Chairman, Senator Carl Parker, is both nasty and unfounded. 21 It 

also makes clear that despite lip service to the contrary, the majority truly feels that the 

Legislature acted in bad faith. 

The Senator's comments are misconstrued to create the false impression that the 

Legislature purposefully disregarded a vote requirement for CEDs in Senate Bill 351 because of 

fear of voter disapproval. /d. at _. In fact, his remarks concerned a different alternative --

full consolidation of all functions of school districts, described in the transcript as "true 

consolidation· -- that was rejected by the Legislature as unacceptable to the public." In a 

further unfair attack, the majority quotes the chairman's comments on statewiole recapture, id. 

at_ made prior to its pronouncements on this issue in Edgewood 11-. After that advice was 

received, his views were changed, as evidenced by his assessment at the later conference 

committee hearings. Similarly, the chairman's question regarding any future state tax challenge 

has been wrongfully distorted by the majority into a statement. Upon receiving a response to 

this query from a witness who supported the legislation as constitutional, Senator Parker stated: 

» This ill-advised abuse follows tbe majority's previous rejectioa of Seaator Parlr:er's 11101t llpPI'OI)ria1e plea tbal 
this court avoid UDSOiicited Uld disruptive judicial interference in the legislative ~· S« Edgewood 11-. 804 
s. W.2d at 501 (Douett. J .• coacurring). 

" Hearings ofConfucna Commineeon SeNile Bill J5J, Tex. S.B. 351, 72Dd Leg., R.S. (Man:b 7, 1991) (Tr. 
349). 
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"I tend to agree with you about that. •zz 

Particularly revealing is the majority's excerpt from the conference committee testimony 

of an unnamed assistant attorney general that 

you can steal the authorization [from existing school districts for 
CEDs] if you will under article VII, section 3-b, ... can we 
guarantee that this is gonna meet a constitutional challenge, the 
answer is, is no. 

ld. at_ This witness spoke neither anonymously nor briefly. He is none other than Kevin 

T. O'Hanlon, who, in argument to this court, had raised the very question of a vote as a 

prerequisite to tax base consolidation.%! While any lawyer would be foolish to • guarantee • to 

a client anything about what this majority might do, Mr. O'Hanlon's testimony indicates that 

Edgewood II- provided him the answer to the argument that he had previously advanced to this 

court. Set fort.i below," his testimony provided the Legislature the advice of irs lead counsel 

:: Jd. at 338 (exchange between Chairman Parter and AI Kauffman). 

D See supra notes 6 & 14 and accompanying text. 

" Mr. O'Hanlon testified that: 

The notion of taz base con:rolidDiion which i:r what - 're talking about when we 
talic about recapture i:r, i:r pretry 1I'Uidr a new criner in the State of T e:uz:r that 
arose uniquely out of the, the Supreme Coun deliberations in the Edgewood 
opinion. . . . Edgewood two says specifically [that another way of achieving] 
efficieocy is tax bue CODSOiidation .... and the court ... disagree{s] with the 
[trial] court's finding that tax bue consolidation appeared to run [into]a problem 
with the coostitution. . . . Thaltaz base con:rolidDiion c:tJ1I be done i:r, i:r ckar 
a:r a mDiter of constitutional law [from] Article 7, Section 3 B. It gives the 
legislature expteS6 authority to consolidate districts and to provide for the 
continuation of the taxing effort to those districts without a reauthorization . . 
. . [This is] [s]pecifically contemplate[d) and sets [sic] forth in Article 7, 
Section 3 B. The question then becomes . . . can you ... partially consolidate 
[district's] tax bases. And we think that the Supreme Coun ckarly signals that, 
that the kgi:rlmure has that authority. 
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that Senate 8::1 351 was both constitutional and directed by the majority's prior writing. 

Why does the majority go to such lengths to strain and misconstrue the public record?" 

The other questioo thai co- with respect to recapture is DOt whether you can 
do it, but . . . the collateral queaioo of, of the aeceuity of the re-autboriDlioo 
electioo. Again Article 7, Sec:tioo 3 B Jiv• us some piduce bere. Article 7, 
Secuoo 3 B says thai DO re-autborizalioo elec:Uoo is .--ry in the evall thai 
you bave CODSOiidat.ed districts Uld, Uld there i1a JmH~u.ins [autborizalioo] as 
there is in every school district. . . . So thai qain if you can, if you can t1al 
COIISOiidale school distncts ... you can do somethiq J.a thaD COIISOiidale, we 
can COIISOiidatc the tax hue. . . . [W]bar you are doing in eueace is splitting 
the original authorizatioos. . . . 

. . . The problem here is thai _. apfH!Dr to M ill tJ sitlllllio11 . . . of Mi11g 1«1 
dow11 tM rotJd by 1M TQQS Sllf'nrM Colll't, thai which, thai DO ODe baa yet 
foupt. The DOtioo of tax hue COIISOiidatioo is DOt 10meching thai you've doae 
before, thai's why we can't tell you, we cumot predict the outcome of the, a 
cballenge to the mechanics of bow we set, set about doing it. We bave oever 
doae a limited JllllPOIC COIISOiidauoo whidl is whDitM SllpnrM Colll't luis sllid 
o._. tutd ~ tutd ~ Dglli11 is IM _, to jiz IM prrJIIkm. They're direc:tiDa 
us into the, into m area where, where there are DO IIIIIWel'l. But they bave, 011 
etJdl OCCtJSioll ill whidl they I!Dw diOse~~ to write 011 this, mdor:sed 1M t:rHI«pp 
of u:z btJse COIISOI.idtJtioll, they bave . . called it . . . hue-tax sharing Uld 
apfH!Dr to M leodi11g us dow11 this rotJd. I will reitente thai every time they 
mention Love ... and they talk about it in terms of srarewide recapture. Love 
prohibits srarewide recapture of 1\mds.ADd they so oo to say in Edgewood [ll-j 
thai we can still do tax bue CODIOlidalioas tbroup the cr.lioo (of] school 
districts. That's wbar we're doi.IIJ. The queaioo tben beco- is, is this 
recaptured district . . . some kiDd of sham becauae it's not a school diiUict. I 
refer you to Chapter 18. Chapter 18 is DOt a school diiUict as we know it 
either. Chapter 18 ism t111tity thai exists solely for the~ of coUec:tin&, 
levying tax• wbea they refer to thai levy in thai foocDoce 14 . . . . They said 
it was ODe metbod thai the leJislature provided thai it's COIIICitutioaally 
approprUI&. They d.ida't ay thai was the exclusive metbod. ADd I take apiD 
thai their choice of laquaae in thai reprd to be aipific:aat. If they'd a said thai 
was the oaly metbod thai you bad to provide for oaly c:ollectioa of tax• by the 
local levy of this DOW larpr llllit, they could bave told ua thai aad they cbole 
DOt to. So in 1111111, this is a bit of a cb.mcy proapect. "l"bere's DO queaioa 
about. Ab, but there is DO pidmce. 

Heari11gs ofCofl/errrt« ComlrUn«o11 SeMle Bill 35/, Tex. S.B. 351, 72Dd Leg., R.S. (Mareb 7, 199l)(Tr. 330-
334)(empbuis added). 

" Further statemmts quo«ed are similarly skewed by their failure to idaltify the witness Uld to review the entlf< 
transcript. ODe of the quoted witnesses,_ S.W.2d at_, m Austin lawyer, alao opined thai "the Supreme C<•ur: 
(doesn't) know all the ins Uld outs of school fiDmce, • Tr. at 349-50, thai a lawsuit cballt111ging the CEDs is "J<'i*J 
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Because it ts determined to shift responsibility for its own handiwork to anyone except itself. 

The majority cannot escape Edgewood Jl and II- in which the only school financing alternative 

identified was consolidation -- consolidation in whole or consolidation in part through tax base 

merger. Nor can its previous ruling be avoided by pointing to its disclaimer that only the 

Legislature could make the final choice of the type of consolidation to be adopted. _ S.W.2d 

at _. The people of Texas and their elected representatives had every reason to believe that 

the veto issue had been answered by the majority in Edgewood 11-. The only change has been 

in the minds of the majority, as indicated by the doublespeak with which it unsuccessfully 

attempts to explain its own misdeed: 

!d. at 

We did not say that tax base consolidation could not be 
unconstitutional; all we said was that it could be constitutional. 

The majority entrapped the Legislature, and now it blames the victim. 

Unfortunately, the children of Texas are the ultimate victims of this entrapment. 

0188 PoiDtS Of'l:tgtit.~ ~ ~ Implementation of the majority's prior suggestion of tax 

base consolidation is made wholly dependent upon the benevolence of the advantaged to the 

disadvantaged. If happenstance has given two more populated districts within a county 

substantially more taxable property than their disadvantaged neighbor, the majority's 

consolidation plan will work if the wealthy will simply vote to share with the poor. Criticizing 

oo arrival" at the Supreme Court "because the language, the clear lmguage of Edgewood [//-], it says tax base 
COIISOlidatioo can be achieved through the creatioo of a new school district, • id. at 346, and "I undersWid that (these 
alternatives] will work: legally. • /d. at 350. Other testimony, expressing unqualified opinions of constitutionality 
of the Legislature's course, is omitted. Su, e.g., Testimony of AI Kauffman, id. at 335 ("So I lhinlc you hawt W!T'\' 

clear authorily to do il . . . . {IMsej con«pts are consistefll with . . . the general constitUlional law.")( emphasis 
added). 
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the 188 CEDs as "requiring the taxpayers in one school district ... to fund the 'iChools in other 

districts over which they have no control, • id. at _, and "as forc[ing] taxpayers to pay for 

schools over which they have nothing to say, • id. at _, the majority makes no attempt ro 

conceal its d1sdain for its previous pa.rw:ca. Today's writing essentially implies that any citizen 

of a wealthy district would be almost foolish to vote to implement the preferred solution of the 

majority in Edgewood 1/-. As Judge McCown correctly concluded: 

A citizen in a rich district who votes against sharing can still draw 
on vast resources for his district's schools. Such a voter has no 
incentive to vote to share. . . . [T]he rich districts [have an] 
advantage in defeating any local vote to consolidate. . . . The state 
cannot structure its system so that this right can be defeated by 
local election, particularly if the election is stacked in favor of 
property-rich districts. 

Tr. at 722-723. Tragically, it is just such a "stacked" election- a veto, not a vote-- that the 

majority has demanded. 

The majority has been ever mindful of its duty to protect the rights of the most privileged 

among us. In Edgewood II-, it was so carried away with this notion that it claimed the right to 

vote was limited to "local property owners. • 804 S. W.2d at 500. While most reflective of the 

truly elitist attitude of the majority, this requirement of property ownership as a qualification for 

voting long ago had been held an unconstitutional denial of equal protection. Hill v. Stofll!, 421 

U.S. 829 (1975). Now the virtue of the vote has been converted into a weapon to obstruct the 

very consolidation the majority previously recommended. Indeed, by rejecting tax base 

consolidation, the voters of even a single education district among the 188 CEDs can veto the 

state's attempt to guarantee the equality required by the mandate of Edgewood I and Edgewood 
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II. 

ill. Rewriting Article VII of the Texas Constitution 

The Legislature may create, abolish or consolidate school districts without the consent of 

the trustees or the voters of the affected territory. Lee v. Leonard lndep. Sch. Dist., 24 S. W.2d 

449, 450 (Tex. Civ. App.--Texarkana 1930, writ refd); see also Cowan v. Clay County Bd. of 

Educ., 41 S.W.2d 513, 516 (Tex. Civ. App.--Fort Worth 1931, writ refd). It has plenary 

power over school districts, which are "but subdivisions of the state government, organized for 

convenience in exercising the governmental function of establishing and maintaining public free 

schools for the benefit of the people." Lee, 24 S. W.2d at 450. 

In organizing school districts, the Legislature is not limited to setting boundaries on their 

total authority; instead, it may fix boundaries on the exercise of particular powers. As we stated 

in Edgewood II, 804 S.W.2d at 497: 

Article VTI of the Constitution accords the Legislature broad 
discretion to create school districts and define their taxing 
authority. 

See also Love v. Ciry of Dallas, 120 Tex. 351, 366, 40 S.W.2d 20, 26 (1931) (the Legislature 

may "increase or modify or abrogate" powers of school districts). Instead of imposing full 

consolidation of administrative and other functions, in Senate Bill 351 the Legislature chose the 

less intrusive approach of consolidating only a single taxing function, without disrupting the 

control over all other aspects of education exercised by local school boards. Those powers. 

including budgetary control, remained unaffected. 
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V.'hat ts at issue is not the right of voters to approve school taxes, but rather how many 

times such approval must be obtained. Every penny of taxes the Legislature proposed to 

reallocate within the newly-created county education districts has been authorized by local voters. 

In reaching the result that another vote is required, the court ignores clear authority under the 

Constitution allowing the transfer of taxing authority from school districts to the CEDs without 

further voter approval. Indeed, in its desire to ensure a veto power for the privileged, the coun 

ignores not just one, but two, previous tax approvals-- the vote amending the Texas Constitution 

in 1966 and the vote setting the tax rate in individual districts. 

Whether voters must approve taxes levied by the CEDs is a question answered by article 

Vll, sections 3 and 3-b of the Texas Constitution. The majority's analysis of the former 

provision represents a significant departure from traditional methods of constitutional 

interpretation. nus coun has repeatedly and recently stated that in construing our Constitution, 

"we rely heavily on the literal text." Edgewood I, m S.W.2d at 394; Domo11 11. Co~T~Lrt, 781 

S.W.2d 597, 599 (fex. 1989). Article vn. section 3, a broad grant of power to create school 

districts, states that "the Legislature shall be authorized to pass laws for the assessment and 

collection of taxes in all said districts. " As the majority concedes, this provision was enacted 

in 1909 as a separate sentence, unconditioned by any voting requirement: "The more plausible 

. . . construction is that clause four [imposing the voting requirement] applied only to clause 

three [and not to the 1909 amendment]." _ S. W.2d at_ n. 18. To have its way, the majority 

does the implausible by reading out of the Texas Constitution words that permit the Legislature 

to do precisely what it did in Senate Bill 351. It rejects reliance on the literal text as the first 
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~-ule of consntutional interpretation with the deceptive nonexplanation that it declines "to rest (its] 

construction of the provision on its grammar. • Id. 

A second cardinal rule of construction cast aside today is that absent a prohibition or 

limitation in the Texas Constitution, the Legislature is fully empowered to act. Shepherd v. San 

Jaciruo Junior College Dist., 363 S.W.2d 742, 743 (fex. 1962); see also Mumme v. Marrs, 120 

Tex. 383, 391-92, 40 S.W.2d 31, 33-34 (1931). Finding no explicit limitation, grammatically 

or defmitionally, the majority invents a new one, purportedly to give effect "to all [of the 

Constitution's] provisions if possible. • _ S.W.2d at_. While the court's imposition of a 

voting requirement purportedly gives effect to part of section 3,"' it renders superfluous the 

language of the 1909 amendment. 

Previous noninvocation of this language by the Legislature is the next argument for which 

the majority grasps. Walker v. Baker, 145 Tex. 121, 196 S.W.2d 324 (1946), the single 

authority upon which the majority relies, presented a very different situation. There the 

Legislature sought to imply a power -- the ability to call itself into session -- which was not 

specifically authorized by the Constitution. In contrast, Senate Bill 351 represents legislative 

invocation of authority expressly granted by the Constitution -- the levy of taxes -- which the 

majority takes away by implying a limitation on its exercise. That the 1909 amendment may 

have grown dusty from nonuse should not vitiate its vitality, or cause it to crumble from age 

"' The majority reasons that clause three, conditioning school taxes upon an election. is surplusage if distncc' 
can iDipO!Ie a tax under the 1909 amendment without a vote. It queries why a district would bother holding an 
authorization election if it need not. One apparent reason is that the 1909 amendment does not give this J>O"'~' 
directly 10 the districts but instead empowers the Legislarure to authorize school districts 10 tax without a vote. Pn, '' 
to Senate Bill 35 1, the Legislature bad never given school districts this option. 
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Jt)0:1 this court's touch. The makeshift reasoning employed today diuerves the hiSlOI'y of Chis 

coun in analyzmg the Texas Constitution with dignity and respect for iu terms, and is insufficient 

to justify overriding the plain words of this fundamental govemin& document. Although not 

grounding this dissent on anicle vn. section 3, I find the rasoninc of Jqe McCown far more 

persuasive and constitutionally true than that proffered today. Tr. 726-738. 

Even should anicle vn. section 3 require an autborizabon election, the majority 

recognizes that the •people may surrender their right to voce ... by amendin& that provision. • 

_ S.W.2d at_. The people have done precisely that. In November 1966, the voters amended 

the Texas Constitution to •facilitate the process of [school district] c:oosolidation by eliminatina 

the costly elections," 2 George D. Braden et al., The Corwinlriorr of the SU1U ofTems: An 

AIIIIOIOI~ and CompaTDliw AMlysis S2l (1977)(bereinafter Braden), by providiJll that: 

No tax for the maintenance of public free scbools voted in any 
independent school district . . . shall be abrogated, cancelled or 
invalidated by any change of any kind in the boundaries thereof. 
After any change in boundaries, the governing body of such 
district, without the necessity of an additiooal election, sball bave 
the power to assess, levy and collect ad valorem taxes on all 
taxable property within the boundaries of the district as cbanpd . 
. . in the amount. 11 the rue. or not to exceed the rate, and in tbe 
manner authorized in the district prior to the chance . . . . In tbole 
instances wbae the boundaries of any such independent school 
district are cbaqed by tbe anneution or c:oosolidation with one or 
100ft school distric:u, tbe taxes to be levied for the purpo1a 
bere:inabove authorized may be in the amount or not to exceed tbe 
rare theretofore voted in the district having at the time of such 
change the greatest scholastic population according to the latest 
scholastic census. . . . 
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t'ex. Const. art. VII, § 3-b.n The need for this amendment was manifest. In 1929 there were 

7,840 school districts; in 1949, 4,474; and in 1969, 1,244. 2 Braden at 521. These 

consolidations were largely designed to create school districts that were more fiscally and 

administratively efficient and to improve curricula. /d. (citing James Hankerson, Special 

Governmental Districts, 35 Tex. L. Rev. 1004 (1957)). 3 The difficulty presented was that. 

under Crabb v. Celeste Iruieperuienr School District, 105 Tex. 194, 146 S.W. 528 (1912), no tax 

could be levied in altered districts without voter approval. 

Section 3-b eliminated the requirement of subsequent elections, easing consolidation and 

other changes for school districts. • Section 3-b is essentially an exception to the requirement in 

Section 3 tluu the voters of a school district approve any taxes levied lTy the district." 2 Braden 

at 521-22 (emphasis added). The Legislature relied upon the voter's preauthorization of taxes 

set forth in article Vll, section 3-b in creating CEDs empowered to levy taxes without requiring 

another vote."" Nonetheless, today's opinion abruptly dismisses the applicability of this critical 

constitutional provision, by finding that Senate Bill 351 neither changes the boundaries of any 

school district nor consolidates whole school districts. In reaching this result, the court begins 

by overlooking the statute that created each CED as a new "independent school district 

17 Because section 3-b, as origiDally adopted in 1962, was limited to Dallas County school districts, amendment 
in 1966 was necessary to provide stalewide applicability. 

3 Urging that there remains "much to be done• in consolidating districts, Hankerson asserted that "a school 
district with insufficient scholastic population or financial resources cannot give, at a cost that is reasonable, an 
education program that really meets modem needs. • 35 Tex. L Rev. at 1005. 

29 See Testimony of Kevin O'Hanlon, supra note 24; The Di:rrrict Courr and Edgewood Ill, supra note 18. at 
9. 
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"Slablished by the consolidiuion of the local school districts in its boundari~s. • Tex. Educ. Code 

§ 20.942 (emphasis added). There is no question but that the geographical boundaries of the 

taxing powers of all existing school districts have been altered substantially. While recognizing 

that Senate Bill 351 works a boundary change, the majority labels the boundaries of the 188 

CEDs as "imaginary, • so it can ignore them. _ S.W.2d at_. These boundaries are no more 

or less real than those of any governmental unit, including the territorial limitations on school 

districts' governing power. Both can be drawn on a map. Residents within these boundaries can 

be identified without difficulty. The CEDs are not the Legislature's imaginary friend; everyone 

can see them but a majority of this coun. 

Equally perplexing is the court's 

conclusion that Clinton Manges was right and this court was wrong when it decided Freer 

Munidpai Independent School District v. Mang~s. 6n S.W.2d 488 (rex. 1984)(per curiam). 

There the court rejected an argument by Manges strikingly similar to the one it embraces today • 

- that taxes could not be imposed by a newly-created school district without a vote. Manges 

owned property originally included in the Benavides Independent School District. The City of 

Freer, also pan of the Benavides lSD, opted for disannexation and formed another district, 

wholly within the former. The Freer lSD then annexed additional territory, including the 

property owned by Manges. Having never voted to approve the creation of the Freer lSD, its 

expansion or its tax authorization, Manges refused to tender taxes to it. 

This court upheld the levy and collection of the tax, stating that: 

Article vn, section 3-b authorizes independent school 
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districts to tax for school purposes in those instances in which th~ 
school district was formed wholly by disannexation from an 
existing school district that possessed the power to tax. 

/d. at 490. This language applies to districts formed by the disannexation of the power to tax 

from school districts and thus authorizes the CED taxes. Just as the newly-created Freer district 

derived its power from the previously authorized power of the Benavides district, so do CEDs 

derive their power from existing school districts. 

Consequently, we discover today that the writing in Manges, the only previous case to 

consider the question, is erroneous. It is wrong because "no part of that section addresses 

specifically the creation of new districts." _ S. W.2d at_. This statement is incorrect, because 

section 3-b clearly applies to districts -- such as CEDs - newly created through the consolidation 

of whole districts. 

The majority then distinguishes Manges because the Freer district was fow.ed by a change 

in the boundaries of the old Benavides district. Yet the CEDs are similarly formed by a change 

in boundaries in existing districts. Since the majority views the CEDs' boundaries as 

"imaginary," it is not surprising that it refuses to apply the court's unequivocal decision in 

Manges to them. 

Article vn, section 3-b also permits school districts formed by consolidation to tax 

without an authorization election. To skirt the consolidation issue, the majority must 

misrepresent the arguments of the parties. The conclusion that "Senate Bill 351, as appellees 

admit, does not consolidate whole school districts," _ S.W.2d at _ (emphasis altered), 

contradicts their brief which clearly states that: 
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Each of the C.E.D. 's described in S.B. 351 is a consolidation of 
whole school districts. 

Brief of Appellees State Defendants at 41. Moreover, the court fails to observe that no CEDis 

geographically configured to include part of a school district; each encompasses only wholt 

districts. 

While conceding the legislative power to establish CEDs as school districts,_ S.W.24 

at _, the majority refuses to treat these same CEDs as school districts for the purposes of article 

VTI, section 3-b. Emphasizing that CEDs "perform no educational duties. They employ no 

teachers, provide no classrooms, and educate no children ... ," _ S.W.2d at_, the coun 

finds Senate Bill 351 defective in failing to remove control over these functions from local school 

boards. The court thus rejects the less intrusive consolidation of Senate Bill 351 by requiring 

full consolidation under section 3-b. Asserting that tax base consolidation is as intrusive as full 

consolidation because it requires taxpayers to "share the cost of schools" within the CEDs, _ 

S. W.2d at_, the majority then transmutes this debatable proposition into constitutional mandate. 

Contrary to the majority's reasoning, the Constitution does not distinguish between consolidations 

affecting all and those affecting only part of the prior district's functions. While the Legislature 

may undoubtedly dictate full consolidation without a local vote, under today's opinion it 1s 

precluded from choosing the less far-reaching alternative of tax base consolidation. 

Applicable only to school districts, section 3-b is a unique, but quite narrow, exception 

to the requirement of voter approval. It ensures that the existing tax authorization cannot be 

enlarged by establishing a limit on the taxes imposed by the consolidated entities without .1 

28 



subsequent election. The newly-created CEDs, as consolidated entities, are constitutionally 

empowered to levy a tax not to exceed that already authorized by voters "in the district having 

at the time of such change the greatest scholastic population according to the latest scholastic 

census." Tex. Const. art. vn, section 3-b. 

In 1991, all of Texas' school districts had voter authorization to levy a tax. The District 

Court and Edgewood /11, supra note 18 at 33 n. 81. While it is argued that in some CEDs, the 

tax necessary to raise the local share may exceed this rate, either currently or at some unspecified 

future time as the required local share increases under Senate Bill 351, nothing in the record 

supports this conclusion. Judge McCown, in the suits pending before him, was petitioned to take 

judicial notice of the level of existing tax authorizations. Having concluded that the Legislature 

could, under article Vll, section 3 of the Texas Constitution, empower the CEDs to tax, he 

determined it was unnecessary to consider this question, overruling the request to take judicial 

notice and deferring any factual hearing or determination. Tr. 793-94.30 Since the records in 

the consolidated cases are also inconclusive/' this court may not, in the absence of facts, 

presume an unconstitutional effect. See Brady v. Fourteenrh Court of Appeals, 795 S. W.2d 712, 

715 (Tex. 1990, orig. proceeding) (determination of whether statute as applied violates 

Constitution "requires a fully-developed factual record"). 

30 Judge McCown's order swes that: "If the Texas Supreme Court is of the opinion that the previously-voted 
tax authoriry is· crucial to the coostitutiooality of S.B. 351. then the court is prepared to hold a bearing on the 
question of previously-voted tax authority upon reiiiiUld. • Tr. 794. 

31 In Reyes v. Mitchell County Educ. Dist., No. D-1544, the plaintiffs presented the testimony of two witnesses. 
the tax collector and the superintendent of the Westbrook Independent School District. Neither testified that the 
taxes levied pursuant to SeDate Bill 351 exceeded the authorized rate. The record in McCarty v. County Educ. Disr. 
No. 21, No. D-1493, is similarly deficient. 
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hen ,.,ere tt shown to have a factual basis. this atJUment should not disrupt !be 

applicauon of Senate Bill 351. Instead. the tu rate used in those districts would be limited 111 

that previously authorized by voten. A similar issue was presented in Htll"ris CoiUIIY F~ 

Co111rol District~·. MihLiich. 5::!5 S.W.2d 506 (Tex. 1975), in which the district sought to void 

a judgment under the Texas Ton Claims Act, atJUin& that the l...qislature was powerless to 

authorize a "ton claims tax" against it without approval of the voters. This coun, in uphoidin& 

the constitutionality of the enactment, concluded that: 

The District contends that the Ton Claims Act is void in its 
entirety as to this District, because it violates that part of . . . the 
Texas Constitution which prohibits the l...qislature from providiD& 
for any indebtedness against a reclamation district unless such 
proposition shall tint be submitted and adopted by the voters of the 
district. We think the Act can be reconciled with the Constitution. 
. . . Even if the collecting and ruin& provisions are 
unconstitutional when applied to a conservation and reclamation 
district whose voters have not approved a maintenance ana 
operations tax, it would not affect the remainder of the Act or 
forego its application to those districts whose voters have approved 
a tax from which such judgments can be paid. 

/d. at 509; see also Brody, 79S S.W.2d at715 ("Statutes are given a construction consistent witJI 

constitutional requirements, when possible .... "). By limiting CEO taxes to that previously 

authorized under article vn. section 3-b of the Texas Constitution, Senate Bill 351 can and 

should be upheld. 

Another barrier to reform asserted by the majority is article vm. section 1-e of the Teus 
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Cc.nstitution, which provides: 

No state ad valorem taxes shall be levied upon any property within 
this State. 

The court, parsing the words without reflecting on the circumstances in which they were 

adopted, 32 erroneously suggests that the State may not impose upon local districts the obligation 

to fund education through a property tax levy. The prohibition against state ad valorem taxes 

represented the culmination of 34 years of constitutional amendments. An examination of the 

history of school finance during that period reflects an intent that ad valorem tax revenues be 

used for education. Neither the Legislature nor the people of Texas contemplated that the 

proposal would require a complete redistribution of authority between state government and its 

subdivisions. Henceforth any legislation requiring any county, school district or other entity 

financially dependent on ad valorem taxes to take some action is subject to being invalidated as 

requiring a statewide property tax. 

In determining that Senate Bill 351 imposes an impermissible state ad valorem tax, the 

majority fails to accord the required presumption of constitutionality that even today's opinion 

indicates is necessary. _ S.W.2d at_. See Texas Public Bldg. Auth. v. Mattox, 686 S.W.2d 

924, 927 (Tex. 1985). That presumption is especially strong with respect to tax statutes, 

requiring a showing of a clear violation of a constitutional provision. Vinson v. Burgess, 773 

32 The majority's willingDeSS to sap the vitality from the relevant language is at odds with the view Justice 
Gonzalez recently expressed that "legal definitions frequently achieve their meaning from the context in which they 
are applied rather than from generic understanding. A term's applicable definition for a particular area of law 
should be shaped by constitutional and statutory policies that the state seeks to promote in that area. • Gifford-Hi II 
& Co. v. WISe County Appraisal Dist., _ S.W.2d _,_(Tex. 199l)(Gonz&iez, J., dissenting). 
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S.W.2d 263, :66 (Tex. 1989). 

Judge McCown was one of three state district judges who properly accorded this 

presumption in determining that Senate Bill 351 does not impose an unconstitutional state ad 

valorem tax. His opinion set forth a thoughtfully developed test for distinguishing between a 

state tax and a local tax. The first element considers the manner in which the tax is collected 

and spent: 

A state ad valorem tax is a tax by the state assessed 
according to the value of property, which goes into the treasury of 
the state, and is withdrawn by an appropriation of the Legislature. 
A local ad valorem tax is a tax by a local unit of government 
assessed according to the value of property, which goes into the 
treasUI)" of the local government, and is withdrawn by an 
appropriation of the local government. 

Tr. 738-39. The second element focuses on the IUJIUre of the purpose for which the tax is 

collected and spent; when both state and local functions are served, the taT. is not an 

unconstitutional state ad valorem tax. /d. at 741-48. 

The tax authorized by Senate Bill 351 is not assessed by the state, nor is it placed into 

the state treasury or appropriated by the Legislature. The levy is made by the CEDs, goes into 

the treasuries of the CEDs and is used to finance schools within the CEDs. 33 The tax rate is 

33 As tile Mitchell County Education District persuasively Slates: 

The evideDce showed that tile taxes were local taxes oaly. They were ....-1 
locally (oaly in Mitchell County), were 10 be collected locally, mel were 10 be 
allocaled oaly 10 tile local Mitcbell COUDty school districra. Not one dime would 
ever leave Mitchell Couuty. They were local taxes, Dot a swe ad valorem tax. 
Mitcbell County taxpayers will not wnte checks payable 10 tile Swe of Teua. 
None of their IDODeY will be scat 10 Austin; it will remain in Mitchell County. 

Reply Brief of Appellees Mitchell COUDty Education District at 8. 
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(lOt predetermined by Senate Bill 351. _ S.W.2d at_. As the court recognizes, Senate Bill 

351 as originally introduced was amended so that the act no longer "prescrib[ed) the rate itself.· 

_ S.W.2d at_ n. 10. The legislation does impose upon each CED the responsibility for 

raising a share of the cost of education in that district. That share is not a specified dollar 

amount, but rather is initially calculated as a percentage of its tax base equal to $0.72 per 

$100.00 of value, with adjustments in subsequent years. Tex. Educ. Code § 16.252. The tax 

rate is not $0. 72. The amount of the levy will vary among CEDs depending upon collection 

rates and other factors unique to the district. Tr. 740. :w The State thus does not impose the tax 

nor set the rate, but imposes a burden that can only be met by the local government's levy. 

There is undoubtedly a superficial appeal to the argument that, by requiring school 

districts to levy a tax that the State cannot itself impose, the State has achieved indirectly what 

it cannot achieve directly. Whether Senate Bill 351 reflects the most prudent public policy 

alternative should not, however, be determinative of its constitutionality. 

Absent from the majority's analysis is any consideration of whether the CEDs' levy serves 

a local purpose, a key factor in classifying the tax as state or local. Although claimed by some 

parties in this case to be purely a state function, education has undeniably significant local 

benefits and has traditionally been viewed as a joint responsibility shared by state and local 

governments. The Texas Constitution clearly permits the state to share the burden of financing 

education with localities and the power to determine most of the terms of that partnership. 

:w In coucluding that this discretion lo set the rate is of no consequeace in classifying the tax a& &(ale ur I<X41 

the majority relies solely upon extensive quotation from an "unpublished moaograph. • 
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Today's invalidation of Senate Bill 351 is accomplished in a way that l>oth contradicts 

precedent concerning inter-governmental relations and places in doubt the validity of numerous 

enactments far beyond the arena of school finance where the state has imposed duties upon its 

various subdivisions. Texas couns have not been receptive to the notion that the state's 

imposition of a financial burden on local government unconstitutionally interferes with the power 

to tax. These challenges have been mounted under article vm, section 9 of the Texas 

Constitution, granting to the counties the power to levy a tax, and setting the maximum 

chargeable rate. In Pogue v. Duncan, 770 S.W.2d 867, 869 (Tex. App.-Tyler 1989, writ 

denied), the court rejected the argument that a statute vesting district court judges with the 

authority to set compensation levels for county-paid court reporters constituted state impairment 

of the local government's taxing powers. Accord Gili-Massar v. Dallas Coumy, 781 S. W. 2d 

612, 617 (Tex. App.--Dallas 1989, no writ). The counties were thus obligated to pay an expense 

of the state district court, without any right of approval or control. Similarly, in Harris Cowuy 

v. Dowleam, 489 S.W.2d 140, 145 (Tex. Civ. App.-Houston [14th Dist.] 1972, writ refd 

n.r.e.), the court rejected a challenge to the constitutionality of the Texas Ton Claims Act as 

requiring a tax beyond the lawful rate set for the county. Cf. Vinson v. Burgess, 773 S.W.2d 

at 267 (holding constitutional state statute authorizing rollback elections). 

0~/~~,flit,eea TeusolllidjS~'~-~!···. 

Interpreting the only other state constitutional provision in the country to bar the levy of state ad 

34 



valorem taxes, 11 the State of Florida has had the opportunity to explore its limits. Three times 

that state's highest coun has rejected reasoning similar to that adopted here by the majority. Not 

surprisingly, this extremely insightful experience of a sister state with a similar problem is 

relegated to a footnote in today's opinion. 

In Board of Public Instruction v. Stale Treasurer, 231 So. 2d 1 (Fla. 1970) (per curiam), 

it was argued that legislation imposing upon local school districts the duty to render financial 

assistance to junior colleges not under the control of the local board violated the constitutional 

prohibition of a state property tax. Identifying the determinative question as whether the ad 

valorem tax receipts were used to further a local purpose, the court held: 

Plaintiff finally asserts that the whole legislative plan is to 
establish junior colleges as state institutions and to require their 
support by local ad valorem taxes thus circumventing the provision 
section 1 article vn which prohibits state ad valorem taxes. Junior 
colleges serve a state function. So do universities. So do the free 
public schools. Junior colleges also serve a distinctly locai 
function . . . . Ad valorem taxes levied by school districts for 
support of such institutions are local taxes levied for local 
purposes. 

While the l.qislature may not circumvent the prohibition 
of state ad valorem taxation by any scheme or device which 
requires local ad valorem taxes and then channels the proceeds into 
essentially state functions which are not also local functions, no 
such situation is here presented. 

Jd. at 4. In other words, the Florida Supreme Court, faced with a constitutional prohibition 

against statewide ad valorem taxes, upheld a state requirement that schools be funded by local 

11 Fla. Coost. an. vn. § l(a) ("No state ad valorem taxes sball be levied upon real estate or tangible personal 
property."). Although one commentator identifies two other states as barring a stare property tax, neither is similar 
to Texas. See 2 Braden at 594. 
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property taxes. 

Similarly, in St. Johns Riwr Waur MtJMg~~fll District v. ~s~rtt RancMs of Floridll, 

Inc., 421 So. 2d 1067, 107~71 (Fla. 1982), the court held that taxes levied by a local water 

district to further the state's interest in water resource conservation did not constitute state ad 

valorem taxes. This case is unjustifiably distinguished on the basis that the Florida Constitution 

authorizes the creation of water districts with the power to levy ad valorem taxes. The majority 

fails to recognize that article vn, section 3 of the Texas Constitution accomplishes a similar 

purpose by authorizing the creation of school districts, including CEDs, with the power to levy 

ad valorem taxes. 

In Salu"kgren v. Stm~. 397 So. 2d 657 (Fla. 1981), Sarasota County challenged a statute 

requiring local government to fund a share of the cost of mental health services. The Supreme 

Court, finding that these services benefitted the local community, compelled the county to make 

payments due to health care providers: 

Although local governing bodies are given the right to review, 
comment on, and approve plans drawn up by district mental health 
boards, this does not give them the right to refuse to fund mental 
health programs . . . . The judgment of a local governing body as 
to the necessity for such a program is not material when the 
legislature has declared those programs are necessary and that a 
share of the costs should be locally funded .... The funding of 
local programs, therefore, has been made a ministerial, rather than 
a discretionary, act and is enforceable through mandamus. 

/d. at 659. Not only could it impose a financial burden without running afoul of the 

constitutional bar on state ad valorem taxes, but the state could also mandate payment, and 

remove the local government's discretion to participate. 
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Rejecting both the analysis of Judge McCown and guidance provided by precedent under 

the Texas and Florida Constitutions, the court adopts an unworkable and unpredictable test that 

imperils the delicate balance of rights and responsibilities between our state and local 

governments. By leaving unclear the exact wrong committed by Senate Bill 351 and the means 

to correct it, the majority invites a multitude of similar challenges to existing laws that impose 

any financial burden on a unit of local government that is funded by ad valorem tax revenues. 

tl ~0 )'~ jOod. health ; i ~ One example of what could be numerous statutes 

having substantial fiscal impact on local government is the 1985 Indigent Health Care and 

Treatment Act, Tex. Health & Safety Code§§ 61.001-065. That Act imposes upon counties the 

obligation to fund up to $30,000 in health care expenses for each indigent resident. Only after 

expending 10% of revenues generated from taxes is the county entitled to state funding. The 

effect on local property taxes has been documented: 

[O]ver twcrthirds of Texas counlies have raised their effective tax 
rOles to meet the new obligarions. [In 1988], Cameron County 
spent $1.2 million on indigent health care and was reimbursed just 
under $500,000. The county has a $15 million general fund, and 
taxes had to be increased 13 percent to cover the program's cost. 
Hidalgo County officials - who met their ten percent statutory cap 
within the first six months of fiscal year 1987 --estimate that they 
will be spending 15 percent of their total tax revenue on indigent 
care within two years. 

R. Fritz, Texas Local Government FiTUUICe, in Select Committee on Tax Equity, Rethinking Texas 

Taxes 125 (1989)(emphasis added); see also Office of the State Auditor, Report on the lndigeru 
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Health Care S_vjtt!m (1990).'" 

In attempting to distinguish the Indigent Health Care Act, the majority leaves the 

misimpression that all counties have multiple sources of revenue available to meet the substantial 

obligation to fund health care for indigents. These sources are identified as "sales and use taxes, 

... property taxes, reducing expenses, or some combination of these, • _ S. W.2d at_ n._, 

citing Tex. Health & Safety Code § 61.002(6), which, in fact, defines "general revenue levy" 

to consist ~ of the property tax and any sales and use tax revenue received. Basically the 

majority is implying that the availability to counties of revenues other than ad valorem taxes 

differentiates the burden imposed by the Indigent Health Care Act from that of Senate Bill 351. 

This facile distinction exhibits the court's inability or unwillingness to understand the 

mechanics of local government finance. Although Texas now permits counties to impose sales 

and use taxes, that ability has significant limitations and, in certain instances, is barred 

completely. If any part of a county is located in a rapid transit authority or a regional transit 

authority, it may not adopt the tax. Tex. Tax Code§ 323.10l(b). Further, a county may not 

impose a tax if the combined rate of all sales and use taxes by other political subdivisions within 

the county exceeds two percent. ld. § 323.10l(d). Thus, fewer than half of Texas counties 

have implemented these taxes. To name but a few, the counties of Bexar, Cameron, Collin. 

Dallas, Denton, Fort Bend, Galveston, Harris, Hidalgo, Montgomery, Nueces, Potter, Tarrant. 

'" Other swe swutes carry similarly wei11hry burdeus, ordillarily witbout 1111y ~Yillll fimdin11. S«. t ~ 
R. Fritz, Tt!11AS Local Go~N FintJM:e, supra. at 122 (the cost of imp1emeatiJl& Tex. Educ. Code § 16.05~ 
establishin11 ratio of te.chers to studeats lllld §§ 16.055.()57 seuin11 re.cber ulariel ex~ $800 million); see aL!c• 
t!.g .• Tex. Loc. Gov't Code§ 84.002 (requirinll couury to pay salary of counry auditor appointed by district Judi!""· 
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Taylor, Travis, Wichita and Williamson collect no general sales and use taxes. Comptroller of 

Public Accounts, Texas Sales and Use Tax Ra1es (Jan. 1992). 

Because counties do not receive as significant a contribution from state and federal 

sources, many are in fact more dependent on ad valorem taxes than school districts. See John 

Kennedy & Jeff Cole, The Property Tax in Texas, in Rethinking Texas Taxes at 321 (in 1986, 

"[c]ounties relied most heavily on property tax revenues .... ").3
' Additionally, most special 

districts in Texas, including junior college districts, fire prevention districts, water control 

districts and a host of others, have only the property tax available to fund their operations. See 

generally Tex. Prop. Code § 1.04(12). Under the test announced today, it is difficult to 

comprehend how any statutorily-mandated burden imposed on these entities would not deprive 

them of "meaningful discretion. • _ S.W.2d at_. 

Regrettably there is little value in gaining a reasoned understanding of the majority's test 

for which taxes are state and which are local, because they admit it is not a very useful test. The 

majority accepts the unpredictability of the application of today's decision, stating that "[i]t is 

difficult, perhaps impossible, to define . . . precisely where along this continuum such taxes 

become state taxes," S.W.2d at The Legislature is left to guess as to the manner of 

correcting its error: 

Therefore, if the Legislature, in an effort to remedy Senate Bill 351 
with as few changes as possible, chose to inject some additional 
element of leeway in the assessment of the CED tax, it is 

31 In formulating the test for distinguishing between a state tax and a local one, the trial court was better 
informed than the majority as to the workings of inlergovernmental relations: "[A] county raises revenue almost 
aclusivt!ly from the local ad valorem tax. • Tr. 740 (emphasis added). 
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impossible to say in advance whether that element would remove 
the tax from the prohibition of article vm. section 1-e. 

/d. Unless willing to submit to the vagaries of this court's decisionmalring process in EdgtwOOd 

IV, V and so forth until it gets it "right, • the Legislature is advised by the majority to junk tax 

base consolidation and try something else: "The Legislature can avoid these constitutional 

conundra by choosing another path altogether. • ld. at_. 

In the majority's opinion, what should be deference to the Legislature degenerates into 

thinly-veiled contempt. Its colorful analogies charge the legislative branch with intentional 

obstruction of the school finance process. Describing the CEDs as "puppets, • it accuses "the 

State [of] pulling all the strings. • /d. at_. We are also informed that the court's unhelpful test 

for distinguishing between state and local taxes produces a conundrum, but it is one the 

Legislature has created. /d. at_. ("Although [the court's] parsing the differences may be 

likened to dancing on the head of the pin, it is the Legislature which has created the pin, 

summoned the dancers, and called the tune."). After now refusing to say what form of CED 

would pass constitutional muster, the majority blames the Legislature for daring to ask. This 

diatribe of disdain is designed to camouflage the majority's role as manipulator of the legislative 

process. Su supra note 16 and accompanying text. 

The uncertainty injected into the distribution of authority between state and local 

government by today's opinion is all the more objectionable in that it is based on a most 

incomplete analysis of our Constitution. In tracking constitutional developments beginning in 

1948 and culminating in 1982 with abolition of state ad valorem taxes, the court fails to note that 
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lhe shift away from a state property tax and the increased reliance on local taxes to finance public 

schools have not developed independently. As dependence on state property taxes declined over 

these 34 years, local funding of education increased proportionately. Even before voters had 

passed the first of several amendments commencing the slow death of the state property tax, the 

Gilmer-Aikin Education Committee had convened to evaluate public education. Confronting a 

crisis strikingly similar to the present, it realized the need for action to fulfill the Legislature's 

constitutional obligation to provide "an efficient system of public free schools. • Gilmer-Aikin 

Commission, Finance Subcommittee, FiNUICing Public Education in Texas: A Proposed Plan 

2 (1948)(hereinafter FiNUICing Public Education). 

With the prohibition of the use of the statewide property tax for general revenue purposes. 

simultaneously, the committee envisioned that school funding would be achieved through the use 

of local property taxes. The Gilmer-Aikin Committee, To Have Whar We Must 15 (1948) 

("Every local system in Texas should be required to raise some local funds for education ... 

. ")(emphasis added); see also Rae Stills, The Gilmer-Aildn Bills 8 (1950) ("In order to obtain 

state aid, it is necessary for the district to levy a tax which will raise the funds assigned to it by 

the formula.") and 60-61 (legislation would require some districts to raise tax rates). 

Furthermore, school financing would be equalized by distributing the wealth, derived from local 

property taxes, throughout the county. James Taylor, Texas Moves Forward in Education, in 

Rae Stills, The Gilmer-Aildn Bills 167 (1950). 
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The committee's plan created a partnership between state and local governments. • The 

state would provide funds to all schools on a per capita basis and establish minimum standards 

of education. The local districts had imposed upon them the burden of raising their share of 

school funds through local propeny taxes and the responsibility of meeting the minimum 

standards set by the program because "it is important that local communities make a direct 

contribution to the cost of education. • Financing Public Educarion at 10. In order to fi.JWlCC 

the Minimum Foundation Program, the committee relied upon local property taxes because the 

exercise of local initiative and local effort were viewed as essential in any finance plan. Stt 

James Taylor, Texas Moves Forward in Educarion, supra, at 167 (1950). 

The constitutional amendments limiting the levy of a state ad valorem tax were adopted 

within this framework, to permit increased reliance on the local tax to fund education. See Texas 

Comm'n on State and Local Tax Policy, T1IL Stau Properry Tax 11 (Dec. 1962}. Surely it was 

not the objective of the voters of Texas and the Legislature to render unconstitutional school 

funding laws enacted contemporaneously with the first step toward eliminating the state ad 

valorem tax. 39 In construing the language of the Texas Constitution, we must look to "the 

• 011 Jmuary 25, 1949, tbe committee cooc:luded its worlt Uld released 1M FiNJJ Repon of Gi~-Aiki11 
Commin«, S1JI Lea .. R.S. (sepanae puaphlet)(1949), which C(IDiaiDed ~oas 10 reform tbe CODdibCII 
aDd fuwlciDJ of tbe Texas edualtioa syllelll. In 1949. tbe Legislature lldopled aizDo.t rnsry propou1 vert.tim wileD 
it emcled tbe Gu--Aikin Bill. S.B. 116. Ac:l of JUDe 1, 1949, S1st Lq., R.S., ch. 334, 1949 Tex. Gta. Laws 
626. This lUidDmt legialatioa ellablilbed minimum staDdards for edualtiOD Uld a fuwlciDJ piau iD!alded ro 
equalize sc:bool fuDdina by redistribuliD1 1oc:a.l property IU moaey from weallbier ac:bool dillric:ts 10 poorer aa.. 

39 In c:oasiderina whether use of loc:a.IIUes 10 fund junior c:olleaes was m impermiaible stale ad valorem 111. 
the Florida Supreme Court reviewed the history of the fundmg of suc:h c:olleges. Fi.Ddinl no COIISiitutioaal bar, die 
c:owt observed: "This is partic:ularly true when as a matter of contemporary history we lalow tbat tbe junior c:ollel" 
were beiDJ supported iD part by loc:a.l fUDds when the c:oostitutioa was lldopled. • &xud of Public Jnsmu:rio11 1·. 

Stale Treasunr, 231 So. 2d at 3. 
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history of the times out of which it grew and to which it may be rationally supposed to have 

direct relationship, the evils intended to be remedied and the good to be accomplished.· 

Edgewood/, 777 S.W.2d at 394 (quoting Markowsky v. Newrnm~, 134 Tex. 440, 136 S.W.2d 

808, 813 (1940)). The meaning of the literal text is derived with the "understanding that the 

Constitution was ratified to function as an organic document to govern society and institutions 

as they evolve through time." Edgewood/, 777 S. W.2d at 394. The historical context of anicle 

VITI, section 1-e, highlighting the interplay between school funding and state taxes, suppons the 

conclusion reached by the three trial couns below -- that Senate Bill 351 does not impose an 

unconstitutional tax. 

V. "Prospective-Plus" Applic:ation or Today's Ruling 

O'faxpa~;~~7~U~~·Tjaftjll~ Unwilling to live with the 

legal consequences of its own improper action, the majority weaves a more tangled web by 

adopting a new rule: convenience dictates that taxpayers must pay the tax which this coun just 

declared unconstitutional. The majority attempts to justify its refusal to enforce the law by 

invoking "equity." This incantation is of little consolation to Texas taxpayers who bear the 

inequity of being forced to pay an illegal tax, a burden even the majority describes as "very 

onerous, indeed." _ S. W.2d at_. Those taxpayers of Mitchell and Glen Rose Counties that 

brought this suit are now rewarded for their effons and expense with the pronouncement that 

they win, that from the outset they have been absolutely correct, that the tax complained ot 
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violates the fundamental charter of this state, but, nevertheless, "keep paying .• ., How 

"disingenuous" of the majority to suggest that it is this dissent which lacks "sympathy for 

taxpayers. • _ S. W.2d at_ n. 38. The majority's assurance that they "do not leave the 

parties before us unaffected" but rather "only limit [their] relief, • _ S.W.2d at_. represents 

an incredible understatement. The prevailing taxpayers have been denied any relief for a two 

year period.•' The majority is more than willing to inflict this wholesale inju~ in order to 

avoid the unhappy results of their maneuvering. Despite blusterings to the contrary, today's 

rejection of a refund for taxpayers is not so much to avoid chaos in school financing as to distract 

attention from the broken promise of Edgewood 11-. By declaring the law they recommended 

unconstitutional yet refusing to enforce that declaration, the majority denies responsibility and 

diffuses resentment for having created the crisis in the first place. 

In the name of avoiding its self-inflicted chaos, the majority has in fact only prolonged 

and intensified il. Inviting collateral attacks in federal court, the majority may offer only a brief 

respite before the state sinks into the quagmire of federal law. 

0 WanJ~Tridlio.~~ One of the stranger responses of the majority is the accusation 

., This rellllt ~ lllits by thole with valid c:laim&, siDc:e suc:h parties aamot bow that they will 1-.p 

tbe beoefits of their victory. S« Nore, Limittlliofl of JwliciallHcisioru to ProspcaiVf! OpD-aliofl, 46 Iowa L. Rev. 
600, 614 (196l)(beniDafter Limitmiofl of JudiciallHcisioru). 

•• This re&Uit c:oatlic:ts with prior rulings by this c:ourt wbic:h bave regularly allowed the puties to the suit to 

enjoy the ftuits of their vic:tory. 5«, e.g., Whinlesey v. Miller, 572 S.W.2d 665, 669 (Tex. 1978) . 

., Tbe c:boic:es of remedy are DOl, as the majority presumes, limited to c:omplete, immedi•te reflllld or dauaJ. 
Makina the taxpayers whole CID take a variety of forms. inc:luding tax c:redits ad refwada in insrall!!Wits. It is thus 
the majority, ad DOl the disacat, wbo fail to c:oo&ider middle pouncls ~"two extreme polili0111. • S« 
S.W.2d al n. 37. 
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that this dissent is involved in mere "word tricks." _ S. W.2d at_. In fact, a very genuine 

"word trick" lies at the heart of the majority's mishandling of this appeal. All of our prior 

rulings"' have considered challenges to the constitutionality of the school finance system; today's 

ruling for the first time considers the constitutionality of a school finance tax. Proclaiming to 

be "constrained by the arguments raised by the parties to address only issues of school finance,· 

id. at _, the majority carefully disregards the fact that the parties have only objected to a 

school finance tax. The constitutionality of the school finance system is still pending before 

Judge McCown. 

That today's judgment is instead directed to the system and not to the tax is no mere 

drafting error. Rather it is indispensable to the illusion created by the majority that its opinion 

amounts to more than a simple declaration that the victorious taxpayers must continue to pay a 

tax which has been held unconstitutional. This calculated jumble of tenns is destgned to justify 

the majority's incredible decision to declare the petitioning taxpayers as winners but deny them 

their winnings. 

Misconstruing this tax appeal as a system appeal conveniently allows today's opinion to: 

conclude, as we have in both those prior school funding decisions, 
that the constitutional defects we have found pertain not to 
individual statutory provisions but to the scheme as a whole. It is 
the system that is invalid, and not merely a few of its components. 

_ S.W.2d at_. At the same time this appeal is treated precisely like Edg~ I and II, 

which concerned the entire "scheme as a whole" for fmancing schools in Texas, id., the court 

"' See infra at Section II. 
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recognizes the d1ffering nature of this appeal, which concerns "a few of (the] components" of the 

system, specifically the CED tax. /d. at_. Brushing the latter realization aside, the majority 

insists that not giving retroactive effect to the present tax ruling is consistent with action taken 

on the system invalidations in Edg~ I, II and 11-, which "could not be given retroactive 

effect because the past could not be corrected. • /d. at_. Today's wholly unwarranted delay 

then incomprehensibly becomes a mere parallel of the delays in Edg~ I and II and in 

opinions of "[o]ther courts which have required revisions in their state's school finance laws." 

_ S.W.2d at_. Revision in the system is not mandated today, except for a change in one 

tax. The reason for this confusion is simple: if the court's remedy were limited to the requested 

relief -- to enjoining an unconstitutional tax - there would be no excuse for denying a tax refund. 

"[D]efer[ing] the effect of [its] ruling, • _ S.W.2d at_, the majority compels 

taxpayers to continue paying an illegal tax even in 1992. Given the holding that the state may 

collect "1991 and 1992 CED taxes" under Senate Bill351, no Texas property owner who paid 

the unconstitutional levy for tax year 1991, even under protest, before January 31, 1992, when 

1991 taxes are due, will ever be entitled to a refund. Only in 1993 will today's dormant opinion 

spring to life, making the illegal tax at last officially uncollectible and unenforceable. This 

prospective application of the court's ruling is contrary to the very basis of the doctrine of 

prospectivity, which requires that a rule begins to apply as of the time of dedsion. As the United 

States Supreme Court recently explained: "It is, of course, a fundamental tenet of our 

retroactivity doctrine that the prospective application of a new principle of law begins on the datt 

of the decision announcing the principle. • American Trucking Ass'ns v. Smith,_ U.S._. 

46 



1 !0 S. Ct. :!323, 2335 (1990)(plurality opinion). Since today's opinion declares that the rule 

shall apply only at some future date, it is questionable whether the doctrines of retroactivity and 

prospectivity on which the majority dwells are controlling. Today's amazing ruling is not 

prospective, it is unprecedented "prospective-plus. • 

The decision to apply a rule to the litigants before the court beginning at least a year in 

the future renders today's ruling an advisory opinion. Invalidating an enactment in Wessely 

Energy Corp. v. Jennings, 736 S.W.2d 624 (Tex. 1987), we noted that to declare that statute 

unconstitutional "and then not apply the holding here would transform our pronouncement into 

mere advice. • /d. at 628. Although not previously slowed in its writing on school fmance by 

this prohibition against advisory opinions, see Edg~ /1-, 804 S.W.2d at 503-05 (Doggett, 

J., concurring), the majority should not again compound its error. The majority contends only 

that "[i)n some respects ... every prospective decision is advisory," and that this court and 

"every other jurisdiction" apply some decisions prospectively. _ S.W.2d at_. These 

generalities utterly beg the question. That prospectivity may be appropriate in some 

· circumstances certainly does not explain its unprecedented use in the unique context of tax law. 

Nor does it indicate that this opinion is not only prospective, but prospective as of two years in 

the future. Neither this nor other jurisdictions typically apply such prospectivity-plus ... 

gg~:!i~,{fl,~t·fi: While inviting chaos, the majority has also ensured 

inequity, not only for the school children of Texas, but also for the taxpayers. It is well­

established that when a tax statute is ruled unconstitutional, relief applies retroactively. In this 

.. Sa infra DOte 55. 
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,,nique conte:\1, retroactivity allows taxpayers to seek a refund of their illegally collected tnes. 

This court has never allowed an unconstitutional tax to be collected without permitting the 

taxpayers to seek a retroactive refund. 

When declaring a state franchise tax unconstitutional, this court required a completl 

refund to all corporate taxpayers, despite the potentially extensive reimbursements required fOil· 

every affected party during a ten-year period. NOlioNJJ Biscuit Co. v. State, 135 S.W.2d 687, 

695 (Tex. 1940). In considering the effect of a previously invalidated state statute taxing citrus 

fruit packed or processed prior to sale, we mandated the refund of all the unconstitutional tue1 

paid, despite t.'le possibility that some of what had been collected had already been expended. . 

State v. Akin Prods. Co., 286 S. W.2d 110, 112 (Tex. 1956); see also Harris County Wtller 

Co111rol ci ImproveTMIII Dist. v. Hornberger, 601 S.W.2d 66, 68 (Tex. Civ. App.-Houston [111 

Dist.] 1980, writ rerd n.r.e) (requiring a full refund of an unconstitutionally collected tu). 

Until now, it has always been the law in Texas that when the tax collecting entity •received from 

the [taxpayers] money to which it now appears it was not entitled ... it would not be just for 

the [entity] to continue to retain the money. • Crow v. City of Corpus Chrisli, 209 S.W.2d 922. 

925 (Tex. 1948). Any other result condoning the state's refusal to pay back money it collec:* 

illegally simply •would be against good conscience. • Id."' 

4S In conec:tly determiDiDJ !bat tbe IIIICOIIItitutioaal IU should DOt be eadured for tbe 1992 IU year. IlllliCC 

Comyu- !bat: 

We either have a COIIItitutioa wbicb is tbe ~tal law of our ..,. or -
do DOt. Out of due reprd for tbe rule of law tbe COIIItitutioa 111111t be lllfon:ed 
or it lllllll be ameaded - tbe law simply c:&IIIIOI be ipored or its ~ 
delayed for reuoas of expedicac:y. 
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Only when an illegal tax has been paid voluntarily may there be no claim for repayment. 

National Biscuit Co., 135 S. W .2d at 692. This "voluntary payment rule" will not. however. bar 

an action for recoupment where there has been "express or implied duress" motivating payment 

of the tax. /d.; Texas Nar'l Bank v. Harris County, 765 S.W.2d 823, 824-25 (Tex. Civ. App.--

Houston [14th Dist.] 1988, writ denied) ... When there has been such duress, the taxpayer can 

later seek a refund even if the tax was not explicitly paid "under protest. • Crow, 209 S.W.2d 

at 924. 

Having announced to the taxpayers of Texas that this tax is illegal but must be paid to 

avoid statutory penalties, this court creates a situation in which everyone is paying under implied 

duress, yet no one gets a refund. The majority announces that for taxpayers who, awaiting this 

court's tardy opinion still have not paid, its "ruling is not to be used as a defense to the payment 

of any such taxes, • _ S.W.2d at_, meaning that the state is not precluded from pursuing 

delinquent tax suits. The penalties for non-payment of these taxes range from monetary fines 

to seizure and sale of property." In other words, "either pay this illegal tax or pay even more 

in fines and have your property seized." In Akin Prods. Co., 286 S.W.2d at 111, this court 

_ S.W.2d at_. lDexplicably, however, he concludes that there is no reason not to allow collection and non· 
refund of~ same IIDCOIIStitutiooalcaxes in 1991, precisely because any other approech would be inexpedient. 
For some unknown reuoa., the very same conduct that is wrongfully inapedieTII in 1992 is deemed by Justice 
Cornyn as righJfoUy eJCPfldieTII in 1991. This is an irreconcilable contradiction. 

.. To avoid ~pplication of this rule and forfeiture of their caxes, thousands of caxpayers have filed suit to 
eslablish payment UDder dllmiS. See SJ1f1ra note 1. Little could they expect the court to both hold the w 
uncoostitutiooal and deny them a reflmd of their involuntary tender of laXes. 

" See Tex. Tax Code § 32.01 (laX lien attaches to property to secure payment); § 33.0l(a) (pellalty imposed 
on delinquent caxes); § 33.21(a) (property subject to seimre for delinquent laXes); and § 33.48 (recovery by wmg 
unit of costs and expenses of bringing suit to collect delinquent laXes). 
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found that duress may be shown when payment is made to avoid accrual of pena•ticos and interest 

on unpaid w:es. Again in Highlond Cluuch of Christ v. Powell, 640 S.W.2d 23!5 (Tex. 1982)• 

this court found that tax payments to avoid penalties and interest ~ made under duras. /d. 

at 237. Accord Fort &nd lndep. Sch. Dist. v. Weiss, !570 S.W.2d 241 (Tex. Civ. App.­

Houston [1st Dist.] 1978, no writ) (taxpayer is entitled to an injunction against illegal collecU.. 

of taxes if liable in penalties and interest for non-payment); City of San Anlonio v. Grayburg 011; 

Co., 2!59 S.W. 98!5 (Tex. Civ. App.--San Antonio 1924, no writ). "Texas Courts [havt· 

consistently held] that where a legislative act by its terms provides for penalty and interest Ill 

taxes (as is the case for Dd valortm taxts), the taxpayer may pay the taxes and recover them-* 
if the tax is illegal .... " City of Houston v. Standard-Triumph Motor Co., 347 F.2d 194, ltl9 

(!5th Cir.), cerr. tknied, 382 U.S. 974 (196!5) (emphasis added).• 

This line of Texas tax cases is wholly ignored by the majority in favor of a number of 

non-tax opinions. Even then, the majority must concede that "[g]enerally, judicial decisiclll' 

apply retroactively." _ S.W.2dat_. See Bums v. Thomas, 786S.W.2d266, 267 n.l (Ta, 

1990)("rnhe general rule is that a decision of this court is retrospective in operation."). 

Who knows what law the majority is applying to reach its predetermined result ft 

abandoning the well established Texas rule.• Surely its claim that this court bas never "cleariJ 

.. The view tb8t payma to avoid .-.lti• -y coastilllle payma lllllde IIDIIar em.- 11M teceivad ~· 
in McKDso" Corp. v. Div. of Alcoholic ._.,gu & Tobacco, _U.S. _, 110 S.Ct. 2231, 2251 (1990) .... 
J- M. Ervin, Jr., llllliCalberiDe E. GicldiJip, SMprwrw Coll71 Dinillg..uha .,_, llltlllt6trotM:tivily 1»1111 
A,/feCYiflg Slme, 73 J. Tu'n 296, 302 (Nov. 1990)(bereinafter Rmot.rcrivity). 

.. The COlt of iporiq pl'fiCIIdlllt ill • hip oae. Jllllice Blaclamm -aly ....,......! tb8t willa tbe ~ 
fail to deamauue n.pect for~. tbe bar lllll tbe public loae 1n11t ill !be judiciary. J-B.s-. DistiJiilli 
Co. v. Georgill, _U.S._. 111 S. Ct. 2439, 2450 (1991)(plurality opiJiioa)(Biackmllla.I., CCIIIC1Irl'illl). 
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uticulated the factors which bear upon [prospectivity] decisions, • id. at _ . conflicts rather 

dramatically with our recent announcement of just such factors in Wessely Energy Corp. v. 

Jennings, 736 S.W.2d 624 (Tex. 1987): 

To determine whether, and to what extent, a judicially modified 
rule will apply retroactively, a court should determine (1) whether 
the holding decided an issue of first impression not clearly 
foreshadowed by prior decisions; (2) whether retroactive operation 
will further or retard the holding in question; and (3) whether a 
retroactive application could produce substantial inequitable results. 

/d. at 628. While that case did cite Chevron Oil Co. v. Huson, 404 U.S 97 (1971), it clearly 

set forth a Texas interpretation of the factors that a Texas court should consider when 

determining retroactivity questions. See also Segrest v. Segrest, 649 S.W.2d 610, 612 (Tex.), 

cen. denied, 464 U.S. 894 (1983). Among the significant differences in this prior writing from 

the version of the three-part Chevron Oil test set out by the majority at_ S. W.2d at_. are: 

addition of the requirement that a holding must not have been clearly foreshadowed "by prior 

opinions;" a requirement that the retroactive application not retard "the holding" in question 

rather than the underlying "rule"; and the qualification that any inequitable result be truly 

"substantial." Compare Chevron Oil, 404 U.S. at 106-07, with Wessely, 736 S.W.2d at 628."' 

The obvious reason for rejecting this court's own interpretation of Chevron Oil is that the 

majority cannot meet that standard, and therefore must today weaken it. Instead of 

acknowledging the Texas standard, the majority searches through the unique interpretations of 

"' Wasely thus did not simply interpret Chevron Oil because federal constitutional questions were raised. as 
the majority remarkably suggests. _ S. W .2d at _. If this court in Wasely were simply parroting the federal 
law, we would not have rephrased and reshaped each part of Chevron Oil's three elements. 
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Chevron Oil in dozens of sister states. S.W.2d at n. _ 

Apparently not satisfied with the law of other states, the majority selectively turns to a 

number of lower federal courts which have to varying degrees focused on the first and third 

factors of the three-part test. _ S.W.2d at_." It actually should be irrelevant how, for 

instance, a federal district coun in Washington, D.C. chooses among the three requirements of 

Chevron Oil,_ S.W.2d at n. 36 (citing Silwmum v. Barry, 845 F.2d 1072 (D.C. Cir. 1988)), 

when Texas has consistently required that all three be met. Wessely, 736 S.W.2d at 628-29; 

Segrest, 649 S.W.2d at 612-13; First Bank v. Deer Parle ITIIUp. Sch. Dist., 770 S.W.2d 849, 851 

(fex. App.--Texarkana 1989, writ denied).n Indeed, the signatory of today's opinion, Justice 

Gonzalez, recently emphasized the indispensable nature of the first part of the Texas test in 

Reagan v. Vaughn, 804 S.W.2d 463 (fex. 1990): prospective application is appropriate only 

when "the coun's decision establishes a new principle of law that either overrules clear past 

precedent on which litigants may have relied or decides an issue of first impression whose 

resolution was not clearly foreshadowed. • /d. at 467-68." Nevertheless, the majority explains 

at length that the three factors set out in Chevron Oil should be balanced. _ S.W.2d at n. 36. 

" Tbe c:hoice to iporc relevmt Teus law in favor of federal law of que&tioaable relevaoce is coa.sistfllt witb 
the court's iDc:r.-1 pr!IIICII5ity to act II a mere drolle, bliDdly foUowiJia fedrnl courts. S. Cllller-TUIIG 
Publishing Co. v. Triod Comnuulict~~ion.s, Inc., _ S.W.2d _, _ (Tex. 199l)(Dogeu, J., d.i-lllll) 
("Disreaardina ou.r State's llllique st&IUte, the court looks to federal prec:edmt •••• "); Bcuv CoiUIIJ Slwriff's Civil 
Serv. Comm'n v. Dtlvis, 802 S.W.2d 659, ~9 (Tex. 1990)(Douett, J., dislmtilla). 

n Evca if ooe is to look at how federal courts have recently utilized the Chewon Oillelt, it is beat to look to 
the soun:e of that rule, the U.S. Supreme Court, wbich recently .pplied equally all three puts. S. Ammcaft 
Trucking, 110 S. Ct. at 2331-33. 

53 lbe majority curiously cites ReagCIII v. VGMghn in a footDote, _ S.W.2d at_ D. 29, yet ipores tbe rule 
of that ·cue. 
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It is difficult to escape the conclusion that the majority is simply making law up as it goes, here 

and there grabbing an odd mix of federal law and precedent from other states. This dissent 

chooses instead to rely on established and relevant Texas caselaw. so 

But even if other jurisdictions are considered, the general rule throughout this country is 

similar to that of Texas -- an "unconstitutional act is not a law; it confers no rights; it imposes 

no duties . . . ; it is, in legal contemplation, as inoperative as though it had never passed." 

Norton v. Shelby Counry, 118 U.S. 425, 442 (1886); see Clifford L. Pannarn, The Recovery of 

UnconstilUiional Taxes in Australia and the United States, 42 Tex. L. Rev. m, 795 n. 74 

(l964)("Judges in the United States have vied with one another in describing the utterness of the 

nullity that they believe an unconstitutional statute to be."); Note, Limitation of Judicial 

Decisions to Prospective Operation, 46 Iowa L. Rev. 600, 617 (1961)(" As a general rule judicial 

decisions operate retroactively as well as prospectively."). 

Nor with rare exception have the courts of other states applied a prospective ruling of an 

illegal tax in the manner of the majority. Normally when other states utilize prospectivity in a 

tax context, the ruling applies immediately rather than at some future date. 55 Taxes not yet 

so It is untrue that this disse:ot • would afford no relief at all, prospective or otherwise. • _ S. W. 2d at 
n. 38. No relief is required from an .:t of the Legislature not in conflict with the Constitutioo. lfthis statute weno 
uncoastitutiODai, I would enforce Texas law. 

55 PriWJte Trude Council, inc. v. 0/dohomo. Taz Comm'n, 806 P.2d 598 (Okla), em. granted andjudgmeru 
vacmed, U.S. , Ill S. Ct. 2882 (199I)(reiiJIIIding the case on otber grounds in light of a new Supre~ 
Court dec:isioo but not addressing the prospectivity issue); Stricldand v. N~on ColllllY, 258 S.E.2d 132. 133 (Ga 
1979)(prospective application from the date of the trial court judgment); Kansas City MiUwrighl Co. v. KDJ.b. 5o~ 
P.2d 65 (Kan. 1977); Gonlieb v. City of Milwaukee, 147 N.W.2d 633, 646 (Wis. 1967). 
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collected nee<! not be paid;" the ruling is applied at least to the litigants before the coun to 

allow complete relief from an illegal tax;" a refund is pennissible for anyone who had already 

brought a suit or paid under protest;• and a refund is refused only when parties fail to act 

timely," the tax had been collected for many years, .. or the tax is not capable of being neatly 

and accurately refunded." These distinguishing factors demonstrate the absence of suppon for 

applying today's decision to deny a refund even to the successful litigants in this suit. 

Eagerly seeking refuge in federal law, the majority mistakenly assumes that there has been 

no recent evolution of that law, and neglects to consider precedents which appear to disfavor or 

even doom this approach. Ir. fact, federal law offers more unrest than refuge, as evidenced by 

the majority's reliance on a source appropriately entitled "Confusion in Federal Couns. • _ 

" Kansas City Millwrighl. 562 P.2d at 74 (orderina refund of all taxs received after dale of decision). 

" Rio Algom Corp. v. San 1111111 Counry, 681 P.2d 184, 196 (Utah 1984)(requiring a reflmd to six plaintiff 
taxpayers to avotd iSSWDg an advisory opinion and to give tbe plUDtiffs "tbe fruits of their victory."); SniclcJmrd, 
258 S.E.2d at 134; Kansas City MiUwrighl, 562 P.2d at 74. 

" Forward v. Wehner Cenl. Sch. Dist., S06 N. Y.S.2d 528, 532 (N.Y. Sup. Ct. 1986)(nociD& tbat other 
plaiDtiffs would be alloVIed recovery becaule lbey co~ their ICtion prior to lbe tax levy and ~ed their 
right to a refund); Ostundorfv. T,_, 426 So.2d 539, 545 (Fla. 1982)(reuo.ctive application "for those taxpayers 
wbo have timely judicially cballmlfed" lbe tax); Kansas City Millwrighl, 562 P.2d at 74 (allowill& relief to myoae 
wbo pUd UDder proce.t and with an IICtion pmdinlf). S« also Hurd v. City of Buffalo, 343 N.Y.S.2d 950, 954 
(N.Y. App. Div. 1973)(1eeviq opal lbe pollibility of recovery of taxs paid UDder proce.t); Perlcins v. Co101ty of 
Alberruule, 200 S.E.2d 566, 569 (Va. 1973)(explicitly leaving opal lbe lbility of any taxpayer to seek a refuud). 

" Forward, S06 N.Y.S.2d at 532 (a refund i&allowed where lbell:tion i& broupt prior to lbe tax levy); Salorio 
v. GIDser, 461 A.2d 1100, 1110 (N.J.), em. denied, 464 U.S. 993 (1983)(ao oae cballmlfed lbe tax until fifteeo 
years after its inceplion) . 

., SaJorio, 461 A.2d at 1110 (tax bad belli coUected for twmty years); Soo LiM R.R. Co. v. State, 286 N. W .2d 
459, 465 (N.D. 1979)(tax bad belli coUected from 1974-76). 

61 Bollli v. 81117'0ws, 690 P.2d 1168, 1174 (Wash. 1984); StriclcJIINI, 258 S.E.2d 132, 134 (both sale& W. 

cues). 
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..>. W.2d at n. 36. 

A review of Chevron Oil shows that the majority has failed to satisfy the critical first 

prerequisite expressed in the federal test: 

First the decision to be applied nonretroactively mlW establish a 
new principle of law, either by overruling clear past precedent on 
which litigants may have relied . . . , or by deciding an issue of 
first impression whose resolution was not clearly foreshadowed .. 

Chevron Oil, 404 U.S. at 106 (citations omitted)( emphasis added). The major thrust of this first 

requirement is that the change in law cannot have been foreshadowed. Put another way, a rule 

of law will not be applied prospectively when it is "predictable" that the rule would be 

announced. Richard H. Fallon, Jr. & Daniel J. Meltzer, New Law, Non-Retroactiviry, arui 

Constitulional Remedies, 104 Harv. L. Rev. 1733, 1794 (199l)(hereinafter Fallon & Meltzer). 

When the Legislature follows established precedent which is later overruled. the first pan 

of the Chevron Oil test is met. American Trucldng, 110 S. Ct. at 2326, 2334. The logic behind 

this rule is again a respect for stare decisis: announcements of law should be adhered to except 

where that law is so new and unpredictable that its application would be unjust. To warrant 

prospectivity, a new rule of law must be downright "revolutionary. • Ashland Oil, Inc. v. Caryl, 

_U.S._, 110 S. Ct. 3202, 3205 (1990)(per curiam). See also Fallon & Meltzer at 1755 

(concluding that under American Trucldng, "a rule of law [is] sufficiently new to trigger non-

retroactivity analysis only when it marks a 'clear break' with settled authority."). The rulings 

of the United States Supreme Court indicate that this is particularly true in the tax context. See 

id. at 1831. 
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But today's opinion claims that the law is and always has been that a :ax of the son 

imposed by Senate Bill 351 is unconstitutional, and denies any contrary holding in Edgewood 11-. 

This assertion is completely inconsistent with meeting the c:Mvron Oil test. Under its own 

theory, the coun neither overturns any precedent nor establishes any remotely new rule of law. 

The majority is thus trapped in an internal inconsistency. Their concession that the Legislature 

acted "in good faith," _ S. W.2d at_, assumes a legislative belief in the constitutionality of 

Senate Bill 351. Yet the majority also argues that Senate Bill 351 is unquestionably 

unconstitutional, and goes to great pains to note that the Legislature was aware of the problems 

with tax base consolidation before it enacted Senate Bill 351, as evidenced in the comments of 

the chairman of the conference committee. /d. at_. While claiming that "today's opinion 

involves issues of first impression," id. at_, the majority unhesitatingly concludes that the type 

of tax enacted in Senate Bill 351 is undoubtedly illegal, in pan because enacted without the voter 

approval "obviously contemplated" by the writing in Edgewood 11-. 1d. at_ & _ n. 37. 

How could the Legislature have acted in good faith in adopting a law which is so obviously 

illegal?" Certainly, under the majority's own theory, it should have been clearly foreshadowed 

that Senate Bill 351 was unconstitutional. When there has been no truly new declaration of law 

and a holding is predictable, neither the first prong of the Chevron Oil test nor the· standards 

62 If, in the alternative, the question of the CODStitutionality of Seaate Bill 35 1 is an extremely cl01e one. the 
majority bali failed to presume the constitutionality of a statute and to rely oaan avli.lable interpretatioa tbat upbolds 
tbat CODStitutioaality. S« supra Section IV. 
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'-~li!blished by this court in Wessely and Reagan can be met." To deny the tvp;tyer's claims, 

today's decision would have to be not only a case of first impression, but also one whose result 

was not even remotely foreseeable. See Ashland Oil, 110 S. Ct. at 3205. Only by contradicting 

itself can the majority attempt to justify the unjustifiable refusal of relief to the taxpayers in this 

case."' 

It is impossible to square today's approach with that undertaken by this court only weeks 

ago in Caller-Times Publishing Co. v. Triad Communications, Inc., _ S.W.2d _(Tex. 

1991). That case represented this court's first interpretation of the Texas Free Enterprise and 

Antitrust Act of 1983. Tex. Bus. & Com. Code §§ 15.01-15.51. Despite acknowledging that 

"this [was] a case of first impression in Texas," the majority applied its new rule of law purely 

retroactively, even denying a remand to retry the case under a newly announced standard. 

because its decision allegedly did "not reflect an unpredictable change in the law." Jd. at_. 

This was so even though the exact form and even much of the content of the new standard had 

" Tbe majority does not deign to respood to the dissent on this critical poiDt. !Dstead, they accuse the dissent 
of beiDg "logically inconsistent" for arguing that the majority misled the Legislature and yet Chevron Oil's fi~t 
requirement is Dot met. _ S.W.2d at_ n. 37. It is my position that the majority entrapped the Legislature, 
and that the majority has DO valid buis for declaring Senate Bill 351 UDCODStitutiooal. Once they improperly do 
so, however, they are bound by Texas law to apply their rule retroactively under their own theory of this case. 
Shifting the onus of incoosistalcy will Dot let the majority escape their own. Tbe majority's CODtorted expl&D&tion 
of the dissent's flawed "fallacy of the excluded middle, • id., is simply IIIIOther attempt to shift the iSSIIeS away from 
the tax iD question today. It is ironic that the majority shows this sudden professed concern for a "middle" position 
between extremes when they rush today past any poiDt of moderation to reach the cooclusion that Seuate Bill 35 I 
is unquestionably unconstitutiooal. 

"' Compare today's opinion, which denies that Edgewood l/- may have misled the Legislature, with Justice 
Mauzy's opinion iD Huston v. FDIC, 800 S.W.2d 845, 849 (Tex. 1990)(holdiDg that a rule would apply 
prospectively "because litigants and trial courts have unde~tandably miSCODStnled the somewhat cryptic holdings 
of the cases relied upon hereiD. ").See also Jacobs v. Lexington-Fayerte Urban City Govt., 560 S.W.2d 10, 14 (Ky. 
1978). 
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,,~,.vel been applied before by any state or federal court. See id. at /Doggett, J., 

dissenting)." If the unlikely outcome of that case of first impression could be predictable, 

certainly today's decision, which is purported to be an obvious application of the State 

Constitution, is also predictable. The only way to rectify these two cases is in their identical 

result: relief was denied in both cases to the parties seeking relief. 

Now the majority tells us that despite our crystal clear writing in Edg~ 1/-, and the 

supposedly well-established law of Love v. City of Dallas, the rule was a little unsettled -- that 

despite the alleged determination of the Legislature to flout this court, these misguided officials 

must have been acting in "good faith." The majority is willing to use any magic words to create 

the impression that it need not now apply a decision that is solely the product of its own misdeed. 

Because today's opinion insists that the Legislature should have known that Senate Bill351 would 

be unconstitutional, the holding should, under Texas law, be applied retroactively. 

In addition to these "first prong" problems, there is a deficiency regarding the second 

requirement of Chevron Oil, that the purpose of the constitutional provision involved be retarded 

by retroactivity. Chevron Oil, 404 U.S. at 106-07. The majority first attempts to escape this 

e Tbe ~Mjority coalalds dW "[a]lthoup this issue [ill CGller-TIIIID] wa oae of first~ for us, • itwu 
DOC oeceuary to .-ad the cue becaU8e they "were DOC writinJ oa a cl- Slale, • the i-. bad been ·~ 
by doZIIII of courts ud commaataton, • mel tbe Stale antitrust swwe allows ~oa with federal law. _ 
S.W.2d at_ D. 37. Aside from tbe fact that nofederal court bad ever adopted tbe tat this court threw tog~r. 
surely tbe ~Mjority do. DOC coaiCDd that tbe preiCIICC of commaatary both for ud apiDit a poatioa is lllCJil8h "' 
sigual tbe lllloptioa of that positioa. Evea if that were true, today's ru1iDJ would ~pply retr'oKtively because. "-' 
tbe soun:e& cited both by tbe ~Mjority ud tbe diS&ellt iDdic:ate, tbe quati0111 rai.-1 today have been previous!' 
diiCUSieli. Furthermore, it is oeceuary oace qaiD to correct tbe majority's ~~ of tbe Slale antitrust Ia,. 
While ~OD with federal law is permiS&ible, it is precluded wbea that federal law is coatruy to tbe putll'"C 

of the Teus lepalatioa. S« CGller·TUIID, _ S.W.2d at_ (DoueU, J., di-'iDJ). Tbe ~ty hal DUI 

iDdicated a true distinction. rather it bas demoastrated its error ill each of these cases. 
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part of the test by citing non-Texas cases which have put more stress on the first and third 

prerequisite~. _ S. W.2d at_ n. 36. But this second prerequisite cannot so easily be wished 

away, as seemingly conceded by the majority's hurried attempt to show its satisfaction: 

There is no need to attempt a detilled analysis of all the purposes 
served by the constitutional provisions at issue here . . . . Suffice 
it to say that the effect of a retroactive application of our decision 
. . . could not further any purpose of the Constitution. 

/d. at_ Because, as the court emphasizes, the Constitution facially prohibits the type of 

statute embodied by Senate Bill 351, the purpose of the relevant constitutional provisions is 

arguably absolute: such a tax, collected through CEDs and without a vote, is always void. This 

unequivocal constitutional prohibition is retarded by not applying it to all cases at all times --

there is no "King's X" from the command of the constitution... Since the thrust of the 

majority's holding is that the tax is unconstitutional, rluu holding is clearly retarded by not 

allowing a tax refund. See Wessely, 736 S.W.2d at 628 (the second question is "whether 

retroactive application will ... retard the holding in question. ")(emphasis added). 

The court is willing to brush aside the law so that it may play with the more malleable 

concept of equity. It must alter state law because today's action is unprecedented. Likewise, 

it must qualify and in part ignore the Chevron Oil test because the facts before it cannot be 

shaped to meet that test. Instead, it shapes the test to fit the facts by rushing past the first two 

prongs in order to reach the third, which allows consideration of equity. Chevron Oil, 408 U.S. 

66 "[T)he coostitution is the constitution all the time and should be enforced all the time and we shouldn't say 
King's X because it is inconvenient. • Transcription of Oral Argument (Nov. 19, 1991) (Respoose by R. JiUileS 
George to question from Justice Gonzalez). 
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1i 107. 

In balancing equities, however, the coun examines only half of the equation when the 

payment of taxes is the issue. While a refund of already collected taxes may be harsh, the 

competing inequity is compelling taxpayers to pay an unlawful tax. It is difficult to see inequity 

in "ordering that the State not pick a taxpayer's pocket" or in requiring the State to "return the 

money when it is caught doing so." Swanson v. Stale, 407 S.E.2d 791, 797 (Mitchell, J., 

dissenting). Indeed, one state court recently ruled that "[i]f inequitable results occur whether 

retroactivity is applied or not, we must make the ruling retroactive," and on that basis mandated 

a tax refund. Pledger v. Bosnick, 811 S.W.2d 286, 293 (Ark. 1991), petitionforceniorarifiled, 

_ U.S.L.W. _(U.S. Sept. 3, 199l)(No. 91-375). The true nature of prospective rulings 

in the tax context is perhaps accidentally described with some accuracy by the majority itself: 

By applying our decision prospectively, we allow the collection of 
a tax without voter approval, in derogation of this constitutional 
provision [article vn, section 3]. We also allow a levy of a staLe 
ad valorem tax in violation of article VITI, section 1-e. 

S.W.2d at_ 

In an attempt to justify the lack of remedy under today's decision, the majority engages 

in a hasty analysis of the doctrine of non-retroactivity that combines omission with 

mischaracterization of the great debate currently raging on this subject in the United States 

Supreme Court." In embracing Grea1 Northern Ry. v. Sunburst Oil c:l Refining Co., 287 U.S. 

358 (1932), while disregarding or dismissing more recent federal caselaw, the court has again 

07 This debue bas in &ct gooe oa for dec8des. ~e Fruc:is X. Beytqh, Ten Yem:s of Non-Rerrooaiviry: .1 
Critique IJIId a Proposal, 61 Va. L. Rev. 1557, 1570-96 (1975). 
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demonstrated that it prefers law of the Great Depression era which has been substantially refined, 

modified or even rejected, over current caselaw when that ancient precedent is useful to its 

preconceived ends. See Stewan Title Guaranty Co. v. Sterling,_ S.W.2d _._(Tex. 

1991)(Doggett, J., dissenting)(discussing the court's reviving a precedent from 1935 that had 

been overturned by a 1984 decision). 

While providing limited approval for prospectivity"" as detennined by the states, see 

Chevron Oil, 404 U.S. at 364, Sunburst is hardly the stopping point for analysis of this issue. 

Chevron Oil established a restrictive test for nonretroactivity which provided the basis for this 

court's prior consideration of the three prerequisites for prospectivity. See Wessely, 736 S. W.2d 

at 628-29; Segrest, 649 S.W.2d at 612. Moreover, Sunburst's allowance of prospectivity 

provides only an exception to the general rule of retroactivity. The presumption remains that an 

unconstitutional statute may not be enforced at any time. See James B. Beam Distilling Co. v. 

Georgia,_ U.S._, 111 S. Ct. 2439, 2242-43 (1991)(Souter, J., plurality opinion); id. at 

2448 (White, J., concurring); id. at 2449-50 (Blackmun, J., concurring). 

in Chevron Oil, the United States Supreme Court has more recently readdressed the issue of 

prospective application of laws. A number of Justices on the high court appear to have returned 

to the concept that unconstitutional laws are void, prohibiting the prospective application of a 

holding of unconstitutionality. McKesson Corp. v. Division of Alcoholic Beverages&: Tobacco. 

• Full SIUibum nooretroactivity is not automatically applied in all cases. S« gtmerally Walter Y. Schaefer. 
The Conrrol of "Sunbursts": Techniques of Prospective Overruling, 42 N.Y.U. L. Rev. 631 (1967)(discussmg 
variatioas in application of Sunburst prospectivity); Limitarion of Judicilll Decisions at 613. 
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_U.S. _. 110 S. Ct. 2238 (1990), involved review of the Florida Supreme Coun's holding 

unconstitutional a state tax giving preference to in-state manufacturers using local produce, while 

denying the taxpayers any postpayment remedy. Rejecting the same argument urged today, that 

requiring the state to remedy the collection of unconstitutional taxes "would plainly cause serious 

economic and administrative dislocation for the State, • the United States Supreme Coun reversed 

and remanded on due process grounds because "the Stale's i111erest in jiNJIICiaJ stability does 1101 

justify a refusal to provide relief • /d. at 2257 (emphasis added). While allowing consideration 

of the Legislature's good faith in enacting a tax, the coun rejected the Florida Supreme Coun's 

reliance on "equitable considerations" as overriding constitutional rights. /d. at 2251.• After 

McKesson, "equitable considerations are of limited significance once a constitutional violation 

is found. • American Trucking, 110 S. Ct. at 2334."' 

• The entirety of the majority's re1p0111e to the grave c:oac:ems railed by McKesson is that the iSIIUe in !bat caa 
"was DOC retro.ctivny but the Wlure of Florida to follow [U.S. Supreme] Court precedalt m fuhiODiq its 111 

laws. • _ S.W.2d at n. _. The oaly support cited for tbis cooc:llllioa is the planlity opinion in AnlmctM 
Tnu:ldng that McKesson did DOC "c:oasider the equicie& of rmoaaiw applic:ation of a new law. • ld. lu. usual. die 
majority Slops re.ding a pap too 10011. In the same puqraph, c:oatillued on tbe aat pap, tbe planlity c:larifiel 
what it is that they are c:oocemed with: • At this iniliiJJ nage, the qu.tioa is DOC wbether equitable c:oasidenboas 
outweip the obligation to provide relief for a c:onstitwioaal violation, • but wbether IIICb a violation WJII. 
Amf!'riCIIII Tnu:ldng, 110 S.Ct. at 2333 (empbuis added). To the exteot that tbele four lmlllben of the Coun may 
bave been altempCiDa to cliatiquilb remedy from relr'ClKtivity, it may be fliiOIIIh to DOCe. u bu oae ~wy. 
that "[i]n n.lity . . . altbouJh tbele retr'C*:tive and remedy determiDatioas well may be d.iJtillc:t, their c:l011 
interTelatiOIIIhip is obvious in .c:h c:ue. • Retroacrivity at 297. In the end, it a.aen little wbetber McKess011 is 
classified u alxJut prcllpCCtivity, remedie&, or due process - its mandate C&IIIIOt be ipored. 

"' In AmBia~~~ Trudcing, a planlity opinion decided the same day u MclCDson, four Jlllticelltniptforwudly 
applied the Chewron Oil tst. S. 110 S. Ct. at 2325. The disleot, however, wrilllll by Jllllic:e S.V..IIIIljoiDicl 
by Justic:e& Braman, Marsballlllll Blac:kmuD. took the po!iition that: "Petitioaen are eolitled to m .djudicatioo of 
the c:onstiiUtioaality of the [state tu statute ]llllder our best currmt UDderstaDdiDa of federal law reprdl- of lbe 
good faith of the [state]legislators. • ld. at 2346. Most signific:antly, Justice Sc:alia, the lwiDa voce. allboup 
coocurring with the ~t of the plurality, aer-f with the d.i&SeDt' s rejectioa of prcllpCCtivity. He atiDilUDCed !bat 
• prospective dec:iliCIIIIII&kiq • is always impermissible. /d. at 2343. 1bil opinion tbUI - to reflect five voc. 
for the position that a dec:laratioa of IIIICOIIIIitwioaality should always be applied relr'ClKtively. S. Rerroacriwry at 
298. lndeed, in Ashland Oil, Inc. v. Caryl,_ U.S. _. 110 S.Ct. 3202 (1990)(per curiam), the Coun cooc:luded 
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Most recently, in 1991 several members of the Supreme Court continued their attack on 

the prospective application of law in James B. Beam Distilling Co. v. Georgia, 111 S. Ct. 2439. 

and may have further limited the deference to equity acknowledged in Chevron Oil." The 

possible shift on that Court towards a rejection of prospectivity," and its recent interest in this 

issue increases the possibility of federal examination of today's decision. In the end, it is 

"difficult to predict" how the United States Supreme Court's recent writings on the subject will 

be interpreted and applied "given the many options [it has] provided .... " James M. Ervin & 

Katherine E. Giddings, The Supreme Coun Distinguishes Remedy and Retroactivity Issues 

Affecting State Taxes, 73 J. Tax'n 296, 297 (Nov. 1990)(hereinafter Retroactivity). I offer no 

"prognosis,"_ S.W.2d at_ n. 33, because no certain outcome exists. While I agree that 

the federal courts have been unpredictable in this area that is no excuse for the majority's 

willingness to throw us carelessly into the great unknown. 

that a state supreme court decision which prospectively held a tax statute unconstitutional necessarily had to be 
reversed under eirht!r the dissent or the plurality in American Trucking. ld. at 3204. 

71 The court denies that James B. &om has any real impact because of its limited holding. It is actually 
impossible to conclude exactly what James B. &am did to Chevron Oil other than to note the continuing chao6 tn 
this area of U.S. Supreme Court jurisdictioo. In this plurality opinion, Justice Souter was joined by Justice Stevens: 
Justice White concurred in the judgment; Justice Blaclanun wrote a concurreuce which Justices Marshall and Scaha 
joined expressing a view in favor of retroactivity in all cases; Justice Scalia, joined by Marshall and Blackmun. 
concurred; and Justice O'Connor, joined by Rdmquist and Kennedy, dissented. The six Justices not dissenttng 
av-! only 011. a retroactive applicatioo in that case. One observer has goue as far as saying that James B. &am 
may actually bave abmdoned the Chevron Oil test altogether. Swanso11 v. Nonh Carolina, 407 S.E.2d 791, 79~ 
(N.C. 1991)(Mitcbell, J., dissenting). Justice Souter criticiz.ed the cases oo which the court today relies, includtng 
Chevron Oil and Lemon v. KIITfU1IQII, 411 U.S. 192, 198 (1973), for applying rulings prospectively in light ot 
equitable considenu:ioas. James &om, 111 S. Ct. at 2444. He wrote that "this equitable method has its own 
drawt.ck: it tends to relax the force of precedent, by minimizing the costs of overruling, and thereby allows l.bc 

courts to act with a freedom comparable to that of the legislatures. • ld. 

72 See also Ashland Oil, 110 S. Ct. at 3205 (reversing a stale court decisioo which allowed prospecu' < 

application of a tax ruling); Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 817 (1989)(notinjl lll<: 

appropriateness of retroactivity to the extent of allowing a tax refund under the circumstances of that case). 
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Curiou~ly, after focusing solely on selective federal law, the majority concludes that a 

federal coun will not review a decision reached on state grounds. This position is startling, 

considering that the signatory of today's opinion, Justice Gonzalez, only a few weeks ago 

described the federal judiciary as "a 1000-pound gorilla" which "need[s] no excuse [for] what 

it may do in the future." TemlztlS v. Ramirez, _S.W.2d at_,_ (Tex. 1992)(Gonzalez, 

J., concurring on motion for leave to file motion for rehearing). What is certain is that by 

disregarding the recent pronouncement of McKesson that a state's view of equity cannot 

overcome a taxpayer's due process rights, today's writing presents a serious federal due process 

problem. As expressed by the nation's high court: 

Our precedents establish that if a State penalizes taxpayers for 
failure to remit their taxes in a timely fashion, thus requiring them 
to pay first and obtain review of the tax's validity later in a refund 
action, the Due Process Clause requires the State to afford 
taxpayers a meaningful opportunity to secure postpayment relief for 
taxes already paid pursuant to a tax scheme ultimately fow1d 
unconstitutional. 

McKesson, 110 S. Ct. at 2242 (emphasis added). Due process is implicated because "exaction 

of a tax constitutes deprivation of property. • Id. at 2250. ~e also American Trucking, 110 

S.Ct. at 2339. Not surprisingly, many state courts which have considered the issue of 

retroactivity after McKesson have required retroactivity with a tax refund., 

, E.g., A111omobiw Trade Ass '11 v. City of Philadelphia, 596 A.2d 794 (Pa. 1991)(J:ellllllldiDa cue 10 -weJIIIC 
C®tt because of failUR 10 <XIIISider ad !Met due process coacems of MciCastHI); Pl«<ger v. Bosllidc, 811 S. W.~d 
286, 293 (Arll:. 1991), p«iliollfor cmiorarifil«<, _ U.S.L.W. _(U.S. Sept. 3, 1991)(No. 91-375)(requiriDJ 
a tax refund because ioequity of deayillg tbe refund overrides third proar of Chevro11); Bolul v. WadUU, 807 P.2d 
1, 5 (Ariz. Tax 1991)(allowinJ putial refund); Privau Trude CoiiiiCil, 806 P.2d 598 (allowin& refund retroKtively 
to dale of U.S. Supreme Court opiDioa oa wbich IIDCOIIStitutioaality of tax sraaure is baed). Ciliq two cases wbich 
did allow a purely prospective dec:isioa 10 stmd, the majority makes tbe ~ claim dill lbclle aloae are 'the 
IDOSI rec:eat' precedeot. _ S.W.2d at_. SwaiiSoll v. S1a1e, 407 S.E.2d 791 (N.C. 1991), 011 rmetlri11g, 410 
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Under today's opinion, there can be no meaningful opportunity to contest the state's 

collection of illegal taxes and its failure to refund those taxes. In Texas, the necessary remedy 

simply doesn't exist: section 31.11 of the Tax Code allows a refund to be sought only when 

payment is made by mistake, such as an erroneous calculation by the taxpayer. See First Bank 

v. Deer Park lndep. Sch. Dist., 770 S.W.2d 849, 853 (Tex. App.-Texarkana 1989, writ denied). 

Because no genuine relief is available, the court's result appears to violate the Fifth Amendment 

mandate that there be some "clear and certain remedy" to cure the unlawful tax collection. See 

McKesson, 110 S.Ct. at 2251. Under both federal and state law, the ability to obtain some real 

remedy is necessary to meet due process concerns. See Shaw v. Phillips Crane&: Rigging, Inc .. 

636 S.W.2d 186, 188 (Tex. 1982)(noting the constitutional protection of a taxpayer's ability to 

enjoin collection of an unlawful or erroneous tax). McKesson indicates that foreclosing the 

possibility of a refund for unlawfully collected taxes presents a very real due process problem. 

See Case Comment, Unconstiturional State Taxes -- Federal Standards for Remedies in State 

Couns, 104 Harv. L. Rev. 188, 190 (1990)(hereinafter Unconstiturional State Taxes); 

Retroactivity at 298. The good faith of our Legislature and the "serious economic and 

administrative dislocation for the State" simply cannot outweigh constitutional due process rights. 

McKesson, 110 S. Ct. at 2257; su Unconstituriona/ State Taxes at 195-96. 

The majority, ignoring these due process considerations, suggest only that because of 

S.E. 2d 490 (N.C. 1991 ), was written with a strident three-judge dissent, and gave McKesson even Jess considerauon 
than does the majority today. Likewise, Stroh Brewery Co. v. Depanmelll of Alcoholic Beverages Control. 816 P. 2d 
1090 (N.M. 1991), petirionforcmiorarifileti, _ U.S.L.W. _(Dec. 12, 1991), with its own lengthy two-judge 
dissent, failed to even mention McKesson. The Supreme Court will soon have an opponunity to address the 
approaches taken by these courts in light of the petitions for certiorari which have been filed. 
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language in Su.'lbursr, there is no federal constitutional question raised. S.W.2d at _ 

While that 1932 case does indicate that states have the ftnal authority to detennine prospectivity, 

the states are not free to apply their decisions so as to deprive citizens of their federal rights. 

State action, even in areas preserved for state concern, is still subject to constitutional limitations. 

Perhaps the most notable example is Brown v. Board ofEducalion, 347 U.S. 483 (1954), which 

stated that "education is perhaps the most important function of state and local governments, • id. 

at 493, and then nonetheless concluded that discriminatory state educational policies had violated 

the equal protection clause of the Fourteenth Amendment. /d. at 495. 

Similarly, the Supreme Coun, although noting the constitutional delegation of authority 

to the states in controlling the election process for state office, held that "this authority does not 

extinguish the State's responsibility to observe the limits" set fonh in the Constitution. Tashjian 

v. Republican Parry of Connecticut, 479 U.S. 208, 217 (1986)(consid~:ing the First 

Amendment). And in Texas, of course, with the generous assistance of a majority of this court, 

the federal courts recently reaffirmed control over state elections in overturning a legislatively 

approved redistricting plan. Te"az.as v. Slagle, _ F. Supp. _ (W.D. Tex. 1991), 

applicalionfor stay denied, Richllrds v. Te"az.as, _U.S. _, _ S. Ct._,_ L.Ed. _ 

(1992). 

Sunburst indicates only that a state may make the initial decision of how to apply its laws. 

See 287 U.S. at 364. That case was decided before the modem process of incorporating through 

the Fourteenth Amendment the liberty guarantees contained in the Bill of Rights to action taken 

by the states. See Beytagh at 1611. Sunburst was also decided well before the U.S. Supreme 
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Court spelled out the requirements of pre- and post-deprivation procedural due process in such 

landmark cases as Cleveland &J. of Educ. v. Loudermil/, 470 U.S. 532 (1985), and Marhews v. 

Eldridge, 424 U.S. 319 (1976)." Sunburst simply did not involve consideration of when a 

state's decision could violate federal due process rights. Forced to choose between law from 

1932 and that which has evolved over the past several decades, the United States Supreme Court, 

unlike this one, may well choose the more recent precedent. 7' The majority simply fails to 

consider realistically the ramifications of its prospective ruling. 

Under the majority's antiquated reading of federal law, due process protection never 

becomes an issue when a state court applies its own law. In essence, the majority is arguing that 

the Due Process Clause of the United States Constitution does not and cannot apply to the states 

when the underlying issue is one of state or local concern. Quite aside from its regressive 

posture, this position conflicts with McKesson's unequivocal mandate of a "dear and certain 

74 The position that federal courts may review state courts for due process violations i.s not, however, entirely 
new. lndeed, writing over half a century ago, one scholar explained that: 

The federal courts may ... enjoin the collection of state taxes .... [i]f no 
refund law is applicable, and even if one is applicable, it must be adequate. . . 
. Stares wishing to avoid the interference of federal injunction in the state tax 
field must, therefore, provide a really adequate system of tax refunds or 
recovery. 

Oliver P. Field, The Effect of an UnconstitwtioNJI Stazuu 243 (1935, reprinted in 197l)(citations omitted). In fact. 
the federal courts have required a remedy in tax cases above and beyond that required in other constituuonal 
litigation. Fallon &. Meltz.er at 1826. 

75 The majority misses the point in concluding that 'forc[ing] taxpayers to pay an illegal tax' is not a 'violation 
of their due process rights under the federal constitution' because its decision 'i.s prospective only. • _ S.W.2d 
at n. 38. Cenainly Sunburst sixty years ago left the initial consideration of wbethcr to apply law prospective!) 
to the stares. Whether it may do so without allowing the taxpayers to seek a refund i.s a separate and distinct due 
process question affected by the Supreme Court's wnting of two years ago in McKt!Sson. 
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remedy" when a state tax is collected illegally. Se~ Rerroocrivity at 302. 

The majority invites federal intrusion. It is clear that "[t]here will be . . . inevitable 

appeals resulting ultimately in further guidance from the Supreme Court" in this area of the law. 

Retroactivity at 302. Unfonunately, the majority has created the possibility that those appeals 

will come from Texas. The same due process problems exist, of course, under our State 

Constitution. See Tex. Const. an. 1, § 19. 

As a result of this court's lack of concern for real due process protection, an aggrieved 

taxpayer can tum to a federal judge to seek an injunction against the eventual application of this 

court's ruling. While eager to borrow federal law on prospectivity facilitating its erroneous 

conclusion, the court rejects federal due process principles that interfere with that conclusion. 

The result of this selective acceptance and rejection of federal law may doom this state to further 

complicated and prolonged litigation in federal court and the possibility of rever5al by the U.S. 

Supreme Court. That Court can certainly review our opinion where deprivation of a federal right 

is involved. See McKesson, 110 S. Ct. at 2245 n.9; see also Unconstitulional StOle Taxes at 

188, 190. Our reliance on the Texas Constitution will not preclude such review. Stt 

Retroactivity at 298. The simple fact is that McKesson's language clearly indicates an intent to 

prohibit all unconstitutional deprivations resulting from imposition of an illegal tax without 

remedy. 

While the court implies that its only desire is to avoid chaos, one can only imagine the 

chaos resulting if Edg~ Ill were remanded by the U.S. Supreme Court in the same year that 

the inevitable Edg~ IV makes its way through our state courts. 
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VI. Response to Justice Cornyn's Opinion 

In a most misleading concurring and dissenting opinion, Justice Cornyn rejects the 

commitment to equal educational opportunity to which this court unanimously subscribed in 

Edgewood I. This is the same principle to which even the opponents of school finance reform 

have acceded. It is the same principle for which today's majority continues to demonstrate at 

least a tepid commitment. In contrast with its sharp response to my dissent, the majority offers 

only deafening silence to Justice Cornyn's bold adventure in revisionism of this court's 

unanimous writing in Edgewood I. Accordingly, it is vital to provide a comprehensive analysis 

of this writing. 

0. Jusfic:e joae astray. • • Justice Cornyn's search "to discern how 'equality of 

funding' took. center stage in this drama,"_ S.W.2d at_, leads him down a trail of criticism 

of Judges Harley Clark and Scott McCown, the district judges in the Edgewood cases. That 

criticism is more appropriately leveled at the other eight members of the Texas Supreme Court. 

Judge McCown is condemned for daring to suggest that Texas children have a constitutional right 

to "a substantially equal opportunity to have access to educational funds. • Id. at _ (quoting 

McCown Slip. Op. at 8-9). These are not words Judge McCown originated. He may quote, but 

we wrote. Justice Cornyn is only citing the precise words of this court's holding in Edgewood 

I: 

Children who live in poor districts and children who live in rich 
districts must be afforded a substantially equal opportunity to have 
access to educational funds. 

777 S.W.2d at 397. Indeed, this precise language is quoted from Edgewood I by the majority 
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today "to ruii:r.n our earlier holdings.· S.W.2d at_._. 

The~ ts absolutely nothing "unfommare• concemin& this c:oun's "word choice" in 

Edg~ I. nor was "occa.sion[al] ux of equal rights terminoloey" a mere accident m IJw 

opanion. _ S. W .2d at _. The concqJ( of equality permeaJa the entire opinion; we 

"recogruzcd the implicit link that the Texas Constitution establishes between efficiency and 

equality." Edg~ I, 777 S.W.2d at397.• True, we used the term "substantially" to modify 

equal opportunity in recognition that opponunity could never be absolurdy or precisely equal. 

Indeed, some of those challenging the existing system acknowledged this ~obvious faa 

during oral argument in Edg~ I." Likewise we recognized in 1989 "the reality" of 

differing costs among diverse districts that Justice Cornyn has discovered today: 

This does not mean that the stare may not recognize differences in 
area costs or in costs associated with providing an tqiMlliud 
tduciJiion.al oppornllliry to atypical students or disadvantaged 
students. 

Edg~ I, 777 S.W.2d at 398 (emphasis added). 

While resolution of that case under the "'efficiency' provision [made unnecessary our] 

consider[ation of] petitioners' other constitutional arguments, • 777 S. W .2d at398, the seemingly 

• S« EA1rNOOd I, m S.W.2d ll 397 ("[D)iltnc:u 1111111 bave •+eM•!Jy eqaal- 10 lilllilar­
per pupl.l M llllli1ar !well of IU effort .... CbiJdnm wbo live ill poor dillrica a ciWdr. wbo liw ID ndl dillnCU 
lllllll be afforded a ... .....,na!!y equal oppommuy 10 bavc ~ 10 eda'C',_J tm.k. "); ilL aa 397-91 
("[E)qllahzml eda...cjmel oppomaucy QDDOC be rdqaled 10 • "if fmMk- left over' t.u. "); ilL u 391 ("All 
efficatat syaem ... l'fiii'WW oaly dual die fmMk available for educaaaoa be clillribulld equa!Uiy a ev.ly. "). S. 
also E.dfrNOOd II. MM S.W.2d ll 496 ("E- if die llppiUK1l of S.... Iilli pnxluc:8 a- equacable lllililaDOD 
of swe edncenoneJ dollan. II ~ 110( remedy tbe aajor c;au,. of die wide opporlllllity pp '-'- ndl -.d poor 
dastncll. "): ill. (cniX:LZllll s-.e Bill I for "mKfiDII DO aaempt 10 equaiUII ~ 10 fuDda 111110111 all dulncu. "l 

,., S«T~ofOnl ~ iDEArrNOOd /(Ju.ly s. 1919)(JI..,._ofltidlud E. Gny 10~ 
from JIIIOCC S~). 
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narrowed ba.~1·; for the Edgewood I opinion was of far less significance than suggested by Justice 

Cornyn. This is because the court "recognized the implicit link that the Texas Constitution 

establishes between efficiency and equality." !d. at 397. In no way did a majority of this court 

then or since then either approve or disapprove Judge Harley Clark's conclusions of law 

concerning equal protection and equal rights deprivation. Nor is that question presented in the 

instant appeal. Justice Cornyn's odd footnote,_ S.W.2d at_ n.8, indicating that that the 

trial court's adherance to this court's decision in Edgewood I decides the equal protection 

challenge to every funding issue from education to abortion only provides an indication of his 

own prejudgment of those matters. The only "fundamental right" central to today's debate is his 

fundamental right to ignore our unanimous writing on equal educational opportunity. He has 

fundamentally exercised this right with enthusiasm. 

"It's money that matters in the USA" -- so the popular verse goes." But Justice Cornyn 

says not to worry so much about money in education, because some educational experts have 

concluded that it does not have a substantial impact. Justice Cornyn makes highly selective use 

of the comment from Abbott v. Burke, 575 A.2d 359, 404 (N.J. 1990), that "beyond doubt .. 

. money alone has not worked." _ S.W.2d at_. Nonetheless, that court ordered new 

legislation "to assure that poorer urban districts' educational funding is substantially equal to that 

of property-rich districts." 575 A.2d at 408. Despite development of an extensive record 

debating whether money constituted a critical factor in the quality of education, the New Jersey 

Supreme Court concluded: 

11 Randy Newman, It's Money 1haz Man~. on Land of Dreams (Reprise Records 1988). 
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Money can make a difference if effectively used, it can provide the 
students with an equal educational opponunity, a chance to 
succeed. They are entitled to that chance, constitutionally entitled. 
They have the right to the same educational opponunity that money 
buys for others. 

• ••• 

These children are . . . entitled to a fair chance in the form of a 
greater equality of funding. They have already waited too long for 
a remedy, one that will give them the same level of opponunity, 
the same chance, as their colleagues who are lucky enough to be 
born in a rich suburban district. 

* • • • 

We ... adhere to the conventional wisdom that money is 
one of the many factors that counts. 

/d. at 363, 405-06. 

Justice Comyn's true message to the poor districts is capsulized in a portion of the title 

of an article upon which he relies: "Don't Worry, Be Happy.""' He attacks as a "major. 

unwarranted leap of faith" with "no citation of authority,• _ S.W.2d at_, this coun's 

unanimous determination that 

The amount of money spent on a student's education has a 
real and meaningful impact on the educational opponunity offered 
that student. 

Edgewood I, m S.W.2d at 393. Unfortunately, he omits the all too real experience of 

thousands of students to which this court referred in suppon of its well-justified conclusion that: 

"' Mark G. Yudof, School FifUJIU% kform: Don't Worry, Be Happy, !0 Rev. Lili1. SBS (1991). Interestingly. 
a thorough review of this article reveal& tbe Ullbor doe& DOC share this elililt view buc rmber believes !hal Seaale 
Bill 3S I repraeaiS a realistic solulioa to school finance ineqwtie&. 
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High-wealth districts are able to provide for their students broadt~r 
t:ducational experiences including more extensive curricula, more 
up-to-date technological equipment, better libraries and library 
personnel, teacher aides, counseling services, lower student-teacher 
ratios, better facilities, parental involvement programs, and drop­
out prevention programs. They are also better able to attract and 
retain experienced teachers and administrators. 

The differences in the quality of educational programs 
offered are dramatic. For example, San Elizario I.S.D. offers no 
foreign language, no pre-kinderganen program, no chemistry, no 
physics, no calculus, and no college preparatory or honors 
program. 

/d . ., Even school district experience cited by the majority in support of its position" is at 

variance with the view of Justice Comyn. 

Although accompanied by an intimidating but misleading chart correlating spending on 

education with SAT scores, _ S.W.2d at_, the opinion engages in no analysis of its 

underlying data. Justice Comyn ignores reservations of even its source that "[t]here are reasons 

... for quibbling about these specific statistics for both achievement and spending," in no small 

part because of the debatable merit of measuring performance with SAT scores. Eric A. 

Hanushek, When School Finance "Reform" May Not Be Good Policy, 28 Harv. J. on Legis. 423. 

428 (1991). Even Hanushek recognizes that when properly used, money can affect performance. 

See id. at 425, 442. Overlooked by Justice Comyn, moreover, is the opening statement of the 

next article in the same publication that "it is simply indefensible to use the results of quantitative 

., Accord Abbon v. Burke, 575 A.2d at 395-97 (discussing disparities between rich and poor districts tn the 
availability of equipment, such as computers and science laboratories, as well as differences in the extent of cum.:ul• 
offerings). 

11 See_ S.W.2d at_ n. 24 (testimony correlating increase in tax base with educational results). 
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studies of t!Je relationship between school resources and student achievement a.> a basis for 

concluding that additional funds cannot help public school districts, • Richard J. Murnane, 

Inrerpreting tilL Evidence on "Does Money MOlter?", 28 Harv.J. on Legis. 4S7, 4S7 (1991), and 

its conclusion that "increased funding can improve the quality of public education. • /d. at 488. 

Considering this same argument "concerning the effect of spending variations on 

educational achievement, • Justice Thurgood Manhall two decades ago provided the best answer: 

We sit . . . not to resolve disputes over educational theory but to 
enforce our Constitution. It is an inescapable fact that if one 
district has more funds available per pupil than another district, the 
former will have greater choice in educational planning than will 
the latter. . . . [We must look] to what the State provides its 
children, not to what the children are able to do with what they 
receive. That a child forced to attend an underfunded school with 
poorer physical facilities, less experienced teachers, larger classes, 
and a narrower range of courses than a school "rith substantially 
more funds - and thus with greater choice in educational planning 
-- may nevertheless excel is to the credit of the child, not the Statr. 
Indeed, who can ever measure for such a child the opportuniti6 
lost and the talents wasted for want of a broader, more enriched 
education? 

• • • 
Likewise, it is difficult to believe that if the children of Texas had 
a free choice, they would choose to be educated in districts with 
fewer resources, and hence with more antiquated plants, less 
experienced teachers and a less diversified curriculum. In fact, if 
financing variations are so insignificant to educational quality, it is 
difficult to understand why a number of our country's wealthiest 
school districts, which have no legal obligation to argue in support 
of the constitutionality of the Texas legislation, have nevertheless 
zealously pursued its cause before this Court. 
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Rodriguez, 411 U.S. at 83-85 (Marshall, J., dissenting) (citation and footnott: »mitted). 12 

Money is not the be all and end all in education . ., But without equal access to funds, 

as mandated in Edgewood I and unanimously reaffinned in Edgewood 1/, equal educational 

opportunity will never be achieved. 

Next Justice Cornyn asserts more candidly the concern additionally underlying so much 

of the majority's writing -- the bogeyman of "local control. • We rejected that same claim in 

Edgewood/: 

Some have argued that refonn in school finance will 
eliminate local control, but this argument has no merit. An 
efficient system does not preclude the ability of communities to 
exercise local control over the education of their children. It 
requires only that the funds available for education be distributed 
equitably and evenly. An efficient system will actually allow for 
more local control, not less. It will provide property-poor districts 
with economic alternatives that are not now available to them. 
Only if alternatives are indeed available can a community exercise 
the control of making choices. 

777 S.W.2d at 398. Repackaging the same worn argument""' has not improved its validity. 

s: Justice Marshall went on to say that in light of the existing disparities proven by Demetrio Rodriquez and 
others, • the burden of proving that these disparities do not in fact affect the quality of children's education must fall 
upon [the wealthier school districts who oppo6CI correcting the disparities). • /d. at 86 . 

., We recognized this truism in Edgewood II: 

Nor do we suggest that an efficient funding system will, by itself, solve all of 
the many challenges facing public education in Texas today. 

804 S.W.2d at 498. 

"Indeed, this argument was long ago rejected as "a myth for many of the local school districts in Texas.· 
Rodriquez, 411 U.S. at 129 (Marshall, J., dissenting). Justice Marshall recognized that "striking down interdistnct 
disparities in taxable local wealth, ... is III06t likely to make true local control over educational decisionmalung 
a reality for all Texas school districts. • /d. at 130 (emphasis in original). He observed that unconstltutwoa.J 
inequities could be elimiDated while "leav[ing] in local hands the entire gamut of local educational policymaking ·-
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Inequities in i.hc current school finance system continue to deny too many school districts an 

opponunity to exercise meaningful local control. As one commentator has astutely noted: 

If [a local school board] has very little money, it has almost no 
control; or rather it has only negative control. Its freedom is to 
choose which of the children's needs should be denied. 

Jonathan Kozol, Savag~ lnLqUilliri~s at 213. Rather than deny local authority, the effect of 

Edgn«KJd I is for "each district to have the same flexibility, the same local control.""' 

Though money allegedly does not matter so much, Justice Comyn's principle objective 

is to ensure the right of wealthy school districts to unlimited spending in the form of "local 

enrichment. • Again Edgn«KJd I recognized that a commitment to equal educational opponunity 

does not 

mean that local commurunes would be precluded from 
supplementing an efficient system established by the legislature: 
however any local enrichment must derive solely from local ra:r 
~.ffort. 

7TI S.W.2d at 398 (emphasis added). 

While the majority tried desperately to weaken this commitment in Edgewood 11-, even 

an attorney representing many of tbe districts challenging Senate Bill 351 conceded that unlimited 

local enrichment would produce the same type of disparities among districts that were rejected 

re.chen, aamcalum. IChool Alea, tbe wbole proce11 of allocali!IJ r.ource~ 11110111 alaen.bve educalloaal 
objectivea. • IlL Ill 131 a.91. 

"' S. TJ'aii8Cflptioa of Or.! ArJua-!m Edg~ I (JulyS, 1919) (a.poa.. of AI~). 
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in Edgewood I."' Districts with ample wealth and unlimited enrichment capability have no 

incentive to encourage the State to fully fund a realistically adequate level of educational 

services . ., That is why we insisted that enrichment "derive solely from local tax effort, • 

Edgewood/, 777 S.W.2d at 398, not from the happenstance of a superior tax base. 

Finally, Justice Comyn tells us that the poor district plaintiffs in this case brought the 

wrong lawsuit. They should have complained about "outputs" not "inputs." Since he is not 

satisfied with the litigation presented for decision today, Justice Comyn in an amazing display 

of judicial activism decides the case he thinks should have been presented. This is the natural 

progression of writing the type of improper advisory opinion upon which Justice Comyn and his 

majority colleagues insisted in Edgewood 11-. See 804 S.W.2d at 503 (Doggett, J. concurring) 

(regarding the danger of this court deciding a case without a pending appeal "solely on its own 

initiative"). 

It may eventually be necessary to consider "outputs" in evaluating the "efficiency" of the 

"' See T111DSCription of Oral Argument (Nov. !9, 1991) (Responses by R. James George to questions from 
Justice Gomalez): 

1:7 

There is a constitutioaal prohibition against UDCODtrolled local supplementation 
. . . . [L}oc:al supplement [cannot be allowed] to distort the equity that this 
coun requiRd in Edgt!WOOd. It cannot provide a system that allows this 
voluntary supplement to distort the equity that was the fundammtal problem 
addressed in Edgt!WOOti I. 

"To a real degree, what is considered 'adequate' or 'necessary' or 'sufficient' for the poor in 
Teus is determined by the rich or relatively rich; it is decided in IICCOrd with their opinion of 
what childrea of the poor are fitted to become, and what their social role should be. This role has 
always been equated with their usefulness to us; and this consideration seems to be at stake in 
almost all reflections on the matter of the 'minimal' fOUDdation offered to schoolchildrea, which. 
in a sense, is only a metaphor for 'minimal' existence.· 

Savage Jnequalirit!S at 216, (quoting Professor O.Z. White of Trinity University). 
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school finance system, but Jet us at least wait until the issue has been presented to a trial coun. 

To preclude Justice Comyn's writing from unduly prejudicing the public debate on the matter, 

I must note my personal concern that judicial involvement in measuring the "outputs" of the 

educational system is even more likely to produce prolonged judicial intrusion than the task on 

which we have already embarked. How strange that we should broaden the scope of this action 

beyond that asserted by the parties before we get resolved properly the issues they have raised. 

If the true objective is to avoid "having yet another generation of school children [being] 

denied the benefits of their constitutional rights, • _ S.W.2d at_, the solution will be found 

in Jess judicial doubletalk and more consistent application of the Constitution. While proclaiming 

concern for education with pleasant platitudes, this concurrence only serves as an obstacle to 

refonn. 

VU. Any Glimmer of Hope? 

-Those on this coun who have regularly supported altering the public's right to vote in the 

selection of judges have now rediscovered the sacred right of elections and proclaim, as if anyone 

argued otherwise, the axiom "that the votes cast by all persons, regardless of their circumstances. 

count equally. • _ S.W.2d at_. But all of this discussion, it turns out, is only a diversion. 

0 ~itiUitll!f~ ~ ~ • • • The voters, of course, have already had an 

opportunity to vote once on section 3-b of anicle VII, and again regarding the tax authorization 

for their individual districts, but if an additional third vote would make the CEDs constitutional. 

the Legislature could promptly call for 188 local elections. Yes, this would require a spec1.a.. 
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:;ession and the waste of millions of tax dollars, but would even that step remove the majority's 

latest roadblock to reform? Apparently not; apparently the majority's new found interest in 

participatory democracy is an excuse, not a reason. 

If the lack of a vote were the only obstacle, the election procedure could be structured 

to avoid the veto by the privileged of which the majority is so desirous. • Since the Legislature 

has the unquestioned authority to require complete consolidation of school districts, there is no 

reason that it could not provide for contingent consolidation. Theoretically, to acromplish 

complete control over the expenditure of locally-generated tax dollars, citizens in some areas 

might prefer complete consolidation. The Legislature could acrord a choice: for any of the 188 

CEOs whose voters have not approved tax base consolidation by a given date, complete 

consolidation of all school districts within the CEO would be automatically acromplished. Such 

contingency legislation would differ little from previous enactments that were contingent upon 

the outcome of a vote on a constitutional amendment. See, e.g., Tex. Rev. Civ. Stat. Ann. an. 

6252-9d.l (Vernon 1992)(conceming Texas Ethics Commission). This would assure that by the 

next academic year the school districts in every CEO in the State would be merged either in 

whole or in part for tax base purposes. 

The majority rejects this approach because it presents voters with only two choices --

complete and partial consolidation. If these two choices sound familiar, they are: they represent 

• Certainly it is within the proper purview of a dissent to define the scope of a majority opinion, as I do bere. 
Rather thaD attempting to explain the cootnldiction central to its faulty lll&lysis, the majority prefers to discount tlus 
discussion as "speculatioo. • _ S.W.24 at_ n. 43. 
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the only cho•~s approved by the majority in Edgntt!OOd 11-.• Most revealing is the majority's 

conclusion that "voter approval alone would not avoid the obstacle presented by [the stateWide 

property tax bar of] article VITI. section 1~. • _ S.W.2d at_ n. 43. Even if local CEO 

elections were conducted, the statewide property tax prohibition would still preclude utilization 

of CEDs. Similarly, this constitutional bar would even prevent use of tax base consolidation 

under former Chapter 18 of the Education Code, referenced in the newly sicnificant footnote 14 

of Edgntt!OOd II to which the majority now so proudly points. The majority's writing is 

indicative of a Houdini-like attempt to escape the confines of its improper writing in Edgrwood 

//-: 

Tax base consolidation and its possible problems were discussed 
simply as one alternative the Legislature might consider. We said 
or.ly that it is possible to consolidate school district tax ~ 
without violating the Constitution. In that very limited context, ~ 
ob~'iousty coTU~mplor~d tax lUIIhorizalion ~lections and said so. 
Bur~~~ not aslced l!y mry pany to deciiJe, and~ did not ho/4 
thm vor~r approval ~irher would or would nor be ~quired. . . . 

_ S.W.2d at_ n. 37 (emphasis added).• In truth the majority bas no interest in more 

elections; it has lost its once zealous interest in tax base consolidation; it now prefers "choosing 

another path altogether. • ld. at_. 

"' 5« supra lUI followula DOC& 16. 

• AddibOIIally, dUI ~volu&ed ~ ISm Nhmpion lUI dUI COUit'l opiaioa ill £11,_,-J II- wu 
!!!lvuory, ADCC &be -Jonry 'obvJOUI.Iy ~lelllplaled' m 1uue whicll !bey_.. "DOC liked by •Y puty to decide. • 

S.W.2d a&_ 
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VIII. Conclusion 

Today's opinion concedes that Senate Bill 351 represents progress in securing a school 

finance system that would assure Texas students equal educational opportunity. This legislation 

works to diminish inequities, the majority must admit; it has wreduced the geographical disparities 

in the availability of revenue for education. w _ S. W .2d at _. 

Nevertheless, Senate Bill 351 is condemned for utilizing the very method of taxation 

which the majority contemplated in Edgewood II-. With this alternative eliminated, counsel for 

the Appellant school districts have recognized that the only broad-based revenue source remaining 

under the present Conaitution is an income tax.•• A further indication of the majority's 

determination to nudge the Legislature toward an income tax is the rather clear indication that . 
any attempt to revise property tax financing must be charted through a judicial minefield, with 

no map provided.Ol Fully aware that its action today leaves only the option of an income tax 

as a major funding source, the majority then washes its hands of any personal responsibility for 

this result, effectively telling the Legislature: choose any method you desire excepting that which 

we last urged upon you. The majority is absolutely correct that wan income tax is not the only 

remedy,w _ S.W.2d at_; rather it is the only remedy the majority has left available to the 

Legislature. 

Finally the majority seeks one more bit of protective covering -- it discovers "eliminating 

91 See T~ript of Oral ArgwD~mt (November 19, 1991) (Respoose by R. James George to questions from 
Justices Doggett and Mauzy and Respoose of Earl Luna to questions from Justice GanuJJage). 

<l See supra text following note 37. 
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gross wastes w the bureaucratic administration of the [educational] system" as an alternative 

source of revenues for achieving efficiency. /d. at_. Throughout Edg~ I, Edg~ II, 

and Edg~ 11-, no record has been made in suppon of this claim. But that does not constrain 

the majority. It is good camouflage and bad law, as is the balance of the majority's writing. 

What will happen after today is a prolonged battle timed to coincide with an election year. 

Moreover, as I concluded in Edgewood 11-, "today's opinion ensures that this litigation which 

[seemed to] be finally nearing an end will go on indefinitely" because no one "can act with any 

assurance concerning what this coun will do in the future. • 804 S.W.2d at 506 (Doggett, J., 

concurring). Having entrapped the Legislature, they funher invite Texas to be ensnared by the 

federal judiciary." 

The majority's remarkable willingness to abandon precedent so recently announced 

demonstrates not only disregard for the law and indifference to the taxpayer, but also 

abandonment of the children of this state. Our school children have long suffered from the 

failure of the school finance system. Today they suffer anew from the failure of the justice 

system to deliver on the promise of the Texas Constitution. The majority offers our children 

only delay, and they have already had plenty of that. A child who began the first grade when 

this cause was originally filed in state coun is already in high school and will probably have 

graduated before any new finance plan becomes effective. 

Frankly it takes the greatest audacity to cite delays in Edg~ I in 1989 --delays which 

" This ~t of intrusioa by the federal judiciary ecboe& that IIIOil -dy worked in Trrr= v. 

Raminz. _ S.W.2d _(Tex. 1991, orig. proceaiing). ~t! supra DOle 2. 
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represented pa:t of the price paid for unanimity at this court -- as an excuse for having still more 

delay in 1992 in Edgewood lll. In 1989, implementation of this court's ruling required 

cooperation from Governor William Clements. He had repeatedly voiced a dual response to the 

Edgewood litigation: castigate the messenger -- any judge involved -- and change the 

Constitution to lower the standard for the school system. Like other torchbearers of inequality, 

he urged a simple solution -- what Texas needs is not greater equality of educational opportunity, 

but a weaker Constitution. To cope with this ardent opponent of reform, the court extended the 

period for a solution. 

With more enlightened leadership thankfully in place at the time of Edgewood II and with 

a determination to avoid another disrupted school year, we limited the time for action to about 

two months. Moreover, we criticized the delay that the trial court had already permitted and 

declared that it had "clearly abused its discretion in refusing to enforce the mandate of this Court 

issued in Edgewood I." Edgewood II, 804 S.W.2d at 498. 

Today the majority offers more unjustified delay as an alternative to a solution. After 

purposefully delaying release of this very opinion, the majority's suggestion that the Legislature 

move forward "without unnecessary delay," _ S.W.2d at_, rings hollow. The majority's 

vague pronouncements sound more like the Oracle at Delphi than a provider of justice. Its 

attempt to shift responsibility to the Governor to act more promptly is nothing but a diversion. 

The delay that will now ensue is attributable not only to the lengthy time frame provided for a 

legislative response, but in the unresolvable ambiguities created by today's opinion. If there was 

ever a case to prove the old maxim "justice delayed is justice denied," this is it. 
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It was !or the benefit of our children that the Constitution commanded that education be 

efficient. It was for their benefit that Demetrio Rodriguez sought relief. It was for their benefit 

that we decided Edg~wood I and II. But now. for the benefit of the privileged, the court turns 

a deaf ear both to the commanding voice of the law and to the whispered pleas of the children. 

Justice Mauzy joins in this dissent. 

Opinion Delivered: January 30, 1992 

Uoyd Doggett 
Justice 
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