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NO. 362,516

EDGEWOOD INDEPENDENT
SCHOOL DISTRICT, ET AL.,

IN THE DISTRICT COURT OF

Plaintiffs, and

ALVARADO INDEPENDENT
SCHOOL DISTRICT, ET AL.,

Plaintiff-Intervenors,
v.
WILLIAM N. KIRBY, ET AL., TRAVIS COUNTY, T E X A S
Defendants,

ANDREWS I.S.D., ET AL.,

Defendant-Intervenors,
and

ARLINGTON I.S.D., ET AL.,

) W) ) ) W) ) () W) () D) ) W) ) () ) O ) o Oy ) Oy Wy Wy

Defendant-Intervenors. 250TH JUDICIAL DISTRICT

JUDGMENT AND OPINION

A general diffusion of knowledge being
essential to the preservation of the
liberties and rights of the people, it shall
be the duty of the Legislature of the State
to establish and make suitable provision for
the support and maintenance of an efficient
system of public free schools.

Article VII, Section 1
Constitution of Texas
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FINAL JUDGMENT

On the 9th day of July, 1990, came on to be heard Plain-
tiffs' Motion for Modification of Judgment; Plaintiffs' Motion
for Temporary Injunction; Plaintiffs' Amended Request for
Enforcement of Judgment; and Plaintiff-Intervenors' Amended
Petition for Supplemental Relief. All parties appeared through
counsel.

After hearing the evidence and argquments, the court ORDERS
as follows:

1) Plaintiffs' Motion for Modification.rof- Judgment is
DENIED WITHCUT PREJUDICE;

2) Plaintiffs' Motion for Temporary Injunction is DENIED;

I,
O



3) Plaintiffs' Amended Request for Enforcement of Judgment
is DENIED IN PART and GRANTED IN PART as detailed below;

4) Plaintiff-Intervenors' Amended Petition for Supple-
mental Relief is DENIED IN PART and GRANTED IN PART as detailed

below.

Declaratory Judgment

Pursuant to the .Uniform Declaratory Judgments Act, Tex.
Civ. Prac. & Rem. Code, § 37.004, the court DECLARES that
Article I of Senate Bill 1, an act relating to public educaticn,
passed by the Legislature on June 5, 1990, and signed into law
by the Governor on June 7, 1990, effective September 1, 1990,
does not "establish and make suitable provision for the support
and maintenance of an efficient system of free public schools,"
as required by Article VII, Section 1, of the Constitution of
Texas, as interpreted by the Supreme Court of Texas in Edgewood

I.S.D. v. Kirby, 777 S.W.2d 391 (Tex. 1989). The Texas School

Financing System remains unconstitutional because it continues
to deny school "districts . . . substantially equal access to

similar revenues per pupil at similar levels of tax effort."

Injunctive Relief

All previous injunctions are VACATED. All present requests
for injunctive relief are DENIED WITHOUT PREJUDICE. Pursuant to
the Uniform Declaratory Judgments Act, Tex. Civ. Prac. & Remn.
Code, § 37.011, and the court's authority ¢to enforce its
judgment, however, the court retains Jjurisdiction to grant

further relief if necessary.



If the 72d Legislature does not ‘"establish and make
suitable provision for the support and maintenance of an
efficient system of free public schools" by September 1, 1991,
then upon appropriate motion and proof the court will consider
enjoining the expenditure of all state and local funds or
ordering defendants to disburse available funds in the most
efficient manner until such time as the Legislature does
establish an efficient .system.

The court will not entertain requests for further relief
unless and until it becomes apparent that the 724 Legislature
will not act timely. By timely, the court means that the Legis-
lature must enact a plan with an effective date of September 1,
1991, The plan may provide for staged implementation after
September 1, 1991, if the time over which implementation is to
be accomplished is reasonable, and if the plan is sufficiently
detailed so that its 1likely efficiency can be assessed on

September 1, 1991.

Prospective Application

The court intends that this judgment be construed and
applied to permit an orderly transition from an unconstitu-
tional, inefficlent system of public schocol finance to a consti-
tutional, efficient system of public school finance. To ensure
an orderly transition, districts must continue to operate. For
districts to continue to operate, the state must be able to
ralse and distribute funds, and the districts must be able to

levy taxes and enter into contracts. Regardless of the court's
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declaration of the unconstitutionality of the Texas School
Financing System, nothing in the «court's judgment shall be
construed as prohibiting the state or districts from taking any
action authorized by statute or excusing them from taking any
action required by statute.

This judgment shall have prospective application only and
shall in no way affect (i) the wvalidity, incontestability, obli-
gation to pay, source of payment, or enforceability of any
outstanding bond, note, or other security 1issued, or any
contractual obligation, debt, or special obligation (irrespec-
tive of its source of payment) incurred by a school district for
public school purposes, nor (ii) the validity or enforceability
of any tax levied, or other source of payment provided, or any
covenant to levy such tax or provide for such source of payment,
for any such bond, note, security, contractual obligation, debt,
or special obligation, nor (iii) the wvalidity, incontestability,
obligation of payment, source of payment, or enforceability of
any bond, note, or other security (irrespective of its source of
payment) to be issued and delivered, or any contractual obliga-
tion, debt, or special obligation (irrespective of its source of
payment) incurred by school districts for authorized purposes
before September 1, 1991, nor (iv) the wvalidity or enforce-
ability of any tax levied, or other source of payment provided
for any such bond, note, or other security (irrespective of its
source of payment) issued and delivered, or any covenant to levy
such tax or provide for such source of payment, or any contrac-

tual obligation, debt, or special obligation (irrespective of
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its source of payment) incurred before September 1, 1991, nor
(v) the validity or enforceability of any maintenance tax levied
before (for any and all purposes other than as specified in
clause (iv) above), nor (vi) any election held before September
1, 1991, pertaining to the election of trustees, the authori-
zation of bonds or taxes (either for maintenance or debt
purposes), nor (vii) the di§tribution to school districts of
state and federal funds before September 1, 1991, in accordance
with current procedures and law as may be modified by the Legis-
lature in accordance with law before September 1, 1991, nor
(viii) “the budgetary processes and related requirements of
school districts now authorized and required by law during the
period before September 1, 1991, nor (ix) the assessment and
collection after September 1, 1991, of any taxes or other
revenues levied or imposed for or pledged to the payment of any
bonds, notes, or other contractual obligation, debt, or special
obligation issued or incurred before September 1, 1991, nor (x)
the validity or enforceability, either before or after September
1, 1991, of any guarantee under Subchapter E, Chapter 20, Texas
Education Code, of bonds of any school district that are issued
and guaranteed before September 1, 1391.

Should the 72d Legislature fail to establish an efficient
system by September 1, 1991, and should the <court, upen
appropriate motion and proof, enjoin the expenditure of state or
local funds or order defendants to disburse available funds in a
manner different than authorized by statute, the court shall do

so with due regard for the obligations of contracts.
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Attorneys Fees, Court Costs, and Interest

IT IS ORDERED that plaintiffs have and recover from the
state their attorneys fees in the sum of One Hundred One
Thousand One HBundred Ninety-Six Dollars and Eighty-Seven Cents
($101,196.87), for services through Jjudgment, and the further
sum of Fifty Thousand Dollars ($50,000), for additional services
in the event of an appeal of this judgment.

IT IS ORDERED that plaintiff-intervenors have and recover
from the state their attorneys fees in the sum of Ninety Four
Thousand Four Hundred Forty-Six Dollars and Thirty-qur Cents
($94,446.34), for services through judgment, and the further sum
of Fifty Thousand Dollars ($50,000), for additional services in
the event of an appeal of this judgment.

IT 1S ORDERED that plaintiffs and plaintiff-intervenors
have and recover from the state all costs of court.

IT IS ORDERED that the awards of attorneys fees for
services through judgment and court costs shall earn interest at
the rate established by 1law from the date of this court's
judgment until paid, and that the awards of attorneys fees for
services on appeal shall earn interest at the rate established
by law from the date of the appellate judgment until paid.

All writs and processes for the collection of this judgment

shall issue as necessary.



Finality
All relief not expressly granted is DENIED.

SIGNED this 29T 4ay of september, 1990.

F. Scott McCown
Judge Presiding
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OPINION

The following opinion constitutes the findings of fact and
conclusions of law in support of the court's judgment. Texas
Rule of Civil Procedure 296 has been amended to delete the
requirement that findings of fact be stated "separately" from
conclusions of 1law. Both may now be incorporated into an

opinion. Villa Nova Resort, Inc. v. State, 711 S.W.2d 120, 124

(Tex. App. -- Corpus Christi 1986, no writ). The court has
chosen this format to explain its judgment so that it may be
readily understood. References to plaintiffs--include- plaintiff-

intervenors unless otherwise indicated.



I. Jurisdiction
The court has jurisdiction to grant further relief pursuant
to the Uniform Declaratory Judgments Act, Tex. Civ. Prac. & Rem.

Code, § 37.011. Valley 0il Co. v. City of Garland, 499 S.w.2d

333 (Tex. Civ. App. =-- Dallas 1973, no writ). The court also
has jurisdiction to vacate or modify its previous injunction
based upon changed conditions, subject to review on appeal.

City of Tyler v. St. Louis Southwestern Ry. Co., 405 S.W.2d 330,

332 (Tex. 1966); Carfeton v. Dierks, 203 S.W.2d 552, 557 (Tex.

Civ. App. -- Austin 1947, writ ref'd n.r.e.).

II. The Question Presented

In 1987, this court held that the Texas School Financing
System was unconstitutional because it was not an efficient
system as required by article VII, section 1, of the Texas
Constitutien. In 1989, the Supreme Court affirmed this court's

judgment. Edgewood I.S$.D. v. Kirby, 777 s.w.2d 391 (Tex.

1989). In response to the court's judgment, as affirmed by the
Supreme Court, the 71lst Legislature passed Senate Bill 1, on
June 5, 1990, and it was signed into law by the Governor on June
7, 1990, to be effective September 1, 1990.

The question presented by the motions before the court is
whether the Texas School Financing System as modified by Senate
Bill 1 is efficient. The test for determining whether the
financing system is efficient 1s whether it gives each school

district "substantially equal access to similar revenues per



pupil at similar levels of tax effort." Edgewood, 777 S.wW.2d at
397.

In applying this test, the court presumed the financing
system as modified by Senate Bill 1 to be constitutional until
plaintiffs established otherwise. In other words, the court
placed a heavy burden of persuasion on plaintiffs. In addition,
the court attempted at each juncture to construe Senate Bill 1
so as to make the financing system constitutional. In the end,
however, the court reluctantly came to the conclusion that the

system remains unconstitutional.

ITII. Historical Background

In 1949 in the Gilmer-Aikin Bills, the Legislature adopted
a foundation school program to fund public education. In

theory, the state provided a "foundation" or minimally adequate

program upon which 1local districts could build. The state,
however, did not fully fund the foundation, Instead, a share of
the cost was assigned to the 1local district. This share was

called the local fund assignment, or LFA. The state paid the
difference between the local share and the full cost. Districts
raised their local share by a district property tax. Districts
could also "enrich" or supplement the foundation program by
assessing a property tax greater than that required to raise
their LFA.

Between districts, however, there was a great disparity in
the value of local property. As a result, for each penny of tax

effort per $100 of property value, districts raised greatly
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different amounts of revenue. The disparity in property wealth
made it more difficult for some districts to raise their LFA
than others. Likewise, it made it more difficult for some
districts to enrich their program. Indeed, some property-poor
districts could add little or nothing.

To address these inequities, Texas "equalized" the
distribution of state aid for the foundation school program. To
adjust for the variations in property wealth among districts,
state aid was distributed in unequal amounts so that the
combination of the state and local share would make each
district equal. The local share was therefore based upon the
amount of local property wealth a district had. The more local
wealth, the higher its local share.

Equalization in the foundation program, however, did not
address the vast differences in the ability of districts to
enrich the basic program. In response to this problem the state
developed a guaranteed yield program. A guaranteed yield means
that for every penny of tax effort per $100 of value over and
above that required to raise the LFA, the state guarantees an
equal yield per district up to a specified amount.

Beyond the guaranteed yield, however, the state did nothing
to offset unequal tax bases. Property-rich districts could
therefore still raise significantly greater revenue per pupil
than property-poor districts.

The system can be thought of as three tiers: Tier 1, the
Foundation School Program; Tier 2, the Guaranteed Yield Program;

and Tier 3, Unequal Enrichment from Local Property Taxes. The
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system is illustrated by the schematic attached to the end of
this opinion.

Unequal enrichment from tier 3 was the objectionable
feature of the system. Not because the court sought equality as
a goal in and of itself, but because while some districts
enjoyed great wealth, others had significant unmet educational
needs. The Foundation School Program did not '"cover even the
cost of meeting the state-mandated minimum requirements."
Edgewood, 777 S.W.2d at 392. As a result, "almost all school
districts spen(t] additional local funds." Edgewood, 777 S.W.2d
at 392. Even after the «creation of the Guaranteed Yield
Program, districts found it necessary to spend funds generated
by taxes beyond the state guaranteed yield, in other words, tier
3 dollars.

Because districts found it necessary to spend tier 3
dollars, if they were available, the problem of unequal tax
bases was acute. With 1056 districts with vast disparities in
wealth, there were tremendous disparities in tax Dbases.
Edgewood, 777 S.W.2d at 392. These disparities in tax bases
translated into disparities in per pupil expenditures.
Edgewood, 777 S.W.2d at 392. These disparities resulted even
though the property-poor districts exerted greater tax effort
than the property-rich districts. Edgewood, 777 S.W.2d at 393.

Because the amount of money spent on a child's education
has "real and meaningful" impact on his opportunity to learn,
where a child 1lived largely determined the quality of the

education opportunities available to him. Edgewood, 777 S.W.2d
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at 393. The Supreme Court affirmed this court's judgment that
such a system was inefficient. The Supreme Court held that an
efficient system gives each school district "substantially equal
access to similar revenues per pupil at similar levels of tax

effort." Edgewood, 777 S.W.2d at 397.

IV. Senate Bill 1

A. Qverview

The question is whether Senate Bill 1 satisfies this test
of equity. Before considering this question, however, the court
must address whether this attack on Senate Bill 1 comes too
soon. The state arques that Senate Bill 1 should be given a
chance to work. The state further argues that it is too soon to
predict how much equity will be achieved by Senate Bill 1
because of variables that have as yet to happen, for example,
the adoption of local tax rates, the results of accountable cost
studies, the appropriations of future legislatures. Thus, the
state argues, it is not time to assess Senate Bill 1.

A plea for time to show a plan will work is always decided
by looking at the particular plan. A particular plan might
appear to have merit, but need time to prove itself. Or a
particular plan might be so vague as to be no plan at all, in
which case time 1is not needed, a plan 1is needed. Or a
particular plan might be readily identifiable as one that will

probably fail. Senate Bill 1 falls into these latter two



categories. Parts of Senate Bill 1 are so vagque as to be no
plan at all. Parts of Senate Bill 1 are destined to fail.

The court finds no purpose in waiting to assess Senate Bill
1. From what is known today, even assuming the best, the courts
confidently finds that Senate Bill 1 will not provide equity.
Waiting one to five years for the obvious to prove true only

postpones desperately needed reform.

B. Flaws

With wvarious refinements that will be discussed, Senate
Bill 1 1looks 1like the three-tier system illustrated in the
attached schematic. Senate Bill 1 does nothing to eliminate the
disparities in local wealth. These disparities remain as great
as when the «court first considered this problem in 1987.
Instead, Senate Bill 1 is yet another attempt to ameliorate the
disparities in local wealth through an equalization plan with a
little more money in the tradition of House Bill 72 in 1984 and
Senate Bill 1019 in 19889. Senate Bill 1 1is not the dramatic
structural reform that the Supreme Court foresaw would be
required. Edgewood, 777 S.W.2d at 397.

The following sections address the flaws in Senate Bill 1
in detail. In discussing Senate Bill 1, reference will be made
to the appropriate section of the Education Code as amended by

Senate Bill 1.



1. Exclusion of Districts

In bold terms, § 16.00l1(a) adopts adeguacy and equity in

funding as the policy of this state. Subdivision (b) adopts
fiscal neutrality as the test of equity. This subdivision sets
out the test of Edgewood: "substantially equal access to

similar revenue per student at similar tax effort.”
The fine print begins with subdivision (c¢)(1l), which

provides (emphasis added):

(c) The program of state financial support
designed and implemented to achieve these
policies shall include adherence to the following
principles:

(1) the yield of state and 1local
educational program revenue per pupil per
cent of effective tax effort shall not be
statistically significantly related to local
taxable wealth per student for at least those
districts in which 95 percent of students
attend school;

What 1is not obvious about subdivision (c)(l) is which districts
have 95% of the students. The districts can be arrayed in many
ways, for example, largest to smallest or smallest to largest or
alphabetically. The plan of Senate Bill 1 is to array the
districts from richest to poorest and exclude from the test the
number of districts from the very richest down that have 5% of
the students. Thus, Senate Bill 1 begins by excluding 174,182
children in districts with total taxable property wealth of
about $90 billion, or 15% of the state's total taxable property
wealth. The court will return to this concept of exclusion

later in the opinion.



2. The Test of Statistical Significance

The fine print gets even finer. To ensure that each
district in the array of districts from richest to poorest in
which 95% of the students attend school has substantially equal
access to similar revenue per student at similar tax effort,
Senate Bill 1 appears to adopt a test of statistical
significance. The court says "appears" because in fact Senate
Bill 1 does not adopt any test at all. Return to subdivision
(c)(l) (emphasis added):

. + « the yield of state and local educational
program revenue per pupil per cent of effective
tax effort shall not be statistically
significantly related to local taxable wealth per

student for at least those districts in which 95
percent of the students attend school. . . .

In plain terms, the section says that the difference between
districts in state plus local revenue per pupil shall not be
"statistically significantly" related to local taxable wealth.

The state refers to this provision as the self-correcting
or self-adjusting feature of Senate Bill 1, As the state
describes Senate Bill 1, it works like central air
conditioning. When the house gets so hot as to reach the point
of statistical significance, the air conditioner automatically
goes on to cool the house down.

The term "“"statistically significant" does sound 1like it
means something precise, but in fact it does not. When a
statistician is asked to determine whether two factors such as

revenue and local taxable wealth are related, there are several
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different statistical tests he can employ to do so. Dr. Forbis
Jordan was called by the state to explain the Federal Wealth
Neutrality Test. Dr. Robert Berne, an expert statistician in
the area of public school finance, was called by the state to
explain more sophisticated statistical tests.

what was disturbing about Dr. Berne's testimony was his
candid admission that the term "statistically significant" has
no meaning. How largg is large? How small is small? These are
questions that the science of statistics does not answer. They
are also questions that Senate Bill 1 does not answer.

So what 1is meant by "statistically significant"? What
§ 16.001(c)(1l) means, as outlined in Senate Bill 1, 1is that
initially the Legislative Education Board and Legislative Budget
Board (what the state calls "senior policymakers"), with the
help of impartial experts, will do studies and make
recommendations. Ultimately the Legislature will 1look at the
numbers generated by wvarious statistical tests and decide
whether any relationship between revenue and wealth is in 1its
judgmen=: "significant." Presumably its determination of
"significance"” will be made after the members see the dollar
cost attached to their decision.

Instead of working 1like central air conditioning, Senate
Bill 1 works like a thermometer. The state will keep an eye on
the temperature. When the room gets too hot, the state will
act. How hot is too hot? Senate Bill 1 does not say.

"Significance" then is a policy question, not a statistical

question. Determining from biennium to biennium how much equity
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will be provided is what was done before Senate Bill 1. Such
budget-to-budget decisionmaking has not produced equity in the
past and will not produce equity in the future.

Before leaving the guestion of statistical significance,
one other point should be made. The standard in § 16.001(c) (1)

is that revenue and wealth ‘"shall not be statistically

significantly related.” Under this test, the Legislature has

given itself plenty of room to do nothing.

When looking fo} a relationship between two factors, for
example, revenue and wealth, the level of certainty that the two
factors are causally related 1is expressed in terms of the
probability that the relationship shown by a particular
statistical test is the result of chance. Probability ranges
from .0l to .99, meaning from a 1% possibility of chance to a
99% possibility of chance. As a matter of convention, social
scientists generally accept results of .05 as ‘"statistically
significant," meaning that results of a particular test are
statistically significant if there is only a 5% or less
possibility that the relationship seen is the result of chance.
Anything greater than .05 1is considered not statistically
significant.

By using the term “statistically significant," if the
Legislature meant to invoke conventional standards of social
science, § 16.001(c¢c)(l) ensures next to nothing. Anything
greater than a 5% possibility of chance, for example, only a 6%

possibility of chance (which is a 94% possibility of a causal

relationship between revenue and wealth) would pass the test of
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§ 16.001(c)(1) because it would "not be statistically

significantly related."”

3. Exclusion of Revenue

The fine print grows finer still, Subdivision (e)(1l) 1is

followed by (c)(2) (emphasis added):

(2) the level of state and local revenue for
which equalization is established shall include
funds necessary for the efficlent operation and
administration of appropriate educational
programs and the provision of financing for
adequate facilities and equipment.

If subdivision (c)(2) were a floor, meaning that equity will be
guaranteed at an adequate level, it would be a reassuring
promise. Subdivision (c)(2), however, operates not as a floor,
but as a ceiling, meaning that equity will be guaranteed only to
an adequate level. The difference is immense.

Section 16.001(c)(2) must be read in conjunction with
§ 16.008 and § 16.256(d). Under § 16.008(a), the Legislative
Education Board adopts rules for the calculation of "qualified
funding elements necessary to achieve the state funding policy
under Section 16.001.”" By 1its own terms, not all funds are

included, only "qualified" funds ‘'"necessary" to implement §

16.001(c)(2), which gquarantees ‘“"necessary," ‘"appropriate," and
"adequate" funding. Notice that § 16.008 is captioned
"EQUALIZED FUNDING ELEMENTS." Plainly Senate Bill 1 "equalizes"

only for "qualified" funds.
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Subdivision (b) sets forth what shall be included in these

qualified funds. The key limits are found in (b)(1l) and
(b)(4). Subdivision (b)(l) refers to tier 1 -- the foundation
or basic allotment. These funds are limited to a ‘"regular"
program that meets "basic criteria” for accreditation.
Subdivision (b)(2) refers to tier 2 -- the guaranteed yield for
equal enrichment. These funds are limited to the costs per

student of ‘"exemplary programs" as determined by accountable
costs studies outlined in § 16.201.

Section 16.201 plainly says that the "accountable costsbof
education studies are designed to support the development of the
equalized funding elements" under § 16.001 and § 16.008. In
developing these costs, § 16.201 automatically excludes
cocurricular and extracurricular programs. Then, under
§ 16.202(a), various state bureaucrats do studies to determine
the costs per student for districts they deem "exemplary." Then
the Legislative Education Board and the Legislative Budget Board
develop recommended amounts of money for each year of the next
biennium. Even here the Legislature takes no chances. Under
§ 16.202(b), these boards are told that they "shall" consider
those costs "necessary" and shall "exclude all other costs.”

Returning to § 16.008(c), after the Legislative Education
Board adopts 1its rules for the calculation of the qualified
funding elements, nothing happens except a report to the
Foundation School Fund Budget Committee, the Commissioner of
Education, and the Legislature. Then, under § 16.256(d), the

Foundation School Fund Budget Committee does exactly the same
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thing as was done by the Legislative Education Board, with a
report to the Commissioner of Education and the Legislature.
Then, under § 322.008(b) of the Government Code, which was also
amended by Senate Bill 1, the specific dollar numbers adopted by
the Foundation School Fund Budget Committee are put in the
general appropriations bill "for purposes of information." Duly
informed by this cumbersome process, the Legislature then
determines appropriations.

The state tout; this process as one subject to judicial
review. The state points out that the Legislative Education
Board is a "board" making "rules" subject to review under the
Administrative Procedures Act. The court hesitates to even take
the time to say that judicial review is pointless because 1) the
board only makes recommendations to the Legislature; and 2) by
the time the process of judicial review is concluded, years will
have passed. The critical point is that the board is authorized

and commanded by Senate Bill 1 to exclude certain revenue from

its calculations, thus -equalization 1is provided up to some
supposed level of ‘"adequacy" rather than wup to what the
property-rich districts actually spend.

The state grows self-righteous at any criticism of this
process. The state asks: Why should equalization be provided
for unnecessary costs? Why should the state provide astroturf,
swimming pools, and planetariums for all? Why 1is it not
sufficient to equalize to an adequate level? These questions
show that the state still does not understand the evil that the

court insists must be remedied.
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Consider the following story to illustrate the point. A
father has two sons -- John and Javier. He says to each that he
will divide his wealth between them equally so that he may spend
the same on each. For John he provides food, clothing, shelter,
a car, tennis lessons, and pocket money. For Javier he provides
food, clothing, and shelter. Javier says to his father, how is
this equal? His father answers: This is exactly equal. I have
done an accountable cost study and learned that a boy does not
need a car, tennis lessons, or pocket money to grow into a fine
man. So those costs do not count. I have provided for you and
John equally.

This simple story has even more force if the facts are
altered slightly. Imagine that the food, clothing, and shelter
provided Javier 1is inadequate, while John's is ample. Or
imagine that Javier has special needs John does not have, for
example, poor health or learning disabilities. Or imagine that
the accountable costs studies of the father are wrong, and that
certain special advantages do help boys grow into better men.
All of these variations on the story fit the evidence.

Thus, Edgewood continues to be a debate about adequacy and
equity. The Legislature continues to try and define adequate as
something less than the elected school boards charged with the
responsibility to educate our children say they need to do the
job. Of course, the Legislature does not give a thought to
prohibiting rich districts from spending money on what the
Legislature refers to as "astroturf." Instead it refuses to

fund what it calls "astroturf" for the poor districts.
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The truth is that "astroturf” does not account for much of
the difference between the rich and the poor. The state
introduced no evidence that the Foundation School Program even
yet provided an adequate minimum. The basic allotment set in
Senate Bill 1 for 1990-91 is $1910. The state's own research at
the time the basic allotment was set shows that it should have
been $2100. In a classroom of 22, this $190 difference |is
$4180. The state also introduced no evidence that all or even
most legitimate educa;ional needs could be met by the Foundation
School Program in combination with the Guaranteed Yield Program.

In short, what the rich districts spend creates educational
opportunities for their children that are denied the children of
the poor districts. Under Senate Bill 1, the rich districts are
left rich, the poor districts poor. The rich can still raise
revenue through local property taxes that the poor cannot. The
poor will receive state funds to equalize the difference, but
only up to a level of ©bureaucratically and legislatively
determined "adequacy," not to the level of the real difference

in educational opportunity.

4, Continuation of Unequal Enrichment in Tier 3

Even after full implementation at maximum funding levels,
Senate Bill 1 equalizes only up to $1.18 in the second tier.
Senate Bill 1 does nothing to equalize or restrict use of the
third tier. The third tier will continue to make available
enormous wealth for property-rich districts that will not be

matched by the state for property-poor districts. To see the
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advantages the property-rich districts have under Senate Bill 1,
one has only to look at tax rates above $1.18,

The richest district under the Senate Bill 1 umbrella (95th
percentile of wealth) for a penny of tax rate above $1.18 will
be able to raise and spend $31.00 per weighted student, while
the poorest district under the Senate Bill 1 umbrella for a
penny of tax rate above $1.18 will only be able to raise and
spend $1.00 per weightgd student.

The districts at the 90th to 95th percentile in wealth,
containing 150,000 students, will be able to raise and spend
$26.00 per weighted student per penny of tax rate above $1.18.
The poorest districts (bottom 5%), containing 150,000 students,
will only be able to raise and spend $3.00 per weighted student
per penny of tax rate above $1.18.

The districts at the 75th to 95th percentile in wealth,
containing 600,000 students, will be able to raise and spend
$22.00 per weighted student per penny of tax rate above $1.18,
compared to the poorest districts (bottom 20%), containing
600,000 students, which will be able to raise and spend only
$5.00 per weighted student per penny of tax rate above $1.18.

Under Senate Bill 1, at the state's maximum tax rate of

$1.50 for maintenance and operations, of the twelve school

districts in Bexar County, two -- Northeast I.S.D. and Alamo
Heights I.S.D. -- will be able to raise and spend $4300 per
weighted student for maintenance and operation. One district,

Northside I.S.D., will be able to raise and spend $4075 per

weighted student; two districts, Judson I.S.D. and East Central
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1.§.D., will be able to raise and spend $3850 per weighted
student; five districts, San Antonio I.S.D., South San Antonio
I.5.D., Somerset I.S.D., Southwest I.S.D., and Southside I.S.D.,
will only be able to raise and spend $3700 per weighted student;
and two districts, Harlandale I.S.D. and Edgewood I.S.D. will
only be able to raise and spend $3600 per weighted student.
These revenue disparities within the same county are based
solely upon the <continued disparities of taxable wealth
contained within the boundaries of the various school
districts. The same pattern of disparity in resources can be
found in all of the other major urban counties, as well as the
majority of the counties throughout the state.

To Jjustify these results, the state leans heavily on the
following language from the Supreme Court:

[The requirement of an efficient system does
not] mean that local communities would be
precluded from supplementing an efficient system
established by the legislature; however any local
enrichment must derive solely from local tax
effort.
Edgewood, 777 S.W.2d at 398. The state interprets this language
as authorizing unequal enrichment from tier 3 as long as tiers 1
and 2 are equitable and adequate.

The court rejects this gloss. The Supreme Court merely
restated what this court had already said in its Final Judgment
of June 1, 1987, at page 6:

Nothing in this Judgment is intended to 1limit
the ability of school districts to raise and
spend funds for education greater than that

raised or spent by some or all other school
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districts, so long as each district has

available, either through property wealth within

its boundaries or state appropriations, the same

ability to raise and spend equal amounts per

student after taking into consideration the

legitimate cost differences in educating students,
A fiscally neutral system will have disparities in revenue spent
per pupil. Local districts will spend different amounts based
upon community priorities. The point of Edgewocod, however, is
that the differences should not be the result of disparate
wealth. Thus, the Supreme Court expressly provided that "local
enrichment must derive solely from tax effort," as opposed to
greater available wealth.

To accept the state's argument is to adopt a standard of
adequacy rather than equity. The state would be free to fund
tiers 1 and 2 equitably, but at any level it deemed adequate,
and then label the local districts' use of tier 3
"supplementation" of an efficient system. If that 1is what the

Supreme Court meant, it would have reversed rather than affirmed

this court.

5. Cycles of Funding

At best Senate Bill 1 chases equity. As the rich draw from
tier 3, the relationship between revenue and wealth at some
point becomes "statistically significant" in the judgment of the
Legislative Education Board and the Legislative Budget Board.
Based upon data from the 1last biennium, they recommend
adjustments in the present biennium, to be effective in the next

biennium. The Legislature makes the adjustment. The poor catch
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up to where the rich were four years ago. In the meantime, the
rich have moved forward again. Such cycles of funding do not
begin to provide equity.

Before Senate Bill 1, the history of the Texas school
finance system «could be fairly described as one in which
substantial disparity in educational resources existed because
of disparities in local taxable wealth. Periodically the state
would recognize the disparities and attempt to correct them by
the infusion of additional state dollars, which would
temporarily close the gap between resources available to rich
and poor. Over time, because of the superior tax base available
to the wealthier districts, the gap would widen again. Senate
Bill 1 does nothing to prevent this same pattern from recurring
and, in fact, contemplates the continuation of the pattern.

Senate Bill 1 writes history into law.

6. The False Hope of Reaching Adequacy

The state reasons that such cycles must grow smaller or
stop as adequacy is finally achieved. The state points out that
under Senate Bill 1 the basic allotment of tier 1 will increase
from its present $1477 to $1910 in 1991 and $2128 thereafter,
and that the guaranteed yield of tier 2 will increase from its
present 34¢ per $100 up to 70¢ to 55¢ per $100 up to S1¢ in 1991
and 71¢ per $100 up to $1.18 thereafter. As tier 1 and tier 2
grow under Senate Bill 1, the state reasons, local districts

will not use tier 3, or not use it much.
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This hypothesis is false for three reasons. First,
districts compete against each other, As the poor benefit from
increases in tier 1 and tier 2, those districts with access to
tier 3 will use it to stay ahead. Second, the state program has
historically been beﬁﬁnd inflation. As costs go up, those
districts who rely upon tier 1 and tier 2 will be squeezed,
while those districts with access to tier 3 will use it to meet
increased costs.

Finally, and most important, the state has so many unmet
educational needs and spends so little on education that one can
safely predict that those districts with access to tier 3 will
continue to use it to supplement the state's 1inadequate
program. While care must be taken 1in comparing national
averages, it 1is startling to learn that the Texas district at
the 95th percentile of revenue per student spends less than the
national average per student. The district at the 95th
percentile spends $4600 per student. The national average 1is
$4800 per student.

Any perception that Senate Bill 1 flooded the school
districts with so much money that unequal enrichment from tier 3
is no longer a concern would be seriously mistaken. The taxable
property wealth of Texas is about $631 billion. The state and
school districts combined spent approximately $12 billion in
1989-90, excluding debt service. Senate Bill 1 added about
$518,000 for 1990-91, an addition of only 4%. Of this,
$65,000,000 is to make ué for shortfalls in funding due to

unplanned for increases in enrollment, and $159,000,000 goes to
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districts above median property wealth. Only about $300,000,000
new state dollars will be sent to districts below median
property wealth.

Senate Bill 1 is projected to add about $1.2 billion in
1994-95, an addition of 10%. During the five school years
between 1989-90 and 1994-95, however, inflation is projected to
drive the cost of education up significantly higher than 10%.
Thus, as noted, Senate Bill 1 will not even keep pace with

inflation.

7. PFacilities

One of the big advantages that property-rich districts have
is the ability to fund facilities. As facilities are needed or
desired, the property-rich districts merely draw on tier 3 to
pay for the facility or service debt. The property poor are
left in difficult circumstances. Historically there have been
no state allotments for facilities or debt service. Edgewood,
777 S.w.2d at 392. Senate Bill 1 addresses this problem by
providing for modest equalization in tier 2 for debt service and
some modest grant funds for facilities. The root problem,
however, remains. Some districts have vast 1local wealth to
build facilities, others do not.

One of the most persuasive briefs in this case was filed by
Klein Independent School District as amicus curiae. Klein
points out that the dispute in this case is not a dispute
between rich and poor people but between rich and poor school

districts. Klein serves a community of well-to-do people. Yet
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it is a poor district because its tax rolls consis: of almecset

exclusively residential property. Being a desirable place to
live, it has grown tremendously. In 1970, Klein had 1600
students. In 1990, Klein has 26,000 students. Klein 1s the

25th largest district in the state, yet it is 46lst in wealth
per student. As a result, it has not been able to properly fund
its educational program because of the strain of building
facilities. Klein urges that Senate Bill 1 be struck down and
that local tax base; be shared or local taxes eliminated. See
Brief of Amicus Curiae Klein Independent School District, filed
August 14, 1990.

The Progreso I1.S.D., one of the plaintiff-intervenors, also
dramatizes the problem. Progreso, located in Hidalgo County, i§
one of the state's fastest growing districts, having increased
its enrollment by 64% in the last five years. The school
district, like all others, is mandated by Texas law to maintain
a 22-1 pupil teacher ratio through grade four. Thus, the
district 1is under constant pressure to expand its facilities.
Its true tax rate for 1990-91 was 94.9¢ per $100 valuation, in
excess of the targeted equalization rate of 91¢ under Senate
Bill 1. Of 1its total tax rate, 80% 1is allocated to debt
service, almost 60¢ above the state average.

With regard to facilities, the court's criticism of Senate
Bill 1 is two-fold. First, there is no plan. 1Instead there is
merely a study. The state's defense to this criticism is that
it does not know what to fund until it determines what is

"necessary." Thus the second criticism of Senate Bill 1. The
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state does not plan to make structural changes so that each
district has substantially equal access to funds for facilities,
instead the state only intends to provide funds for "adequate"
facilities. This approach is no more acceptable for facilities

than for operations. The test is equity, not sco-called adequacy.

v. Comparisons with Alternatives

The state arques, and rightly so, that the efficiency of

Senate Bill 1 must be measured against the alternatives. All of

the alternatives, the state reasons, are either more
undesirable, politically unacceptable, or themselves
unconstitutional. Thus, the state concludes, the c¢ourt must

accept Senate Bill 1.

The state's argument has some power. Consider first the
most obvious solution -- full state funding. Not a single
witness advocated full state funding. The reason is not readily
apparent, but there is a reason. There is a certain unintended
genius to combined state and local funding that results from the
interplay between equity and adequacy. Under the present system
of state and local funding, as the rich districts draw on tier
3, pressure is created on the state to raise tiers 1 and 2 to
ensure some level of equity, thereby raising total funding for
education. In other words, the rich districts pull the state
forward., With full state funding, this pull is lost.

Most experts fear full state funding for other reasons as
well, Some fear that funding determined by state bureaucrats

with their accountable cost studies will be inadequate or come
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with strings attached. Others fear that no matter what the
bureaucrats regquest, the Legislature will not adequately fund
education, just as it does not adequately fund many other state
services. In short, the experts prefer the collective
decisionmaking of 1local districts in combination with state
funding.

The next most obvious solution 1is the consolidation of
school districts to equalize tax bases. Neither plaintiffs nor
plaintiff-intervenors have advocated consolidation. While the
evidence establishes that the state needs significant
consolidation of districts both for financial and for
educational reasons, there is little to no popular support for
consolidation.

Because of the resistance to district consolidation, some
have advocated tax base consclidation or sharing or recapture.
All of these terms mean essentially the same thing. Senate
Bill 9 and House Bill 34, the Uribe-Luna Plan, was based on
county-wide tax base consolidation and produced significant
equity. The Texas Research League has developed a similar
plan. Tax base consolidation, however, appears to run afoul of
certain constitutional provisions related to taxation. See Tex.

Const. art. VII, § 3, and art. VIII, § l(e); Love v. City of

Dallas, 40 S.W.2d 20 (Tex. 1931).

Yet another alternative is an equalization plan with
revenue caps. A revenue cap prevents property-rich school
districts from using tier 3 for unequal enrichment by capping

the local tax rate. The state argues that revenue caps have the

-25-



same evil as full state funding. By prohibiting rich school
districts from reaching into tier 3, one of the major pulls for
increased educational funding is lost. If rich districts cannot
increase spending, then the state 1is wunder no pressure to
increase state supplementation for poor districts, and the drive
for increased funding slows. The state points to California and
New Mexico where it claims revenue caps stopped funding growth.

Plaintiffs and plaintiff-intervenors are split on this
issue. Plaintiffs aévocate caps. They dispute that the state
has correctly characterized experiences in other states. As for
the situation in Texas, they argue that allowing rich districts
to reach into tier 3 puts poor districts at a perpetual
competitive disadvantage. Plaintiffs also chaff at the
injustice of rich districts being allocated the perennial
privilege of leading the parade. Like the state,
plaintiff-intervenors are concerned that with revenue caps there
may not be a parade. Whether to cap revenue is a difficult
issue.

The last major alternative is an equalization plan of some
sort without revenue caps. The state characterizes Senate
Bill 1 as such a plan. Thus, the state concludes, Senate Bill 1
must be accepted as the only reasonable alternative.

To this conclusion, the court has two responses. To begin
with, the court has more hope for the leadership and ability of
the next Governor and the 724 Legislature. Perhaps they can
develop a plan of full state funding that provides adequate

dollars and retains an appropriate measure of local control.
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perhaps they can develop popular support for significant
consolidation. Perhaps they can solve the technical legal
issues regarding tax base consolidation or secure a
constitutional amendment to allow tax base consolidation.
Perhaps they can develop an altogether new plan. It is not yet
time to say we can do no better for the children of Texas.

Beyond that, if an equalization plan without caps is the
only solution, Senate Bill 1 is not an acceptable version. A
much more equitable plan can be developed. For example, the
Equity Center proposes a "floating cork" plan that provides
substantially equal access. Such a plan would 1) equalize to
some point such as the 95th percentile of wealth for 95% of the
students; 2) do so within a reasonable number of years; 3)
include all state and local revenue; and 4) require
biennium-to~biennium adjustments based upon where collective
local decisions have placed the 95th percentile of wealth during
the preceding biennium.

The state argues that such an equalization plan gives
school districts "a draw on the treasury." To the extent that
the state means that under such a plan the state's share is
determined by what the collective decisions of 1056 school
boards show is needed to fund education, the state is correct.
Any equalization plan that ensures equity does just exactly
that. In simple terms: the rich spend local tax dollars from
their property-rich tax base; the state sends the poor the same
amount from state taxes. Thus, the draw on the treasury. The

only reason that Senate Bill 1 is not a draw on the treasury is
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pecause it does not ensure equity. Under Senate Bill 1, the
poor are not sent what the rich spend.

A true equalization plan is expensive for the state. In a
true equalization plan, the state subsidizes some waste through
the maintenance of small districts and subsidizes some
extravagance by the concentration of property wealth in certain
rich districts. In addition, the state funds through state
taxes what could be funded by local taxes if local tax bases
were substantially équal. If the Legislature chooses these
financial inefficiencies and prefers state taxes to lpcal taxes,
that is its choice.

The critical point to understand is that a true
equalization plan does not create any inefficiencies, it merely-
exposes them. The inefficiencies are the result of 1056
districts with great wvariations in student size and property
wealth. For decades the inefficiencies have been subsidized by
the property-poor school districts and their children who have
gone without so that others could have more. Forcing the poor
to subsidize these inefficiencies is not a choice available to
the Legislature.

Likewise, a true equalization plan does not create the need
for educational revenue, it merely allows all 1056 districts the
opportunity to tax to meet their needs, rather than just the
property-rich districts. Providing for the rich and not the

poor is also not a choice available to the Legislature.
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vI. Exclusions

At this juncture the court returns to where it began, the
exclusion of students from an eqgualization plan. No
equalization plan can equalize to the 100th percentile of
revenue for 100% of the students. Such a plan would cost the
extraordinary , sum of $179.1 billion ©per vyear. Every
equalization lblan that has Dbeen considered excludes some
students. Plaintiffs and the state are in bitter disagreement
about whether any students can be excluded under the Supreme
Court's test, and, if so, how many.

Plaintiffs argue that each district must have substantially
equal access as compared to every other district. Plaintiffs
interpret the word "substantially" and "similar" to mean "not
exact but on the same order of magnitude." Their view of the
test envisages district consolidation or tax base sharing with
slight variations in access necessitated by the inability to
precisely divide property wealth between districts or tax bases,
or an equalization plan that equalizes to something like the
99th percentile of revenue for 99% of the students.

The state argues that all that is required is substantially
equal opportunity, and that the Legislature 1is free to draw
reasonable lines to define what is substantially equal
opportunity. The state interprets "substantially” and "similar"
to mean something like "equal access up to the point that the
revenue available to one district but unavailable to another
district makes little or no real difference 1in educational

opportunity." This view of the test would allow for an
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equalization plan without caps at something less than the 99th
percentile for 99% of the students.

As the court has already noted, any real equalization plan
is expensive. Even an equalization plan that equalizes at the
97th percentile for 97% of the students would cost $3.8 billion
a year over the state's cost in 1989 of $5.3 billion, an
increase of 71%. A plan that equalizes to the 95th percentile
for 95% of the students would cost $2.8 billion more, an
increase of 53%. Qf course, the cost of equalization can be
controlled with «caps, but caps raise the policy concerns
discussed earlier. In the long run, all districts might be
better off with less equalization without <caps than more
equalization with caps.

Once the court allows for doing less than equalizing to the
100th percentile of wealth for 100% of the students, where does
the court draw the line? What level of fiscal neutrality is
required? This court does not take the holy writ approach of
plaintiffs to the test of fiscal neutrality. The goal of the
constitution is not fiscal neutrality, but efficiency. Fiscal
neutrality is merely a test for efficiency. Moreover, the goal
is not efficiency for the sake of efficiency, but because
efficiency produces the general diffusion of knowledge essential
to the preservation of our liberties and rights.

Putting the test of fiscal neutrality in its proper place,
one concludes that it is not to be applied rigidly. The Supreme
Court itself used more general terms when it said: "Children

who 1live in poor districts and children who 1live in rich
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districts must be afforded a substantially equal opportunity to
have access to educational funds." Edgewood, 777 S.W.2d at
397. A dollar for dollar match is not required. Substantially
equal opportunity is.

The difficult question is whether a particular equalization
plan provides substantially equal opportunity. At least in the
first instance, that question must be answered by the
Legislature. A legislative determination as to what is a
"suitable provision .for the support and maintenance of an
efficient system of public free schools"” is presumed
constitutional. An equalization plan at less than the 99th
percentile for 99% of the students is not inherently
inefficient. As long as the line drawn provides substantially
equal opportunity, such a plan remains an option for the
Legislature to consider. The court hastens to say that it does
not want to be misunderstood. The court is not abandoning or
weakening the test of equity. The court is only saying that the

Legislature can draw reasonable lines.

VII. Change in Method of Calculating Average Daily Attendance

Senate Bill 1 changes the method of calculating average
daily attendance. Before Senate Bill 1, ADA was calculated by
taking the average daily attendance for the best four of eight
weeks in the fall or spring. Under Senate Bill 1, ADA will be
calculated by taking the average daily attendance for the £full

year.
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Plaintiffs complain that this change will result in reduced
funding for property-poor school districts because these
districts have a more difficult time in maintaining attendance.
Plaintiffs also charge that the change was motivated by a desire
to reduce cost. Plaintiffs reason that full year ADA will be
lower than best-four-of-eight weeks ADA thereby resulting in
fewer state dollars going to the school districts. Plaintiffs
assert that the change will result in a $90 million savings to
the state with the loss being borne primarily by the
property-poor districts.

The state responds that the change was motivated by a
desire to eliminate abuses in some districts of ADA. The state
asserts that some districts would offer special incentives to
attract children to school during the designated
best-four-of-eight weeks. Having raised their ADA to maximize
state funding, the state says these districts would then "push
out" students to reduce true ADA to a manageable level. The
state denied that the motive for the change was to reduce cost,

Data on full-year ADA was last available for the 1984-85
school year. While the data is six years old, which makes the
court hesitant to draw conclusions from it, the data dces
suggest that any loss in state funds due to the use of full-year
ADA will be more or less evenly distributed across the wealth
groups. With the exception of Houston I.S.D., the data shows a
similar loss in each wealth group. Every group's ADA goes down,

and roughly the same percentage. If full-year ADA for 1990-91
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follows the same pattern as 1984-85, the change would be wealth
neutral.

The court does not believe it proper to question
legislative motivation. The court must assume the best of
motives on the part of an equal branch of government. Thus, the
court assumes that the change in the calculation of ADA is
designed to encourage districts to maximize attendance
throughout the year. Furthermore, plaintiffs have failed to
establish that the change will have a disproportionate impact on
property-poor districts.

This debate about ADA illustrates an importént point
concerning fiscal neutrality. State funds are distributed to
districts through a complex formula that not only uses ADA, but
also allocates different amounts per student based upon the
"weight" of the students for that district. The Supreme Court
has recognized that the state may take into account "differences
. « . 1in cost associated with providing equalized educational
opportunity to atypical or disadvantaged students." Edgewood,
777 S.W.2d at 398. What the weight per student should be is a
difficult legislative  judgment. Formulas to take these
differences into account are imprecise at best. They are also
subject to constant study and adjustment, as well as criticism.

In an inequitable funding system, property-poor districts
will be quick to bring their complaints about the formulas to
court. In an equitable funding system, districts need not be so
concerned about the marginal impact of changes in methodology to

determine ADA or student weights. In a generally fiscally
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neutral system, marginal effects can be tolerated because they
can be cushioned by local funds. For example, Dr. Hooker, an
expert called by plaintiff-intervenors, admitted that full-year
ADA would be a tolerable policy choice in an equitable system,
Rather than tinker with ADA, which might only invite other
attacks on funding formulas, this court continues to insist on

fundamental change to produce equity.

VIII. Priority Funding

Plaintiffs also complain that the Legislature has not
established a system of priority funding for educatiocn. This
complaint is based on the following language from the Supreme
Court's opinion in Edgewood:

In setting appropriations, the legislature must
establish priorities according to constitutional

mandate; equalizing educational opportunity
cannot be relegated to an "if funds are left
over"  Dbasis. We recognize that there are and
always will be strong public interests competing
for available state funds. However, the
legislature's responsibility to support public
education is different because it is

constitutionally imposed.

Edgewood, 777 S.W.2d at 397-98. Pointing to this language,
plaintiffs argue that the Supreme Court held that funding public
education is mandatory and must be a priority. They then go a
step further and argue that the Legislature must expressly
provide for this priority in the law. To complete their
argument, they say that any system  of proration is

unconstitutional.
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In support of their argument, plaintiffs point to how
educational revenues and appropriations have been handled in the
recent past. In 1941, the Legislature for the first time passed
a law that placed most revenue into a fund called the Omnibus
Tax Clearance Fund. Revenues were placed into this fund and
then moved to other funds on a priority basis. There was no
priority for educational funding except for the constitutionally
dedicated Available School Fund.

Then in 1949 Qhree bills were passed that collectively
became known as the Gilmer-Aikin Bills. Of these, Senate Bill
117 created a priority allocation from the Omnibus Tax Clearance
Fund for the newly created Foundation School Program. This
priority was second only to Farm-to-Market Roads.

After the Gilmer-Akin Bills, rather than appropriate a sum
certain for the Foundation School Program, the Legislature
appropriated an "estimated to be" amount, but provided that any
sums necessary over the "estimated to be" sum would be paid from
the Omnibus Tax Clearance Fund, or if it were exhausted, from
the General Revenue. Plaintiffs proved two examplz2s, one in
1976 and one in 1981, when funds were drawn from General Revenue
to cover a shortfall over the "estimated to be" amount
appropriated. Both sides characterize this procedure as a "draw
on general revenue."

In 1981, the Legislature abolished the Omnibus Tax
Clearance Fund, but maintained priority allocations from the
General Revenue Fund. As a priority, the Foundation School

Program came behind highways.
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The change of which plaintiffs complain came not in 1990,
but in 1987. In that year the Legislature abandoned the
priority allocation from General Revenue for the Foundation
School Program. Instead, the Legislature appropriated a sum
certain.

The Supreme Court has forcefully declared (1) that the
Legislature must establish funding priorities according to
constitutional mandate; (2) that providing for an efficient
system of public schools is constitutionally mandated; and (3)
that public schools therefore enjoy a special claim on public
resources.

The Supreme Court did not say that the Legislature had to
consider the appropriation for public schools first; consider
the appropriation for public schools without regard to public

revenues or other public needs; or establish a formal mechanism

for priority allocation. The Supreme Court also did not
prohibit fiscally neutral proration. None of these issues was
argued before this court or the Supreme Court. Fairly read, the

Supreme Court's language is a precatory call by the Court to the
Legislature to shoulder its constitutional responsibility.

While the Legislature must establish and maintain an
efficient system of public education, our constitution imposes
none of the special appropriation procedures urged by
plaintiffs. No express provision of the constitution requires
such procedures. The brief thirty-eight year history cited by
plaintiffs between 1949 and 1987 does not establish that the

Constitution of 1876 requires such procedures. Nor does the
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structure of the constitution suggest such procedures are
required. Quite the opposite.

The constitution places many funding duties on the
Legislature. To take a grand example, under article V, the
Legislature must fund the judicial department. Does public
education come before or after an entire branch of government?
To take an ordinary example, under article III, § 50a, the
Legislature must establish a State Medical Education Fund with
adequate appropriatigns. Does public education come before or
after the State Medical Education Fund? These and many other
questions of priority must be decided pursuant to the
legislétive process of appropriation in accordance with article

VIII, § 6.

IX. Relief Granted

In its judgment the court has done nothing more than
declare that the Texas School Financing System remains
unconstitutional. The court has given the Legislature an
additional year beyond the three years it has already been given
to meet its constitutional responsibilities. Plaintiffs may
well criticize the court for acting too timidly and moving too
slowly. The court, however, is convinced that it is acting with
appropriate forcefulness and moving with appropriate speed.

Just as the judiciary is quick to remind the legislative
and» executive departments that the judiciary 1is a separate,
equal branch of government, so too must the judiciary remember

that the legislative and executive departments are each separate

_37_



from and equal to the judiciary. See Tex. Const. art. II, § 1.
Like the Jjudiciary, each answers directly to the citizens.
Thus, the court owes great deference to the legislative and
executive departments.

In the area of public school finance, the court owes the
Legislature special deference because the Legislature has
special constitutional responsibilities. It is the "duty of the
Legislature" to establish and make suitable provision for an
efficient system of education, not the duty of the courts. See.
Tex. Const. art. VII, § 1. As the Supreme Court acknowledged,
the Legislature has "primary responsibility to decide how best
to achieve an efficient system" of public school finance. -
Edgewood, 777 S.W.2d at 399. Through the power to propose and
to veto, the Governor has a measure of responsibility as well.
See Tex. Const. art. IV, § 14.

The Supreme Court described the task of establishing and
maintaining an efficient system of public school €£finance as
enormous. Edgewood, 777 S.W.2d at 359. Given the size of the
task, judicial patience with the efforts of its sister branches
of government is required. Moreover, for all its flaws, Senate
Bill 1 was a good faith effort by many to meet their
constitutional responsibilities. Given that effort, it is not
time to consider judicial remedies.

Of course, the court 1is also loath to act because its
options are so unattractive. Cutting off all funds to force
legislative action throws the process of education into chaos

and does damage to both students and teachers. Furthermore,
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cutting off funds imperils the credit of the state because of
the contractual obligations of the districts. These problems
can become severe quickly if a stubborn Legislature or Governor
refuse to act.

A judicially imposed remedy has its own problems. Courts
are not designed to legislate or administer and cannot
appropriate money. Any Jjudicial remedy would therefore be less
effective when implemented than a legislative solution.
Undoubtedly, judicial action is far less desirable than
legislative action.

Having stated the case for continued deference to the
legislative and executive departments, the court wants to say
loudly and clearly that it can not and will not forebear drastic
action after September 1, 1991. As the Supreme Court said in
October 1989: "A remedy is long overdue. The legislature must
take immediate action." Edgewood, 777 S.W.2d at 399.

Senate Bill 1 provides too little equity to justify much
delay. The problems of our poor school districts remain as
disturbing today as when this case began.

Moreover, delay 1is particularly intolerable because the
court has made no provision for remediation. The court has only
ordered that equity be provided prospectively. Any equitable
system that is established will be built on top of a system that
has been inequitable for decades. The court has not ordered
that the property-rich schools be stripped of what their decades

of special advantages have bought. Once equity in the
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distribution of funds is achieved, those who formerly had
special advantages will continue to enjoy their fruits,

In short, the 72nd Legislature must act. It must act so
that an efficient system goes into operation on September 1,
1991. Given the complexity of Creating an efficient system,
staged implementation after September 1, 1991, is probably a
necessity. The time over which implementation is to be
accomplished, however, must be reasonable. Any plan must also
be sufficiently detailed so that its likely efficiency can be
assessed on September 1, 1991. A vague or incomplete plan is no
plan.

If the Legislature continues to abdicate its
responsibility, or if the Governor impedes legislative action,
then upon appropriate motion and proof the court will act.
Pursuant to its constitutional authority, and in discharge of
its own constitutional responsibilities, the court has

interpreted and applied the constitution. Marbury v. Madison, 5

U.s. 137 (1803). Having done so, the court must and will make

its judgment effective.

X. Attorneys Fees

Plaintiffs seek recovery from defendants in their official
capacities the reasonable and necessary  attorneys fees
plaintiffs incurred 1in ©prosecuting this case. Under the
American Rule, a successful plaintiff pays his own attorneys
fees unless his case comes within one of the exceptions to the

rule. Alyeska Pipeline Service v. Wilderness Society, 421 U.S.
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240, 95 S.Ct. 1612 (1975). The exception relied upon by
plaintiffs in this case is statutory. They claim an entitlement
to attorneys fees under the Uniform Declaratory Judgments Act,
Tex. Civ. Prac. & Rem. Code, § 37.009,

Defendants, however, plead that their official immunity and
the state's sovereign immunity bar an award under the Uniform
Declaratory Judgments Act. Defendants' assertion of official
immunity has no application to this case because defendants have
not been sued in their individual capacities. See Baker w.

Story, 621 S.W.2d 639, 643 (Tex. App.--San Antonio 1981, writ
ref'd n.r.e.); Butz v. Economou, 438 U.S. 478, 98 S.Ct. 2894

(1978). Plaintiffs do not seek a judgment against defendants
personally.

What plaintiffs seek is a judgment against defendants in
their official capacities, meaning a judgment to be paid by the
state. To this, defendants have properly plead the state's
-sovereign immunity. See Answer of State Defendants to
Plaintiffs' and Plaintiff-Intervenors' Request for Additional
Relief, § IV-VI, filed June 29, 1990.

The Uniform Declaratory Judgments Act itself does not waive

sovereign immunity. TDHS v. Methodist Retirement Services,

Inc., 763 S.W.2d 613, 614 (Tex. App. -- Austin 1989, no writ);

City of Houston v. Lee, 762 S.W.2d 180, 188 (Tex. App. --

Houston [lst Dist.] 1988, writ granted, 33 Tex. Sup. Ct. J. 615

(June 30, 1990)); TEC v. Camarena, 710 S.W.2d 665, 671 (Tex.

App. -- Austin 1986), rev'd on other grounds, 754 S.W.2d 149

(Tex. 1988), For a court to read a statute as waiving immunity,
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the statute must explicitly provide that immunity is waived.
The general language of the Uniform Declaratory Judgments Act
does not.

At this point, though, a second statute comes into play.
In chapter 104 of the Texas Civil Practice and Remedies Code,
the state provides for a limited waiver of sovereign immunity
with regard to attorneys fees. Section 104.001(1) provides that
the state shall indemnify an officer of the state for attorneys
fees adjudged against‘ him for certain enumerated causes of
action. Section 104.001(2) lists a class of actions into which
this case falls. Specifically it provides for indemnity by the
state for an award of attorneys fees against an officer of the
state based on an act or omission by the officer in the course
and scope of his employment when the act or omission is a
deprivation of a right secured by the constitution of this
state. Section 104.003 limits state liability to $100,000 to a
single person and $300,000 for a single occurrence.

The state argues that chapter 104 does not apply to this
case because it is an indemnification statute designed merely to
indemnify state officers for awards against them in their
individual capacity. To understand this argument one must know
the history of chapter 104.

In 1975, the state enacted Senate Bill 704, which became
Tex. Rev. Civ. Stat. Ann., art. 6252-26, popularly called the
Official Indemnity Act. Senate Bill 704 provided that the state
"shall pay actual damages adjudged against" certain state

officers in certain circumstances. Acts 1975, 64th Leg., P.
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799, ch. 309. Senate Bill 704 did not create a cause of action
against the officer; rather, it merely provided that the state
would pay certain damages adjudged against certain state
officers in certain circumstances. Therefore, while it did not
use the term indemnity, it did create a cause of action against
the state if a judgment against an officer was obtained that
came within the terms of the act.

In 1977, the state amended article 6252-26 to provide that
the state "is liable for and should pay" certain damages against
certain officers in certain circumstances. After this
amendment, article 6252-26 still did not create a cause of
action against the officer; it still merely provided that the
state would pay certain damages adjudged against the officer.
Again, a cause of action against the state was created upon
obtaining a judgment against an officer within the terms of the
act. Acts 1977, 65th LlLeg., p. 730, ch. 273. In 1981, further
amendments not relevant to the question under discussion were
passed. Acts 1981, 67th Leg., p. 2274, ch. 553.

Then in 1985, article 6252-26 was repealed, and in a
nonsubstantive revision its ©provisions were <codified into
chapter 104 of the Texas Civil Practices and Remedies Code.
Acts 1985, 69th Leg., ch. 959, p. 3242, p. 3308-09, p. 3322.

Based upon chapter 104 as it was in 1985, in an unanimous

opinion by Chief Justice HKHill, in TSEU v. TDMHMR, 746 S.W.2d

203, 207 (Tex. 1987), the Supreme Court held that chapter 104
waived the state's immunity to attorneys fees adjudged against a

defendant state officer in his official capacity if the judgment
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is based upon a cause of action that comes within its terms.

TSEU v. TDMHMR was followed by the Court in Camarena v. TEC, 754

S.W.2d 149, 151 (Tex. 1988), though again the Supreme Court was
interpreting chapter 104 as it was in the 1985 wversion.
Edgewood falls squarely within the 1985 version of § 104.002(2)
of chapter 104 as interpreted by the Supreme Court in TSEU and
Camarena.

Defendants, however, argue that legislative amendments were
passed to overturn TSEU and Camarena. Specifically, in 1987,
the Legislature enacted the following amendment of § 104.001:

In a cause of action based on conduct described
in Section 104.002, the state shall indemnify the

following perscons [is-tiabie] for . . . attorney's
fees . . . .

Acts 1987, 70th Leg., 1lst Called Sess., ch. 2, § 3.08, p.
49-50. Defendants argue that this change in language from "is
liable" to "shall indemnify" means that the state has reclaimed

the immunity that TSEU and Camarena hold was waived.

The distinction between “shall indemnify" and "is liable"
is subtle but perhaps significant. The state argues that
chapter 104 creates no causes of action against a state officer,
but merely indemnifies him for personal liability to which he is
subjected under some other law such as state tort or federal
civil rights law. Because defendants in this case have no
personal liability, indeed have not even been sued in their
individual capacities, the state argues that attorneys fees
cannot be assessed against them personally and thus there is no

indemnification owed under chapter 104.
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The Austin Court of Appeals adopted the state's position in

TDHS v. Methodist Retirement Services, Inc., 763 S.W.2d 613,

614-15 (Tex. App. =-- Austin 1989, no writ). While this court
has doubts about the merits of the state's argument, it would
have to follow the Austin Court of Appeals' decision in TDHS,
were the 1987 amendments and thus TDHS applicable to this case,

but they are not.

The 1987 amendments were enacted by Senate Bill 5. Senate
Bill 5 is divided into four articles. The amendments to Chapter
104 are found in article 3. The effective date provisions are

found in article 4.
Article 4, § 4.05, of Senate Bill 5, provides in pertinent

part:

Section 4.05. EFFECTIVE DATE. (a) Sections
2.01 through 2.12 and Article 3 of this Act apply
only to suits filed on or after the effective
date of this Act.

{b) If all or any part of a suit is filed
before the effective date of this Act, the entire
suit shall be governed with respect to the
subject matter of Sections 2.0l through 2.12 and
Article 3 of this Act by the applicable law in
effect before that date, and that 1law |is
continued in effect only for this purpose,
including any new trial or retrial of any such
suit following appeal of the trial court's
judgment.

Thus, under the terms of Senate Bill 5, article 3, which amends
Chapter 104, applies only to cases filed after the effective
date of Senate Bill 5. The effective date of Senate Bill 5 was

September 2, 1987. All cases filed before that date continue to

be governed by the terms of chapter 104 before its amendment in
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1987, in other words, chapter 104 as interpreted by the Supreme

Court in TSEU and Camarena.

Edgewood was filed in 1984. While the motions now before
the court were filed in 1990, the law applicable to this case is
nevertheless chapter 104 as it was in 1985. The Legislature
could not have made its intention clearer when it provided that
the ‘“entire" case would be governed by chapter 104 before
amendment "if all or any part" of the case was filed before

September 2, 1987. Thus, the court must apply TSEU and Camarena

rather than TDHS.

To summarize: 1) the Uniform Declaratory Judgments Act,
§ 37.009, authorizes an award of attorneys fees against a state
officer in his official capacity but for sovereign immunity; 2)
at least the 1985 version of chapter 104 waives the state's
sovereign immunity against an award of attorneys fees up to the
limits of the chapter for a case within the terms of the
chapter; and 3) the two statutes in combination therefore
authorize an award of attorneys fees against defendants in their
official capacities in this case.

In determining the amount of attorneys fees one must
remember that even the 1985 version of chapter 104 doces not
Create a cause of action for attorneys fees, it merely waives
the state's immunity if there is a cause of action for attorneys
fees. The cause of action for attorneys fees is created by the

1iform Declaratory Judgments Act. Any recovery 1is therefore
‘ted to what is provided by the Uniform Declaratory Judgments

§ 37.009, which provides: "In any proceeding under this
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chapter, the court may award reasonable and necessary attorney's
fees as are equitable and just."

Equity and justice demand an award of fees. Plaintiffs are
prosecuting an action to secure an important constitutional
right. They are doing so in a responsible fashion. They have
been forced to do so by the recalcitrance of the state.

The Uniform Declaratory Judgments Act, however, puts two
important 1limits on what ©plaintiffs can recover. First,
recovery of fees is authorized only for ‘“proceedings under"
chapter 37. All plaintiffs can recover are fees incurred in
seeking a declaration pursuant to § 37.003 that Senate Bill 1 is
unconstitutional and seeking supplemental relief pursuant to
§ 37.011. Plaintiffs are not entitled to recover their fees for
work before the Legislature, though it was reasonable and
necessary. Plaintiffs are not entitled to recover their fees
for work before the court in resisting relief sought by the
state before the passage of Senate Bill 1, though it too was
reasonable and necessary.

Second, plaintiffs are only entitled to recover "necessary"
fees. Plaintiffs have been the model of responsible litigants.
Nevertheless, because of the duplication of effort between
plaintiffs and plaintiff-intervenors and between seven lawyers,
at least five of whom are senior counsel, there has been
significant duplication of hours by attorneys. The state has
been " ably represented throughout by one assistant attorney
general. Counsel for defendant-intervenors took a minor,

primarily monitoring role. Based upon the evidence, the court
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has determined that at least one-fourth of the hours claimed by
counsel for plaintiffs and plaintiff-intervenors are duplicative
and therefore total time should be reduced 25%.

The court finds the following to be the recoverable fees

due plaintiffs and plaintiff-intervenors:

Calculation of Fees for Plaintiffs

MALDEF

Kauffman (252.50 x $175) $44,187.50*

Sanchez (160.50 x $35) = 5,617.50
Expenses = 3,120.00
Experts = 20,566.84
§73,491.51
META
Rice (85.3 x $175) = $15,277.50*
Roos (44.5 x $175) = 7,787.50*
Expenses = 2,028.84
$25,093.84
Post-Trial Estimate
(150 x $175) = $26,250.00*
Total Claimed = $124,485.35
*25% Reduction in Time
($93,152.50 x .25) = $23,288.13
Total Awarded = $101,196.87

-48_



Calculation of Fees for Plaintiff-Intervenors

Gray (292.5 x $175)
Richards (175.5 x $175)

$51,187.50*
$30,712.50+*

Moore (10.1 x $150) = 1,515.00¢*
Bishop (1.5 x $175) = 225.00*
Expenses = 5,466.34
$89,106.34
Post-Trial Estimate
(200 x $175) = $35,000.00*

Total Claimed $124,106.34

*25% Reduction in Time
($118,640 x .25)

$29,600.00

Total Awarded

$94,446.34

The court finds the reasonable and necessary fee for
defense of any appeal to be $50,000 for plaintiffs and $50,000
for plaintiff-intervenors. Because of the  uncertainty of
whether this case will be reviewed by mandamus or appeal or
initially in the court of appeals or Supreme Court, the court's
judgment is framed as $50,000 for plaintiffs and §$50,000 for
plaintiff-intervenors £for services on appeal. These awards
represent reasonable fees whatever the specific path of review.

Of course, under chapter 104 the state is liable only up to
the limits of its waiver. Under the waiver, the state is liable
up to $100,000 to a single person and §$300,000 for a single
occurrence. With as many plaintiffs and plaintiff-intervenors
as there are who are liable to counsel for payment of fees, no
one plaintiff or plaintiff-intervenor stands to recover more

than $100,000, and with the total recovery awarded by the court
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being less than $300,000, the judgment therefore comes within
both limits.

Plaintiffs and plaintiff-intervenors did collect in excess
of the limits under the original judgment. That earlier award,
however, was made before the state asserted its immunity. See

Order of January 19, 1990; Davis v. City of San Antonio, 752

S.W.2d 518 (Tex. 1988). Sums awarded under a prior judgment
before the state asserted its immunity are logically not counted
toward the limit under a second judgment after the state asserts
its immunity. Thus, this judgment comes within the 1limits of
chapter 104.

The court finds it would not be equitable or just to allow
plaintiffs or plaintiff-intervenors to recover fees from
defendant-intervenors. Defendant-intervenors have not increased
the cost of litigation to plaintiffs much if any beyond what
they would have incurred against just the state. Moreover, the
perspective and expertise of defendant-intervenors has been
helpful to the court. The court would not want them to abandon
this litigation for fear of exposure to liability for attorneys

fees. See Edgewood I.S.D. v. Kirby, 777 S.W.2d at 398-99.

XI. Court Costs
Pursuant to Texas Rules of Civil Procedure 131, plaintiffs

and plaintiff-intervenors are entitled to recover all court

costs from defendants in their official capacities., Thus, court
costs are to be paid by the state. Sovereign immunity is no
bar. Lane v. Hewgley, 156 S.W. 911, 913 (Tex. Civ. App. -- San

Antonio 1913, no writ).
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XII. Interest

Pursuant to Tex. Rev. Civ. Stat. Ann. art. 5069-1.05(2),
plaintiffs and plaintiff-intervenors are entitled to recover
post-judgment interest on their awards of attorneys fees and
court costs from defendants in their official capacities. Thus,
interest is to be paid by the state. Sovereign immunity is no

bar. Franklin Bros. v. Standard Mfg. Co., 78 S.W.2d 294, writ

dismissed, 112 S.W.2d 1035 (Tex. 1938). See also Poston wv.

Poston, 572 S.W.2d 800, 803-04 (Tex. Civ. App. -- Houston [l4th

Dist.)] 1978, no writ).

XI1I. Finality

The court's judgment is final and reviewable. See State of

Washington v. Williams, 584 S.W.2d 260, 261-62 (Tex. 1979).

XIV. Conclusion

Our need for education is too great and our wealth too
modest for inequitable funding of our schools to be tolerated.
Our founders wisely required our Legislature to equitably
distribute our resources for a general diffusion of knowledge to
ensure our liberties and rights. That task awaits the 724

Legislature.

s1eNED this 29™ day of september, 1990.

f (ot Mo

F. Scott McCown
Judge Presiding
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