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Dear David:

I am enclosing a first draft of the constitutional amend-
ment and my Amicus Curiae brief on the Edgewood v. Kirby
decision. You have surely been wondering why I have become
so energized about this court case., It's because my
research convinces me that if this judgment is valid, the
Legislature has only two choices next session.

We must create a school finance system that conforms
either to the judges' orders or to the voters' orders.
There is no third choice. My amicus brief lays out in
detail the reasons why caselaw tells us this is true, and if
I am mistaken, no one has been able to contradict this

conclusion in the six months that I have been promoting the
amendment.

Local control is not only lost under the unlikely consol-
idation option, local control is lost under any option
designed to satisfy the judgment. The key is not the option
chosen but whether or not the judgment is valid. 1If it is,
local control is gone because democratic control over school
finance issues is lost. The courts will use the strict
scrutiny test to veto every fiscal decision we make which
does not comply 100% with their orders. 99% compliance is
not enough under strict scrutiny. Compromise or flexibility
is impossible by definition. Taxpayers will have no one to
hold accountable for the distribution of $12.3 billion per
biennium, and the Legislature will have lost control over
nearly one half of the state's budget. This is why I am so
adamantly opposed to this judgment.

This constitutional amendment must be one part of the
final solution to the Edgewood dilemma. The Legislature has
made tremendous progress in equalizing education funding,
especially in recent years. We have farther to go, but we
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can only do so by common agreement through the democratic
process in election campaigns, trustee board rooms and
legislative chambers.

The second part of the amendment tracks the language of
Article 16.001 of the Education Code and is intended to
ensure that the Legislature's school finance system provides
substantial equality in access to programs and services,
regardless of district wealth. However, the critical
difference here is that the Legislature and the voters will
define what is substantially equal, and not the courts.

I am just as committed to achieving substantial equality
as I am to the goal of preserving local and legislative
control. Financial details of this second half of the
solution to Edgewood are now being developed by many differ-
ent organizations, committees and state leaders. I will
support new dollars in the system to achieve substantial
equality, but I will vigorously oppose any plan which does
not guarantee final legislative authority.

This amendment does not close the courts to these
plantiffs or anyone else. The same suit could still be
brought in state or federal court under federal law and the
United States Constitution. The courts can still review the
constitutionality of school finance statutes under Marbury
v. Madison et al. The Permanent School Fund and other
constitutionally defined school funding systems are also
protected under this amendment. All rights guaranteed by
the federal constitution would still be intact, but under
the Texas Constitution the court of final authority over
school finance issues will be the court of public opinion
expressed through the democratic process.

The brief contains a first draft of the amendment, Judge
Clark's final judgment and a critical page from his Findings
of Fact and Conclusions in which he defines an adequate
education as occurring at a spending level of "at
least...$3,600 (excluding federal funding, debt and facili-
ties) per student." Following these appendixes, I have
attached copies of the two definitive Supreme Court cases
that still control the law of public school finance in
Texas, and I urge you to read both decisions at your leisure
in the months ahead. If you are familiar with these two
cases and no others, you will have an accurate and largely
complete grasp of all the constitutional issues at stake in
the historic debate we will face on this critical issue next
session.

After you have had a chance to review all of this, I
genuinely hope you can join me as a co-author and that you
can“also help with a petition drive under your name in your
district to generate support for the amendment. So far, it
has generated over 8,000 signatures from my area and created
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the nucleus of an energetic grassroot volunteer network
which is growing very rapidly.

I hope you have not been surprised by the appearance of
petitions in your district. If so, I apologize if it caused
you any discomfort with your constituents. I have only
mailed and distributed the petitions in my district and at
speeches in my area, and voters have been sending them to
friends around the state on their own. I have no knowledge
or control over the circulation of the petitions after they
are passed out.

I am truly looking forward to discussing the amendment
and your ideas on the subject at great lenpgth. I am sched-
uled to take the bar exam in Austin July 27-29th, so I will
necessarily be out of circulation for at least one month
prior to this. But before and immediately afterwards, I
hope we can visit personally or by phone.

Sincerely yours,
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PRELIMINARY STATEMENT

TO THE HONORABLE COURT OF APPEALS:

As the State Representative for Texas House District 125 and as a member of the
Legislative department of state government, I urge the Court of Appeals to reverse and
render the judgment of the Trial Court on the basis that final Constitutional authority over
public school finance and the efficiency or quality of Texas public schools lies not with
the Courts but with the Legislature.

The Texas Constitution, Article VII, Section 1, charges the Legislature with the
"duty ... to establish and make suitable provision for the support and maintenance of an
efficient system of public free schools,” and I urge this Honorable Court to construe this
unambiguous language in accord with Mumme v, Marrs! and hold that Article VII, Sec-
tion 1 creates a legislatively enforced guarantee to a free public education and grants
nonjusticiable authority over the public school finance system to the Legislature.

Because the Trial Court found education to be a judicially enforceable fundamen-
tal right, this decision represents far more than a judicial veto of the twelve billion dollar
school finance system. The effect of this judgment will be to transfer final authority over
the public school system from the Legislative to the Judicial department of state govern-
ment.

It is axiomatic in equal protection analysis that a fundamental right cannot exist
unless a Court first makes "a judicial determination that the text or structure of the Con-
stitution evidences the existence of a value that should be taken from the control of the
political branches of government [and given] judicial protection.."2 U.S. Supreme Court
Chief Justice Wm. Rehnquist has described this rule as the "'ward of the Court’ approach
to equal protection ... "3

Once the public schools become the ward of the Courts, as is scheduled to happen
on September 1, 1989, local control over the the quality of local schools will vanish,4

! Mumme y_Marrs, 40 S.W.2d 31 (Tex. 1931).

2 Rotunda, Nowak & Young, Treatise on Constitutional Law @ 594, n 21 (1983).
Suxmn_z._ﬂamll 93 S.Ct. 2861, 2865 (U.S. 1973) (Rehnquist, J., dissenting).

4 San Antonio Independent School District v. Rodriguez, 93 S.CL 1278, 1307 (U.S. 1973).
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and accountability to the public for nearly one half of the state's total budget will disap-
pear. One Travis County District Court will have statewide authority to order exact
equality in access to education funds, and any Legislative act which would allow local
schools to benefit financially from a strong local commitment to rise above the state
average would be vetoed by the Courts under the strict scrutiny standard.

If this judgment is affirmed, there is no question that the Courts will always strike
down any system that does not guarantee exact equality in access to funds. If education is
a judicially enforceable fundamental right, and equal protection means equal access to
education funds, then the Courts must employ the strict scrutiny standard to review the
school finance system. 5 And only one statute has ever survived judicial review vnder the
strict scrutiny standard in the history of equal protection analysis$, and then only because
of wartime emergency and necessity.

Indeed, forty five years after Japanese Americans were incarcerated on the West
Coast under this statute, this single exception to the typical strict scrutiny veto has been
recognized by Congress as a terrible error, and surviving detainees have been awarded
$20,000 apiece and offered a formal apology from the United States Government.” The
"continual invalidation of statutes under this standard has led {one prominent constitu-
tional scholar] to aptly describe” 3the strict scrutiny test used by the Trial Court as "strict
in theory and fatal in fact."®

In this Amicus Curiae brief, I hope to show this Honorable Court that judicial as-
sumption of a legislative role over the school finance system is inappropriate and un-
precedented under Texas law. I will endeavor to show that affirming this decision would
be especially inappropriate at a time when the the state is beginning to recover from a
deep recession, the public schools are beginning to show improvement after HB 72 and at

5 Rodriguez, @ 1289.

6 Koremarsu v United States, 323 U.S. 214 (U S. 1944),

7 Houston Post, April 21, 1988, @ 1.

8 Rotunda, Nowak & Young, Treatise on Constitutional Law @ 633, n 64

9 Gunther, Foreward: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal
Protection, 86 Harv.L.Rev. 1,8 (1972).
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a time when the state is "approaching a crisis in public confidence in the Texas judi-
ciary."10

The immense economic, social and political impact of affirming this judgment
make all of these considerations relevant in the disposition of this appeal. SMU
economists Bernard L. Weinstein and Harold T. Gross believe that "after five years of se-
vere decline, the Texas economy is just now beginning to show signs of recovery. Pay-
rolls are growing and the unemployment rate is dropping. But full economic recovery -
and expansion will be contingent upon a restoration of investor confidence, particularly
among out of state investors whose capital is so critical for business expansion. Unfortu-
nately, episodes like the Texaco-Pennzoil flap may scare prospective investors away."11

In my opinion, the impact of Edgewood will dwarf the Texaco-Pennzoil flap.
Currently, fifty five percent of the Texans surveyed by the Public Policy Resources
Laboratory at Texas A& M University "gave ‘only fair’ or 'poor' ratings to the work of
state courts,"12 and over half of the attorneys surveyed by The Texas Lawyer believe "the
public image of the Texas Supreme Court has suffered grave or serious damage over the
past two years."13 '

In many ways, the Edgewood decision truly represents the edge of the woods for
Texas. No one yet knows the ultimate cost of compliance with the Trial Court's standard
of exact equality, but according to the best estimates of the Texas Education Agency!4
and the Legislative Budget Board?S, the spectrum of possibilities include tax increases
from $11.1 billion to as much as $149 billion per year, and/or consolidation of Texas'
1,063 independent school districts into fewer than twenty regional districts with roughly
equal amounts of taxable property wealth.

10 San Antonio Express, Feb. 27, 1988 citing 1987 Annual Report of the State Commission on Judicial
Conduct.

11 B1. Weinstein & H.T. Gross, Center for Enterprising, Edwin L. Cox School of Business, Southern
Methodist University, editorial, Houston Chronicle, November 17, 1987.

12 Houston Chronicle, March 19, 1988.

13 San Antonio Express, Dec. 14, 1987.

14 School Finance Research: Response 1o Decision in Edgewood LSD v Kirby,; testimony of Dr.
Lynn Moak, Deputy Commissioner for Research and Information, Texas Education Agency, to the
State Board of Education, July 10, 1987.

15 Fiscal Size Up, 1988-89 Biennium, Texas State Services, Legislative Budget Board @ 59.
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At one end of the spectrum, the solution to this decision could bankrupt the state.
At the other end of the spectrum lies regional or statewide consolidation. Neither of these
extreme solutions are likely to happen. The more that the new tax burden is shared at the
state level, the less pressure there is to consolidate or redistribute property wealth.

The most likely solution includes unprecedented tax increases at the state and lo-
cal level, (all of which will be dedicated to education and redistributed equally statewide),
combined with one or more of the following options: 1) tax mineral wealth at the state
level,16 or 2) set a "ceiling or cap on the amount of spending by school districts from local
funds at a level which could be easily attained by the poorest school districts, also known
as leveling down,"”!7 or 3)"adjust the current funding formulas to reduce aid going to
wealthy districts and increase the amount available to poorer schools, extending the
changes that had been made in House Bill 72"18 or 4) pass a constitutional amendment
creating "a state property tax that could be levied at a low rate and dedicated for public
education under the current finance system"1?

The final solution, consolidation, is one that no one wants to discuss as a realistic
option, but in Judge Clark's opinion, the Legislature "might find that redistricting and
putting everybody in equal value tax districts could save the state some money."20

According to the Legislative Budget Board, if Edgewood is affirmed, any one of
the possible solutions now being proposed "would require spending increases beyond that
witnessed previously in Texas. The $149.0 billion {per year] option would account for an
estimated 65.3 percent of total personal income in Texas ... "2! The $11.1 billion per year
option, (which fits the Trial Court's definition of $3,600 per student as the minimum level
of spending required for an adequate education),22 would double current state spending
on education? and result in unprecedented and unaffordable statewide tax increases.4

16 Austin American Statesman July 11, 1987.

17 Fiscal Size Up, 1988-89 Biennium Texas State Services, Legislative Budget Board @ 59
18 Fiscal Size Up @ 59.

19 Fiscal Size Up @ 9.

20 Fort Worth Star Telegram, May 23, 1987.

21 Fiscal Size Up @ 59.

2 Findings @ 31.

B Fiscal Size Up @ 55.

24 Fiscal Size Up @ 9.
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And this decision, if affirmed, probably represents just the tip of the iceberg. It is
the opinion of the U.S. Supreme Court that if strict scrutiny analysis under the equal pro-
tection clause can be applied to the Texas public school finance system, then strict
scrutiny can be applied with equal logic to all Legislative efforts to provide "other neces-
sary services customarily financed largely from local property taxes, including local po-
lice and fire protection, public heaith and hospitals, and public utility facilites of various
kinds."25

In fact, this trend has already appeared. Less than eight months after the Trial
Court handed down its judgment a virtually identical lawsuit was filed against the Texas
system of higher education seeking equality of access to funding in all state colleges and
universities.26

Under any of the solutions currently being offered to satisfy the Trial Court's
standard of exact equality, children in the best public schools will suffer because local
control over the quality of local schools will no longer exist. Local commitment will be
meaningless, and the new standard of excellence in the state school system of the 1990's
will be mediocrity.

Everyone agrees that there are inequities in the current school finance system.
Those gaps must be closed, but common sense, historical fact and legal precedent all
demonstrate conclusively that problems with the public school finance system can only
be solved through the political process.

This Honorable Court should reverse the Trial Court and refuse to assume a leg-
islative role that has been long rejected by the United States Sdpreme Court and previous
Texas Supreme Courts. On this issue, more than any other, the Judicial Department
should not install itself as "a super legislature".2’ In doing so, the Courts would assume
"a level of wisdom superior to that of legislators, scholars, and educational authorities in
50 states, [in an area] where the alternatives proposed are only recently conceived and
nowhere yet tested."28 Indeed, recovery under the Trial Court's order is so poorly defined

25 io [ndependent School Districs v Rodriguez, 93 $.Ct 1278, 1307 (U.S. 1973).
2 League of United Latin American Citizens. et al v, William P. Clemenis. et al

,Cause No. ___,in
the District Court of Cameron County, Texas, Judicial District.

27 Rodriguer @ 1308.
28 Rodriguez @ 1308.
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right 10 an education. A judicial determination that a right is fundamental requires a sec-
ond judicial determination that the Court must intervene to protect this right for one of
two reasons. Either because the Legislature's regulations injure a discrete and insular mi-
nority which is politically powerless and can only look to the Courts for protection,? or
because the regulation in question impinges on the exercise of this particular fundamental
right.30 .

In this judgment, the Trial Court found the current school finance system to be
unconstitutional on both grounds. Specifically, the Trial Court ruled that the Texas
School Financing System,3! "implemented in conjunction with local school district
boundaries that contain unequal taxable property wealth for the financing of public edu-
cation[,] is UNCONSTITUTIONAL AND UNENFORCEABLE IN LAW because it fails
to insure that each school district [and] each student has"32 exact "equality of access to
funds"33, whether drawn from "state legislative appropriation or by local taxation, or both
... 34 The Trial Court went on to find that the current finance system is so discriminatory
and punitive thatlow wealth districts would suffer "irreparable harm" if the entire system
"as it exists in conjunction with school district boundaries” were not struck down imme-
diately.35

Based on these findings, the Trial Court imposed the harshest judicial remedies
available, strict scrutiny to strike down the current school finance system,36 and injunc-
tive relief to order the Commissioner of Education and the Comptroller to cease dis-
tributing funds under the current system after September 1, 1989 and to implicitly order
the Legislature to create a "constitutionally sufficient" system by that date.37

It is indisputable that there are vast differences between the two ends of the bell
curve which illustrate district property wealth, and there are indeed large gaps in spend-

2 United Sigtes vs. Carolene Producis Co., 304 U.S. 144, 152, n.4 (U.S. 1938).

30 Rodriguez @ 17.

31 Tex. Educ. Code Ann. § 16.01, et seq. (Vemon 1988).

32 yudgment, June 1, 1987 @ 4; hereinafter referred to as Judgment.

33 Statement & Findings, April 29, 1987 @ 2, hereinafter referred 1o as Statement.

34 Judgment @ 5.

35 Judgment @ 7; Findings of Fact & Conclusions of Law, August 27, 1987 @ 72; hereinafter referred to
as Findings,

36 Findings @ 11.

37 Judgment @ 7.
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ing per student from district to district. It is therefore unnecessary to review the long list
of fact findings made by the Trial Court to illustrate these disparities. A Brandeis Brief of
that type can certainly be drafted, but it should properly be filed with the 71st Legislature
as the proper forum of final appeal on questions of school finance.

IL

The Legislature's role as the proper forum to debate school finance questions can
first be seen in the extraordinary effort made by the framers of the Texas Constitution to
draw bright lines of authority between the powers of the Legislature and powers of the
Courts. Even though the "Father of the Constitution,” James Madison, believed that "no
political truth is ... of greater intrinsic value, or is stamped with the authority of more en-
lightened patrons of liberty, than that" of separation of powers,38 the United States Con-
stitution does not contain a specific separation of powers statement. In the federal gov-
ermment, "the separation is accomplished by the constitution's assignment of certain du-
ties and powers to each branch."39

In our state government, the separation of powers doctrine is spelled out in the
Texas Constitution, and its importance is further heightened by the fact that it is the only
concept embodied in the single section comprising Article II.

The first principle expressed by Article II is unambiguous. "[N]o person, or col-
lection of persons, being of one of these departments, shall exercise any power properly
attached to either of the others, except in the instances herein expressly permitted."40 The
second facet of Article IT is "present by implication from the first - that those powers con-
stitutionally confided to one body of government.cannot be delegated to another body,
agency or level of government."41

38 The Federalist No. 47.

39 Braden, et al, The Constitution of the State of Texas: An Annotated and Comparative Analysis @ 89
(1977). (Hereinafier referred to0 as Braden et al.)

40 14 @ 89.

41 4@ 90.
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Although it is fundamental to Constitutional analysis under Marbury v, Madison*?
that "the judicial branch of government must necessarily possess the power to declare
those acts invalid that are contrary to the Constitution"43, it is equally fundamental under
the separation of powers doctrine that not all "proceedings in which a court is involved
are necessarily classified as judicial in character under any and all circumstances."%4 Is-
sues of this kind are political questions which are "beyond judicial competence."45

The Texas and the U.S. Supreme Courts have long recognized that the separation
of powers doctrine requires that some issues present non justiciable controversies. The
rules used by both Courts to define political questions are premised on the historical no-
tion that "the power and authority of a state legislature is plenary and its extent is limited
only by the express or implied restrictions thereon contained in or necessarily arising
from the Constitution itself."46

This is especially true of the uniquely Legislative power to formulate tax poli-
~ cies.4” The U.S. Supreme Court pointed out in Rodriguez that "in taxation, more than in
other fields, legislatures possess the greatest freedom in classification.[and] the presump-
tion of Constitutionality can only be overcome by the most explicit demonstration that a
classification is a hostile and oppressive discrimination against particular persons and
classes."48

On the contrary, the Executive and Judicial departments have only those powers
granted by law or the Constitution.#9 Because of the limited power of the Judiciary,
combined with the fact that the state Constitution is a document of express grants of au-
thority premised on clear cut separations of power, Texas Courts have historically exer-
cised strict judicial restraint on separation of power issues by following the same
"inflexible rule (as] the Supreme Court of the United States [which] is [to] execute firmly

42 Marbury v. Madison, 1 Cranch 137 (U.S. 1803).
43 Government Services Insurance Underwriters v. Jones, 368 S.W 2d 560 (Tex.1963).
44 Id @ 563.
Eak:z_z._Cac: 82 S.Ct 691 (U.S. 1962).
“ Jones @ 563.
47 Madden v Kentucky, 60 S.Ct. 406, 408 (U.S. 1940); cited with approval in Radriguez @ 1301;
also see Lehnhausen v, Lake Shore Auto Parts Co., 93 S.Ct. 1001 (U.S. 1973).
48 Rodriguez @ 1301.
49 Government Services Insurance Underwriters v, Jones, 368 S.W.2d 560 (Tex.1963).
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all the judicial powers intrusted to [them, but to] carefully abstain from exercising any
power that is not strictly judicial in its character, and which is not clearly confided to to
[the Courts] by the Constitution."50

1.

Texas Courts also follow the same criteria as the United States Supreme Court in
identifying non justiciable political questions.5! Measured against each one of the politi-
cal question criteria laid out in the seminal case of Bgker v, Carrs2, it is absolutely clear
that the Trial Court’s judgment in the instant case should be reversed and rendered as an
unconstitutional judicial invasion of express legislative authority over public school fi-
nances.

The first distinguishing characteristic used by the Courts to identify a nonjusticia-
ble political question is the most important because where it exists, it conclusively deter-
mines that the issue presented is a political question, and judicial inquiry ends with a dis-
missal on the merits due to nonjusticiability.53 The Supreme Court in Bgker reasoned that
this first criteria was necessarily conclusive because of the separation of powers doc-
trine34 "Prominent on the surface of any case held to involve a political question is found
a textually demonstrable constitutional commitment of the issue to a co-ordinate political
department."53

Clearly, the language of Article VII, Section 1, charging the Legislature with the
"duty ... to establish and make suitable provision for the support and maintenance of an
efficient system of public free schools," is a textually demonstrable constitutional com-
mitment of school finance issues to the Legislature.

Under the federal Constitution, the Sth Circuit has held that Congressional au-
thority to amend a particular excise tax on telephone bills poses a nonjustciable contro-

50 256 S.W. 573 (Tex. 1923)

51 , 772 F.2d 163 (5th Cir. 1985).

52 ,825.Ce 691 (U.S. 1962).

53 Elrod v, Burns, 96 S.Ct. 2673 (U.S. 1976); Baker @ 700.
54 Bgker @ 710.

55 14 @ T10.
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versy because of the textually demonstrable constitutional commitment of revenue raising
authority to Congress.56

In the area of draft registration, the Supreme Court has rejected an equal protec-
tion challenge to a Selective Service regulation which excluded women as a nonjusticia-
ble controversy because of the textually demonstrable constitutional commitment of the
power to raise and support armies to Congress.5? Similarly, federal courts have refused to
second guess Congressional decisions in the regulation of immigration,8 in defining
standards promulgated by the Environmental Protection Agency,’? or in defining disabil-
ity for purposes of social security disability benefits.50

The nonjusticiability of challenges to (Congressional decisions on fiscal policy is
so strong that the Supreme Court has even refused to review or second guess a Congres-
sional decision to severely limit the use of federal funds to subsidize the cost of abortions,
even though restrictions on the right to have an abortion are typically subject to strict
scrutiny because of the fundamental right to privacy.6! "Where the Constitution assigns a
particular function wholly and indivisibly to another department, the federal judiciary
does not intervene."62

Under the state Constitution, the Attorney General has ruled that the separation of
powers doctrine forbids Legislative interference with the State Comptroller's authority to
certify revenue estimates because this power is textually committed to the Comptroller's
office.53 In addition, the Texas Supreme Court has held that a a court challenge to state
usury laws should be dismissed as a nonjusticiable controversy because the power to reg-
ulate usury is textually committed to the Legislature.84 "Under our judicial system our
courts have such powers and jurisdiction as are defined by our laws constitutional and
statutory ... They have such powers, and such powers only, as are expressly conferred on

36 Texas Association of Concerned Taxpayers. [nc. v, U.S., 772 F.2d 163 (Sth Cir. 1985)
57 Rostker v. Goldberg, 101 S.Ct. 2646 (U.S. 1981).
38 Chigramonte v Immigration and Naturalization Service, 626 F.2d 1093 (2nd Cir. 1980).
59 Lead Industries Ass'n, Inc. v. Environmental Protection Agency, 647 F. 2d 1130 (D.C. Cir. 1980).
0 Desedare v Schweiker, 683 F.2d 1138 (5th Cir. 1982).
51 Harris v McRge, 100 S.Ct. 2671 (U.S. 1980).
62 @ 725.
63 Beaumont Enterprise, March 20, 1988.
&.zam.ﬂnm.: 129 S.W.2d 271 (Tex. 1939).
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them by law ... 65 [and] where the Constitution, as in this instance [usury], places a duty
on the Legislature, and the Legislature by appropriate laws purports to carry out such
Constitutional mandate, the Legislature is the sole judge of what is adequate."66

The Supreme Court based its decision on the language of Article XVI, § 11 of the
state constitution, which "enjoins upon the Legislature the duty to provide appropriate
pains and penalties to prevent [usury]."8? Similarly, the Court of Appeals in the instant
case is asked to interpret analogous language in Article VII, § 1 to determine whether this
section of the Constitution creates a judicially enforceable fundamental right to an educa-
tion, or whether this section is a textually demonstrable constitutional commitment of
authority over the public schools and school finance to the Legislature.

On the basis of the caselaw authority outlined above, I urge this Honorable Court
to reverse and render the Trial Court's judgment on the basis that it impermissibly seeks
to resolve a nonjusticiable political question.

However, if the Court does not find the preceding cases to be dispositive of this
appeal, I argue that the decision Mymme vy, Marrs and its progeny are conclusive on the
question of final Legislative authority over the school finance system, and in light of
these decisions, the Court of Appeals should reverse and render this judgment.

Iv.

Although Mumme v. Marrs was decided in 1931,%8 its central holding, which is
dispositive of the central issue in Edgewgod, was specifically reaffirmed in 1985 by the
Texas Supreme Court in Spring Branch [.S.D. v, Stamos.%® In both opinions, the Court
held that Legislative decisions on the design of the school finance system are final, and
cannot be reviewed by the courts "except when so arbitrary as to be violative of the con-
stitutional rights of the citizen,"70

65 14 @ 273,274.

66 14 @ 276.

§7 4@ 274.

8 Muwmme v Marrs, 40 S.W. 2d 31 (Tex. 1931).

9 Spring Branch [S.D. v. Stamos, 695 S.W.2d 556, 559 (1985).
0 Mumme v Marrs , @ 36.
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This same ruling finds support in every other decision on the subject by Texas ap-
pellate courts. For example, what is "efficient” or "suitable” within the meaning of Arti-
cle VII, § 1 will be left to the Legislature to decide,”! or to local school boards.”2 "The
word 'suitable’ used in connection with the word 'provision' in this section of the Consti-
tution, is an elastic term, depending upon the necessities of changing times or conditions,
and clearly leaves to the Legislature the right to determine what is suitable, and its deter-
mination will not be reviewed by the Courts if the act has a real relation to the subject and
object of the Constitution.”

In fact, final Legislative authority over the design of the school finance system is
such a powerfully conclusive presumption in Texas that, according to the editors of the
Annotated and Comparative Analysis of the Texas Constitution, "Not one case was found
that nullified an education statute or school board regulation on the basis that it contra-
vened the ‘efficiency’ or 'suitability’ standards of § 1, and challenges on that ground are
now rare."”3 This is a remarkable statement. Very few areas of the law are so well set-
tled that the editor of an exhaustive annotation on the subject would be moved to make
such an assertion. Yet the Trial Court disagrees.

Despite the express terms of the Constitution, despite the clear intent of the
framers of the Texas Constitution and despite the unequivocal disagreement of the Texas
and the United States Supreme Courts, the Trial Court, by its judgment, seeks to assume
final authority over the efficiency, suitability and quality of Texas public schools.

In both Mumme v _Marrs and San Antonio Independent School District v, Ro-
driguez, the Supreme Courts admonish the lower courts to exercise judicial restraint and
abstain from reviewing Legislative decisions on the design of the Texas school finance
system.” Judicial restraint is required under the textually demonstrable commitment
criteria of the political question doctrine, but even without this unavoidable rule, the
"Judiciary is well advised to refrain from imposing ... inflexible constitutional re-
straints"73 in an area such as public school finance policy where there is clearly a "lack of

" Glgss v, Pool, 166 S.W. 375 (Tex. 1914); Braden et al @ 507.

72 Wilson v, Abilene [SD.. 190 S.W.2d 406 (Tex. Civ. App. - Eastland 1945, writ refd w.o.m.); Braden
etal @ 507.

73 Bradenetal @ 507.

74 @ 1300, 1301, 1302, 1308, 1309, & 1310; Marrs, @ 33,34, 35 & 36.

75 Rodriguez, @1302.
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judicially discoverable and manageable standards",’® and where the exact equality stan-
dard imposed by the Trial Court will "circumscribe or handicap the continued research
and experimentation so vital to finding even partial solutions to educational problems and
to keeping abreast of ever changing conditions."?” _

The issue of public school finance policy also triggers all of the remaining politi-
cal question criteria that identify an issue as a non justiciable controversy. As already
shown, there is a textually demonstrable constitutional commitment of the issue to the
Legislature and there is a lack of judicially discoverable and manageable standards for
resolving it.”8 But in addition, it is impossible for the Courts to resolve this issue without
first making an impermissible, nonjusticiable policy determination that the Legislature is
incompetent or unable to provide an adequate education to Texas school children when
the Legislature is granted sole authority to do so by the Constitution.”™

Clearly, for the Courts to make such a decision also expresses profound disrespect
due the Legislature as the coordinate branch of government textually responsible for final
decisions on the efficiency or quality of the public schools.80

In addition, there is an unusual need in this case for the Courts to exhibit
"unquestioned adherence to ... political decisions already made" by the Legislature be-
cause of the unique character of the Texas Constitution, the unwavering line of caselaw
authority outlined above and because of the monumental economic, social and political
impact of affirming this decision.81

And finally, there is the absolute certainty "of embarrassment from multifarious
pronouncements by various departments” on the question of how public school finance
policy should be structured in order to assure an adequate minimum level of quality in the
public schools.82 Already, various organizations and elected officials and school admin-
istrators are all developing alternative funding plans in a frantic effort to satisfy Judge
Clark's standard of exact equality in access to funds. In the words of State Treasurer Ann

76 Bakery Carr @ T0.
77 Rodriguez @ 1302.
% @ mo.

1@ 710.

80 14 @ 710.

81 1a@ 710.

32 14 @ 710.
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‘ Richards, "There will be a jillion proposals coming up before the legislative session is
here. There is going to be a different scenario every other week."8

V.

If for all these reasons, the Court still does not consider the issue of school finance
policy to be a nonjusticiable political question, I would urge this Honorable Court to seek
guidance from "the foregoing considerations [to] buttress [the] conclusion that Texas'
system of public school finance is an inappropriate candidate for strict judicial
scrutiny."$4 In the opinion of the United States Supreme Court, "these same considera-
tions are relevant to the to the determination whether that system, with its conceded im-
perfections, nevertheless bears some rational relationship to a legitimate state purpose."8S

Even though the Court in Rodriguez was reviewing the Texas school finance sys-
tem as it existed in 1971, at a time when local wealth disparities resulted in spending dis-
parities far greater than the disparities that exist today, the Court held that "the Constitu-
tional standard under the Equal Protection Clause is whether the challenged state action
rationally furthers a legitimate state purpose or interest. We hold that the Texas plan
abundantly satisfies this standard."86

The legitimate state purpose which the Rodriguez Court found to be rationally

furthered was local control over the quality of local schools. To quote at length from the
opinion:

"The persistence of attachment to government at the
lowest level where education is concerned reflects the depth
of commitment of its supporters. In part, local control means
... the freedom to devote more money to the education of
one's children. Equally important, however, is the opportu-
nity it offers for participation in the decision making process
that determines how those local tax dollars will be spent.
Each locality is free to tailor local programs to local needs.

83 Houston Chronicle, April 26, 1988 @ § 1,p. 13.
84 Rodriguez @ 1302.
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"Pluralism also affords some opportunity for experi-
mentation, innovation and a healthy competition for educa-
tional excellence. An analogy to the National-State relation-
ship in our federal system seems uniquely appropriate. Mr.
Justice Brandeis identified as one of the peculiar strengths of
our form of government cach State's freedom to 'serve as a
laboratory; and try novel social and economic experiments'.

"No area of social concern stands to profit more from a
multiplicity of viewpoints and from a diversity of approaches
than does public education."8?

In Texas Constitutional interpretation, local control is far more than a legitimate
state interest. It is a fundamental right explicitly guaranteed in Article I, § 1 of the state
constitution. And local control of locally elected school boards and school districts is
guaranteed by six express grants of Legislative power in Article VII, § 3 to create local
school districts for the purpose of raising money locally to support local schools.

Thus, the effect of the Trial Court's judgment is to declare these provisions of the
Texas Constitution unconstitutional. This is illogical and the Trial Court is powerless to
make such a ruling for obvious reasons. The people of Texas wrote and adopted the
Constitution, and the Trial Court must obey the dictates of the people as expressed in that
document.

Furthermore, in declaring the school finance system as it exists in conjunction
with school district boundaries to be unconstitutional, the effect of the Trial Court's judg-
ment is to declare Article XT, § 10 of the state constitution unconstitutional as well, be-
cause this recently repealed section specifically validated many existing school district
boundaries.

87 [d @ 1305.
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CONCLUSION

For all of these reasons, or for any one of them, the Trial Court's judgment should
be reversed and rendered by this Honorable Court. Whether or not this judgment is re-
versed on appeal, I believe that the people of Texas must take it on themselves to nullify
this judgment through a constitutional amendment granting the Legislature unequivocal
and final authority over the school finance system.

I am compelled to this conclusion because of the sheer magnitude of the effects of
this judgment and the complete disregard exhibited by the Trial Court for the intent of the
framers of the Constitution, for well established rules of law laid down by the highest
courts in the land and because of the Trial Court’s rejection of the best efforts of the Leg-
islature in seeking to equalize education funding through HB 72 as inadequate, even
though the Plaintiff’s lead expert witness described HB 72 as "the most comprehensive
reform bill passed in the United States by any state."88 In the words of our Commissioner
of Agriculture, Gary Mauro, arguing on behalf of the Trial Court's judgment, "House Bill
72..was the most significant and far reaching package of education reforms in modern
times."89 In the words of the Trial Court, HB 72 and all the reforms that preccded it were
merely "generous and thoughtful.."%0

One of the most disturbing aspects of the Trial Court's judgment is that the Court
has implicitly found that the Legislature and the voters are incompetent or unable to pro-
tect this fundamental right to an education. Judicial intervention of this magnitude can
only be justified on the basis that the prejudices of the political process have proven to be
injurious to a powerless minority or an infringement of a fundamental right9! It is this
Judicial premise that led Chief Justice Rehnquist to call the Trail Court's analysis"the
'ward of the Court' approach to equal protection."92

88 Statement of Facts, @ 52.

89 Amicus Curiae Brief of Land Commissioner Gary Mauro, Kirby et al v. Edgewood et al, No. 3-87-
190-CV

9° Statement @ S.

9 United States v _Carolene Products Co,, 58 S.CL. 778, 783, n. 4 (U.S. 1938) Ely, The Wages of

Crying Wolf: A Comment on Roe v. Wade, 82 Yale LJ. 920, 933-35 (1973); Nowak, Rotunda &
Young, A Treatise on Constitutional Law, 594 n. 21 (1983).

92 93 5.Ct 2861, 2865 (U.S. 1973).
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As a member of the House Public Education Committee, I recognize the need to
diminish the effect of wealth inequalities statewide and the need to strive toward substan-
tial equality in the kind of education available to all Texas students. But I strenuously
object to the Trial Court's implicit finding that, because of these funding gaps, the Legis-
lature is incompetent or unable to provide an adequate education to Texas school chil-
dren.

In order to reassert the Legislature's proper authority over the school finance sys-
tem, I am proposing a Constitutional amendment which accomplishes two purposes. First
of all, it will require that all court challenges to the school finance system be dismissed on
the merits as presenting nonjusticiable questions in an area of law textually committed to
the Legislature. Secondly, it will track the language of Section 16.001 of the Education
Code in requiring the Legislature to design the school finance system so that it provides
substantially equal programs and services to all school children regardless of local district
wealth. However, the Legislature, not the Courts, will have final authority to decide how
to achieve substantial equality, just as under Miwmme v, Marrs et al the Legislature is
supposed to be the final authority on the meaning of "efficient” and "suitable.”

There is precedent for such an amendment as a method of nullifying court rulings.
In 1908, the Texas Supreme Court invalidated a series of legislative enactments creating
school district boundaries that crossed county lines.9% This decision caused a great uproar
across the state because it not only invalidated and dissolved the school district which was
directly challenged in the trial court, but it also invalidated over a dozen other school dis-
tricts and directly challenged final Legislative authority to draw school district bound-
aries.

This was an intolerable situation (as is the situation posed by the instant case) and
in its 1909 regular session, the Legislature adopted and the voters approved a constitu-
tional amendment, §3a of Article 7, which validated school district boundaries which
crossed county lines. In 1910, the Texas Supreme Court held in Gillespie v, Lightfoot
that this amendment nullified the Pgrks decision.® The Supreme Court's reasoning is es-
pecially relevant to the final disposition of the Edgewood decision:

93 Parke v Wesr, 111 S.W. 726 (Tex.1908).
9 Gillespie v, Lightfoot., 127 S.W. 799 (Tex.1910).
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"The amendment of the Constitution is an exertion of the
sovereign power of the people of the state to give their ex-
pressed will the force of a law supreme over every person and
every thing in the state, so long as it does not conflict with
the Constitution of the United States.

"The rule so established bears down and supplants all
other laws and rules that are inconsistent with it. In deter-
mining rights controlled by it, we therefore have only to as-
certain what it means and give it full effect, so long as it en-
counters no opposition in the higher law of the federal Con-
stitution ...

"By the express language of the people the law which
made [these school districts] formerly invalid, according to
our decision in Pgrks v, West, is changed so that they are
henceforth to be regarded as continuously lawful from their
formation. There is nothing to prevent the people from es-
tablishing such a rule, so long as they do not destroy rights
protected by the Constitution of the United States."95

In approving the amcn'dment which [ am proposing, the peopie of Texas will not
be violating or destroying any rights protected by the U.S. Constitution. Rodriguez is stll
the law of the land, and under Radriguez,, education is not a fundamental right entitled to
judicial protection under the federal constitution, and the design of school finance sys-
tems are left exclusively to the discretion of state legislatures. In fact, adoption of this
amendment does not mean education is no longer a fundamental right. Adoption simply
means that the Legislature is the proper guardian of that right, not the courts.

It is fundamental hombook law that state courts may expand the boundaries of ju-
dicial protection of constitutional rights beyond the maximum limits provided by the U.S.
Supreme Court,? as the Trial Court seeks to accomplish through this judgment. But in
the zone of authority that lies between the maximum limit established by the U.S.
Supreme Court and the farther limit created by the Texas Courts, it is axiomatic that the
people of Texas possess absolute final authority in this area. If the people of Texas
choose to rein in the expansive authority of state courts in this zone of state sovereignty,
we are free to do so.

95 1d@ 801.
96 Nowak, Rotunda & Young, Treatise on Constitutional Law, @ 21 (1983).
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I believe it was the original intent of the framers of the Texas Constitution that the
problems of public school finance be finally decided through public debate in legislative
chambers between the taxpayers and their elected representatives rather than in the court-
room. [ urge this Honorable Court to follow this clear intent. This is also the opinion of

the United States Supreme Court, which concluded its decision in Rodriguez with the
following language:

" ... certainly innovative thinking as to public education, its
methods, and its funding is necessary to assure both a higher
level of quality and greater uniformity of opportunity. These
matters merit the continued attention of the scholars who al-
ready have contributed much by their challenges.

"But the ultimate solutions must come from the lawmakers
and the democratic pressures of those who elect them."?

Respectfully submitted,

JOHN'ABNEY CULBERSON, Member
Texas House of Representatives

P.O. Box 2910, Austin, Texas 78769
Capitol Office: (512) 463-0528

Houston Office: (713) 558-7018

CERTIFICATE OF SERVICE

The undersigned hereby centifies that on the 29th day of April, 1988, the foregoing was
served by first-class, certified mail, return receipt requested, postage prepaid, to each

group of counsel recorded. \6"“%"'6 ol

JOHN ABNEY CULBERSON

97 @ 1310,
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TEXAS LEGISLATIVE COUNCIL
Preliminary Draft

By C«M‘v\ __J.R. No.

A JOINT RESOLUTION
proposing a constitutional amendment providing for equal
educational opportunity and authorizing the legislature to
determine the method of allocating state funds among school
districts.

BE 1T RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Article VII, Section 1, of the Texas Constitution
is amended to read as follows:

Sec. 1. (a) A general diffusion of knowledge being
essential to the preservation of the liberties and rights of the
people, it shall be the duty of the Legislature of the State to
establish and make suitable provision for the support and
maintenance of an efficient system of public free schools so that

each student enrclled in those schools has access to programs and

services that are appropriate to the student's educational needs

and that are substantially equal to those availlable to any samilar

student, notwithstanding varying local economic factors.

{b) The Legislature may determine the method by which State

appropriations for the support of public free schools are allocated

among school districts without regard to any other provision 1in

this constitution other than a provision that places a duty or

limitation on the Legislature regarding only the support of the

public free schools, the regulation of public free schools, or the

regqulation of political subdivisions if school districts are among

the political subdivisions regulated.

D71R104(2) SMH 1



SECTION 2. This proposed constitutional amendment shall be
submitted tc the voters at an election to be held on November 7,
1989. The ballot shall be printed to provide for voting for or
against the proposition: "The constitutional amendment providing
for equal educational opportunity and authorizing the legislature

to determine the method of allocating state funds among school

districts."

D71R104(2) SMH 2



NO. 362,516

EDGEWOOD INDEPENDENT SCHOOL
DISTRICT, SOCORRO INDEPENDENT
SCHOOL DISTRICT, EAGLE PASS
INDEPENDENT SCHOOL DISTRICT,
BROWNSVILLE INDEPENDENT SCHOOL
DISTRICT, SAN ELIZARIO INDE-~
PENDENT SCHOOL DISTRICT, SOUTH
SAN ANTONIO INDEPENDENT SCHOOL
DISTRICT, LA VEGA INDEPENDENT
SCHOOL DISTRICT, PHARR-SAN
JUAN-ALAMO INDEPENDENT SCHOOL
DISTRICT, KENEDY INDEPENDENT
SCHOOL DISTRICT, MILANO
INDEPENDENT SCHOOL DISTRICT,
HARLANDALE INDEPENDENT SCHOOL
DISTRICT and NORTH FOREST
INDEPENDENT SCHOOL DISTRICT

on their own behalves, on
behalf of the residents of
their districts, and on behalf
of other school districts and
residents similarly situated;
ANICETO ALONZO on his own
behalf and as next friend of
SANTOS ALONZO, HERMELINDA ALONZ20
and JESUS ALONZO; SHIRLEY
ANDERSON on her own behalf and
as next friend of DERRICK PRICE;
JUANITA ARREDONDO on her own
behalf and as next friend of
AUGUSTIN ARREDONDO, JR., NORA
ARREDONDC and SYLVIA ARREDONDO;
MARY CANTU on her own behal® ard
as next friend of JOSE CANTU,
JESUS CANTU and TONATIUH CANTU;
JOSEFINA CASTILLO on her own
behalf and as next friend of
MARIA CORENO; EVA W. DELGADO on
her own behalf and as next
friend of OMAR DELGADO; RAMONA
DIAZ on her own behalf and as
next friend of MANUEL DIAZ and
NORMA DIAZ; ANITA GANDARA, JOSE
GANDARA, JR., on their own
behalves and as next friend of
LORRAINE GANDARA and JOSE
GANDARA, III; NICOLAS GARCIA on
his own behalf and as next
friend of NICOLAS GARCIA, JR.,
RODOLFO GARCIA, ROLANDO GARCIA,
GRACIELA GARCIA, CRISELDA
GARCIA, and RIGOBERTO GARCIA;
RAQUEL GARCIA, on her own behalf
and as next friend of FRANK
GARCIA, JR., ROBERTO GARCIA,
RTFARDN. RARCTA  ROXANNE GBRCTA
and RENE GARCIA; HERMELINDA C.
GONZALEZ on her own behalf and
as next friend of ANGELICA MARIA
GONZALEZ; RICARDO J. MOLINA on
his own behalf and as next friend
of JOB FERNANDO MOLINA; OPAL
MAYO on her own behalf and as
next friend of JOHN MAYO, SCOTT
MAYO and REBECCA MAYO; HILDA S.
ORTIZ on her own behalf and as
next friend of JUAN GABRIEL
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IN THE DISTRICT COURT

TRAVIS COUNTY, TEXAS
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