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CAUSE NO. 362,516 

EDGEWOOD INDEPENDENT SCHOOL > 
DISTRICT, ET AL > 

> 
> 

vs. > 
> 
> 
> 

WILLIAM KIRBY, ET AL > 

146 0 

IN THE 250TH JUDICIAL 

DISTRICT COURT OF 

TRAVIS COUNTY, TEXAS 

STATEMENT OF FACTS 

BEFORE THE HONORABLE HARLEY CLARK, JUDGE PRESIDING 

12 APPEARANCES: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-and-

-and-

-and-

MAY 1 8 1994 

MR. ALBERT H. KAUFFMAN and MS. NORMA V. CANTU, 
Attorneys at Law, 517 Petroleum Commerce Building, 
201 N. St. Mary's Street, San Antonio, Texas 78205. 

MR. PETER ROOS, Attorney at Law, 2111 
Missions Street, Room 401, San Francisco, California, 
94110 

MR. CAMILO PEREZ-BUSTILLO and MR. ROGER RICE, 
META, Inc. Attorneys at Law, 7 Story Street, 
Cambridge, MA, 02138 

MR. RICHARD P. FAJARDO, MALDEF, Attorney at Law, 
634 South Spring Street, 11th Floor, Los Angeles, 
California 90014 

ATTORNEYS FOR THE PLAINTIFFS 



1 APPEARANCES CONT'D 

2 

3 

4 

5 -and-

MR. RICHARD E. GRAY III, and MR. STEVE J. 
MARTIN, with the law firm of GRAY & BECKER, 
Attorneys at Law, 323 Congress, Suite 300, 
Austin, Texas 78701 

MR. DAVID R. RICHARDS, with the law firm 
of RICHARDS & DURST, Attorneys at Law, 600 west 
7th Street, Austin, Texas 78701 

1461 

6 

7 

8 

9 

ATTORNEYS FOR THE PLAINTIFF-INTERVENORS 

10 MR. KEVIN THOMAS O'HANLON, Assistant 
Attorney General, P. O. Box 12548, Austin, Texas, 

11 78711-2548 

12 -and-

13 MR. DAVID THOMPSON, Office of Legal Services, 
Texas Education Agency, General Counsel, 1701 N. 

14 Congress, Austin, Texas 78701 

15 ATTORNEYS FOR THE DEFENDANTS 

16 

17 

18 

19 

20 

21 

22 

23 

-and-

-and-

MR. JIM TURNER and MR. TIMOTHY L. HALL, 
with the law firm of HUGHES & LUCE, Attorneys 
at Law, 1500 United Bank Tower, Austin, Texas 
78701 

MR. ROBERT E. LUNA, MR. EARL LUNA, and 
MS. MARY MILFORD, with the Law Office of EARL 
LUNA, P.C., 2416 LTV Tower, Dallas, Texas 75201 

MR. JIM DEATHERAGE, Attorney at Law, 
24 1311 w. Irving Blvd., Irving, Texas 75061 

25 -and-



1462 

1 APPEARANCES CONT'D 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. KENNETH c. DIPPEL, MR. JOHN BOYLE, and 
MR. RAY HUTCHISON, and MR. ROBERT F. BROWN, with 
the law firm of HUTCHISON, PRICE, BOYLE & BROOKS, 
Attorneys at Law, 3900 First City Center, 
Dallas, Texas, 75201-4622 

ATTORNEYS FOR THE DEFENDANT-INTERVENORS 

17 BE IT REMEMBERED that on this the 3rd day of 

18 February, 1987, the foregoing entitled and numbered 

19 cause came on for trial before the said Honorable Court, 

20 Honorable Harley Clark, Judge Presiding, whereupon the 

21 following proceedings were had, to-wit: 

22 

23 

24 

25 



l 

2 

3 

4 

5 

6 

7 

8 

9 

I N D E X 

JANUARY 20, 1987 
VOLUME I 

~pening Statements: 
! 

By Mr. Earl Luna ----------------------------
By Mr. Turner -------------------------------
By Mr. O'Hanlon ----------------------------
By Mr. Deatherage ---------------------------

PLAINTIFFS' and PLAINTIFF-INTERVENORS' EVIDENCE 

1WITNESSES: 
10 ! 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:D R • R I C H AR D H 0 0 K E R 

Direct Examination by Mr. Gray -------------
Voir Dire Examination by Mr. E. Luna -------
Direct Examination (Resumed) by Mr. Gray ----

WITNESSES: 

JANUARY 21, 1987 
VOLUME II 

;DR. RICHARD HOOKER 
I 
I 

Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Voir Dire Examination by Mr. Kautfman ------
Direct Examination (Resumed) by Mr. Gray ---
Examination by the Court -------------------
Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Direct Examination (Resumed) by Mr. Gray ---
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

i. 

Page 

6 
9 

16 
30 

35 
73 
76 

105 
143 
144 
146 
16 0 
161 
16 5 
177 
182 
184 



l 

2 

4 WITNESSES: 

'. 
. ,· 

I N D E X (Continued) 

JANUARY 22, 1987 
VOLUME III 

.. 
•, . 

5 MS. ESTELA PADILLA 

6 

I 

8 

9 

10 

11 

12 

13 

14 

is 

16 

17 

18 

19 

20 

21 

22 

23 

:24 

25 

I 

Direct Examination by Mr. Perez ------------
Cross Examination by Mr. E. Luna ----~------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Recross Examination by Mr. E. Luna ----------

JANUARY 26, 1987 
VOLUME IV 

!WITNESSES: 

I iDR. RICHARD HOOKER 

I 

I 
Cross Examination (Resumed) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------

I 
I 

ii 

Page 

309 
J44 
:no 
J/9 
399 

416 
546 



l 

2 

3 

/ 

I N D E X (CONTINUED) 

JANUARY 27, 1987 
VOLUME V 

4 ITNESSES: 

5 DR. RICHARD HOOKER 

6 

I 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 
I 

i 
I 

IMR. 

I 
I 
! 

Cross Examination (Resumed) by Mr. Turner --
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Deatherage --------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------

BILL SYBERT 

Direct Examination by Mr. Kautfman ----------

iii 

614 
o:>J 
678 
b83 
704 
/14 

/6U 
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.2 

3 

4 

5 

b 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

i 
I 

I 

I N D E X (CONTINUED) 

JANUARY 28, 1987 
VOLUME VI 

lw IT NESS ES : 
I 
IMR. BILL SYBERT 
I 

Direct Examination (Resumed) by Mr. Kauttman -
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner ------------~
Cross Examination by Mr. R. Luna ------------
Redirect Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R. Luna -----------

MS. NELDA JONES 

iv 

821 
84U 
879 
89!:! 
913 
!:! 3 4 
!:14 2 
9~U 

Direct Examination by Mr. Gray --------------- 955 
Cross Examination by Mr. O'Hanlon ------------ 987 
Cross Examination by Mr. Turner -------------- 1UU4 
Cross Examination by Mr. R. Luna ------------- 1022 

:MR. CRAIG FOSTER 

Direct Examination by Mr. Kautfman ----------- !UJJ 

JANUARY 29, 1987 
VOLUME VII 

21 WITNESSES: 

22 MR. CRAIG FOSTER 

23 Direct Examination (Resumed) by Mr. Kauttman - !U~~ 

Voir Dire Examination by Mr. R. Luna --------- 1209 
24 Direct Examination (Resumed) by Mr. Kautfman - l21U 

25 



l 

2 

3 

I N D E X (CONTINUED) 

FEBRCARY 2, 1987 
VOLUME VIII 

4 WITNESSES: 

5 'M R • C R A I G F C 5 T E R 

6 

8 

9 

10 

D 1 r e c t E x a m i n a t i o n ( l o n t . ) b y ~1 r • K a u t t :-:-. a n - - -
Examinat1on by the Court--------------------
Cross Examination by Mr. R1cnards -----------
Volr D1re by Mr. O'Han1on -------------------
Cross Examination (Resumed) by Mr. R1cnards -
Redlrect Examination by Mr. Kautfman --------
V o 1 r D 1 r e E x u E1 .i r, c:. t 1 on by M r . 0 ' Han 1 on - - - - - - - -
Cross Examination by Mr. Turner --------------

11 DR. RICHARD :lOOKER 

12 

13 

14 

15 

16 

17 

Hl 

19 

lO 

21 

l2 

l3 

L4 

L5 

Recross ::xamination (Resumed) by Mr. O'Hanlon
Recross Examination by Mr. T~rner -----------
Further ?ecross Examinat1on oy Mr. O'Han1on 
Further ?ecross Exam1nation ty Mr. Kautfman --

v 

l2~l 

l 2 I 3 
12~l 

129Y 
1313 
13b6 
1376 
1379 

1411 
142~ 

145b 
14)~ 



]_ 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 3, 1987 
VOLUME IX 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

12 

Cross Examination by Mr. O'Hanlon 
Recross Examination by Mr. Turner 

FEBRUARY 4, 1987 
VOLUME X 

13 WITNESSES: 
I 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination by Mr. R. Luna ------------
Further Recross Examination by Mr. Turner ---
Cross Examination by Mr. Deatherage ---------
Recross Examination by Mr. O'Hanlon ---------
Recross Examination by Mr. Richards ~---------
Voir Dire Examination by Mr. O'Hanlon -------
Recross Examination (Resumed) by Mr. Richards
Voir Dire Examination by Mr. O'Hanlon -------
Voir Dire Examination by Mr. Turner ---------
Further Redirect Examination by Mr. Kauttman -
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Turner ----

vi 

1463 
1616 

1643 
16 6 I 
1762 
1711 
1783 
1789 
1791 
1804 
1807 
1815 
1822 
1839 



l 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 5, 1987 
VOLUME XI 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

Further Recross Examination (Cont.) 
by Mr. Turner ------------------------

Further Recross Examination by Mr. O'Hanlon -
Recross Examination by Mr. R. Luna ----------

9 MR. BILLY DON WALKER 

vii 

1846 
1911 
1914 

lU Direct Examination by Mr. Gray -------------- 1918 
Cross Examination by Mr. O'Hanlon ----------- 2041 

11 

12 

13 

FEBRUARY 9, 1987 
VOLUME XII 

14 WITNESSES: 

15 MR. BILLY DON WALKER 

16 

17 

Cross Examination (Cont'd) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------

18 AFTERNOON SESSION 

19 MR. BILLY DON WALKER 

20 

21 

22 

Cross Examination (Res.) by Mr. Turner-----
Cross Examination by Mr. R. Luna -----------
Redirect Examination by Mr. Gray -----------
Recross Exam1Dation by Mr. Turner ----------
Examination by the Court --------------------

23 MR. JERRY CHRISTIAN 

24 

25 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. O'Hanlon -----------

2060 
2119 

2142 
216J 
2169 
2118 
2181 

2184 
223/ 



l 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 10, 1987 
VOLUME XIII 

4 'WITNESSES: 

5 MR. JERRY CHRISTIAN 

6 

8 

10 

11 

Cross Examination (Cont'd) by Mr. O'Hanlon -
Cross Examination by Turner ----------------
Cross Examination by Ms. Milford -----------
Recross Examination by Mr. O'Hanlon --------
Examination by the Court -------------------
Further Recross Examination oy Mr. O'Hanlon -
Recross Examination by Mr. Turner ----------
Recross Examination by Ms. Milford ---------
Reairect Examination by Mr. Gray ------------

12 MS. LIBBY LANCASTER 

viii 

22S3 
2 2 7 -, 
2 3 ~:L 
2361 
2372 
2384 
2 3 9 l 
2408 
2 4 l 2 

13 Direct Examination by Mr. Gray -------------- 2414 
Cross Examination by Mr. O'Han1on ----------- 243~ 

14 
-

15 'MS. GLORIA ZAMORA 

16 Direct Examination by Mr. Roos -------------- 2441 

17 

Hl 

19 

20 

21 

22 

23 

24 

25 
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2 

j 

4 

5 

6 

I 

8 

y 

I. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I N D E X (Continued) 

FEBRUARY 11, 1987 
VOLUME XIV 

~ITNESSES: 
! 
~S. GLORIA ZA~ORA 
I 

Direct Examination (Cont'd) By Mr. Roos ----
Cross Examination by Mr. Ricnards ----------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Mr. Turner ------------
Cross Examination by Ms. Milford -----------
Examination by the Court --------------------

IMR. 
I 

LEONARD VALVERDE 

Direct Examination by Mr. Roos -------------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Redirect Examination by Mr. Roos ------------

I 
I 
I 
I 

I 
i 

i 
IM R . J 0 H N SAWYER , I I I 
i 

Direct Examination by Mr. Kaurfman ---------
Cross Examination by Mr. Richards ----------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Mr. Turner -------------

ix 

2480 
2487 
2487 
2506 
251Y 
2521 

2 °:) 2 I 
254~ 

2568 
2569 

2570 
26 3 °:) 

26J6 
26/8 



l 

2 

3 

4 

5 

6 

I 

i 

I N D E X (Continued) 

FEBRUARY 12, 1986 
·VOLUME XV 

:WITNESSES: 

1MR. JOHN SAWYER, III 

Cross Examination (Cont'd) by Mr. Turner ---
Cross Examination by Mr. R. Luna-----···----
Recross Examination by Mr. O'Hanlon ---------

8 MRS. HILDA S. ORTIZ 

10 

Direct Examination by Ms. Cantu ------------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Ms. M1ltord ------------

11 MR. HAROLD HAWKINS 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 13, 1987 
VOLUME XVI 

19 WITNESSES: 

20 MR. HAROLD HAWKINS 

x 

26 99 
28UU 
2808 

2816 
2838 
2844 

2849 
287 8 
2879 

21. Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 29~U 

2 2 

2 3 

24 

25 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Hanlon -- 3013 

7 Further Recross Examination by Mr. Turner ---- 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr. Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examjnation (Resumed) by 
Mr. Turner -----------~----------------- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 



l 

2 

I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

4 ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

lU 

ll 

Further Recross Examination by Mr. O'Hanlon -- 3220 
Further Recross Examination by Mr. Turner ---- 3286 
Further Recross Examination by Mr. R. Luna --- 3JjJ 
Further Recross Examination by Mr. O'Hanlon -- 3356 
Cross Examination Dy Mr. Gray ---------------- 33/l 
Further Recross Examination by Mr. O'Hanlon -- 3315 
Further Recross Examination by Mr. Turner ---- 3311 
Further Recross Examination by Mr. R. Luna --- 338~ 
Further Redirect Examination by Mr. Kautfman - 3386 

12 MR. ALLEN BOYD 

13 

14 

15 

16 

17 

18 

19 

Direct Examination by Mr. Kautfman ----------- 3388 
Cross Examination by Mr. O'Hanlon ------------ 3418 
Cross Examination by Mr. Turner -------------- 3438 
Cross Examination Dy Ms. M1ltord ~------------ 3441 
Redirect Examination by Mr. Kautfman --------- 3444. 

FEBRUARY 19, 1987 
VOLUME IX 

20 DR. JOSE CARDENAS 

21 

22 

23 

24 

l5 

Direct Examination by Mr. Kauffman ----------- 3449 
Cross Examination by Mr. O'Hanlon ------------ 3484 
Cross Examination by Mr. Turner -------------- 3487 
Cross Examination by Ms. Miltord ------------- 3491 
Examination by the Court --------------------- 3496 



1 

2 

3 

4 

5 

6 

7 

I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment --------------- 3548 

FEBRUARY 23, 1987 
VOLUME XX! 

B DEFENDANTS' EVIDENCE 

9 WITNESSES: 

10 MR. LYNN MOAK 

11 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Thompson ----------- 3661 
Voir Dire Examination by Mr. Kautfman -------- 3683 
Direct Examination (Resumed) by Mr. Thompson - 3684 
Voir Dire Examination by Mr. Kauffman -------- 3692 
Direct Examination (Resumed) by Mr. Thompson - 3693 
Examination by the Court --------------------- 3699 
Direct Examination (Resumed) by Mr. Thompson - 3701 
Voir Dire Examination by Mr. Kautfman -------- 3741 
Direct Examination (Resumed) by Mr. Thompson - 3750 

FEBRUARY 24, 1987 
VOLUME XXII 

19 WITNESSES: 

20 MR. LYNN MOAK 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 3854 
Examination by Mr. Richards ------------------ 389U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 389~ 
Voir Dire Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 393~ 
Direct Examination (Resumed) by Mr. Thompson - 3937 
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2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

i 

I N D E X (CONTINUED) 

FEBRUARY 25, 1987 
VOLUME XXIII 

~ITNESSES: 
~R. ROBBY V. COLLINS 

I Direct Examination by Mr. Thompson ----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna ------------
Cross Examination by Mr. Gray ---------------
Redirect Examination by Mr. Tnompson --------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R. Luna ----------
Examination by the Court --------------------
Further Redirect Examination by Mr. Thompson -
Examination by the Court --------------------
Further Recross Examination by Mr. Turner ---
Further Recross Examination by Mr. R. Luna --
Examination by the Court ---------------------

FEBRUARY 26, 1987 
VOLUME XXIV 

fvITNESSES: 

!DR. DEBORAH VERSTEG EN 

I Direct Examination by Mr. O'Hanlon ----------
Voir Dire Examination by Mr. Kauffman -------
Direct Examination (Resumed) by Mr. O'Hanlon -
Examination by the Court --------------------
Direct Examination (Resumed) by Mr. O'Hanlon -
Voir Dire Examination by Mr. Kauffman -------
Direct Examination (Resumed) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. Gray ----------------

xiv 

3976 
4U42 
4083 
4U~l 
4113 
412U 
412~ 
4lJj 
415U 
41!:>!:> 
4160 
4112 
4178 

419U 
4194 
419!:> 
4271 
4276 
4280 
4281 
4288 
430/ 



l 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 27, 1987 
VOLUME XXV 

xv 

4 WITNESSES: 

5 DR. DEBORAH VERSTEGEN 

6 Cross Examination by Mr. Perez-Bustillo ------ 4380 
Cross Examination by Mr. Kauffman ------------ 442/ 

7 Redirect Examination by Mr. O'Hanlon --------- 45YY 

8 

10 

11 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 46U4 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct Examination (R~sumed) by Mr. Thompson - 4672 
Voir Dire Examination by Mr. Kautfman -------- 4703 
Voir Dire Examination by Mr. Richards -------- 4704 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kauffman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir Dire Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Richards -------- 48UU 
Direct Examination (Resumed) by Mr. Thompson - 4803 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray ---------·---· --- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

16 WITNESSES: 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray-------- 4986 
Discussion by attorneys ---------------------- 5Ul/ 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

23 

24 

25 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 5, 1987 
VOLUME XXIX 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray-------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examination- by Mr. Gray ---------------- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --------------------- 5318. 



l 

2 

3 

I N D E X (CONTINUED) 

MAR CH 2 3 , 19 8 7 
VOLUME XXX 

xviii 1 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ----------~- 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Hanlon ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 



l 

2 

3 

I N D E X (CONTINUED) 

MARCH 24, 1987 
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FEBRUARY 3, 1987 

MORNING SESSION 

MR. O'HANLON: I guess I'll proceed. 

THE COURT: All right. 

1463 

MR. O'HANLON: Before we start, Your Honor, 

I think Mr. Kauffman has a retraction he would like 

to make. 

MR. KAUFFMAN: Well, the attorneys in this 

case are now unanimous, Your Honor, that even my 

questioning whether we would be holding court on 

Friday was probably inappropriate. We all agree that 

a Friday rest period would be good for us. 

So, of course, if the Court wants us here, 

we'll be here, but I heard a firmer response than I 

have gotten in the entire trial when I even asked the 

question. 

THE COURT: Okay. That will be fine. 

18 MR. O'HANLON: May I proceed? 

19 THE COURT: Yes, sir. 

20 MR. CRAIG FOSTER 

21 was recalled as a witness, and after having been previous! 

22 sworn, testified as follows, to-wit: 

23 CROSS EXAMINATION 

24 BY MR. O'HANLON: 

25 Q. Mr. Foster, I have taken -- before we got here and I 
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discussed with you briefly, I believe, I've taken the 

liberty of making a computer here. 

What I want to do is have you kind of give me 

the numbers and work through the methodology with me. 

What I'm going to try to do is explain the 

interrelationship of some of the variables here on 

the Foundation School Program and the local fund 

assignment and how they interrelate with each other. 

What I have done here is, on this vertical axis 

here, I have put dollars in $100.00 increments. Each 

inch represents $100.00 here on the left. On the 

bottom axis, the horizontal axis, I have put in one 

inch increments, five percentiles of student wealth. 

That's pretty much the same way that you have ordered 

your data with respect to that axis, is that correct? 

You've looked at a lot of 

Yes. We have looked at it in terms of those 

percentiles, yes. 

I suppose -- and I'll ask you whether you would be 

more -- in making this kind of analysis, what I am 

going to do is I'm going to take and draw an axis 

line here and we're going to compute the area under 

the triangle for the present system, and then we'll 

move the local fund -- the Foundation School Program 

any way you want, and then compute the square inches 
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1465 ' 

under it and see where it comes along on the wealth 

line. Then we'll figure out what kind of tax rate is 

going to be necessary to implement that kind of a 

program. 

you? 

Does that methodology make any sense to 

In general, it does. It's right out of my 

repertoire. I have done this many times. 

Okay. 

But you will need to, on the horizontal axis, 

represent dollar amounts rather than percentiles 

because there are not equal dollar intervals from one 

percentile to another. 

In other words, the wealth line is not a 

straight line. 

Okay. 

It is a curved line. 

If you don't put down a scale that represents 

dollars, you will not get correct arithmetic when you 

start figuring the area. This just occurred to me. 

I wasn't trying to hide this from you, it just 

occurred to me a minute ago. 

Okay. Let's do that. How would you go about doing 

this horizontal axis, then? 

Well, we have, from our 102-B, a set of values per 

student unit that are at the zero, five, ten, so 

forth, percentile. What I would like to suggest is 
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that for these purposes, we use not the student unit 

figures because we want something that corresponds 

with familiar and recognized Foundation School 

Program numbers, like the $2,414.00 from the 

committee's study and the current level of $2,041.00 

and so forth. 

And in anticipation of there needing to be some 

discussion based on Refined ADA, we have in the far 

right-hand column of Page 3 of 102-B a set of 

property values per Refined ADA that have been 

standardized for cost. In other words, they are 

adjusted for cost the same way -- in a similar manner 

that we adjusted student units. 

Okay. Let me stop you there. 

For one, I don't think we've ever defined this 

standardized. Could you go into a little more 

detail? I don't remember you defining this for the 

Court. 

No. Number one, it is important to understand it's 

exactly proportional to student units. In other 

words, they are larger numbers, but each of them is 

larger by exactly the same proportion or percentile. 

They are numbers which are standardized at the 

average rather than at the minimum. In doing student 

units, we standardize at a minimum value, being 
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$1,350.00. When we standardize for Refined ADA, we 

simply standardized at the average cost per Refined 

ADA. 

Okay. 

The benefit of using figures like that in this kind 

of graph is that this only works if you deal with 

averages. 

Okay. 

You cannot take any particular district because it 

may be a high or low cost. 

Okay. 

You don't know whether it fits into budget balanced 

just on the basis of wealth. It has to be on the 

basis of its cost and combination with its wealth. 

So this does help to permit us to deal strictly 

with averages. 

Okay. 

If it's sort of a "if everybody had average students" 

kind of approach, then this works mathematically. 

Okay. 

So the range that you're dealing with is from -- at 

the low end -- well, if you're dealing with a range 

across all districts of $12,252,542.00 in 

standardized property value in Santa Gertrudis and if 

you put that on this chart, that will be all the way 
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over to the right-hand side, and the data we actually 

want to look at will be a couple of inches over here 

on the left. 

Okay. 

So it will be unmanageable. 

Okay. 

So I would suggest going to the value at the 95th 

percentile 

Okay. 

-- which is one we have, and set up your chart on the 

basis of that value, which is 432,701. So if you set 

a figure out there that, let's say, is 440,000, and 

then you set up your graph to have equal intervals, 

you can divide 440,000 by 20 if you wanted to have 

your 20 intervals. 

Okay. Let's do that. 440 by 20 would give us 

$22,000.00 

Right. 

-- a unit. So this one is going to be 44? The next 

one that's marked will be 88. I'm going to have to 

start multiplying 132, 176, 220, 264, 308, 352, 396 

and 440. That came out right. How about that? 

Very good. 

All right. What this horizontal axis now represents 

are increments in increments at each hash mark, with 
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$22,000.00 per inch property wealth in the district. 

Right, per Refined ADA. 

Per Refined ADA. 

Cost standardized basis. 

Okay. Now, when we are looking at this, how shall we 

look at the vertical axis here? What shall we 

include -- should we include just the Foundation 

School Program, should we include Foundation with 

equalization? 

If you include just the -- well, if you include 

equalization, then you have actually two triangles to 

work with up there. 

Right. 

You have one triangle that goes all the way out in 

the wealth scale, and another that only goes to 

110. 

110. 

So for purposes of doing this, it is better to 

fold the equalization into the total and just 

multiply the average current costs, nominal costs, 

average nominal costs per Refined ADA across the 

state by 1.3 and establish that as that first level 

that we're going to look at. 

Okay. Let's do that. How much would that be? 

That is $2,653.00. 
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Okay. Two thousand six hundred -- let me get a pen -~ 

$2,653.00? 

That is correct. 

These are $100.00 increments, 653, so it would be 

right about in the middle, wouldn't it? 

Now, we're going to need to go with just the numbers ! 

that I have to a little over $2,900.00 there -- well, 

let me tell you the maximum number that I have that 

we might want to look at, and that is $3,492.00, 

which is the average cost of the Accountable Cost 

Advisory Committee quality program for all kids, 

including all the weights and so forth. 

Okay. Well, we can figure out -- I'll take a ruler 

when we get to that point and we'll draw the line 

back down. 

Okay. 

All right. 

is what? 

Now, this 2,653 is what your figures show 

That represents 1.3 times the current average nominal 

costs per Refined ADA, so it is the average cost kid 

plus 30 percent. 

Okay. Now, this distribution will tend to show a 

little bit more money, because of the fact that rich 

districts under this methodology are getting a little 

bit of that, may skew just a little bit, isn't that 
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right? 

Well, what this methodology says is that that 30 

percent is part of the costs for everybody. 

1471 

It's evenly distributed, which we know it's not, but 

if you --

We know it's not evenly distributed with respect to 

the tax rate required to raise it. We've already 

established that. So there is that caveat that needs 

to go with this particular presentation, but it is -

just won't work if we have two triangles. We'll be 

in it forever. 

All right. Now, should we draw this down -- in 

computing that and for purposes of our computation, 

we'll call that 50, so we'll call that 26 and a half 

inches, okay, in computing the area under that. 

Okay. 

That will get us within $3.00 of it. 

I can deal with that discrepancy. 

Where is the point where I'm going to cross this 

line? At the 44? 

First of all, if you will, put a -- perhaps even a 

red line across there at $280.00, so that we can see 

the point beyond which nobody ever drops in terms of 

the state aid portion. 

Okay. 
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That actually -- if you will, extend that all the way 

out because that literally goes to the 12 million, 

which is to the right of your chart, but just to 

emphasize that that is available --

Okay. This money under here is available fund? 

Yes, the so-called per capita distribution. 

Okay. 

You now need to establish a point on the horizontal 

axis which approximates where we are now in terms of 

budget balance -- where budget balanced districts 

begin if all districts have average cost kids. 

Okay. 

We can approximate that by looking at our Exhibit 

102-A, and I'll start at the 95th percentile, which 

is -- Richardson is there. Richardson is not budget 

balanced, so I want to move up a little further. 

Let's see. I'm looking for districts that are of 

some magnitude. Texas City is at 96.8. Let's see if 

they're budget balanced. No, they're not. 

Let's go down to Alamo Heights. 

I believe Alamo Heights is. 

They're not quite. As I recall, you figured that 

they're getting about $100.00 or something like that 

per child. 

Just a moment. They're getting 273 per student unit; 
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probably 200 of that is available school fund. So 

they're almost budget balanced. 

I think the next one down would be Snyder. 

That would not be a bad choice. 

Okay. 

That's at the 98th percentile -

Okay. 

-- which is -- I know that percentile to be 

approximately correct for the beginning of the budget 

balanced districts, generally. 

Okay. 

So we need a line at -- we got from our 440,000 to a 

much higher figure pretty rapidly here. 

Uh-huh. 

So you really need to start your -- you need to 

extend your horizontal axis to pick up Snyder at 

$622.00. So you need a few more inches there. 

All right. 

440 from 620 would be 180, so -

Okay. 484? 

Another eight inches or so. 

What is the amount you were talking about now? 

622. 

Okay. 

Directly above that point on the red line, you need 
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to make some sort of dot, so your current line begins 

over there. That's the beginning point. 

Right here? 

Right. 

Okay. And it goes to this 2,653? 

No. It goes to a point that is less than that by the 

poorest district's local fund assignment per Refined 

ADA. 

Okay. That would be Boles Home? 

Yes. It would be Boles Home, and they would have a 

local fund assignment on a standardized property 

value per Refined ADA of .2865 times $18,480.00. So 

they would have a $55.00 local fund assignment, so 

come down to $55.00. 

Let's call it right at the $2,600.00 mark. 

That would be very close, yes. 

All right. Okay. 

So now to represent the current program, you can draw 

a straight line from the point we have just 

established down to the point on the red line. 

That's $622,000.00. Okay. So we have a line here 

that captures -- what's under this curve is state 

aid. 

Yes. 

Okay. And I assume, then, if we draw a line across 
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the top, we don't go to the top of this, we go back 

to the 2,653. 

Yes. That would capture the total program at that 

particular level. 

Is that about straight? 

Down a little on the right. I appreciate your 

appreciation for-my attention for accuracy. 

Okay. Now, at any given point on there, then, 

wherever a district happens to fall along here, just 

in a representational form, the matter below the blue 

line is the amount of state money that's available. 

That is correct. 

The amount above the blue line and below the red line 

at the top is the amount of local funds that are 

going to have to be raised by a district. 

That is correct. 

Okay. 

To fund an average program at 2,653. 

Okay. Now, we can compute the area under this curve 

by taking 26 inches, and then I assume we subtract 

2.8 inches down here because everybody gets that, 

right, as long as I come back to this line? 

Well~ we won't be talking about total state aid then, 

we'll be talking about state aid from sources other 

than the available school fund, which is an 
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acceptable way of doing this. 

Okay. Then what we'll come out here is 28 -- if you 

will write these numbers down, let's call that 28 and 

-- let's call that 28.2 inches here. 

Okay. Got it. 

We'll take 26, and then we'll subtract 2.8 inches, so 

you get 23.2 inches. 

So it's 28.2 by 20 --

23.2. 

All right. 

Take half of that number, it will give us the other 

end of the curve. 

Right. Looks like 327. 

Okay. 

Now, let me ask you a couple of questions about 

this relationship here. If we take off the available 

fund, if we just don't consider this for the time 

being, then the way the system works, because this 

line does not come all the way up to the top, the 

locals -- and the fact we have budged balanced here 

that are spending exclusively local money, the local 

districts are required under this system right now to 

spend a little bit more than the state does. 

Yes. 

That's not quite --
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If you did the other triangle, you'd have a minor 

difference for that particular set of districts 

excluding all the budget balanced. 

That's the nature of the system we've got right now? 

That's right. 

Now, what I'm going to ask you to do now is to go 

back to some -- and you can use Dr. Hooker's 

testimony or anything you want -- and let's establish 

a new Foundation program cost at whatever level you 

like, and let's see what it does to this axis. Let's 

see how far we push back into the districts. 

Let's first confirm that the local fund assignment 

rate applies to the cut off district on the 

right-hand side -- applied to its value does indeed 

produce the money we're looking at there --

Okay. 

-- just to verify the system. 

MR. O'HANLON: This is all the computer we 

could afford, Judge. 

I get $1,782.00 plus the available school fund. At 

this point, we're $1,600.00 short. 

We're $1,600.00 short? 

That's because we folded in 

The .3? 

Yeah. We need to change the local share -- assuming 
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we keep the two-thirds/one third sharing ratio, we 

need to change that local fund assignment rate to 37. 

We're up to 2,580 now. We're doing much better. We 

need to adjust the number on the vertical axis so 

that the local fund assignment amount for Boles Home 

is a little bit different. You don't need to redraw 

the line to capture it. 

Okay. 

It's $68.00 instead of 53, so we'll take --

68 is the local fund assignment? 

Yes. So 25 -- wait a minute. 

Yeah, I get 2,585. 

2,585, yes. 

Okay. All right. So when we're measuring that axis, 

let's call it 25.85 inches. 

Okay. And then, that one remains the same at 22 --

23 .2, so you have -- that's 300. 

Let me count these again to make sure we have it 

right. 

300 square inches. 

Okay. You got that? What number did you use here? 

I get 28.2. 

You gave me 23.2. 

It's 28.2. 

Okay. 364 square inches. 
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Okay. Now, did you figure to this point then? I 

should say, did you take off the 280? 

No. 

Okay. Let's take that off. 

Right. I thought you were giving me a net, but I 

should have known. So it's 2,305 times 28.2 divided 

by two. 

Uh-huh. 

How about 325? 

All right. 

That's close to the 327 we had earlier, just got to 

it the wrong way. 

Now, should we use Dr. Hooker's figure? What figure -

well, I'll ask you. What figure should we use when 

we're adjusting up the program? The Accountable Cost 

Committee stidy says $2,600.00 for '85-'86? 

I've got a two-step process that gets us one way 

to do this exercise, at least initially, is to say to 

hold total state money constant --

Uh-huh. 

-- and to hold the local tax rate constant at 55 

cents, which is the average for M&O now, and then see 

what we can do without changing either state aid or 
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And then, if that combination of things doesn't fund 

a certain level, then we have to talk about the 

alternatives as to how you go from that point to some 

higher point. And it happens that the Advisory 

Committee's standard and the quality program are both 

higher costs than the cost at the limits we can go 

without changing state aid or the average local tax 

rate. 

Okay. Let's go to that higher rate for the 

Accountable Cost Committee, then, just for purposes 

here. 

Okay. Let me give you the figures for both the 

standard and quality programs under the Accountable 

Cost Advisory Committee study once they are inflated 

to incorporate the entire Foundation School Program 

rather than just regular education. 

Okay. 

The 2,414 that is for regular education becomes 

3,093, and it is multiplied by -- to get there, it's 

multiplied by 1.28, which is the ratio of total 

program costs per Refined ADA to regular program 

costs per regular ADA. 

Uh-huh. 
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For the quality program, the 2,725 for the regular 

program multiplied by the same factor gives you a 

total of 3,492. 

Okay. Now, to stay true to our methodology here, 

we've got to then take that figure and multiply it by 

1.3, is that correct? 

No. These incorporate. In other words, they are 

we do not add for this analysis a .3. Whatever 

enrichment is there is incorporated for purposes of 

this analysis. 

Okay. 

Now, by that, I do not mean to say that we do not 

need to have some percent above those figures to take 

into account contingencies. But for purposes of this 

analysis, since we have folded the current enrichment 

equalization money into this and it's part of this 

2,653, then to have comparable figures, we need to 

use other data in which it is considered to be part 

of the costs we're going to use, so that we have 

apples and apples. 

Okay. 

And at $2,913.00, that's the next level that I'd like 

to deal with because it's the level at which you can 

take existing state funds and the existing average 

tax rate and show what happens as you change the 
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Well, at 2,913, the Edgewood School District is in 

excess of that, aren't they? 

No. 

They're getting in '85-'86, 2,940 in state and local 

taxes, aren't they? 

I'm afraid you have the wrong book. 

I don't have 

That's state and local taxes for 1 85- 1 86 divided by 

Refined ADA for the prior year --

That's right. 

-- which at the time that publication was published 

was the best data available, but it no longer is. 

But you say that if we'll go back and look at this 

other Bench Marks, I think we'll find that Edgewood 

is a shrinking district rather than a growing 

district. 

Well, all I'm saying is it's not the right figure, 

and there's no point in putting up the wrong figure 

if you and I both agree it's the wrong figure. 

I mean, assuming Edgewood is approximately a stable 

size and that they shrunk over that period of around 

700 between the time the '84-'85 and the '85-'86 came 

out. I'm willing to suffer the fact that we lost 700 
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students for purposes of this analysis. Okay? That 

will cost the state a little money. I'm not trying 

to compute any district here. I'm trying to get 

You cannot compute any district here unless you 

assume it's an average cost district, which Edgewood 

is not. But I can give you a standardized figure 

based on the average. 

This kind of analysis is generally not for the 

purpose of looking at -- well, we can, though. We 

certainly can. If we use the standardized figure, 

then it fits into a standardized framework. 

Okay. What I am trying to find out now is how much 

money we should run on this axis. 

MR. RICHARDS: He's already said 2,913. 

2,913 is the next number up that we need to look at. 

Okay. 

That represents an enhancement of the state's 

Foundation School Program of -- that would represent 

a $260.00 enhancement of the program that we started 

with here. 

Okay. Now, let's take this 29.13 to tell me how far 

I can get on this axis, take that 29.13 and divide it 

by two, and that will cut it in half. 

We still have to do the 2.8 down there. 2,469. 

Okay. To do that, I'm going to move that twenty-four 
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and five-eighths inches, a little over five-eighths. 

That will get me at just a hair over five-eighths and 

would be .62, correct? 

Okay. 

All right. And we draw the same line, don't we? 

I'll draw this one in black. 

Now, as I see that, that's going to put us at 

about $510,000.00 property wealth in the district. 

That is correct. I mean, if it is correct, we are at 

Robert Lee at that point. 

Okay. And where is that in the percentile -- how far 

down is that? What district is that? 

That's at the 96.8 percentile. It is the 113th 

wealthiest district. 

Okay. So you've cut off 113 districts at this point 

by --

We 11, let's just cut -- we're talking about the 

additional ones that are budget balanced. 

Uh-huh. 

We already have -- let's see -- we have created 23 

budget balanced districts. 

Okay. Now, let's take the next figure up the line. 

Should we go to Mr. Hooker's, or 3,400, or would you 

not subscribe to that kind of an increase? 

At this point, no. At this point, as we have 
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indicated, created some additional budget balanced 

districts. We also need to look at -- well, we have 

an error up there, Mr. O'Hanlon. We need to draw a 

new red line at that higher figure, the 2,913 -

Uh-huh. 

-- and then we need to start your black line from the 

state aid point. 

Okay. So I don't draw too many lines, let's leave 

that off and do the rest of the analysis 

understanding that every district is going to be 

raising a little bit of money. 

Okay. But we need to redo the 

Calculation? 

-- calculations we just did. 

That's fine. 

We haven't really created that many budget balanced 

districts yet. 

I wouldn't want to create any more than we have to. 

I have no problem with that. 

I understand. 

MR. RICHARDS: Kevin, can you tell us how 

much money there is in here between this blue line 

and black line? 

MR. O'HANLON: Well, actually, we probably 

could compute that, if you really want to know. 
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MR. RICHARDS: I thought that's where you 

were going. I thought you were going to take that 

triangle and figure out how much money was inside it. 

MR. O'HANLON: It actually can be done. 

MR. RICHARDS: Can it? 

MR. O'HANLON: Yes. 

Mr. O'Hanlon, you might want to note that black line 

really starts at twenty-eight and a third inches. 

28.33? 

Yeah. Okay. It's going to be below -- okay. 

28.33. 

You should be at twenty-four and a half inches. 

I was at twenty-four and five-eighths. 

You're okay there. 

Okay. 

A. And that value is going to be slightly lower. 

Q. Okay. So what was the district that you identified? 

MR. RICHARDS: Robert Lee, No. 113. 

MR. O'HANLON: Okay. 

BY MR. O'HANLON: 

Q. What's the next figure we want to do? 

A. Okay. Let's see, let's also draw that second red 

line that shows the new program level. 

Q. Okay. 

A. And draw it above your black line to show that there 
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is a local sxare for the poorest districts. 

Okay. Let me ask you a couple of questions about 

that real quick. 

Now, what you've done by that figure is, in 

essence, captured all of the average property tax in 

the state and put it under the Foundation program. 

That is correct. 

Okay. And that's what the difference between these 

two lines is? 

Yes. 

Okay. And given that average, you have captured from 

the richest district in the state all the money that 

you can, isn't that right? 

Not from the richest district in the state, but from 

every district that is between the two points on the 

red line at the bottom. 

Okay. And this is -- all you've done is, you've only 

picked up about 20 districts? 

Something in that order. 

Okay. 

Whatever that was. 

Okay. So the difference between what the state has 

done and the best the state could do, assuming 

existing tax rates, is represented by that chart. 

Assuming existing state aid and just the average tax 
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rate as an illustration. For example, what that 

procedure does for two districts that I have 

selected, one at 43,000 in property value, and the 

other at 430,000 in the selection, being where one 

district is ten times as wealthy as the other. Of 

course, you'll recognize those figures as being well 

within the range of district wealth without getting 

into extremes, from 43,000 in the poor district to 

430,000 in a rich district. 

What we started out with before we made any of 

these changes was a situation where these two 

districts with identical costs, the poor one was 

spending or had available from state and local funds 

$2,666.00 and the wealthier one had $3,160.00. 

So the wealthier district was spending a little 

under $500.00 more than the poor district. And by 

the time we had done just this much, both districts 

were able to spend $2,913.00. So they were 

equalized, given a constant M&O tax rate at the 

average level and existing levels of state aid for 

those districts. 

So we achieved a substantial degree of 

equalizing. We shifted a significant amount of 

money. And $500.00 in public education is a 

significant amount of money, especially for a poor 
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district. 

So that's what we have achieved so far. 

Okay. 

300. 

I compute that we shifted from 26 -- about 

No, from the -- if this thing is actually 

proportional, and you can make determinations from 

it, and you're close but not exact, what this means 

is if you took -- if you drew a line at the 

$43,000.00 mark and drew another line at 430,000, 

what you've done, without changing state aid or total 

tax rate, you shifted $500.00 from the district at 

430,000 in value to the district at 43. 

Oh, I see. You've taken $500.00, but you haven't 

given $500.00 over here. 

The reason why I say that is that all we've 

done for the theoretical poorest district is raise 

their spending level from 2,653 to 2,913. So we 

For the very poorest district. What I'm talking 

about is two districts that are elsewhere in this 

chart, but for which I have actually computed actual 

data. 

Okay. Now, this is essentially -- the difference 

here is the difference between what the state's doing 

and the best the state could possibly do without 

raising a heck of a lot more money? 
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No. That's not true. The state could raise a little 

bit more money. The state could talk about a 

slightly higher local fund assignment, both of which 

would continue to make significant contributions. 

Well, now, wait a minute. Slightly higher money is 

more money. 

Yes. You said a lot more money. 

Excuse me. And a local fund assignment, raising the 

local fund assignment is more money too, isn't it? 

It puts more money into the system, yes. 

And what it does by doing that is it requires these 

districts -- every district that's above the line to 

raise their tax rate. 

If they want to spend at the level indicated. They 

do not have to raise their tax rate. And if they're 

already raising a higher tax rate, which is very 

common, then they don't have to raise their rate one 

penney in order to spend at that level. In fact, 

they may decide to cut their tax rate and spend at 

that level. 

But we know there's a lot of districts in the State 

of Texas that have made the choice to spend more than 

the average, isn't that right? 

That is correct. 

And they actually in terms of tax rates, the 
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higher taxing districts tend to be in the middle. 

Tbe highest tend to be in the middle with some 

obvious exceptions there. The next highest tend to 

be at the poor end. And the lowest tend to be at the 

high end. If you 

Well, now, wait a minute. If you're saying in the 

middle, I count one -- well, that's a half -- one, 

two, three, four, five, six, half, half, seven and a 

half, which is 75 percent of the districts in the 

state, according to your chart, tax at a higher rate 

than the 10 percent of the poorest districts? 

You're looking at the M&O rate or you're looking at 

the total --

No, I'm talking about the total tax rate -- no, I'm 

looking at M&O here. 

If you look at the -- if you can visualize a slope 

that has as much below as above it at the top of 

those charts, you will see there is a downward 

sloping line. The arithmetic average of deviations 

produces a downward slope. 

Okay. 

So there is a downward slope in total tax effort from 

poor to rich. Probably also true mathematically. 

Now, what we're going to find is that these districts 

in the middle, though is it reasonable to assume 
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that these districts in the middle are not going to 

be because they're not content now with spending 

at an average tax rate, if they want something more 

than an average program for their kids, are likely, 

if they want to continue that, to be forced to raise 

their taxes? 

Well, if they want to continue to maintain a gap 

between themselves and other districts, that might 

require raising their rates, but if they want to 

maintain a high quality program and they already have 

it, then I don't know why they'd raise their tax 

rates. 

Okay. Now, at any rate, what we're doing -- by 

simply calling something local fund assignment 

doesn't mean that citizens out there aren't going to 

have to pay taxes in order to support the educational 

program. 

Citizens do now; citizens will continue to pay taxes 

to support local education. 

And every time we raise that local fund assignment, 

what the state, in effect, is doing is forcing a tax 

increase 

That's not true. 

-- on districts. 

That's not true. 
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Well, they don't have to spend. That's --

Well, if Richardson, for example, is funding with 

their tax rate, which is above average, and with the 

state aid that they're getting, if they are funding 

what they consider to be a quality program, or what 

the state considers to be a quality program, either 

way, if you raise the local fund assignment their 

choice is whether to maintain that gap, which could 

mean an increase in taxes, or to just have that 

something that's more equitable in terms of the 

comparison between that program and somebody else's 

program. 

I see. You represent the Equity Center. Would you 

tell your subscribing districts to make less than 

that average total tax rate? 

I do not advise my members with respect to where they 

should set their tax rates. 

You wouldn't tell your districts? You're up here 

telling the Court that everybody needs to spend the 

same amount of money, but you wouldn't tell the 

districts that you represent that they need to spend 

the same amount of money that everybody else does? 

I don't make those kinds of recommendations to my 

districts. 

How can you be up here making it to the Court if you 
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Well, I didn't know that I was here to make 

recommendations to my membership or that there is any 

necessary relationship between how I deal with my 

membership and how I deal with the overall question 

of school finance equity in the state system. 

Okay. So the business of how much money a local 

district wants to spend is their own business. 

It is, up to a certain point, not quite their own 

business, because if they are not funding at certain 

levels, they are likely to be in trouble with the 

state with respect to accreditation. So they may 

spend less, they may tax less, but it may cause them 

to lose accreditation or to be otherwise warned or 

put on some sort of status that means less than fully 

accredited. So there is, by virtue of accreditation 

compliance activities, some pressure on school 

districts to tax locally at at least that level. 

So you wouldn't tell these poor districts down here 

to tax at the same rates of the middle district. You 

wouldn't tell them that; it's not your business, even 

though they can raise and spend more money on their 

kids. 

I would advise them -- if we made a change in the 
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school finance formula which had the effect of 

providing substantial additional state aid with some 

additional local effort, I would advise them of that 

fact and I would compute for them what additional 

state funds they might receive if they made some 

particular effort level. 

What they do with that information and advice 

is entirely their own business. 

So it's okay for these districts out here to be 

taxing at less than the state level, the state 

average level. They're taxing, as you can see, 

significantly below the statewide average, aren't 

they, for maintenance and operations? 

I don't understand why you would say that. 

Well, they're taxing at an average of -- if I read 

that right -- about 45 cents. 

You're talking about the M&O? 

Yes, sir. 

Okay. If you don't look at the total tax burden, you 

miss a very important point. And that is that 

taxpayers don't really make a fine distinction 

between what is being collected from them for debt 

and what is being collected for operations. Their 

acceptance of or resistance to the setting of tax 

rates and increases in tax rates is a reflection of 
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the perceived burden that they're under, and they 

don't ask to break it down between debt and M&O. 

You know as well as I do, Mr. Foster, that once 

you've issued an unlimited bond, that that tax rate 

-- the tax rate necessary to retire it is out of the 

control of the trustees, isn't it, of an independent 

school district? 

No, it's not. 

You have to 

You have to have made a commitment to retire the 

debt, if that's what you mean. 

No, you have to do that. That's part of your 

fiduciary responsibilities. 

That's correct. 

That's not subject to a roll-back election or 

anything of that nature, is it? 

No, it's not. It is exempt from the roll-back 

provisions. 

That's right. So the only thing that the voters are 

involved in is the setting of that maintenance and 

operations tax? 

That's not true. If the trustees have made a 

commitment to spend large amounts of money to build 

what they consider to be necessary facilities, then 

taxpayers will resist increases in M&O taxes because 
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they are already heavily burdened by the combination 

of M&O and debt taxes. 

Well, let's take the total, then. Now, these 

districts are still spending below the state average, 

aren't they, for total taxes? 

The very poorest group is slightly below the state 

average. They're just real, real close to it. 

And you wouldn't advise them to spend at the state 

average 

MR. RICHARDS: Excuse me. Mr. O'Hanlon, he 

hasn't finished his answer. Why don't you let him 

finish before you cut him off, okay? 

And then the next four columns, including the narrow 

one next to that, and the next two narrow ones, and 

the one next to that are all in the bottom third of 

wealth and they are all making an effort that is 

clearly above the state average. 

Uh-huh. So you wouldn't advise these districts and 

say, "Hey, we can spend more money on our kids if we 

go up to average tax rates." That's what I want to 

know. 

What are you going to tell these folks down 

here, that they're not spending enough money? 

If they went up to the average tax rate, their values 

are so low in that set of districts that it would be 
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counter-productive in terms of the additional hassle 

on taxpayers for a very, very small return, the only 

exception to that being those districts which have 

not yet maximized their enrichment equalization aid. 

There's a bunch of those, aren't there? 

There are some. There are many more that have 

substantially increased their tax rates to take 

advantage of the -- to maximize their enrichment 

equalization aid. 

Well, the very first one on your list, Boles Home, 

doesn't have a rate high enough to maximize their 

state enrichment equalization allotment, do they? 

That's correct. I have no recommendation to make to 

Boles Home Independent School District. 

You wouldn't tell them "Hey, guys, in addition to 

losing all your local revenues, you're losing state 

dollars in amounts big enough to make a difference, 

and that we don't think your program, if you're not 

spending at these levels, is good enough to meet 

state standards"? 

MR. RICHARDS: Excuse me. I object. 

Counsel ought to frame a question the witness may 

answer and not put compound questions together. 

That's at least three run together, it seems to me. 

THE COURT: Go ahead. See what he can 
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Would you tell me again what your question or 

questions are? 

Okay. You wouldn't tell Boles Horne that, "Hey, 

you're losing state money"? 

Number one, no, I would not. They haven't asked for 

my advice and they're not members of the Equity 

Center. 

But as a poor district -- you're speaking on behalf 

of poor districts. Don't you think these districts 

ought to make the effort? 

Oh, I wish that they would take advantage of the 

inducements in the enrichment equalization formulas 

so that you wouldn't have to ask me these questions. 

Now, what does this -- what does Boles Horne -- what 

does the fact that they're not doing that do to all 

your ratios? 

Very little. 

If you increase their state funding by about -- their 

total program funding by about $300.00 per student 

unit? 

Okay. Tell me what exhibit of mine that you're 

referring to. 

Okay. Let's look at a bunch of them. Start off with 
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102-A, the first one that I had out. 

All right. 

Now, Boles Horne is what you base all the ratio on on 

property value per -- that's on property value per 

student. That wouldn't change at all, would it? 

Right. That has nothing to do with whether they levy 

their full maximizing tax rate. 

Let's look at 105-E, and the district 

105-E? Did you say E? 

How about D and E? 

E is a group report. 

Uh-huh. 

All right. 

Let's look at 105-D. 

All right. 

Now, Boles Horne isn't the lowest, is it? 

No, it's not. 

The lowest is Centerville on Page 3, top of the page. 

That is correct. 

Should we look at the tax rate? 

We can certainly do that. 

Do you have it there? Do you want to look at it? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Well, I was going to look at it in 116. 

Okay. 

1501 

Centerville. There are two Centervilles. Must be 

this one. There are two Centervilles. It's the one 

that's in County 228. 

Uh-huh. 

And their M&O tax rate is 44 cents, which is 12 cents 

below the state average. It's about like Dallas'. 

The total tax rate is 44 cents, which is 23 percent 

below the state average. 

So they don't qualify for a lot of state dollars, do 

they? 

They do not qualify for maximum enrichment 

equalization aid. 

Okay. That's the base line, isn't it? 

That is simply number one in that progression. 

That's the base line for the ratio, isn't it? 

That is the 1.00 point. 

Okay. And the fact that you added $300.00 to that 

district's spending ability by virtue of both local 

taxes and additional state funding would change your 

ratio, wouldn't it? 

If you did what, now? 

If you brought that district up to the amount of 

money they could be spending. 
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Yes. 

If they would spend an average. 

If they had an average tax rate? 

Yes, sir. 

1502 

If they had an average tax rate, they would qualify 

for all their enrichment equalization aid, and they 

would have a higher M&O expenditure per student unit. 

Uh-huh. And by computing the ratio off of them, 

isn't that using the puniary of that district against 

the state? 

If you will look at our group reports, it will show 

that -- you will see that we invariably provide data 

which does not include those extremes. In other 

words, we have given the Court a variety of ways of 

looking at these things, all of which are perfectly 

legitimate. Whatever that expenditure -- the lowest 

expenditure in the state per student unit is is 

number one. I mean, that is the nature of a 

statistical ordering of numbers. 

I understand that. 

It has nothing to do with making judgments about 

whether they should or should not, or do, or 

whatever, to maximize their enrichment equalization 

aid. 

So Centerville out here -- what you're saying -- when 
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we're computing the ratio on 105-D -- and we'll talk 

about some other ones later -- when you are computing 

that ratio, we're saying Centerville is the lowest, 

so we're going to compute a ratio off it, is that 

right? 

What we are saying in all of these rankings is that 

whichever is the lowest number will be assigned 1.00. 

Well, is it fair to say because -- couldn't you have 

said that since they're spending at below, to give 

them a negative in that ratio, if you're going to say 

what the state program could yield? 

That is just another way of looking at it. You could 

line them all up the same way. You could take every 

district and put in its maximum state aid. 

In fact, in 116, we have the maximum state aid 

cited there, so if you are concerned about that and 

want to determine what that might do to the total, 

you can certainly in fact, in those numbers, we 

assume maximum state aid. 

I understand that. But I mean, these ratios -- what 

you're doing when you're computing these ratios is 

you're using the puniary of that district against the 

state, if you're going to say that ratio means 

anything. 

No~ that is not true that we are using that against 
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the state. 

Well, isn't it true --

When you order -- if you're going to do a ranking of 

numbers and you want to compare the lowest number and 

the highest number, you have two choices. You can 

either say we're just going to look at the numbers 

and assign 1.00 to the lowest and go from there. You 

can also say, "Well, let's make a lot of adjustments 

in these. These don't look particularly good for 

this reason or another." Then we could say, "Well, 

okay, because it doesn't look good that way, we'll 

establish some other procedure." 

What we have done throughout our exhibits is to 

be consistent. It is, in my judgment, far more 

straightf oward and honest to be consistent in the way 

you present data than is it to make a lot of 

judgments about each set of data and rearrange the 

numbers to suit your own purposes. 

We could have done that; we did not. 

Okay. So Centerville -- and to the extent that this 

ratio that you're talking about, if this doesn't have 

anything to do with the state program, this just has 

to do with the district's decisions that individual 

districts are making about how much they want to 

spend on their kids? 
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That school district is part of the overall state 

system. It is permitted to make certain decisions as 

an independent school district. The state has 

certain inducements that it offers. The state will 

check out that school district for accreditation. 

Unless it is not an accredited school district, then 

we will assume, from the state's point of view, they 

are spending at least an adequate amount. And it is 

not for me to judge whether I should assign them 

something other than 1.00. 

So you can't tell whether -- are you telling me that 

you can't look at that number, 1,060, and say that 

they are -- these people are spending an inadequate 

amount of money per student unit on their kids? 

If I were associated personally with that school 

district, I would make an effort to get the 

expenditures per student up in that school district, 

but I am not. 

You're sitting on the witness stand and you're 

telling this Court that because districts are not 

spending a certain amount of money on an average 

bases that they can't run an adequate program. 

Now, I'm going to ask you about a district. 

And this district, Centerville, is spending 

$1,060.00. They're doing it because they choose to 
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do it, not because they can't raise additional money, 

isn't that right? 

MR. RICHARDS: Excuse me. That's at least 

4 four questions. Is that right what? You've got --
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That they choose to do it. 

That district has adopted a tax rate which is lower 

than the tax rate that would be required to maximize 

their state aid. 

Okay. So they're choosing to spend significantly 

less dollars, fewer dollars, than they could spend. 

They are making that choice, yes. 

Can you tell that they're running are you going to 

go tell them that they're running an inadequate 

program because of the dollars they're spending? 

No, I'm not. If the state feels that they are, 

that's the state's business. It is not my business. 

So you can run an adequate program for $1,060.00 per 

student unit? 

I have no idea whether that's the case in that school 

district. 

So none of your -- then if you don't have any idea 

for that school district, you don't have any idea for 

the state, do you? 

I have ideas about what kinds of expenditures result 
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in what I consider to be quality programs. 

Well, if you can't apply those ideas to a district, 

what good are they, Mr. Foster? 

I do apply them to districts. 

Then what would you tell this district? 

I'll say it again. I'm not going to tell that 

district anything. 

Why is that? 

It is not my business to do so. 

You're telling the state what to do. Why do you 

hesitate about telling a district what to do? 

I didn't realize I was telling the state what to do. 

Do you have any notion of what level of funding that 

you want to see? 

Yes, I do have a notion as to what level of funding I 

want to see. 

Well, let me translate something real quick. 

Now, you're using the number of 1.57, average 

student is equal to 1.57 student units? 

1.53. 

1.53. So to translate this Centerville, assuming 

that they had the average ratio, that would translate 

to about $1,600.00, wouldn't it? 

Yes. You can actually convert that for the 

individual district, if you would like me to do so. 

___ _...... ---



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Why don't you do that. 

(Witness complies.) 

THE COURT: Let's take a break. 

(Short break.) 
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Before you get into that calculation, I want you to 

look at Plaintiffs' No. 119-A. 

119-A. 

Page 4, three down from the top. 

Looks like Centerville. 

Is that the same Centerville, since there are two of 

them? 

That's the one in County 228, yes. 

Okay. Now, there, you've already done the 

computation of what Centerville would generate in 

state and local tax revenues per student unit at an 

average state tax rate. 

That is correct. 

And because we know that Centerville doesn't have any 

bonded indebtedness since we just looked that up, 

that would all be available to spend on their 

program. 

That is correct. 

And they're spending 1,060, and if they made only an 

average effort, they'd be spending 1,750. 

That is correct. 

All right. So they're leaving $690.00 on the table, 

so to speak, are they not? 

By their local choices, they have decided not to 
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maximize their enrichment equalization aid and not 

tax at the average total tax rate. 

So could we assign them a puniary ratio? 

Well, you may assign them whatever ratio you want. I 

have assigned them a ratio that is consistent with 

the way I presented the data and do not propose to 

change that ratio. 

Okay. But isn't it fair to say that that district -

and that's the lowest spending district in the state, 

right? 

Yes, that is the lowest spending district in the 

state. 

Well, why is it that you make your computations based 

on if your problem here is the state program, why 

is it that you base your numbers on what they do 

spend versus what they could spend if they took full 

advantage of the state program? 

The printouts which show the expenditure per student 

unit are presented in several forms, which you're 

aware of. One is strictly an enumeration from the 

lowest number to the highest number without any 

judgment being made about those figures; whether 

districts should or should not spend that little or 

should or should not spend that much. 

I've made no judgment about whether Santa 
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Gertrudis is spending too much money and should give 

some of it back to Exxon. I've made no judgment 

about the expenditure level in any of those 

districts. I have simply presented them in order of 

expenditure from the lowest to highest. 

We have also presented documents for the Court 

which show the averages of those figures for school 

districts when those school districts are grouped by 

5ths, by lOths, by modified lOths and by 20ths. And 

we have even shown the amounts in cases that are 

univariate analysis at every percentile, every 5th 

percentile from zero to 100. 

I'm not sure what we could do that would make 

any more complete set of data with respect to what 

one might do with it and how one might interpret it. 

It is literally a set of documents that gives the 

Court and anyone else an option to analyze it in any 

set of districts or in any way it pleases to do so. 

Okay. Well, let's just see what that would do to 

your ratios on 103-D. Let's start at the base line. 

Instead of a $1,060.00, let's look at $1,750.00. 

What exhibit are you on now? 

103-D. 

All right. 103-D. 

Okay. Let's see what that does plugging in the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

A. 

Q. 

A. 

A. 

Q. 

1512 

$1,750.00 that Centerville could be spending, what it 

does to your ratio. 

Then if we were to do that --

MR. RICHARDS: You wouldn't use 

Centerville, you'd use Apple Springs. 

-- the entire report would have to be reorganized on 

the basis of the lowest expenditure of that -- you 

would have to look at the expenditures in the 

district which maximizes equalization aid, but at the 

same time, spent not one penney more. And that would 

become No. 1. 

Uh-huh. Let's just -- for right now, let's just use 

that $1,750.00. 

I don't know the $1,750.00 -- is it adjusted for the 

maximum? Okay. We would -- we've already done that 

in the report where Centerville appears in that 

fashion. 

MR. KAUFFMAN: 119. 

119. 

No. But what I'm asking you to do is make the 

computation. Let's change -- let's take 103-D. All 

right? 

MR. RICHARDS: Excuse me. It's clearly 

inappropriate. The next person you'd use is whatever 

the next lowest district is. You don't want to use 
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Centerville as a bench mark. You'd use some other 

district, whichever is the lowest spending district, 

and just place Centerville at another point, if 

that's what the answer is. If Mr. O'Hanlon wants to 

make that calculation, it's up to him to do so. 

MR. O'HANLON: I think this is legitimate 

cross-examination, Your Honor. 

MR. RICHARDS: It's clearly not. That's 

not what the table shows. The table shows lowest 

spending districts and Centerville is not the lowest 

spending district. Let's use the lowest spending 

district, whatever it is. 

MR. O'HANLON: What I submit is that if you 

go to the next lowest one after you get past 

Centerville, you run into the same problem, that 

spending -- the reason why a lot of these districts 

and the ratio is so low, there's in excess of 100 

districts in this state that do not maximize state 

aid. I'm going to take an example, that is 

Centerville, using his own figures and see what it 

does to the ratio. I think it's legitimate 

cross-examination. 

THE COURT: You may proceed, sir. 

The figure for Centerville is $1,750.00. Is that the 

fi~ure you want to deal with? 
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Yes, sir. And let's compare it. At 1,750, let's 

compare it to Spring Creek, which is the first 

district on the rank of expenditures on 103-D. 

We are not looking at 119-A now? 

No. We're looking at 103-D. 

Okay. 

Instead of using the $1,060.00 figure, let's use that 

$1,750.00 figure 

What do you want to do with this? 

-- and compare it, recompute a ratio of its M&O 

expenditures per student unit to -- and I'm going to 

have you compare them to a couple -- Spring Creek, 

which is the highest spending district in this state. 

I don't know whether it's the richest; it's the 

highest spending. 

MR. KAUFFMAN: Your Honor, we object to the 

question. It's completely senseless at this level. 

He's comparing two completely different things. He's 

comparing what one district would raise at its state 

and local tax rate or the average for the state 

against what another one raises with the district 

rate that it actually has. 

Mr. Foster has said that in Exhibit 119-A, he 

has done what Mr. O'Hanlon is asking for. He has 

listed every district in the state with the state and 
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local revenue they would have at the average for the 

state. So he's asking him to compare completely 

different things and make a ratio out of it, which is 

nonsensical. 

Mr. Foster has said several times now that in 

119-A, he has done exactly what Mr. O'Hanlon has 

asked him to do. He's looked at every district in 

the state and he has said how much state and local 

revenue that district would raise at the average tax 

rate for the state and you can compare any two 

districts using the same numbers for every district. 

In 103-E, he said exactly what he was 

testifying to, that this shows the maintenance and 

operation expenditures per student unit, what the 

districts actually spent. So he's done both things. 

To compare one to the other, we object to the 

question as misleading and -- well, I guess that's 

enough. 

THE COURT: I'll overrule. 

Now, would you repeat your question. 

Yes, sir. I want you to take that $1,750.00 figure 

for Centerville, and I want you to recompute the 

ratio with Spring Creek using that $1,750.00 instead 

of the 1,060. 

Okay. So you want me to compare --
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What I want you to do is, I want you to divide 9,523 

by 1,750. 

I'm comparing a district that is taxing at less than 

the statewide average with a district which, if it 

were taxing at the statewide average, would have 

1,750. 

Yes, sir. 

That is a ratio of 5.44-to-l. 

Okay. So if we were to use a higher expenditure 

level, that would change the ratios, wouldn't it, 

what they could spend? 

You can take literally a number from any of five or 

six printouts that I have prepared and compare it 

with another school district in another printout that 

I have prepared that is not similar data and you can 

come up with literally any ratio you want. 

Uh-huh. 

In fact, if you will give me a ratio -- if you like 

six, give me six, and I will find a report where I 

can get you a 6.00 ratio. 

Okay. I want you to do something else. I want you 

to compare that $1,750.00 expenditure to the district 

at the 95th percentile, as listed on 103-D. 

The 95th percentile, we have Richardson, is that 

right? 
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Yes, sir. 

Okay. Their M&O expenditure per unit is 2,529, which 

is 1.45 times the maximum that Centerville could 

raise. 

Okay. So what does that tell us about your ratios 

here? 

It tells you that the ratios that I have put in these 

reports are entirely legitimate; that in every 

instance, I have clearly identified the variable that 

I am going to list, and I have invariably established 

the number 1.00 for the lowest number in that 

listing. 

Well, but see, isn't that a negative figure? 

Shouldn't that truly be a negative if you're looking 

at the state system? 

If you understand the procedure that I used, it 

should not be a negative figure. It should be 1.00. 

Even though --

These are not -- these figures are not figures that 

are based on my judgment as to what the state should 

be doing or what any district should be doing. They 

are based on the pure fact taken from the Texas 

Education Agency files that there is a range of 1.60 

to $9,523.00 in expenditures per student unit. And 

as with every other printout that we've prepared, 1.0 
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is assigned to the lowest number. 

It's just like we assigned to Santa Gertrudis' 

80 cent tax rate the number 1.00. It is the lowest 

in the state. 

All right. 

I've made no judgment about whether Santa Gertrudis 

was taxing at a sufficient rate when I did that. 

And even though Centerville is -- if you were to say 

this ratio is significant -- is this ratio 

significant? 

Is what ratio significant? 

Is this ratio that you have computed on 103-D a 

significant figure in looking at school finance in 

Texas? 

In combination with all of the other reports that are 

provided in that set in which you have statistical 

groupings and in which -- whenever there is a 

univariate, as is the case here, we have ratios to 

the lowest and ratios to the 5th percentile. 

The ratio to the 5th percentile provides one 

the opportunity to look at the data in a very 

standard rule-of-thumb way the restricted range ratio 

of 95-to-l. That information is there. 

If we were trying to deceive the Court or 

anyone else, we might not have put that information 
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in there, but it's all there. The information is all 

there. There is no question as to what the 

information is. It is clearly identified and those 

ratios are exactly what they are. 

What I'm saying is is that if you challenge a state 

system -- this compares district expenditures, 

doesn't it? This doesn't really loo~ at the state 

system because what it does is is it uses as its base 

line the fact that a district is willing to spend 

$690.00 less than they could spend on their kids. 

If you will look, for example, at the district 

groupings for this same report. Can you do that? 

Uh-huh. 

If you will look on Page 1 of 103-E, the first set of 

groups we have are lOths of school districts. 

Uh-huh. 

And when you average together all of the school 

districts that are in that tenth, you come up with a 

total of 1,549. 

Okay. 

That has Centerville in it. It has other districts 

that are spending below their maximum state aid 

level. It has some that are spending as much or 

more, but there's some mix in each of those 

districts. It is a perfectly legitimate statistical 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1520 

technique to group things in that fashion. 

Let me continue. I'm answering your question. 

We have also, on Page 3 of that report, listed 

at intervals of five percentile the districts across 

the state. We have shown the ratio to lowest, which 

is the same figure that you saw in the larger report, 

where Centerville is 1.00 and Spring Creek is 8.98. 

We have also shown a column called "Ratio to 

5th Percentile." When we do the ratio to 5th 

percentile, we have completely eliminated Centerville 

from the calculation. It is no longer of any 

consequence. 

Comparing things at various other percentiles, 

the percentile to the 5th percentile to the number at 

the 5th percentile is a widely recognized, generally 

accepted rule-of-thumb technique for eliminating the 

extremes. 

In statistics, you prove nothing whatsoever by 

citing Centerville or Spring Creek in this instance. 

If you are trying to describe the system, you use 

statistics that are of this nature. "And when we do 

this, we find, for example ••• " And if the Court or 

anyone else decides that 95-to-5 is an appropriate 

range ratio to look at, then the range ratio for M&O 

expenditures per student in the State of Texas is 
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aware of that constitutes equity. 

Let me ask you a question. 
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You can even look at -- go down as far as the 65th 

percentile and you're still above the 1.25, which is 

a very loose general rule type thing established by 

the federal government for entirely different 

purposes. 

Let me ask you a question. In that first tenth on 

Page 1 of 103-E, how many districts in there are not 

maximizing their state expenditures per student unit? 

I do not know. 

That's not a significant number to you? 

It is not a significant number in the determination 

of whether Texas has an equitable school finance 

system. 

Because you can't use the fact that a district 

doesn't want to spend and tax itself at an average 

rate against the state. 

In determining the equity of a school finance system, 

we are looking at two kinds of questions, and both 

have to do with opportunity, equal educational 

opportunity and equal fiscal opportunity to provide 

public education. There is nothing in either of 

those that mandates that everybody take advantage of 
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their opportunity. 

We are not seeking, as far as I am aware, a 

remedy that would force anybody to take advantage of 

their opportunities. 

Those kids in Centerville certainly have a lot more 

opportunity if their district were spending at the 

average tax effort, wouldn't they? 

They would have more money available to the school 

district. 

Presumably that would be spent on kids rather than 

superintendents' cars or something like that. 

I'm not going to make that presumption. 

We've computed -- you've talked about a number out 

here, lost to budget balance. 

Right. 

How much --.we could equally compute a number out 

here, lost to puniary, couldn't we? 

No. 

We couldn't compute that? You cannot compute how 

much the quote "property poor districts" are losing 

because their M&O tax rate is not up to state 

average, could you? 

You can compute that. And you can compute it also in 

terms of how much the state saves by not having to 

send that money to them. 
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other end, aren't they? 

The net would be zero in that case. 

1523 

Not to those kids in those poor districts, would it? 

There would be -- there is now, because those 

districts do not tax at the target rate, less state 

money and less local money available for their 

education than would otherwise be the case. 

That's right. Do you know how much we're losing out 

here because the local districts out here that claim 

they're poor are simply not willing to tax themselves 

at what everybody else in the state is willing to tax 

themselves? 

Well, first of all, your statement is incorrect. Not 

everybody else in the state is willing to tax 

themselves anywhere near the level that's required to 

maximize your enrichment equalization aid. 

Well, how many people are there out there that are 

claiming that they're not getting enough money and 

are simply unwilling to tax themselves at the 

statewide average? 

I have never heard Centerville complain that they're 

not getting enough money. 

So they can run an adequate prog.ram at the funding 

leVels that exist. 
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I don't know what they're running. 

You take it from their lack of complaint that they're 

perfectly happy and content that they can run an 

adequate program at 1,060 per ADA? 

I take from their lack of complaint that they choose 

not to complain. 

Well, you ascribe significance to the fact that they 

weren't complaining. 

I did not. 

Well, what would that figure do? What would you 

expect that figure to do if I were to factor in that 

districts out there are not availing themselves of 

state revenues that are available to them? What 

would that do to the statistical analysis? 

Very little. 

Even though you're changing the ratio here from -

you saw what it did to the ratios. 

But that raw ratio from one to whatever the number 

turns out to be is not, in and of itself, the subject 

of a statistical conclusion that I have reached. 

So then these columns don't lend themselves to any 

statistical conclusion that you reached. 

Those columns represent a full and complete 

laying-out of the available data. 

But they don't --
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I have not reached any -- to answer your question 

further, I have not reached any statistical 

conclusion whatsoever on the basis of the fact that 

Centerville's M&O expenditures per student unit are 

$1060.00. 

And you can't tell us whether they are or are not 

running an adequate program at those levels? 

It is the business of the state through its 

accreditation process to make that determination. I 

am not employed by the state for that purpose. I am 

not employed by the Equity Center for that purpose. 

I do not have any expertise in that particular area, 

specifically determining whether a school district 

is, in fact, meeting all accreditation standards. 

Okay. Let me ask you to assume a hypothetical. Let 

me ask you to assume that Centerville Independent 

School District is meeting all its accreditation 

standards. 

I cannot make an assumption of that nature. I have 

no basis, in fact, to do that. 

Well, I'm asking you -- that's what an assumption is. 

I want you to assume that they are doing that. 

I will -- if you want to hypothesize that that is the 

case, I will work with you on a hypothetical. I will 

not assume it's the case. 
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All right. I hypothesize that the Centerville 

Independent School District is meeting accreditation 

standards. What does that tell us with respect to 

the expenditures required to run an adequate program? 

It would appear that in that area of Texas, among 

other things, that they are able to hire a very -- at 

least an adequate quality of teachers and 

administrators and buy supplies and build buildings 

at rates that are far below the state average. 

Well, now, you've accounted for those variations by 

including the Price Differential Index and the 

small/sparse. I thought your statistical technique 

has accounted for those kinds of difference by 

converting it to student units. 

In your hypothetical, it's possible that the PD! and 

the small/sparse factors for that district are 

inaccurate. 

Well, the dollars aren't inaccurate, are they, the 

1,060? 

According to the records of the Texas Education 

Agency, the $1,060.00 is a correct figure. 

Okay. Let's assume, given that assumption, that the 

Centerville Independent School District is operating 

an adequate program as defined by the state at that 

level and aren't complaining about it, as you said. 
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What does that tell us about the amount of money that 

is required to run an adequate program in the State 

of Texas? 

Well, at the extreme, and I respond only this way 

because you're using an example that, to me, is an 

absolute non-sensical extreme, and the extreme means 

we're spending probably 4 or $5 billion dollars more 

on public education in Texas than is required. 

To run an adequate program. 

Under this absurd hypothetical, that is a conclusion 

that one might reach. 

Well, how can you say it's absurd if you don't know 

anything about Centerville? 

I've already told you I didn't know anything about 

Centerville. You're the one that said we're going to 

do a hypothetical, and I agreed to a hypothetical. 

I did not agree I knew one thing about 

Centerville other than the fact that the records of 

the Texas Education Agency indicate that the M&O 

expenditures per student unit in that district are 

$1,060.00. 

Then what is absurd -- if they can run a program at 

that level, how do you adjust it for the Price 

Differential Index, having adjusted for all the 

various factors that comprise your statistical 
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methodology of a student unit to equalize spending so 

that we can compare, if I recall, every district in 

the state? 

Yes. You may also recall that I said we were using 

the state's own judgment with respect to cost 

differences. We did not specifically say that we 

thought that the state's own cost adjustments were 

either the appropriate adjustments or that on a 

district-by-district basis that they provided precise 

cost differentiation. 

So you're challenging now, as I understand it, the 

basic assumption that underlines all these tabular 

displays of this information? 

We are not challenging that information. I am saying 

that information is calculated on the basis of the 

state's own cost adjustment mechanisms. 

Now, I assume if we're going to do something to 

Centerville to make this come out somewhere on our 

chart, what we would have to do is like we did 

before, which is to add -- multiply it by a factor of 

1.3, is that right? I'm going to put Centerville on 

the chart here, and what I want to do to make it the 

same is I want to multiply it times 1.3, isn't that 

right? 

Take the figure in the far right column. 
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Okay. 

1529 

-- M&O expenditure as that fits into this mechanism. 

Okay. Multiply that times 1.3 and let's see what 

that comes out to. 

Multiply it by what? 

1.3. Isn't that the factor that we used? Or is that 

the number that you've already standardized it for? 

We've already -- for purposes of this, we're talking 

about items that have that in there that we do not 

have to add that to it. 

Okay. Well, let me take a small pen. What was that 

amount on there? 

$1,623.00. 

So old Centerville is actually spending way below 

what they could get, isn't that right? 

Well, we've established they get 1,750. Actually the 

average tax rate is higher than the target tax rate, 

but the 1,750 is not a bad figure. They could be 

getting 1,750 out of the process. 

Okay, per student unit. And I assume 2,653 per 

student? 

No. We've adjusted for Refined ADA. So that's -

you' re right there. That's 1,623. You're right 
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where you should be within that mechanism. 

And if they're meeting accreditation standards, we've 

got the difference between this figure and 2,653 that 

we may be spending too much money on. 

MR. KAUFFMAN: That, again, is assuming the 

hypothetical that they're meeting accreditation 

7 standards and they have an adequate program? 
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I think this witness testified and let me see -- I'll 

ask you again, that's the way that we determine 

whether or not they're running an adequate program, 

isn't it, meeting the state standards for 

accreditation? 

That's the way the state makes those judgments. The 

state has apparently decided that if it has, indeed, 

done a bona fide accreditation compliance examination 

of that district, that they're doing all right. The 

state has also withdrawn accreditation from districts 

who are spending substantially more than that. 

Okay. Because they're not spending it well. 

I don't know. They are not meeting accreditation 

standards. 

Okay. Now, given the light of this, what are you 

going to say is the amount of money that we need to 

be spending on public education in the state? 
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As I indicated in my deposition, the lowest figure 

that I would deal with given all of the data that is 

now readily available to me, most of which is data 

that is available to me through the Texas Education 

Agency, and with that in hand, and with literally 

hundreds of conversations with superintendents and 

other educators, the absolute minimum figure that I 

would consider as the basis for determining 

equalization of educational opportunity in Texas is 

the quality level recommended by the Advisory 

Committee on accountable costs. 

Which is? 

Which on the average from the data we were using 

before, and this is total cost, all things 

considered, except those things which are not in the 

FSP costs, the cost in '85-'86 would have been 

$3,492.00 --

Okay. I want you to take -

-- per Refined ADA. 

Okay. I want you to take that 34.92 -- when you 

talked to school superintendents, I take it you 

didn't talk to somebody at Centerville? 

You're absolutely right. I have never talked to 

anyone at Centerville. 

Okay. Let's take that 34.92 and let's compute where 
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it's going to come out again. 

Well, you don't have enough room on your chart there. 

Well, we can do the drawing, and then I'll do the 

measuring. Okay. If you'll tell me what this 

horizontal line is, the distance, I'll draw it up 

there for us. We do it the same way, don't we? 

Okay. We'll take the 34.92 well, no, we don't 

have all the data necessary to do this, Mr. O'Hanlon. 

Why not? 

We would have to have a statewide estimate from the 

little example I did of two school districts. It is 

not possible to ascertain the statewide costs and the 

local fund assignment required and loss to budget 

balance and so forth, all of the things you would 

need to know in order to do the kind of thing that 

you want to do. 

Okay. 

You simply can't do it without an impact analysis. 

Okay. Just humor me here a minute. I know we're 

going to lose some to budget balance out here, but 

let's see if we can't figure the area under the 

square and where it's going to come down. 

Take this 34.92, divide it in half, and figure 

out how far it will get you under the same area under 

the triangle. 
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One obvious problem is that we don't know what the 

local fund assignment rate would be and, therefore, 

we don't know where to start one end of the line. 

If we draw this line, it's going to come down to a 

certain point, isn't it? 

Yes, it is, but you have to know where to start that 

line on the vertical axis. 

Okay. Let's have --

You want to give me the local fund assignment rate? 

Well, we took off $68.00 here. Let's take off 

$100.00 here. It's roughly proportional. 

You want me to use a local fund assignment that would 

result in a $100.00 local fund assignment for the 

district at 43? Okay. 

So at $100.00, we measure back an inch. 

Well, I'm afraid that's not going to do it. You need 

a higher local fund assignment. 

Okay. 

I mean, it's already higher for as far as we've 

gotten, so if we go further, you need to recommend 

some other local fund assignment rate that you feel 

would be appropriate for the hypothetical. 

$150.00? 

No. We are already at 175. 

Ail right. Got to be careful out here, don't we, on 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

1534 

a local fund assignment? We may put it so high that 

the poor districts can't raise it. 

I don't think there's any danger of getting the local 

fund assignment so high that it. won't be very 

pleasing to low wealth districts. 

Okay. Well, how much? 

Well, it's your hypothetical. Where do you want to 

put it? 

$200.00? 

Okay. $200.00. 

That's got to make this district, if this is right, 

have a tax rate of 66 cents for M&O, isn't it? 

That will be a 55 cent local fund assignment rate. 

Okay. Now, before we talk about that, that's going 

to require an increase in the amount of taxes down 

here, isn't it --

Yes. 

-- that these districts have heretofore been 

unwilling to make. 

If you set the local fund assignment rate at 55 

cents, they'll be more than willing to make that 

effort, I can assure you. 

They haven't made it yet, have they? 

No. It hasn't paid off. 

Even though it cost them -- even though it's cost 
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Centerville $690.00, they still haven't been willing 

to do it. 

Even Centerville might be inspired to do that, given 

the amount of money that would be made available to 

them. 

$690.00 per student unit hasn't done it yet. You 

think if we tried enough out there, they might bite 

on it? 

Even Centerville. 

Okay. Let's do $200.00 local fund assignment. 

You are now at 21 -- a little over 21 and a half 

inches on your horizontal axis. 

Do this one in red. Okay. Now, I read that at about 

$410,000.00. How many districts have we budget 

balanced now? 

Enough. 

You think we've budget balanced enough? 

What is your approximate figure? 

410. 

We have now roughly 155 to 159. Let's settle on 157 

just for --

What percentile of wealth have we cut into now? 

We are at the 85th percentile. 

Okay. So we've budget balanced Dallas, haven't we? 

Uh-huh. 
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And we've put Houston, which is, as I recall, at the 

82nd percentile. They're not getting a heck of a lot 

of money, are they? 

Their state aid would be significantly reduced at 

this point. 

Almost to nothing. 

It would be low. 

Okay. You think those people in those districts 

would ever vote for an increase in state funding for 

public schools when it wasn't coming to their ever 

again when it wasn't coming to their kids? 

Absolutely. They would vote for continued growth in 

state funds for public education. It's the only way 

they would have of obtaining any funds from the 

state. 

Even though they've been budget balanced by this 

system now? 

The way to get the money back is to use their 

political power, which is considerable, to make sure 

that there was enough money in the pie that they 

would get some. 

Or to spend it all locally, based on their property 

tax. 

You mean to raise it all locally? 

Yes, sir, and totally isolate themselves from the 
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state system altogether because that's what we've 

done to Dallas. We've put them out here alone, 

haven't we? They're on their own, except for $280.00 

a kid. 

Yes, they are, and they can do it for less than SS 

cents. At that point, they can have the same 

educational opportunity, same fiscal opportunity as 

every other poorer district in the state. They can 

have the same opportunity at a slightly less tax 

effort. 

Okay. Now, what happens if they decide to spend 

to equalization here -- are we capping these 

districts under this system? Are we capping Dallas 

in addition to that? 

We've not discussed anything like that. 

Let's assume Dallas wants to spend the state average. 

Okay. Now, we've pushed the state average up a 

little bit, haven't we, in order to get enough money 

into it? 

The state average has obviously gone up, yes. 

The state average tax rate. 

No, the state average expenditure. 

Excuse me, state average expenditure. 

So Dallas may be able to do better on their 

own. 
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I don't know what you mean by "they may be able to do 

better on their own." Than what? 

If they go ahead and spend at an average tax rate, 

they're going to get more money, aren't they? 

They would have a little more money than poorer 

districts that were spending at 55 cents. 

So it actually -- let's look back here. Let's look 

at what is going on in 1985-'86. You were here when 

we talked to Dr. Hooker about what's going on in the 

districts right now. 

Do you remember us discussing Defendants' 

Exhibit 15? 

I was here for part of that, I think. I'm not sure 

that I 

Okay. What this is, I will represent to you, and 

what Dr. Hooker testified is is that this is not 

including federal funds. I don't want to get in any 

trouble. This is the state and local revenues, tax 

revenues, in these three districts. And what the 

black number is is the subtraction of what they're 

spending for debt service. The blue number is what 

they're spending for maintenance and operations by 

subtracting debt service. Now, that's pretty equal, 

isn't it? 

I'~ have to look at my own figures to decide whether 
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or not I thought that Edgewood, Houston and Dallas 

numbers are actually in that relationship. 

Okay. Well, this is from you all's Exhibit No. 205, 

4 which is where we took that. 

5 Now, what are we going to do --

6 MR. KAUFFMAN: Excuse me, Your Honor. The 

7 debt service figures are not from 205, they're from 

8 Bench Marks. 

9 MR. O'HANLON: That is 205. 

10 MR. KAUFFMAN: Oh, I'm sorry. Excuse me. 

11 I apologize. 

12 BY MR. O'HANLON: 

13 Q. Now, what are we going to require the tax rate, then, 

14 to get to that level of spending we talked about on 
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our chart? 

We had a local fund assignment rate of 55 cents. 

55 cents. Okay. 

What if Dallas, on its wealth basis -- what are 

we going to require state average spending? What are 

we doing to the state average by doing this? Do you 

have any notion? 

Well, we increase the amount of local funds. 

Uh-huh. 

Well, that's really a function of what school 

districts do in response to this, so there is no 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Q. 

A. 

Q. 

A. 

Q. 

1540 

telling really whether they will -- you know, what 

they would do if you actually set the rate there. 

If every district in the state in response to 

this said, "We're going to set our rate at 55 cents," 

and if the current rate average rate, based on 

statewide data is SS cents, then you'd have no change 

in local funds. 

We've already, in your computer, held the state 

funds constant. So it is literally a function of who 

does what, who might do what in response to the thing 

that you have constructed. 

Okay. Well, school districts, in the aggregrate, are 

spending an average of 14 cents over the S2 cents 

minimum right now? 

If you include facilities. 

Okay. Let's take Dallas, and let's figure out, based 

on their current wealth -- let's take that SS cents 

and add 14 cents to it, and let's multiply it times 

its present value, and let's see how much money they 

get. 

First of all, I need to look at the figures that you 

have up here, and if they're not in agreement with 

the basis for my analysis, I won't be able to do 

anything in particular with them. 

Oh, by the way, when we got past Dallas, we also made 
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Austin a budget balanced district, too, didn't we? 

Yes. I believe we did. 

You started out with a total, right? Okay. 

Okay, for Dallas, those expenditures are right. 

Okay. Let's just focus on Dallas for a minute. 

Wait a minute, let me get the debt. 

It's okay. Let's forget about debt right now because 

we're going to roll it into the total tax rate. 

Let's not factor that for a second. We'll compare 

what we do with the 70 cent rate to this thirty-three 

thirty-two, which includes debt service. 

I don't understand what you're saying. 

What I want you to do is, I want you to take that 55 

cent rate that you were talking about and I want you 

to add the same 14 cent difference. Okay. Right 

now, we're talking about 52 cents required to 

maximize your state program or is it less? It's 29 

plus --

5, 211 is the --

Okay. And the statewide average expenditures -- the 

statewide tax rate, total tax rate -- if I can find 

it in here do you know that number off the top of 

your head? 

What is that? 

The statewide average tax rate total. 
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It's the end of 116. In round figures, it's 66. 

We've only carried it to two places. 

Okay. So there's a 14 percent -- over that 52, 

there's a 14 cent 

Can you wait just a moment, please? 

Uh-huh •. 

All right. Your question? 

1542 

Okay. What I want to do is, for purposes of 

comparison, because we don't know what school 

districts are going to do, so I'm going to say that 

they're going to do what they do now, which is, it 

requires 52 cents to raise the state program. And 

they're spending voluntarily, on the aggregate, an 

average of 14 cents above that. That's what they're 

doing now. 

MR. KAUFFMAN: We object to the quesiton, 

Your Honor. It's facts not in evidence. He has 

never testified that every district needs to spend 52 

cents to raise the state program. His testimony was 

some districts can get by at 52 cents, some spend a 

lot less. 

That's correct. In Dallas, for example, instead of 

spending twenty-some cents over the local fund 

assignment rate, they only spend 14 cents for the 

whole program. So you simply can't 
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Okay. Let's take 14 cents. Let's add S5, and let's 

add 14 cents to it. You said Dallas is spending 14 

cents over the local fund assignment. 

That's not the same as adding 14 cents to SS. You're 

getting your numbers all mixed up, if I understand 

what you're saying. 

What I'm saying is this we'll do it any way you 

want. I'm trying to get a computation here. We 

don't necessarily have to talk about Dallas, but 

let's -- we'll come back to Dallas. 

What I want to do is this. Right now, 52.11 is 

the rate required on the average to meet the state 

program. 

That's not true. 

What does this S2.ll represent? 

That is the target rate, is what I call it, which is 

used in a formula to -- and it's compared to your M&O 

tax rate to determine what percentage of your 

enrichment equalization aid that you get. 

If the ratio of your total tax rate to a 

different target rate is higher than the ratio of 

your M&O rate to this particular rate, then you get 

more of your -- in other words, you get the best of 

which those calculations are. So to put that up 

there -- literally to use that number in a context 
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that says, "We're going to talk about whether or not· 

we maximize our state aid," you have to use not only 

the M&O amount, you'd have to use the total amount 

for that formula, determine which of the districts 

you're going to use would do better, then compute 

what they would get of the total. 

So you're simply not using a set of numbers 

that will produce accurate results for those 

districts you're talking about. 

So you can't tell me -- let's just do something. 

Let's just take my number out of the sky, and let's 

assume Dallas imposed a 70 cent tax rate. What kind 

of money would they yield? 

If they imposed a 70 cent tax rate? 

Uh-huh. They're on their own now. They're not 

getting any state money. 

Let's figure it on a per ADA basis so we have a 

basic comparison, not just total revenue. 

Looks like $4,235.00. 

Okay. 

Let me do this one more time. I'm getting a 

different number. 

Okay. 

$2,965.00. 

THE COURT: We'll stop there. We'll get 
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1 started up again at 2:00. 

2 (Luncheon recess.) 

3 AFTERNOON SESSION 

4 BY MR. O'HANLON: 
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Mr. Foster, what I am going to try to do here is, as 

quickly as we can, get back to this 3,492 number that 

you gave me. 

Yes. 

Okay. What I want to do is see if we can't figure 

out the tax rate necessary to implement that kind of 

level of funding assuming no new state appropriation 

out of the general revenue fund. 

What we do to do that is, we take that 3,492 

and multiply times 3 million ADA -- is the number 

we've been using here -- for a rough approximation of 

the ADA in the state. 

That's correct. 

Have you got your calculator there? 

10,476,000,000. 

Then what we do is, we have to subtract the $5 

billion, more or less, in state aid, right? 

Well, not really. What you do is, take that total 

cost figure and multiply it by 67 -- well, if you 

want the local share by 33 and a third percent. 

Okay. Let's do that. Well, now, if we do that, we 
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are -- that's going to assume a higher level of state 

funding than we have, isn't it? 

I don't know what you're saying. 

Well, the state right now is spending $5 billion. 

Oh, I thought you wanted to know what the local share 

was. 

I want to know what the local share would be -- would 

have to be if the state continued to spend $5 billion 

out of their funds and relied on this 3,492 -- to get 

to this 3,492 to get the balance out of local 

taxation. 

Well, you need to start with the -- okay, we can do 

it this way. This is the back doorway, but we can do 

it this way. 

Okay. Subtracting the 5 billion? 

Yes. So that would be 5,476,000,000. 

Right. What we would have to do would be to divide 

that by the total property wealth in the state, is 

that correct? 

Yes. How close do you want to be on that? Seven 

hundred and two billion something. 

702,000,000,000 is the figure that I was working 

with. 

Looks like 78 cents. 

Okay. 
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Now, the problem with that is that you cannot get 

5,476,000,000 out of that 78 cent rate. 

Because your loss to budget balance? 

-- because your loss to budget balance, and you can't 

compute that loss to budget balance from the data 

that's available. 

Should we put in a nickel? 

Well, if you put in a nickel just offhand like that, 

you may or may not be in the ballpark. So if you do, 

it's your nickel. 

Okay. Let's call that 78 cents plus, then. Okay? 

Now, that doesn't include facilities, does it? 

No, it doesn't. 

All right. The districts on the average in the state 

are spending 11 cents on facilities. 

That's correct. But we're also going to put that 

through a state and local share formula, so the local 

share would not be 11 cents. 

Well, but we haven't added it in back up here, have 

we? 

Not yet. 

Okay. So if I'm going to add that and put it in the 

facilities, that's going to make this number get 

bigger? 

Right. You need to do it either with the facilities 
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in both places or the facilities out of both places 

and do it separately, but not do it together. 

Okay. We use that 78 and we'll just remember that we 

have an 11-cent statewide average for facilities. 

We've got a separate problem with facilities, yes. 

Okay. Plus we've got some figure -- whether it's a 

nickel or not, we don't know but there's some 

figure in there that's going to be lost to budget 

balance, isn't that right? 

That is correct. 

Okay. So when we do this, if we raise this 3,492, if 

that's what we decide on spending, and we say 78 

cents is what we want, there's not a district up 

there or there's not a group of districts up there 

that are raising taxes at that level, is there? 

Well, there's a group up there that's raising 80 

cents. 

But that's including facilities, isn't it? 

Yes, it is. 

Okay. So we're saying -- what is that number for the 

5th --

It's 63 or four. 

Okay. So even the highest spending district, if 

we're going to get to this group of districts, if 

w~'re going to get to this 3,400 figure, we're going 
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to be required to substantially increase their taxes, 

aren't they? 

No, that's not true because they will -- all we are 

creating is an equal ~pportunity for every district 

other than a budget balanced district to fund at that 

level, but we're not requiring them to. So there is 

no requirement whatsoever for a property tax 

increase. In fact, you could decrease the property 

tax. 

I see. So, now, what are we going to do with these 

districts down here that are taxing themselves at a 

rate of about 45 cents? Are we going to let them 

keep on doing it? 

They can keep on doing it or they can increase their 

effort or they can decrease their effort. 

Okay. So what's this going to do to equity? Let's 

take this 3,492 number, and at the tail-end here, 

3,000 of it is going to be state money? 

Could be 

Okay. 

-- for some districts. 

And do you ascribe to a system in which the districts 

ought to be able to draw state money regardless of 

their local effort? 

Well, we currently have a system where that is 
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precisely the case, with the exception of a 

relatively small amount of money that does have an 

effort factor in the formula. 

Okay. And that's the equalization enrichment 

allotment? 

Enrichment allotment. Otherwise it doesn't matter 

what you raise locally, you get your state share. 

It's been that way for -- indefinitely. It's always 

been that way in Texas. That would be no change. 

Would you continue that program? 

I would not be adverse to having some portion of the 

maximum amount, the 3,492 figure, subject to an 

effort test. I have no problem with that at all. 

Well, because it wouldn't be fair to let this 

district, the poorest district in the state, get 

$3,000.00 with no tax effort, would it? That 

wouldn't be equalizing at all, would it? 

What I said was that if we had that or any other 

level, I'm not opposed. I don't think it is contrary 

to equity to ask that some portion of the state funds 

be adjusted pursuant to a district's tax effort. We 

have that now. I have no recommendation to 

discontinue that. 

How about all of it? 

How about all of it what? 
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Yeah. Don't you think this district ought to be 

required to raise the same level of tax to get the 

same amount of money? 

Not in total, no. 

Then you would allow a system in which this district 

on the tail-end would be able to get roughly 

$3,000.00 with no taxes. 

I did not say that. You first have to specify a 

percentage of the total program that you are going to 

subject to an effort test, which, in effect, is what 

we do now. 

If you want to ask about a specific level of 

the total program that you want to subject to an 

effort test, then I can tell you what the -- I can 

generalize about what the results would be if a 

district did or did not make a particular effort. 

Why not all of it? 

It's never been that way in Texas. There are very 

good reasons why it's not that way. And I see, as 

I've already said, no proposal to change; having part 

of it subject to an effort, but certainly not all of 

it. 

Why not? What are the good reasons for not 

subjecting it --

Well, the best one is that it punishes kids in 
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districts where the taxpayers rather than the parents 

or just -- where the taxpayers have an inordinate 

influence to the extent that without regard to the 

educational needs of the kid, they can simply vote 

down anybody that approves tax increases. They can 

vote themselves in a school board that will keep tax 

rates at 35, 40 cents, 25 cents indefinitely. If you 

don't flow the state funds simply because of that, 

you're hurting the kids because the taxpayers are 

refusing, in effect, to support public education. 

Why is that any different in one district than 

another? 

Because there are differences among taxpayers from 

one district to another. 

And the state has got an obligation, under your 

opinion, to override and to protect the citizens of 

the state from themselves. 

No. The state has an obligation to provide a public 

education system that involves a general diffusion of 

knowledge. It absolutely has nothing to do with 

overriding a local public decision. 

Well, is the state's obligation to provide the 

program or to provide the opportunity? 

It's to see that those --

MR. RICHARDS: This is a question about 
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what Article 7, Section 1 means, and if you recognize 

Mr. Foster is not a lawyer and want his reaction, 

that's fine, but I think that is one of the ultimate 

questions in the case. 

THE COURT: Well, he may answer. 

The question again? 

Is the state's obligation to provide the program in 

terms of actual dollars or is its obligation to 

provide the opportunity? 

It is obligated, in my judgment, to provide one of 

two things, depending on how the courts view the 

Constitution. 

If it involves an absolute equity kind of thing 

from the student point of view, where each student 

has an amount available to him based on his needs 

without regard to local effort, then it's the state's 

responsibility to make sure those resources are 

available to the children of that district. 

If the Court decides that fiscal neutrality is 

the appropriate constitutional standard, that means 

that each district should have the same fiscal 

opportunity to provide education at a suitable basic 

educational level. 

And by doing that and making it subject to the local 

effort totally, we're doing precisely that, aren't 
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we? 

The reason we don't do it based solely on the local 

effort is because history has shown that that hurts 

kids. 

Okay. So fiscal neutrality, that is, that test of 

equity, one of the two of which you espouse, we 

shouldn't do because that hurts kids? 

No. If it does not include some minimum basic level, 

as the Texas school finance system has always done, 

there are some districts -- some kids in some 

districts who, because of the lack of taxpayers' 

concern or commitment to public education, will be 

hurt. 

So then, you're espousing a situation in which the 

people in Austin have got to spend their money 

Austin, which by the way is going to be budget 

balanced, has to spend additional money in addition 

to what they're spending on their kids to send to 

Centerville, for example, because their taxpayers are 

not willing to make the effort. 

That's not true. That's absolutely untrue. They 

both have the same fiscal opportunity under a 

fiscally neutral system. If Austin chooses to take 

advantage of the opportunity that the state makes 

available, that is an Austin decision. If 
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Centerville does not, that is a Centerville decision, 

and they will receive less state aid as a result 

thereof. 

Well, how much less state aid? I hate to keep 

beating on this, but if Austin let's assume that 

Austin is right at the -- let's take "X" district 

rather than Austin because Austin is clearly over. 

Let's take a district that's going to get -- at that 

78 cent tax rate is going to get 3,492. Now, let's 

take a district that only imposes half of that, that 

only imposes a 39 cent tax rate. Isn't it fair that 

they only get half as much money? 

13 A. · The Legislature bas not thought so; I have not 

14 thought so. I'm not going to say so at this time 
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because I do not believe it is true. 

So the citizens in Austin, assuming that they're 

getting taxed at the same rate, are going to 

subsidize those people in that district that are 

simply, purely unwilling to tax themselves. 

No, they're not going to be subsidizing those people. 

Austin is an independent, separate school district. 

Under a fiscally neutral system the state makes 

certain amounts of money available and the remainder 

is to be raised locally. If there is some effort 

test at all, whether it's 15 percent of the total or 
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whatever it is, it's normally not very much more than 

that, then if Austin chooses to tax at 78 cents, for 

example, they would get 100 percent of their 3,492. 

That's it. Austin is there; they have made their 

decision; they have their funding. 

Uh-huh. 

Now, if Centerville decides to increase its effort, 

it's actually going to use up more state aid which 

would not then be available to Austin if there was 

some provision for distributing state aid that didn't 

go to the low effort districts to the high effort 

districts. So you could actually Austin could end 

up hurting, under some instances, if Centerville 

actually raised their effort. 

Well, Austin is not getting any. We budget balanced 

Austin, so they're not getting any. 

They're still paying the state taxes that you are 

talking about that are going to Centerville. 

Yes, sir. 

I'm saying if Centerville raises its effort, Austin 

will have to pay more state taxes to be sent to 

Centerville. 

Well, where do you do it? What do you do with the 

freeloading district here that says, "Okay. I 

understand I'm going to get $2,500.00 in state aid 
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and that's enough. And we're going to tax our 

citizens at zero." That's not fair to the people of 

Austin, is it? 

It saves them money. 

They're just going to rely on the state's system in 

its entirety and they're going to take that money out 

of everybody else's sales tax and gasoline tax and 

everything else and that's fair. 

You raised the question whether it's going to cost 

Austin money or other taxpayers more money. The more 

Centerville takes advantage of the state funds 

available, the more Austin and other districts will 

have to pay in state sales tax. That's the answer to 

your question. 

What's that going to do for equity if they're down 

here at zero and they're getting $2,500.00? 

They have a fiscally neutral opportunity to spend the 

3,492. 

But that's not going to be taxpayer equity and that's 

not going to be student equity, is it? 

It is equity as defined under the concepts of fiscal 

neutrality with the exception, which I have already 

mentioned to you, that those.systems normally do 

provide some sort of floor so that kids are not 

totally subject to the whims of local taxpayers. 
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And we have to protect all these kids from the whims 

of local taxpayers. 

MR. RICHARDS: No, you don't. The 

Constitution says you must. That's the question, Mr. 

O'Hanlon. 

MR. O'HANLON: Well, I'm asking this 

witness. 

MR. RICHARDS: That's what we think the 

9 Constitution says and it's pretty obvious here 

10 MR. R. LUNA: Objection, Your Honor. 

11 Unless counsel has an objection, and I haven't heard 

12 it yet, we object to his side bar comments. 

13 MR. RICHARDS: It is what it is. 

14 THE COURT: All right. Here we go. 

15 BY MR. O'HANLON: 
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A. 

So we need to protect these citizens from the whims 

of local taxpayers. 

In my opinion, it is essential for the state, which 

is required by the Constitution to provide a public 

education system, to make sure that no children in 

the State of Texas are shortchanged on their 

education because their district is controlled by a 

set of taxpayers who simply pref er not to pay more 

taxes and has the political power to control the 

school board and to elect people that will not levy 
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local taxes. - Absolutely. 

Okay. Now, what we do by steepening this curve and 

raising the amount is we, in essence, require more 

money to the state system to be drawn from local 

revenue sources, isn't that right? 

If districts want to take advantage of the fiscal 

opportunity, they can. These districts out here that 

you're talking about and which you're concerned about 

on the right-hand side of this thing will still, 

under any set of lines you want to draw up there that 

are within any range of reasonableness, will be able 

to provide the same level of educational services at 

any given tax rate. They will be able to provide the 

same as anybody else at that or a lower tax rate. If 

you make Dallas budget balanced, Dallas will be able 

to provide the target educational program below the 

rate that will be required to do so in Edgewood and 

in most of the other districts in the state. 

I understand that. But isn't the effect here to make 

by requiring the actual number of dollars and pushing 

that on the districts through the local fund 

assignment, doesn't that change this 50/50 ratio? 

Doesn't that make substantially more money required 

to be put into this system from the local districts? 

You go a long way before you absorb all of the 
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differences between 50/50 and two-thirds/one-third. 

Right. 

Beyond that point, if you do indeed hold state aid 

constant, yes, you start the program. Assuming 

districts make those tax efforts, the program does 

become more than 50/50 and it becomes more on the 

local side. 

Doesn't that make the system more subject to the 

whims of the local taxpayer by requiring a lot more 

effort? 

Not necessarily. 

You think an independent school district is more 

likely to raise, under your system, that 80 cents? 

Do you think we're going to get 78 cents across the 

board here? 

School districts generally are more likely to raise 

their taxes to the extent that any given amount of 

tax increase increases their actual resources. In 

other words, the likelihood of a district with 

$400,000.00 in wealth increasing its tax rate by a 

penney is far greater than at 40,000, simply because 

you really get something out of a penney at 

$400,000.00 in wealth. You don't get much out of a 

penney at 40,000. 

So these districts on the low end, are they going to 
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increase their effort up to that 78 cents? 

I cannot tell you precisely what they are going to 

do. I have no way of knowing. The only way to 

determine the behavior of school districts under a 

new system is to sit and watch what they do. 

Well, what I'm asking you, as executive director of 

the Equity Center, and as a person whose organization 

represents the lowest third in wealth, which is from, 

I guess, here over (indicating), what are these 

districts likely to do? Are they going to raise 

their rates up to 78 cents for maintenance and 

operations, which is just the yellow column? 

It has partly to do with whether part of the total 

wealth available is subject to an effort test. 

The record is pretty clear that after House 

Bill 72, a substantial number of districts increased 

from very low M&O rates -- I'm talking about our 

districts, the poor districts -- in response to the 

incentive provided by the Legislature in that 

allotment. We did a lot of consulting with them, as 

I think I mentioned before, as to what they could do 

and how much it would bring in and how much it would 

add to the local revenue. And so to the extent that 

any part of that is based on incentive, I think, 

indeed, they will probably react the same way they 
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reacted after House Bill 72. 

Reacting in which 100 districts down here are not 

raising the minimum required to get the equalization 

enrichment allotment. 

Well, there are 100 districts that are not raising 

their maximum. There are over 600 districts that are 

eligible for equalization aid. The 100 that are not 

raising the rate to get the maximum are not all in 

the bottom 5 percent. 

Uh-huh. 

Do you have figures? I'd be happy to comment if you 

can suggest to me how many figures there might be in 

districts that are above average wealth, for example, 

and raising their full rates. Do you have those 

figures? 

I don't have them with me, but we'll provide them. 

That would be helpful to the Court. 

What I'm trying to find out is whether or not -- what 

are those guys going to do? If they stay low and 

decide to subsist on state revenues only, this whole 

system, with this $3,415.00 or $3,492.00, isn't going 

to be any more equalized than the system we've got 

right now, is it? 

Well, I think so, and I've studied this for years. 

There are several hundred school districts out there 
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that think so who have looked at it. I'm not sure on 

what assumption you state the position that something 

else is going to happen. There's no rational basis 

for that, in my judgment. 

If you don't know what they're going to do about the 

tax rate you don't think the state's going to 

equalize it and then let somebody just take all the 

state's money and not raise any locally. You don't 

think they're going to do that. 

I don't predict what the state will do. The state 

normally responds to what happens in the real world 

after changes are made. 

Okay. Now, let's take a rich district that we've 

talked about. I guess let's talk about Highland 

Park. Now, these guys are budget balanced, aren't 

they? 

Oh, I would think that they are or very close to it. 

Okay. They certainly will be if we change the 

system, won't they? 

If we increase the well, I can tell you precisely 

at what local fund assignment rate Highland Park 

would be budget balanced. 

Well, what I want you to tell me is, let's assume 

that Highland Park does nothing more than the state 

average tax rate which is now 78 cents for 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

1564 

maintenance and operation. 

Let me tell you that in order to answer that, I have 

to tell you where they would get to the basic program 

and then how much tax rate out of the 78 they'd still 

have left. 

Highland Park would be budget balanced at 26 

cents. So, yes, they are already budget balanced. 

Okay. So how much --

Then they would have another 78 -- another 52 cents 

that they could spend that districts that had to 

spend 78 cents to get to a full program did not have. 

Okay. So what is it that they're going to have if 

they have a statewide average? 

If they have a state average effort? 

Uh-huh. 

Where is your state average? 

78 cents. 

The local fund assignment or state average are going 

to be the same? 

Yes. 

Okay. They'll have $9,534.00 a kid. 

Okay. so that's close to 3-to-l, comparing it back 

to that 3,492. It's 2 1/2-to-l. 

2.73. 

Okay. So even after doing all that, even after 
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raising the Foundation School Program to $3,492.00, 

and even after budget balancing a whole bunch of 

districts, we really haven't gotten any closer to 

equity, have we? 

We've gotten a lot closer to equity. Edgewood and 

other poor districts would have an equalized fiscal 

opportunity for a 78 cent tax rate, which is lower 

than a good many tax rates in the state today, to be 

able to operate a quality program 

Okay. 

-- which means 3,492, and that's adjusted, so it's 

really higher than that because they have high-cost 

kids. This is adjusted downward. But they would 

have an opportunity to spend substantially more money 

than they do now. I don't think if they were able to 

provide a quality program and one that would equalize 

with 90 percent of the kids in the state that they 

would even look in the direction of Highland Park to 

worry about how much they were spending. 

Well, we keep talking about Highland Park. Everybody 

in this case keeps talking about Highland Park. Why 

would it be any different? Even at the 3,492 level, 

would you then be satisfied and say that, "No, what 

we need to do is look at the range ratio and Highland 

Park is spending 2.72 times as much as us"? 
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If you understand the range ratio, you would know 

that Highland Park would be outside the range that 

anybody has looked at or suggested. 

Okay. So you ascribe to that notion of range ratio? 

I think that the range ratio is probably overall the 

best way of looking at the system because of its 

simplicity and because it applies nicely to the kind 

of data we're looking at, yes. 

Okay. So you would be willing to tolerate at a 

higher if funding was high enough, disequities in 

the system. 

If we have in any of the poor districts that we're 

talking about here -- I hate to keep mentioning 

Edgewood, but let's say Edgewood. If Edgewood had an 

equalized opportunity to provide a quality education 

program, there would be I can almost guarantee you 

from my perspective and my knowledge gained over the 

several years of working with that particular 

district and my understanding of school finance 

that they would literally not even blink in the 

direction of Highland Park. 

Okay. You think that would have been the same back 

in think you could have made that statement back 

in 1984-'85? 

About Edgewood? That Edgewood would be satisfied at 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

1567 

the level provided by House Bill 72? 

No. If they got an equalized ability to spend a lot 

more money, whether or not they would be blinking at 

Highland Park. 

Not if we had adopted a quality education program in 

House Bill 72. 

Okay. Do you know how much money that Edgewood was 

spending? Well, let me ask you this. Are you 

familiar with this document, please, sir? 

Yes, I have seen that. I have a whole library full 

of those things. 

Okay. 

I think I have the original. 

Okay. Do we have the 1 82- 1 83? You're familiar with 

these documents, aren't you? 

Yes, I am, but the data in them does not represent 

the expenditure of state and local funds on a current 

year's basis for any one of the years --

I understand, but --

and, therefore, it's nonsense information in terms 

of trying to make the kinds of comparisons that 

you're proposing. 

Do you know what kind of comparisons I'm proposing? 

Uh-huh. 

What are those? 
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You want me to look at the expenditures in Edgewood 

over this period of time. 

Yes, sir. Actually, I want to know what their state 

and local revenues are. And these documents contain 

that information. 

Do you have the 1983-'84 ADA figures so I can take 

the amounts in this book and convert them into the 

actual years ADA that they apply to? 

Sure, we can do that. 

You'll have to have a prior set. You'd have to 

provide a set of information to me. 

Well, let me ask you this. Let me get these put in 

evidence before we are these documents used by 

educational people in the field of educational 

finance in Texas? 

Those documents are intended -- it's my 

understanding, I'm not sure whether it's in the 

introduction anymore, but it used to be in the 

introduction that those documents were intended for 

the use by members of the Texas Research League and 

others in the examination of budget proposals being 

made by school districts. 

Uh-huh. 

And the reason that the data is -- at least it was 

published at the time it was published -- July is the 
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normal target date -- is that that is the time that 

school districts are considering budgets. So it is 

extremely valuable for members of the League and 

others to be able to go to a school district budget 

hearing and say, "Here, I have some information that 

is the most current available information and I'd 

like to know why we're spending twice as much on 

administration here as in our neighboring school 

district," and that sort of thing is very helpful. 

But literally, the day that the budget hearings 

end, almost immediately there are updated bits of 

information. So these are, number one, the single 

most accurate set of that kind of data available at 

the time it is published. It is for a purpose that 

terminates within two to three months. 

And the fact that some people may continue to 

use those for years does not mean that they contain 

data that is now reliable for the years in question. 

In other words, there is for all those years in 

question more reliable data now available. 

Given those limitations, are these still used by 

school officials in compiling budgets in the area of 

finance? 

I don't know of any use by school officials in 

compiling budgets. 
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I thought you just said they did use them. 

What I'm aware of is members of the League, and I'm 

also aware of at least one teacher's group that uses 

them. I do not know any school administrators -- no 

school administrator bas ever told me that he used 

Bench Marks in preparing his budget. 

And Dr. Hooker uses it when he bases his testimony in 

part upon Bench Marks. You were here when we 

admitted one year, weren't you? 

That was for purposes of Dr. Hooker's testimony. 

Okay. So experts in the field rely on these 

documents, don't they, in some measure? 

I assume in some respects what is in there was the 

best available at the time when Dr. Hooker was needed 

to testify. 

Okay. 

(Defendants' Exhibit 

(Nos. 19 and 20 marked. 

BY MR. O'HANLON: 

Q. The book we were just talking about, those are marked 

Defendants' Exhibits 19 and 20, is that correct? 

A. They are indeed marked 19 and 20. 

Q. 

A. 

And Defendants' 19 is the Bench Marks for 1985-'86? 

It is, yes. The title says that the data is for the 

prior year. 
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Okay. And Defendants' Exhibit No. 20 is the Bench 

Marks for 1984-'85? 

Yes, that is the title. 

MR. O'HANLON: With that rather tortured 

5 predicate, Your Honor, we will offer Defendants' 

6 Exhibits 19 and 20. 

7 MR. RICHARDS: No objection. 

8 MR. KAUFFMAN: Your Honor, we object on the 

9 basis that, again, it does include federal funds, and 

10 this witness has said there is much better data 

11 available that he would want to use in his analysis. 

12 THE COURT: I'll overrule. They'll be in 

13 evidence. 

14 (Defendants' Exhibit 

15 (Nos. 19 and 20 admitted. 

16 BY MR. O'HANLON: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Now, let's take these Bench Marks and let's see what 

happened to Edgewood to see whether they quit looking 

at Highland Park or not. 

Is that a question? 

Yes, sir. Let's look at Edgewood. 

How about looking at Highland Park? 

MR. O'HANLON: No, that was a side bar 

comment. Excuse me. I apologize. 

THE COURT: Okay. 
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What was your question? 

How much did they get in state and local revenues in 

'84-'85? Wait, now, let's talk about '83-'84. 

THE COURT: State and local? 

MR. O'HANLON: Yes, sir. 

I believe we've struck out. 

Well, no. We've got a maintenance budget, don't we? 

That's not the same as state and local revenue. 

Okay. Let's look at the figures they budgeted for 

'82-'83. That will give us a basis for comparison. 

In '82-'83, what did the Edgewood Independent 

School District budget? Well, let's look at total -

what did they budget on student instructional service 

in '82-'83? 

Now that you understand, that would include federal 

funds. That is not just state and local 

instructiorial money. 

Okay. Well, the federal funds haven't gone up in 

that period of time, have they? 

I'm not sure what federal funds have done in 

Edgewood. 

Okay. You don't have any basis to believe that 

there's been a huge increase in federal funds under 

the Reagan administration for education? 

I have no reason to believe that Edgewood is not 
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getting as much or more. 

Okay. Student services. What was Edgewood spending 

in '82-'83? 

On instructional services? 

Uh-huh. 

Okay. On instructional services, including federal 

funds, the Edgewood School District budgeted for 

'83-'84 the following amount per 1982-'83 student 

ADA. 

Okay. 

If you do not have any adjustment to make in the 

'82-'83 ADA so that we can divide '83 by 80 -

'83-'84 by '82-'83, then we'll have to accept these 

numbers as being suspect. 

Well, we do that every year, don't we? That's one ofi 

the things Bench Marks does. 

But it depends whether there are changes in the rate 

of change. 

I understand. Well, let's talk about that. Give me 

that instructional services figure. 

$1,255.56. 

Twelve hundred and what? 

In round dollars, 1,256. 

1,256. Okay. What was their ADA in that year? 

I don't know. The prior year's ADA was 15,221. 
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Let's go to '85-'86. That's Plaintiffs' Exhibit 205. 

What would you like to know? 

What is the instructional services component of their 

budgeted figure? 

$2,149.00. 

What was their ADA at that time? 

I don't know, but the prior year it was 14,599. 

Well, we've got a district in which we've got a 

declining ADA over that three-year span, but we have 

an increase of $900.00 for instructional services in 

that district -- actually 907, right? 

No. You're trying to subtract upside down and I 

think it's giving you a problem. 

Oh, you're right. I can't subtract upside down. 

What is that? 

893. 

$893.00 increase in instructional services. 

Now, that's before and -- judging those dates, 

that's before and after House Bill 72. 

That is correct. 

That's money that's actually spent on students in the 

district, budgeted --

It was budgeted for expenditure on students in the 

district, yes. 

Okay. And Edgewood filed this lawsuit prior to House 
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Bill 72. I suppose, in your vernacular of looking at 

Highland Park, now we've got an almost $900.00 

increase and we're still looking at Highland Park. 

And now you're telling us that if we get just this 

little bit more -- how much did they get right now in 

state and local revenues for '85- 1 86? 

Wouldn't you want to use a comparable figure here? 

That's all we have that closest to a comparable 

figure. We don't have the historical data, so we 

really can't say how much of a change that 

represents. 

Just tell me what state and local revenues are. I'm 

going to compare it to this number. Tell me what 

state and local revenues are. We had it back on that 

other chart. It's twenty-nine hundred and something 

dollars. 

2,940. 

Okay. So now you're saying that even on a per ADA 

basis, Edgewood is getting $2,900.00; that if they 

only get 500 more dollars, they're finally going to 

quit looking at Highland Park. 

Well, number one, that figure is not comparable to 

this figure because we're talking about a 

cost-adjusted statewide average figure. 

Because Edgewood is a higher than average cost 
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district, it would have a higher figure than what 

we're talking about over here. 

Okay. 

So there is more of a difference than what you're 

talking about. 

Okay. Let's cost adjust it up from 34 to 4,000. 

What does that tell us about what is going on in 

Edgewood? They were spending $2,000.00 before House 

Bill 72. That their program was so bad that it had 

to double? 

It had to double using those figures in order to 

provide an equal educational opportunity to the kids 

in Edgewood, vis-a-vis, kids elsewhere or 

specifically Highland Park although 

We still haven't done it, have we? 

As I have already told you, when you reach a quality 

level and 90 percent of the kids in the state have an 

equal educational opportunity, the other 10 percent 

are going to be forgotten. It is not the case that 

we now have 90 percent of the kids in the state with 

an equal educational opportunity. 

As defined by what definition, Mr. Foster? 

Any set of rational cost figures that we've been 

talking about in the context of this lawsuit, whether 

it-'s a SCOPE recommendation or the Advisory Committee 
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numbers. 

Well, the Advisory Committee numbers said 2,400 -

the Accountable Cost Advisory Commission said 2,414, 

didn't they, for a program -- let me see if I can 

quote it -- "that meets all current state and federal 

standards." 

No. They did not say it had anything to do with 

federal standards. 

Just all state accreditation standards? 

And rules of the State Board of Education. 

Okay. So we do have some data that says $2,414.00 in 

recommendation one that the cost of providing a 

regular educational program that meets current 

accreditation legal and regulatory requirements is 

$2,414.00. 

Yes. That report does say that, yes. It also says -·~ 

and that's just for a regular program. When you 

factor that to include all kids, it goes up 

substantially, 28 percent, as a matter of fact, which 

is a number that we've already dealt with here. 

That's right. 

So it's really $3,090.00. 

Edgewood is not that far away, are they --

This is an average cost. You have not adjusted that 

figure. I'm not going to compare 3,090, an average 
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figure, with any figure from Edgewood when I know 

that Edgewood is not an average district. 

Well, let's talk about the concept of average 

districts for a minute. Let's look at the diagram in 

which you set out student units and compare them to 

wealth. 

What would you like me to look at? 

Would you agree with me that the incidence of high 

cost districts -- and we may not have to pull it out ·

is unrelated, high cost kids is unrelated to wealth; 

that they're relatively evenly dispersed throughout 

all wealth categories in the state? 

The wealth per Refined ADA, unadjusted for cost 

differences, is highest at the low end of wealth 

because primarily of student characteristics and to 

some extent, as a result of the Price Differential 

Indexes. 

At the other end it is higher than average by 

virtue primarily of the small/sparse adjustments. It 

is not evenly distributed across the spectrum of 

wealth. 

Let's look at Plaintiffs' Exhibit 101-B. I'm going 

to read you back to what appears to be a quotation 

from the 29th of January at 11:50 a.m. 

I think you said that "No relationship between 
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high or low student unit averages for a district and 

the wealth and poverty of a district exist; that high 

or low average student units appear to be distributed 

more or less randomly or at least as far as district 

wealth is concerned." 

Do you still ascribe to that notion? 

MR. KAUFFMAN: Your Honor, we do object. I 

think it's his notes on what he thinks the witness 

said. It's not a transcript, I don't think. 

I don't recall saying that. I would be happy to look 

at your notes and see if I can reconstruct what I 

might have said that's related to that. 

Okay. I would be happy to show it to you. The quote 

isn't important. What I'm trying to get at is 

whether you ascribe to that notion. 

I'm sure I don't speak in this kind of language, so 

it must be a rather cryptic interpretation. 

Well, we don't take shorthand, so we're not going to 

get every word down. 

Let's look at Exhibit 101-B. 

Student units, as you know, are already adjusted for 

costs. So a student unit is $1,350.00 whether it's 

in a rich district, big district, small district,· 

poor district, it doesn't matter. 

They're not distributed -- they're not clustered in 
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rich districts or poor districts or anything of that 

nature, are they? 

Once you have adjusted for cost differences and you 

said that a student unit is equal to $1,350.00, then 

there's no such thing as clustering it. I'm sorry, 

but the question is based on a false notion. 

Well, let's look at 101-B. 

All right. 

If what you just said is true, then your columns must 

be mistaken when you're comparing the group 

percentage of student units to the group percentage 

of property value. 

No. Those are -- I'm not sure what your -- you want 

me to compare the group percent of student units -

Or the group percentage of nominal costs. They're 

the same figure, aren't they? 

No. 

Well, do you see any difference there between those 

two columns? 

These are nominal costs that are arranged not by 

wealth, but simply from the lowest nominal costs to 

the highest nominal cost per Refined ADA. 

Okay. What will that tell us by looking at that when 

you compare it to property value? 

Okay. We have in the first group, in the group of 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

1581 

student units, we have the percentage of total 

student units that are in the groups of nominal cost. 

There's a reasonable chance that that is -- it has a 

group percent of nominal cost. The group percent of 

student units and the group percent of nominal costs 

are identical 

What I'm trying to get you to do 

-- and that doesn't appear to be correct. 

All right. So one of those columns has to be messed 

up. 

I'd have to think about that because it would be 

extraordinary for my research associate to mislabel 

them, but we will check that out. 

Okay. What I want you to compare is either one of 

those to the group percentage of the property value •. 

And what I'm asking you is, there's not a whole lot 

of difference between those percentages, are there? 

No. There aren't a lot of differences. 

The fact that there aren't any differences, say, that 

there isn't a whole lot of that high cost 

students, as you have arrayed them here, are pretty 

randomly distributed throughout districts regardless 

of their relative property value. 

Well, if you look at the 8th group by -- for example, 

on- the lOths, there's one radical departure from what 
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you're saying. 

That's right. There's one. 

Then seven, that's fairly substantial. That's a 30 

percent difference. Then six is turned around the 

opposite direction. So I don't call that a random 

distribution, no. 

Can you tell me then that there's a high correlation 

between property value and hard-to-serve kids? 

Hard-to-serve kids. Do you mean high-cost kids? 

High-cost kids, yeah. 

Okay. What I will tell you is the same thing I've 

already told you. It's from an analysis we did that 

is not amongst our exhibits. We did it a long time 

ago because we had the same question as to whether, 

if we were going to analyze things by wealth groups, 

we needed to make adjustments for cost. 

What we found was that there was a 

concentration of high-cost kids at the low end of the 

wealth spectrum and at the high end of the wealth 

spectrum. We looked at the districts that were at 

those ends of the spectrum and we said, given our 

knowledge of what causes a student to be high or low 

cost, we said, "What are we looking at?" 

At the upper end of the wealth spectrum, we 

have a great number of very small, tax-haven type 
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districts which, because of their very small size, 

have very high small/sparse adjustments. 

We then looked at the other end and we saw that 

there were a lot of districts that had high numbers 

of bilingual kids, special ed. kids, comp. ed. kids, 

and so forth. It was pretty apparent from that kind 

of inspection that, indeed, they are not randomly 

distributed across all categories of wealth, but tend 

to be concentrated at the high and low ends for 

different reasons. 

Do you have any information that supports that that 

you have presented for the Court? 

I just told you it is not in any exhibit that we have 

submitted. 

Okay. Would it surprise you that the correlation 

coefficient of that would be somewhere below 2.2? 

I have not computed a correlation coefficient for 

that. I had no reason to believe that I should or 

that it would be helpful because what we were doing 

was controlling for cost differences, which is a 

perfectly legitimate, perfectly standard statistical 

procedure. 

Once one has done that, it becomes irrelevant 

to what the coefficient correlation is between the 

cost and either wealth or tax effort or size of 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

1584 

district or anything else. You have literally 

reduced everything by a common denominator and, 

therefore, can make a legitimate comparison between 

any two districts, as well as any set of districts, 

which is something I have already said and I'm not 

quite finished. 

If you were doing nothing but group analyses, 

if you're not looking at any individual districts, 

then the variation in the concentration of high-cost 

kids in different parts of the wealth spectrum would 

be a minimal significance. It would not really 

require any elaborate weighting system if you found a 

set of groups where the variations were not 

significant among groups. 

But knowing, as we did, that individual 

districts would be compared throughout this trial, it 

was our position that we should have apples and 

apples and apples and apples, so when we got down to 

the individual districts, we would be talking about 

the same thing. And that is why we used a weighted 

student approach, which we call the student unit. 

Okay. So you use the student unit, and then when I 

compare that to student units, you said, "But wait a 

minute, Edgewood has got high-cost kids." Aren't you 

just saying that we can't count student units now 
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because Edgewood has got high-cost kids? 

The reason that I objected to the use of the figure 

you have over there is that that figure is not 

adjusted for cost differences. The figure we have 

over on the flip chart is adjusted for cost 

differences. You would literally have an apple over 

here and an orange over there. 

Right. And assuming a random distribution of 

high-cost kids, then what you've been doing in a more 

or less cavalier fashion throughout this is saying, 

"It's a multiple of 1.5." Are you saying that we 

can't do that now? Mr. Kauffman says that you're 

talking about these units, we're talking about 

300,000 kids or 450,000 student units. Are you now 

saying we can't do that? 

Not at all. I think I just explained why we can do 

that. 

So then, we can take Edgewood and we can divide by -

to get to student units, we divide by one and a half. 

No, no, no, no, no, no. That's the statewide 

average. You can't do that with each district. That 

is the statewide average relationship between student 

units and Refined ADA. 

So how is the state, when it's designing a system, 

how can it account for these individual district 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

1586 

idiosyncrasies other than passing on a budget for 

each district individually? 

The costs developed by the state for each district's 

Foundation School Program are indeed built from 

formulas which take into account all of these cost 

adjustments that the state makes. I am not 

suggesting and never have suggested that the state do 

it in any other particular fashion. In fact, I have 

said that I am supportive of the process of 

recognizing the fact that there are differences in 

cost among kids. 

Back to where we started before we diverted. How are 

we going to assure the State of Texas if we allow 

Highland Park to have 1.72 -- 2.72-to-l disparity 

that it's not going to happen all over again? 

Well, I don't think you can make those assurances to 

the state. 

So we can go tell the Legislature that, "By golley, 

here we go, we have a constitutional lawsuit, and 

here is the fix, but we've got our fingers crossed 

behind our back because if these disparities happen 

again, we're going to do it again." 

Well, you'll have to convince the Legislature that 

Highland Park is going to go out and levy a 78 cent 

tax when they can have a quality program for 30 
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cents. 

There's a lot of districts that do that, aren't 

there? Look at all these districts that do just 

that. Let's look at spending. Look at all these 

districts that do just that, Mr. Foster. 

They don't do it at 78 cents, they do it for nickels 

and dimes up there on the right-hand side of the 

chart. 

Okay. Then that makes it worse, doesn't it? 

No, it doesn't. 

We're still going to have a disparity, aren't we? I 

don't care what we do to raise that Foundation School 

Program 

I think I have already explained to you that I 

recognize that there will be disparities. I've 

already said to you that the range ratio is a measure 

which basically I accept and I've already said that 

at least Highland Park and all the districts that you 

are trying to point to now would be at or very close 

to budget balanced status. I've indicated that, in 

my measure of equity, they don't appear. 

Okay. So let's talk about Dallas at the 95th. Let's 

assume Dallas went out there and spent a dollar. 

All right. 

Okay. They can do that under your system. We're not 
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capping anything, are we? 

Well, Dallas has traditionally been a low tax 

district. I'm not sure on what basis you would 

assume or ask anyone to assume that they are going to 

double their tax rate in order to accommodate this 

hypothetical. 

Okay. Well, let's go back. Let's look at 

You see, Dallas can raise $5 million for a penney of 

tax, so if you took away $50 million from Dallas, 

they would replace it with a dime. 

Uh-huh. If they raise it up to a dollar, we don't 

have equity anymore, do we? 

But Dallas is not going to raise it up to a dollar. 

That's an absurd assumption. 

But you're saying that you don't know what the 

districts that you represent are going to do, but you 

do know what Dallas is not going to do. 

Well, I can relate to some things that, in my 

professional opinion, are absurd. That doesn't mean 

I can make guesses about what every district would 

do. 

Let's see what Eanes does. What is Eanes going to 

do? 

My home district is an exemplary school district. 

They're taxing their brains out right now, aren't 
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they? 

We in Eanes take public education very seriously. 

What do you want me to look at in Eanes? 

Let's assume they spend a dollar for maintenance and 

operation. 

They are already spending 61 cents. 

Let's assume they spend a dollar. 

They might just do that in Eanes. 

They might. How much are they going to get? A 

dollar ought to be pretty easy to figure. 

Well, let's see, for a dollar, not just a penney? 

You want a whole dollar? 

I want a whole dollar. That's not that unreasonable 

if we're saying the state average is now 78 cents for 

maintenance and operations. 

Let's see. Let me look up their tax value. Well, a 

$1 tax rate in Eanes, we can raise $6,025.00 per 

standardized Refined ADA. 

All right. 6,025? 

Yes. 

That's without any state money, right? 

That's without any state money. 

Your version of this says 3,492, right? I think 

that's that figure up there on the board, isn't it? 

3,492 is the statewide average cost-adjusted level of 
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expenditure per Refined ADA, yes. 

Okay. That's not equity either, is it, by the 1.25 

ratio or by Dr. Hooker's 1.15 ratio or by anybody's 

ratio? 

Let me try to be a little more plain in what I'm 

saying and that is, that if we have equalized 

opportunity in Texas to spend at a minimum at that 

quality level determined by the Accountable Cost 

Advisory Committee, the probability that the low 

wealth districts in the state will come back to court 

and complain about the fact that Eanes or any other 

school district spends $6,000.00 per kid is just 

about nil. 

Isn't that what the people that were promoting House 

Bill 72 told -- in almost the exact same words told 

the Texas Legislature what would happen if they 

passed House Bill 72? 

No. That is absolutely untrue. 

So when Dr. Hooker was in there crafting that House 

Bill 72 -- remember, he called himself one of the 

technicians -- and when members of the Equity Center 

were out there and the people involved in the school 

districts that were in the working group, even though 

the Legislature let them in and let them work on that 

plan, they had their fingers crossed behind their 
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backs? 

What do you mean by "had their fingers crossed behind 

their backs"? Would you explain that to me? 

Well, even though they were in there working on the 

plan by which they would draw these state revenues, 

they had as their intention the entire time to turn 

around and continue with this lawsuit. 

I don't know that that's the case. 

Do you know of anybody that told the Texas 

Legislature that even though you're going to give us, 

Edgewood, $900.00, even though you're going to give 

Bill Sybert $1,100.00, from testimony we heard that 

he got, we're going to sue you anyway? 

I think you failed to understand the dynamics that 

were involved in the construction and passage of 

House Bill 72 because what you're describing is 

totally unrelated to what actually occurred. 

Dr. Hooker wasn't one of the technicians that worked 

on crafting the formula? 

He did indeed work on various aspects of House Bill 

72. 

Mr. Foster, I need to ask you a couple of things 

about your formula now. When you talked about 

equalization enrichment, you don't count that as part 

of the Foundation School Program, is that right? 
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In the examples that we did over here, if you will 

recall, I said, "For purposes of doing this, we will 

use numbers which do include enrichment equalization 

aid amounts." In other words, I did not raise any 

objection to using a quality program figure that was 

of the nature that the Advisory Committee adopted 

because, if you will recall, I pointed out that we 

would have to have a second triangle and we would be 

jumping around with two rather than one. 

I'm back here on something else for a second. 

I'm sorry. You were pointing at the board and 

talking about --

When we are computing in all these figures that 

went into student units and all this other stuff that 

you were saying, you had counted the weights and you 

counted the PDI, but you decided not to use the 

equalization --

Oh, absolutely. It is not a cost item. 

Okay. I think you said it's not part of the 

Foundation School Program. 

It's definitely part of the Foundation School 

Program. 

It is, isn't it'? 

Oh, absolutely. 

It's defined in 
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It's in Chapter 16. 

It's in Section 16.25l(a), and then it's referred 

back to in 16.002, isn't it? 

Yes. As you know, it is not a Foundation School 

Program cost. It is an allotment that is within the 

Foundation School Program. 

Okay. So I thought you said that it wasn't part of 

the Foundation School Program. It most certainly is, 

isn't it? 

It is not part of FSP costs. It is part of the 

Foundation School Program. 

When we talk about these two triangles -- I suppose I 

need to get this marked. 

(Defendants' Exhibit No. 21 marked.) 

Don't forget to mark the upper part of the back of 

the previous one. 

MR. O'HANLON: Your Honor, we offer 

Defendants' Exhibit 21. 

THE COURT: Okay. Any objection? 

20 MR. KAUFFMAN: No. 

21 THE COURT: It will be admitted. 

22 (Defendants' Exhibit No. 21 admitted.) 

23 BY MR. O'HANLON: 

24 

25 

Q. I'm going to try to run through this a little 

quicker. I'm not going to get super accurate. 
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I don't want to hurt your feelings here, but 

what I want to do is kind of put the relationship of 

the two triangles 

Uh-huh. 

we kind of ran them together 

-- and I want to see the relationship with the two 

triangles. This is everything but the equalization 

enrichment allotment, right? And this is the 

equalization enrichment allotment? 

That's one way of drawing it, yes. 

Okay. Now, because of the way this triangle works, 

this equalization enrichment allotment is actually 

better for the poorer districts because it doesn't 

spread over as far than it would have been if it had 

been rolled merely into the Foundation School 

Program. 

I don't share that opinion. 

You don't share that opinion? Okay. 

Well, wouldn't these dollars have gone all the 

way out to here? 

What you asked is whether it's better for poorer 

districts. 

On the whole, not any given poor district. 

Not even on the whole. In my opinion, the 

equalization aid allotment it used to be called 

state equalization aid, and now, enrichment 
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equalization allotment -- is not now, and never has 

been anything other than an attempt to nullify poor 

school districts to throw a little extra money at 

them to try to keep them out of Court and off the 

backs of the Commissioner of Education and the 

Legislature. 

This is limited, by definition, to plus 110 percent 

state average wealth. 

It is up to the districts that have property values 

that are up to 1.1 times state average value. I'm 

not sure what the plus. 

Well, a hundred -- okay -- 110 percent of the state 

average 

Right. From districts -- from the lowest wealth 

district to the district at 1.1 times state average 

value are eligible for enrichment equalization aid. 

Now, if I'd rolled that into the Foundation School 

Program, I'd have run it all the way out to the 97th, 

which would get you to 97 percent state --

If you had taken the same money and added it to the 

Foundation School Program and put it through the 

local fund assignment? 

Yeah. Would have gone all the way out here to the 

97th percentile in the budget balanced districts. 

Yes, it would. 
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Okay. What we've done is, we've arbitrarily -- we've 

restricted this to a smaller group of students in 

that? 

That's correct. 

Okay. Now, so when we've got this, you say that 

the incentive program -- now, when we're talking 

about the local fund assignment, a district in any 

place along here gets this amount of money, which is 

the state's share 

That is correct. 

-- regardless of their own effort. 

Yes, that is true. 

Then they're free or not, under the current system, 

to raise that additional fund. 

For purposes of the -- well, in general, they are 

free to raise additional funds. 

That's right. But I mean, up into this pointr' it 

doesn't matter. They get the same state dollars 

regardless of their tax effort. They get the same 

state dollars. 

Roughly 29 cents. They have a combination of state 

and local funds that is equal to their Foundation 

School Program costs. 

Right. If they want only -- at 29 cents -- if they 

only want to levy 10, they're not going to lose any 
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state money, they're just going to lose their own 

local revenues. 

That is correct. 

Now, it doesn't work the same way up here, does it? 

That is correct. 

Because if your tax rate isn't high enough, you start 

-- the state starts taking money away. 

Yes. 

Okay. So the only incentive that's out here is on 

the equalization enrichment allotment? 

The only major formula that has any effort test 

involved in it is the enrichment equalization. 

Okay. 

In contrast to the equalization transition 

entitlement, which is primarily for rich districts, 

where it is assumed that they are at the average 

effort even if they're not. 

Okay. But this is the last year for it, down to 

three and a half million dollars for all those 

districts out there. 

That was gratuitous. 

MR. O'HANLON: Given the hour, Your Honor, 

I need a couple of minutes to organize myself and I 

can probably wrap it up within a fairly short period 

of time. I would ask the Court for a few minute's 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1598 

break since we're close to it anyway. 

THE COURT: All right. We'll take our 

afternoon break. We'll get started up again at a 

quarter till. 

(Afternoon break.) 
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Mr. Foster, when you said that -- well, I'm going to 

ask you to read 16.251Ca) of the Education Code. 

"The sum of the basic allotment under Subchapter C 

and the special allotments under Subchapter D 

computed in accordance with the provisions of this 

chapter constitutes the total cost of the Foundation 

School Program." 

Okay. So if you look at the statute -- now, is the 

equalization enrichment allotment -- actually it's in 

Subsection D, isn't it? 

Well, let's take a look at it and see. What is under 

D? 

The equalization enrichment allotment. 

It's in H. This is the old one. Let me make sure 

this is all here. 

Here is the new one. The reason I did that was 

because this one exhibit is missing, 16.251. For 

some reason it got omitted. 

The enrichment equalization allotment is in Section 

16.157. 

Which is part of Subchapter D. 

Subchapter D, special allotments. Yes, it is there. 

Okay. So when you say it's not defined as a cost, 

the state defines it as a cost, don't they, of the 
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Foundation School Program? 

The setting forth of costs under the Foundation 

School Program in the documents which are prepared by~ 

the Texas Education Agency and those which are used 

by the Legislative Budget Board and those which 

appear in the appropriations bill have a set of 

allotments, a set of numbers which they add up and 

call FSP costs. 

There are in addition to that some things that 

I have identified as FSP non-costs because they are 

not included in the costs. In fact, there are some 

Education Agency documents which I believe read 

"non-cost FSP." 

But in any event, the general thing that is 

meant when one refers to FSP costs is the sum total 

of the programs, which include regular, special ed., 

comp. ed., voe. ed., bilingual ed., gifted and 

talented, and that's summed up and called "all 

programs." Into all programs is added transportation 

and then career ladder and education improvement, 

education improvement and career ladder. The sum 

total of all that is referred to as FSP costs. 

MR. RICHARDS: The statute includes the 

equalization enrichment as part of the Foundation 

school cost, doesn't it? 
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Refer me again to the language that you are referring 

to, if you will. 

The statute speaks for itself, whatever it says. I 

don't think this is proper cross-examination. 

That's the old version of it. Isn't that what you 

gave me first, the old version? 

16 .251 {a). 

16.25l(a) 98 and 99 are missing. 

Yeah, I understand. But this one includes House Bill 

72, doesn't it, effective September 1, 1984? 

That looks reasonable. 

It says --

Yes. This is the figure that is at the bottom after 

a lot of several other things are totaled in, and 

then it is referred to I forget the exact language 

-- but it is the total what I think it is in those 

documents that I'm referring to is just total 

Foundation School Program or FSP total. 

Uh-huh. Well, what I'm getting to is that the way 

the state defines Foundation School Program in costs 

in that statute is not that $1,350.00 figure, but the 

sum total of all the things that go into it, 

including the equalization enrichment allotment, 

isn't that right? 

No, it is not correct. 
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Well, isn't the equalization enrichment allotment in 

Subsection D of Chapter 16? 

It is in Subsection D. When you add subsection D to 

all the other subsections, it is the total cost of 

the Foundation School Program. 

Uh-huh. That's a cost that this equalization 

enrichment is a cost of the state, isn't it? 

It's a cost to the state. It is not considered a 

program cost. It is not considered a cost in the 

sense that all of the other things that I mentioned 

which are subsumed under the heading FSP costs. 

Does this make that distinction? Does this statute -

I'm making the distinction. It's characteristically 

made by the Agency in documents that they produce, in 

Legislative Budget Board documents and in the 

appropriations bills. 

What I'm saying is if you look at the Foundation 

School Program and what it provides, you've got to 

include that because the statute does, don't you? 

You can include that as a cost to the state. The 

state's share of that is a cost to the state. That 

is not the same thing as an FSP cost. An FSP cost is 

the cost of putting on the Foundation School Program. 

Okay. So when we're defining costs for the state, we 

need to look at that whole program, Subsection C and 
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Subsection D. That includes all of that, doesn't it? 

It includes enrichment, transportation, weighted 

students, it includes small and sparse, it includes 

the Price Differential Index, it includes all of 

those multipliers including --

And a number of other things, too; state aid to blind 

schools and a long list of things. 

Sure. In those, along with everybody else, is the 

equalization enrichment allotment. 

In that total figure, the figure known as the total 

Foundation School Program, there is an item called 

the enrichment equalization allotment, that is 

correct. 

Okay. Now, if you will pull out two of your 

exhibits, and those are Plaintiffs' Exhibits 109-B 

and 110-B. 

109-B is the local tax revenue per student, and 

that's assuming what, average total tax rate? 

This is the local tax revenue per student, and it is 

in student units as you will see from the column 

heading, at average total tax rate, which is the 66 

cent tax rate. 

This is what they get if they taxed at that rate? 

If every district in the state were taxing at that 

rate, the revenue that they would generate is what is 
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shown in this exhibit. 

Okay. That's without state aid? 

And that is without state aid. 

1604 

Okay. In other words -- I'm putting up here Exhibit 

102 -- that all we have done is we've multiplied 

these times the average tax rate. 

That is -- let's see yes. 

Okay. So if this is what -- and what 109 does is it 

shows us what the disparities in the state would be 

without state equalization, isn't that right? 

Let's back up for just a minute. 

Now, this just says wealth, and this takes the wealth 

and multiplies it times average state value. 

Okay. These are based on actual calculations made 

district-by-district. 

Okay. 

So they are --

A little bit different. 

They would be a little bit different. 

Okay. Let's compute a range ratio of what the state 

would be without state equalization. And if we're 

going to do a range ratio and do it properly, I guess 

we have to get the relation of l.51-to-9.97, isn't 

that right? 

Okay. You cannot do a range ratio on a multivariate. 
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Okay. Let's get 109 then, and let's compute these 

two rates. What I want to do is I want to --

109 is also a function of wealth. 

Okay. 

109 and 110 are both a function of wealth. 

Now, you can -- it's not really a range ratio 

in the sense it's been discussed in this courtroom or 

that it's usually discussed in statistical 

literature, but you can, of course, take any two 

groups and divide the larger one by the smaller one 

and come up with it. 

Let's do that. Would you do that for me? Have you 

got your calculator handy? What I want you to do is 

I want you to do it for 109 and I want you to do it 

for 110, which all we've done here, we've still got 

an average tax rate, so all we've got -- the only 

difference here is that we have accounted for state 

aid, right? 

The difference between the two of these should, 

indeed, be state revenue, and it's the maximum state 

revenue rather than actual state revenue. The 

difference is that we have given the state -- we have 

put in the amount of state revenue that each district 

would get if they maximized their state revenue. 

Even for those districts that haven't made the 
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effort, it's in here so that it produces a higher 

figure which is more fair to the system because they 

could be getting this much money. 

Because of the problem we talked about earlier today? 

Right. 

Okay. Let's compare with -- why don't you give me 

the multiples of that. Let's divide 9.97, which is 

the 95th on 109-B --

Well, you would want to divide the 1,810 by 273. I'm 

not sure that it would be the same thing. 

Okay. That's fine. 

The other thing that I might point out -- I mean, we 

can calculate any set of numbers you want, but we 

already have the relative size of these things, 

unless you specifically want to -- instead of going 

from the lowest, you go from the next to the lowest 

group. Is that essentially what you want to do? 

Yeah. I want to go from the 5th to the 95th so we 

can be fair with the range ratio methodology here. 

Okay. We can't go from the 5th to the 95th. We can 

take a group that is between the 5th and 10th and 

compare that to a group that's between the 90th and 

95th. 

I understand that. 

So it would be closer to saying we're doing seven and 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

a half percentile to -- it's really not that -

Right. 

1607 

If that's what you want me to do, I'd be happy to do 

it. 

That's what I want you to do. 

Okay. You want me to compute it first for local tax 

revenue? 

Yeah, 109-B. 

All right. That's 1,810 divided by 273, and the 

answer is 6.6. 

Okay. So that ratio before adjusting for state aid, 

if we didn't have any state at all, is 6.6-to-l. 

Correct. 

Okay. Now, let's do the same thing for 110-B. 

All right. 2,458 divided by 1,774, and that is 1.4. 

So by computing that, we can tell the relative role 

of state aid in equalizing opportunity to educate by 

way of spending in this state, isn't that right? 

It is a -- using these particular groups, it is one 

way to measure the difference between having and not 

having state aid in conjunction with the average 

total tax rate. 

Okay. And there's a substantial improvement by 

virtue of state aid here, isn't there? 

Yes. There is a substantial improvement. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

1608 

Four times better. Is that fair to say? More than 

four times better. 

Well, that's not really quite the way you would go 

about doing it. 

MR. RICHARDS: It is what it is. 

It is what it is. We've gone 6.6-to-l to 1.4-to-l, 

is that right? 

That is correct. 

In doing so, we have converted a system which, in 

essence, if we had allowed equal -- if we assumed 

equal taxing here at equal tax rates, would have 

given us this kind of variation, right, that's 

expressed on 102? I know we haven't multiplied it. 

Yes. It would do that. 

We have converted it into a system that looks like 

those figures that are displayed on 

Defendant-Intervenors' Exhibits 11 and 12. 

No. That is not true. 

We haven't done that? 

No, because these are not the ones that show the 

combination of state aid and revenue at an average 

tax rate. This is state aid plus revenue at actual 

tax rates. 

Okay. But these came off your charts, didn't they? 

They came off our charts. They're similar to our 
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charts. They simply are not what you have indicated 

that they are. 

Okay. But regardless of whether we do it by this 

system or by the ratios that you used in 110, that's 

a lot closer to equity than what we would have if we 

would have simply said we're going to base it on 

property wealth. 

Oh, there's absolutely no question that the existing 

distribution of state aid is better than having 

nothing but local property taxes. 

Changing that system from 6.6 to 1.4-to-l. 

Yes. But that has nothing to do with this. 

Okay. 

Specifically with those exhibits. What numbers were 

those? 

Defendants' 12 and 11. 

112 and 111. 

THE COURT: Those were 

Defendant-Intervenors' 10 and 11. 

Excuse me. 

MR. RICHARDS: And 12. 

THE COURT: And 12. 

Let me stand corrected. We were talking about 

Defendant-Intervenors' 11 and 12. 

Were those the two where I verified the numbers? 
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MR. KAUFFMAN: Excuse me, Your Honor. I 

would like to object to the last question. When he 

said "moves the system from 6.6 to 1.4," I did not 

want the testimony was that that comparison was 

not the type of comparison Mr. Foster usually does. 

He said he looks at the district at the 95th 

and the district at the 5th percentile. That's not 

11 what these ratios are. They're a combination of five 

12 percentiles between 90 and 95 to five percentiles 

13 between five and ten. He said that would be more 

14 akin to 7.7 percentile than 92.5 percentile. 

15 So if he says the system went from one to the 

16 other, I would not want that to be confused at some 

17 later time in testimony to something often called the 

18 range ratio or the federal range ratio. 

19 MR. O'HANLON: I'll do it the other way. 

20 I'm trying to save time, Judge, but if Mr. Kauffman 

21 insists, we can go back and compute that difference. 

22 BY MR. O'HANLON: 

23 

24 

25 

Q. Let's go back to the exhibits. Let's go back to the 

109 series and 110 and let's compute it off the 

actual one. 
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Okay. 
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I believe it's 119. 119 is the type of document from 

which range ratios are characteristically derived in 

the sense that it is a univariate analysis where each 

district is listed and it's listed from the lowest 

amount to the very highest amount. 

This is the way it's done with the federal 

range ratio. This is the way Dr. Verstegen did it in 

her study for the Texas Education Agency. So it is 

the standard procedure. 

Tell me what the range ratio would be after state aid 

assuming state average tax rate. 

The range ratio is -- and this is called not actual 

expenditure levels, but just if we controlled for tax 

effort by setting everybody's tax effort the same, we 

would have a 95th to 5th percentile range ratio -

Right. 

-- of 1.44-to-l. 

Okay. 

That's from Page 3 in the column headed "Ratio to 5th 

Percentile." 

Okay. Do you have something we can do it before 

state aid on this 6.6? 

Just a moment. That would be identical to the wealth 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

report. That is listed from the highest to the 

lowest wealth 

Sure. 

-- in terms of the ratio. 

Right. 

And that, I believe, is 102-B. 

1612 

Let's look at that. The ratio here would be 

the same because if you apply a uniform tax rate to 

the values, the results would be the same as the 

values themselves. 

That's right. 

And the 95th to 5th range ratio here is 8.71. 

To one? 

Yes. 

So it got worse after we made the refinements that 

Mr. Kauffman made, 8.7 something-to-I. 

Yes. 

Okay. 

I simply want you to have the best data available 

from our research. 

Okay. I appreciate that. 

Now, you were here yesterday when Dr. Hooker 

testified, weren't you? 

I was here during part of his testimony. 

He said that the SCOPE Committee itself did not make 
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any recommendations with respect to either the local 

fund assignment or the Foundation Program level, is 

that correct? 

He did say that, yes. 

Okay. Do you agree with that? 

No, I do not. 

The Select Committee on Public Educ~tion itself did 

make recommendations then? 

Yes, I believe it did. 

Okay. I'm going to hand you Defendants' Exhibit No. 

1 and see if you can point those out to us. I 

haven't been able to find them. 

What you have given me is the recommendations of the 

Select Committee on Public Education dated April 19, 

1984. I have not looked at this document in a long 

time, but I believe that somewhere in this document 

there is a statement of funding principles. 

On Pages 20, 21, and ending on Page 22, there 

are a set of funding principles. Let me just review 

them very briefly to make certain they are what I 

have in my file. They appear to be similar or very 

close. 

Okay. Now, do they have anything about local fund 

assignment or Foundation School Program money? 

No• The recommendations of the committee are not 
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In what report are the recommendations of the 

committee contained? 

1614 

They are contained in a document that was presented 

to the Joint House and Senate Education Committees on 

May 15, 1984. 

Was that the SCOPE Committee or was that this 

Advisory Committee that was formed with Dave Thompson 

on it and some other folks? 

The Chief of Staff of the SCOPE Committee, Mr. Tom 

Luce, also Mr. Perot's personal attorney. He was 

identified to us as such. In his capacity as Chief 

of Staff for SCOPE, he advised the -- what you are 

calling the ad hoc advisory group that the House and 

Senate Committees would meet on that date and that he 

would be presenting the SCOPE report to that 

committee. And he requested that the ad hoc group 

present the finance recommendations at that time. 

At that meeting, which was called for the 

purpose of hearing the Select Committee report, Mr. 

Tom Luce provided an overview of the committee's work 

and recommendations, and then introduced Dr. Richard 

Kirkpatrick as a representative of the ad hoc group 

and said that Dr. Kirkpatrick would provide the 

committee's recommendations with respect to finance. 
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Okay. Now, the SCOPE Committee itself, then, never 

made any recommendations with respect to finance. 

That came out of the advisory group. 

No. It came from the Chief of Staff of the committee 

and acting on behalf of the committee. 

Is it contained in the SCOPE report? Is there 

anything in there --

It is contained in what I would call the SCOPE report 

since it was prepared for and offered under those 

circumstances to be. It is a SCOPE report. It bas 

SCOPE on it. The committee accepted it as a SCOPE 

report. The committee knew they were there to 

receive the report of SCOPE. And Mr. Luce 

specifically said that Dr. Kirkpatrick was presenting 

the committee's recommendations on finance. 

Was Mr. Kirkpatrick ever a member of the SCOPE 

Committee? 

Dr. Kirkpatrick 

Excuse me. 

-- was requested by the Chief of Staff of the 

committee to make the report on behalf of the 

committee. It could have been made by anyone 

requested by the commitee; a member, non-member. Dr. 

Kirkpatrick was indeed a non-member of that 

committee. 
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Q. Okay. 

MR. O'HANLON: Pass the witness. 

RECROSS EXAMINATION 

BY MR. TURNER: 

Q. Mr. Foster, you were looking at this Defendants' 

Exhibit No. 1, the Select Committee on Public 

Education report. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

You referred to which pages, again? 

20, 21, 22, I believe, somewhere in that area. It's 

under finance and they are letter recommendations A 

through H. 

I believe you testified that nowhere in there is 

there any mention of a local fund assignment in any 

place, is there? 

That is correct. The Chairman of the Finance 

Committee of SCOPE took the eight principles that you 

find in that document to the SCOPE Committee in their 

final meeting and said, "Here are the finance 

principles that I recommend for inclusion in the 

SCOPE report, and I'm going to ask the people that 

have helped me in the development of these principles 

to flesh them out and prepare them for legislative 

consideration." 

So at the time the final report was presented to the 
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SCOPE Committee, this is what they were looking at, 

wasn't it? 

Yes. That is what they were looking at with the 

understanding that the finance principles would be 

fleshed out and prepared for presentation to the 

Legislature in legislative format. 

When the SCOPE Committee voted on their final 

recommendations, this is what they voted on, wasn 1 t 

it? 

Yes. They voted on that document with the 

understanding that the funding principles would be 

fleshed out and prepared for legislative 

consideration under Mr. Bullock's supervision. 

But there wasn't any presentation at that time of any 

recommended local fund assignment to the members of 

the SCOPE Committee, was there? 

That is correct. 

There was, however, an attachment on the 

cost-per-year of the recommendations, wasn't there? 

I'm not familiar with that attachment of costs. 

I'll let you look at this again. It's the last 

looks like the last couple of pages. I'll let you 

look at it and see if you recall it. 

Yes, I have seen these. It's been a long time, but I 

have indeed seen these. 
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Look there on the next to the last page, the numbers 

down at the bottom of the page. 

Yes. "Total cost, state and local, of the 

recommendations." 

Right. On the next page, does it show the state 

costs? 

I don't see that this is identified as state costs. 

Can you point that out to me? 

I was looking at the figures down at the bottom. 

These are different from the others? It is not clear 

from this document. The first page is clearly 

labeled "state and local," but the second page is in 

different type and is not similarly labeled and it 

does not say that it is state cost. 

Mr. Foster, it appears that the two exhibits -- one 

of them, as you can see here, is total additional 

costs per year, state and local of all 

recommendations. 

Yes, I see that one. 

It starts up here and it mentions in order the 

proposals that are contained in this report. 

Yes. 

Lengthen the school day by ten days, extend the 

school day two hours, it goes on down and lists 

estimated costs all the way down for 1985 and then 
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for 1986, and then for 1987, it shows those costs. 

That says, "state and local of all recommendations." 

Right. 

If you look over on Exhibit B, it has the same list 

of proposals and it says up here, "cost." It doesn't 

say "state and local." It just says, "Cost per year 

of the recommendation as prioritized for phased 

implementation." 

Yes, it does. 

Down at the bottom, you see under 1985, $987 million; 

under '86, $669 million; under '87, $720 million. If 

you compare those figures to the ones at the bottom 

of this other page, which was the page labeled "state 

and local costs," you notice that there is a 

difference in the figures. 

The total labeled "state and local" is substantially 

larger than the other which is unlabeled. 

All right. Can't you tell by looking at that that 

Attachment B there is the cost to the state of these 

recommendations and that this Table A is the 

estimated total cost of those recommendations? Do 

you see that? 

If you let me look at the document, I may be able to 

make a calculation or two that would be helpful. 

I'm asking -- if you think I'm wrong, you tell me 
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but it appears that way. 

MR. RICHARDS: Mr. Foster, you're simply 

being asked can you tell what it is. If you can --

I cannot tell what it is. It is not in proportion to 

any then existing or current local state sharing 

ratio. 2.4 billion, if this is the state's share, 

it's only -- the state share is shown as 40 percent 

of the total, and that would indicate a 60 percent 

local share. So perhaps the report is recommending a 

60 percent local share rather than the 40 that was 

requested by the advisory group. I simply don't -

the figures do not make sense to me in terms of other 

knowledge. I cannot say to you that I understand the 

second set of figures to be the state cost except for 

the fact that they are on the order of what 

eventually came out of well, the eventual new 

taxes that were put into House Bill 72. 

All right, sir. Of course, my understanding is that 

the recommendations for total costs that were made by 

the Select Committee ended up being just about what 

the Legislature did. Is that your recollection? 

I recollect what they finally did. I don't recollect 

I cannot say that that's what this represents. I'm 

not saying that it isn't; I'm saying I simply cannot 

identify it as such. I don't mean to be 
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argumentative. I simply don't want it to be on the 

record as acknowledging that those figures are 

something that they're not labeled to be. 

All right. But if we look at 1985 recommended state 

expenditures of $987.3 million down there, that is 

about what the Legislature ended up appropriating to 

fund House Bill 72 in the first year, wasn't it? 

You just characterized them as state expenditures, 

and they are not so characterized on the page. What 

I will say is that those figures at the bottom of the 

page approximate what was eventually appropriated, 

which may or may not mean that those figures are the 

actual state share. 

All right. There's nothing on those pages here and 

you looked in the report itself, but there's nothing 

anywhere on here that talks about the size of a local 

fund assignment or a local share. 

I haven't studied it thoroughly recently. I looked 

at the funding principles and it's not in the funding 

principles. So the only other information that I 

have seen in the report would be this document that 

you're showing me, which would show a 40 percent 

state share, which would have been 60 percent local 

share. I simply -- that doesn't make sense to me 

because there wasn't any discussion of a local share 
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that high, yet the local share is -- would be 60 

percent of the total as calculated from that report. 

All right. So you did say that there was no mention 

of a recommendation at the last meeting of the SCOPE 

Committee where they adopted this of any local share 

percentage or any amount of basic allotment? 

No. What I said is that the SCOPE Committee adopted 

that report, the finance section of it, with the 

understanding, based on Mr. Bullock's report, that 

those funding principles would be fleshed out and he 

was asked to superviser that process and indeed did. 

And you're aware that the SCOPE Committee, after that 

final meeting where this was adopted, adjourned, I 

believe, in just a matter of a few weeks before the 

Legislature was called into special session? 

I don't recall precisely when that happened, but it 

seems to me the committee's activities as a committee 

-- I don't recall meetings of the committee after the 

session began. 

Well, in fact, the SCOPE Committee adjourned before 

the Legislature convened in special session. 

I'm not sure of how the committee was terminated or 

what action that it took. It was clear that Tom Luce 

was still representing himself as an agent of SCOPE 

as late as May 15, 1984. 
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You're also aware, are you not, that after that final 

meeting of SCOPE, this document was widely circulated 

and, in fact, the Governor himself sent a copy to 

every member of the Legislature? 

I did not know that, but I would not dispute it. 

Dr. Foster, this ad hoc advisory group on finance 

Yes. 

-- that you say worked some with Mr. Bullock and his 

staff, were any of those people a member of the SCOPE 

Committee? 

The only person that I know -- there were two people 

that were involved in the fleshing out of the funding 

principles that were members of SCOPE. They were 

Governor Hobby and Comptroller Bullock. 

I believe the other day, a list was prepared and put 

on the board of the people that served on the ad hoc 

advisory group. 

A partial list was created on the flip charts, yes. 

Just a partial list? 

Yes. I don't recall exactly who was there, but I 

know there were more people involved than were 

actually shown on the flip chart, yes. 

I believe you said that everyone that served on that 

ad hoc advisory group was, in some way, an educator, 

is· that correct? 
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Well, the ad hoc advisory group was not the same the 

final day that it operated as it actually was the 

first day it operated. There were a number of people 

that Mr. Bullock invited or his staff invited to 

participate in the process. After the process began, 

some of those people stopped coming to meetings and 

other people started coming to meetings. 

To the best of my recollection, there was never 

a roster maintained. Mr. Bullock issued an 

assignment and apparently he felt that there was 

adequate organization to provide what it was he had 

asked us to provide. It was, I agree, a loose 

organization, but it did function and we were never 

asked to change the organization by Mr. Bullock. So 

I would surmise that he felt we were doing what he 

had asked us to do. 

At some points, there were state employees who 

were there; most often in the role of observers, it 

seemed, but occasionally their advice was sought and 

they spoke on various issues, and I would not 

consider them educators, per se. They were 

representatives of the Governor's office, the 

Lieutenant Governor's office, the Speaker's office, 

and Legislative Budget Board staff people, and Senate 

Education Committee staff --
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That was a fairly fluid group, then, wasn't it? 

It was a fluid group, yes. 
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It never was a group that was appointed in any formal 

sense by the Select Committee, was it? 

Well, when the Chairman of the Finance Committee 

asked us to get involved, a lot of us felt that that 

was very much an appointment, if not a command 

performance. 

All right. Now, Mr. Bullock was Chairman of the 

Finance Committee, wasn't he? 

Yes, he was. 

Some of the members of the SCOPE Committee served on 

the Finance Committee, didn't they? 

Yes. 

Do you recall who the members of the Finance 

Subcommittee were? 

No, I do not. I only remember that there were people 

on all of the subcommittees. 

Do you recall if that subcommittee made a report to 

the full committee? 

The Finance Committee? 

Yes. 

Yes, indeed it did. 

Do you have a copy of that report? 

The report is as you see it in the document there. 
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It was adopted without change by the committee. 

So the Finance Subcommittee, itself, did not make any 

recommendations regarding local fund assignment, 

percentages or amount of basic allotment, did it? 

The Finance Committee met prior to the meeting of 

SCOPE, agreed with Mr. Bullock's principles, and were 

advised of what the plan was. That plan was carried 

forward to the committee, itself, and the committee 

was aware of the plan. And upon unanimous approval 

of his report, with the understanding that he had a 

plan for fleshing things out, was all -- it's all 

there. It's all part of the SCOPE process. 

But the SCOPE Committee never saw that plan, did 

they? 

The SCOPE Committee did not see the plan because the 

plan had not been developed. It was not fleshed out. 

So it really wouldn't be fair to say that the SCOPE 

Committee had any kind of recommendation on the size 

of the basic allotment or the --

I think it would be fair to say that the SCOPE 

Committee was prepared to endorse Mr. Bullock's 

the product of Mr. Bullock's effort. He was given 

that charge by the committee without any 

publicly-expressed reservations, as far as I know. 

Mr. Haley and Senator Parker were both members of the 
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As far as Representative Haley goes, those 

percentages of local fund assignment and size of 

basic allotment never appeared in the bill with Mr. 

Haley's name on it, did it? 

I don't know whether they ever did. I would agree 

that what Mr. Haley eventually was working for did 

not include many of the things that were recommended 

to the Legislature by the SCOPE Committee through 

that testimony on the 15th of May. 

Do you think if Mr. Haley came over here today and 

testified that he would agree with you that the SCOPE 

Committee made a recommendation on the size of the 

local fund assignment and the size of the basic 

allotment? 

It would depend on whether or not he remembered the 

testimony given at that meeting on the 15th of May. 

So it's your position that the SCOPE Committee 

adopted this report and then gave the counsel to the 

committee the free reign to take the ad hoc committee 

to the Legislature and represent to the Legislature 

that the ad hoc committee's recommendations on 

finance were, in fact, the recommendations of the 

SCOPE Committee even though those recommendations 
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It is my judgment, based on what I saw of the 

process, that Mr. Bullock was given the charge and 

accepted the charge and did, indeed, fulfill that 

charge, and that his agent and the agent of the 

committee, a man who represented himself as Chief of 

Staff of the committee, came to meet with the Joint 

House Senate Education Committee at the request of 

the committee to lay out the recommendations of 

SCOPE. 

As part of that process, he, as I said, 

introduced Dr. Richard Kirkpatrick and said, "Dr. 

Kirkpatrick will review with you now the 

recommendations of SCOPE with regard to finance." 

Mr. Foster, yesterday I had handed you an exhibit 

marked Defendant-Intervenors' Exhibit No. 13. I'm 

going to hand it to you again and ask you if you 

would look at it, and also refer to your Plaintiffs' 

Exhibit 105-B and Plaintiffs' Exhibit 106-B. 

Give me just a moment to rearrange my library, if you 

will. 

Would you tell me again the numbers of the 

exhibits you want me to review? 

They're listed there on the bottom of my exhibit. 
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I have Defendant-Intervenors' Exhibit No. 13 

and I have a copy of it. 

Have you examined your exhibit 105-B and 106-B? 

I have them here before me. I would like to verify 

that the figures used are indeed the same. Where on 

your materials do you find -- I don't have your table 

that corresponds with my 105-B. 

I'm not asking you to look at any table I prepared. 

I'm asking you to look at your Exhibit 105-B. The 

chart that I have prepared there is a representation 

in graphic form of the second page of your 105-B 

where you rank the districts by 20ths. 

Okay. Now I have the corresponding set of numbers 

here, I believe. All right. 

And if you would, verify that I have used the right 

figures in preparing the chart. 

Those would appear to be the correct figures. I'm 

speaking about the expenditure lines. 

All right. Those are the columns? 

Yes. 

And look at Page 2 of 106-B and verify, if you will, 

that I have charted in the line form the correct data 

that you have shown on 106-B, which is the total tax 
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rates by wealth divided by 20ths. 

All right. I have verified that both sets of figures 

are the same on your tables as they are on mine. I 

assume that the charts are done by computer that 

takes the information in the form it appears on the 

chart, so I will agree that these are a proportional 

representation of what is in those exhibits. 

All right. The data that's from 105-B regarding 

total expenditures per student unit --

Yes. 

-- you did not prepare a chart for exhibition to the 

Court displaying that data, did you? 

That is correct. 

Now, you did have a chart, I believe, a bar chart on 

total tax rate by wealth group, did you not? 

Yes. 

I have superimposed that data in the line on the 

chart that you see on the top of the chart. 

Yes. That does appear to be the same representation. 

MR. TURNER: Your Honor, I'd like to offer 

Defendant-Intervenors' Exhibit No. 13. 

MR. RICHARDS: No objection. 

THE COURT: It will be admitted. 

(Defendant-Intervenors' 

(Exhibit No. 13 admitted. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

A. 

1631 

MR. KAUFFMAN: Your Honor, if I may, as 

long as it's clear that on Exhibit 13 that the 

wiggley line at the top refers to the scale on the 

right and the bars refer to the scale on the left. 

Is that right? 

MR. TURNER: That's right. 

It's my understanding that the total tax rate figures 

on the right are those which are associated with the 

line, and that the dollar figures on the left are 

those associated with the bar. Even though they are 

not precisely in the same scale, it is close enough 

so that it is not a significant distortion of the 

relationship. 

MR. KAUFFMAN: Your Honor, I'm just trying 

to make clear this does not mean that the 

expenditures per student in the lowest wealth group 

is $2,500.00. There is a dot above that one. That 

means their tax rate is whatever, 63. It does not 

mean their expenditures are $2,500.00. That's what I 

am trying to make clear. Is that right? 

Yes. That's my understanding of this chart. 

MR. KAUFFMAN: Well, on the far right, the 

bar shows that the expenditures of the wealthiest 

group are around 3,000 and their tax rate is around 

• 5 • 
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Mr. Foster, that top bar, that top 20th, I believe 

you said the other day that was contained in most of 

our budget balanced districts; is that right? 

Yes, I did. 

Those are the ones you said we really can't do 

anything about. 

What I have said is that when I apply what I feel is 

an appropriate range ratio test, that the districts, 

the super wealthy, budget balanced districts are 

effectively excluded from consideration. 

All right. So if we look at the next bar or the 19th 

percentile, nineteen 20th bar --

All right. 

-- I suppose we probably would still have some budget 

balanced districts in that grouping, but many of them 

would not be. Would that be accurate? 

There may be some. I'm not at all sure there are. I 

have not examined it closely, but they would tend to 

be grouped in the 20th. Their impact in the 19th, 

because of their necessarily limited numbers, would 

be not very significant. 

All right. And if you'll notice the tax rate of that 
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nineteenth 20th percentile, it appears to be equal to 

or greater than any of the tax rates paid by the 

districts in the first through about the eight 20th, 

doesn't it? 

Would you pose your question again, because it does 

not appear to be the case. 

MR. RICHARDS: You can look here at your 

Exhibit 106. 

I'm trying to work from his chart. Did you say the 

19th? 

That's right. Comparing the tax rate paid by 

districts in the 19th percentile to the tax rates in 

the poorer districts. 

I show that all of those in the poorer districts are 

at or above that level. In fact, there are only two 

groups of 20 up to the 13th that are actually below. 

So 11 of the first 13 groups are at or above that 

level. 

All right. The first 20th is below that level, isn't 

it? 

Not on my copy. 

Now, what I'm asking you to compare is the tax rate 

paid by the districts -- the average tax rate paid by 

the districts in the nineteenth 20th 

All right. 
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-- which is, as I understand it, the next to the last 

column. 

Okay. I've got my citing line right on the bottom of 

that dot. 

All right. 

And that also permits me to look directly across one 

of the black lines, and I find that the -- well, I 

have covered up the first one. I'm sorry. It's from 

the 2nd on. With the exception of the 5th and the 

12th, they are all at or above that level. 

But the first --

Yes. 

-- is clearly below, isn't it? 

Right. 

The tax rate paid by those districts is clearly lower 

than the 19th? 

That is correct. 

All right. The second one, the second 20th looks 

like it's slightly above. 

It is above, yes. 

I can't tell how much; 2 cents, maybe? 

Each one of those is apparently about 2 to 3 cents, 

so it would be on the order of about 4 cents. 

The 3rd percentile rate looks like about the same, 

maybe a fraction below the 19th, doesn't it? 
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The 3rd is slightly below the 19th. 

Then the 4th, it goes back up a little bit, looks 

like it may be 

It's 74. It's three higher. 

All right. And the 5th percentile has a clearly 

lower --

Right. It's down about a nickel. 

tax rate than the 19th, doesn't it? 

Are you representing to us in your presentation 

that these higher spending districts pay higher tax 

rates, by looking at this chart? 

No. What my testimony is and has been is that on the 

whole, the tax rates in the low wealth districts are 

at or above the tax rates in the high wealth 

districts, and that the tax rates in the mid-wealth 

districts are greater than both. 

All right. In the mid-wealth districts, you're 

talking about the 9th, 10th, 11th, right in there? 

Yes. 

Maybe jumping over to the 14th? 

It's a little -- what I am really -- if you look at 

my chart over here in the 4th, 5th and 7th lOths, 

those are clearly -- well, at least the 5th and the 

7th. The 4th is no greater than a couple of the 

poorer groups. The 5th group is obviously the 
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stand-out group, with 7 closely following. 

But look at this chart. If you look at the 17th and 

the 19th, clearly those two groups of districts pay 

high tax rates, don't they? 

They pay tax rates which are very near the average 

and are no greater than the rates in the poor 

districts. 

And when we see that lower tax rate in the 18th 20th 

group, they actually have lower spending too, don't 

they? 

Yes, they do. That is what I call the Dallas 

phenomenon. Dallas is a low-taxing, low-spending 

district. 

You think they fall in that group? 

Well, they are 15 percent below the state -- 15 cents 

below the state average tax rate, and they are $34.00 

per student unit below the total expenditure level. 

And because of both of those things and because they 

have 120,000 kids and 1911000 student units, they 

pull that group 18th very far down. In fact, they 

are -- I mean, there are only a handful of other 

districts in 18. So when you look at 18 essentially 

you're looking at Dallas. 

All right. 

MR. TURNER: I'll ask the reporter to mark 
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this next chart I prepared as Defendant-Intervenors' 

Exhibit No. 14. 

(Defendant-Intervenors' 

(Exhibit No. 14 marked. 

BY MR. TURNER: 

Q. I hand you Defendant-Intervenors' No. 14 and ask you 

to look at that and compare that to the data that you 

presented on Plaintiffs' Exhibit 110-B. I might ask 

you as you're doing that, is this another one of the 

exhibits that you did not prepare a chart to 

accompany? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

That is correct. The charts accompanied one, two, 

three, four, six, seven and eight, and none others. 

This should be on Page 2 of 110-B. 

All right. 

Again, the ranking by 20ths. 

All right. 

Have you looked at it sufficiently to verify that the 

chart I prepared accurately reflects your data f rorn 

your exhibit? 

The tables are identical. 

MR. TURNER: Your Honor, I would like to 

offer Defendant-Intervenors' Exhibit No. 14. 

THE COURT: Any objection? 

MR. RICHARDS: No objection. 
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1 THE COURT: It will be admitted. 

2 (Defendant-Intervenors' 

3 (Exhibit No. 14 admitted. 

4 BY MR. TURNER: 

5 

6 

7 

8 

9 

Q. 

A. 

This chart represents state and local revenue per 

student unit, is that correct? 

Yes, at the average total tax rate. So it is a 

hypothetical rather than actual distribution. 

MR. TURNER: I'd like to ask the reporter 

10 to mark this next chart as Defendant-Intervenors' 

11 Exhibit No. 15. 

12 (Defendant-Intervenors' 

13 (Exhibit No. 15 marked. 

14 BY MR. TURNER: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Mr. Foster, if you will, take a look at this No. 15. 

It's a representation of the same data that you just 

looked at on 14, but it omits the top and the bottom 

percentile group. 

That appears to be accurate. 

MR. TURNER: Your Honor, I'd like to offer 

this Exhibit No. 15 into evidence. 

Basically, that one eliminates that group on the top 

end that we said most of the budget balanced 

districts are in. 

Yes, I understand that. 
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Q. And also eliminates the bottom one. 

THE COURT: It will be admitted, 15. 

(Defendant-Intervenors' Exhibit 

(No. 15 admitted. 
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THE COURT: We're going to stop for the 

day. 

(Proceedings recessed until 

(February 4, 1987. 
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17 BE IT REMEMBERED that on this the 4th day of 
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22 

23 

24 

25 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

I 
I 
I 
I 

I N D E X 

JANUARY 20, 1987 
VOLUME I 

i 
iopening Statements: 

By Mr. Earl Luna ----------------------------
By Mr. Turner -------------------------------
By Mr. O'Hanlon ----------------------------
By Mr. Deatherage ---------------------------

PLAINTIFFS' and PLAINTIFF-INTERVENORS' EVIDENCE 

!WITNESSES: 

DR. RICHARD HOOKER 

Direct Examination by Mr. Gray -------------
Voir Dire Examination by Mr. E. Luna -------
Direct Examination (Resumed) by Mr. Gray ----

JANUARY 21, 1987 
16 VOLUME II 

17 ! 

18 

19 

20 

21 

22 

23 

24 

25 

WITNESSES: 

:DR. RICHARD HOOKER 

Direct Examination (R-esumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Voir Dire Examination by Mr. Kautfman ------
Direct Examination (Resumed) by Mr. Gray ---
Examination by the Court -------------------
Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Direct Examination (Resumed) by Mr. Gray ---
Cross Examination by Mr. Kautfrnan ----------
Cross Examination by Mr. O'Hanlon -----------

i. 

Page 

6 
9 

16 
30 

35 
73 
76 

105 
143 
144 
146 
160 
161 
16 5 
177 
182 
184 
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iwrTNESSES: 

I N D F X (Continued) 

JANUARY 22, 1987 
VOLUME III 

5 MS. ESTELA PADILLA 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

Direct Examination by Mr. Perez ------------
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Recross Examination by Mr. E. Luna ----------

JANUARY 26, 1987 
VOLUME IV 

!WITNESSES: 
I 
iDR. RICHARD HOOKER 

I Cross Examination (Resumed) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------

ii 

Page 

309 
344 
370 
JI 9 
399 

416 
546 
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I N D E X (CONTINUED) 

JANUARY 27, 1987 
VOLUME V 

4 WITNESSES: 

5 DR. RICHARD HOOKER 

6 

1 

8 

10 

ll 

Cross Examination (Resumed) by Mr. Turner --
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Deatherage --------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------

12 MR. BILL SYBERT 

13 Direct Examination by Mr. Kautfman ----------

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

iii 

614 
b~J 

678 
b83 
704 
114 

/6U 
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WITNESSES: 

I N D E X (CONTINUED) 

JANUARY 28, 1987 
VOLUME VI 

I ,MR. BILL SYBERT 

I Direct Examination (Resumed) by Mr. Kauffman -
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna ------------
Redirect Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R. Luna -----------

11 MS. NELDA JONES 

12 

13 

14 

15 

Direct Examination by Mr. Gray --------------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R~ Luna -------------

iv 

821 
84U 
87 9 
899 
913 
934 
942 
9~0 

955 
987 

1004 
1022 

16 Direct Examination by Mr. Kaurfman ----------- lOJJ 

17 

18 

19 

20 

21 WITNESSES: 

22 MR. CRAIG FOSTER 

JANUARY 29, 1987 
VOLUME VII 

23 Direct Examination (Resumed) by Mr. Kautfman - 10~~ 
Voir Dire Examination by Mr. R. Luna --------- 1209 

24 Direct Examination (Resumed) by Mr. Kautfrnan - 121U 

25 
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I N D E X (CONTINUED) 

FEBRUARY 2, 1987 
VOLUME VIII 

~ITNESSES: 
! 

~R. CRAIG FOSTER 
i 
' 

Direct Examination (Cont.) by Mr. Kautfman --
Examination by the Court ----·----------------
Cross Examination by Mr. Richards -----------
Voir Dire by Mr. O'Hanlon -------------------
Cross Examination (Resumed) by Mr. Richards -
Rea1rect Examination by Mr. Kautfman --------
Voir Dire Examin2tion by Mr. O'Hanlon -------
Cross Examination by Mr. Turner --------------

JDR. RICHARD HOOKER 
I 
! Recross Examination (Resumed) by Mr. O'Hanlon

Recross Examination by Mr. Turner -----------
Further Recross Examination by Mr. O'Hanlon 
Further Recross Examination by Mr. Kautfman --
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12~2 
1273 
1282 
129~ 
1313 
1366 
1376 
1379 

1411 
1428 
1456 
14~8 
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'.WITNESSES: 

iMR. CRAIG FOSTER 

I N D E X (CONTINUED) 

FEBRUARY 3, 1987 
VOLUME IX 

Cross Examination by Mr. O'Hanlon 
Recross Examination by Mr. Turner 

WITNESSES: 

MR. CRAIG FOSTER 

FEBRUARY 4, 1987 
VOLUME X 

Cross Examination by Mr. R. Luna ------------
Further Recross Examination by Mr. Turner ---
Cross Examination by Mr. Deatherage ---------
Recross Examination by Mr. O'Hanlon -~-------
Recross Examination by Mr. Richards ---------
Voir Dire Examination by Mr. O'Hanlon -------
Recross Examination (Resumed) by Mr. Richards
Voir Dire Examination by Mr. O'Hanlon -------
Voir Dire Examination by Mr. Turner ---------
Further Reairect Examination by Mr. Kauttman -
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Turner ----

vi 

1463 
1616 

1643 
16 6 I 
1762 
111 I 
1783 
1789 
1791 
1804 
1807 
1815 
1822 
1839 
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I 

I N D E X (CONTINUED) 

FEBRUARY 5, 1987 
VOLUME XI 

!WITNESSES: 

'MR. CRAIG FOSTER 

Further Recross Examination (Cont.) 
ny Mr. Turner ------------------------

Further Recross Examination by Mr. O'Hanlon -
Recross Examination by Mr. R. Luna ----------

vii 

1846 
1911 
1914 

9 MR. BILLY DON WALKER 

lU 

11 

12 

13 

' 

Direct Examination by Mr. Gray -------------- 1918 
Cross Examination by Mr. O'Hanlon ----------- 2041 

FEBRUARY 9, 1987 
VOLUME XII 

l 4 1W I TN E S S E S : 
I 

15 'MR. BILLY DON WALKER 

16 

17 

Cross Examination (Cont'd) by Mr. O'Hanlon -- 2U6U 
Cross Examination by Mr. Turner ------------- 2119 

18 AFTERNOON SESSION 

19 !MR. BILLY DON WALKER 

20 

21 

22 

Cross Examination (Res.) by Mr. Turner-----
Cross Examination by Mr. R. Luna -----------
Redirect Examination by Mr. Gray -----------
Recross txamination by Mr. Turner ----------
Examination by the Court --------------------

. 

2142 
216J 
2169 
2178 
2181 

23 MR. JERRY CHRISTIAN 

24 

25 

Direct Examination by Mr. Gray -------------- 2184 
Cross Examination by Mr. O'Hanlon ----------- 2231 
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5 

6 

7 

8 

10 

11 

I 

I 

I N D E X (CONTINUED) 

FEBRUARY 10, 1987 
VOLUME XIII 

lwITNESSES: 
i 
I 

!MR. JERRY CHRISTIAN 
I 

Cross Examination (Cont'd) by Mr. O'Hanlon -
Cross Examination by Turner ----------------
Cross Examination by Ms. Milford -----------
Recross Examination by Mr. O'Hanlon --------
Examination by the Court -------------------
Further Recross Examination by Mr. O'Hanlon -
Recross Examination by Mr. Turner ----------
Recross Examination by Ms. Milford ---------
Redirect Examination by Mr. Gray ------------

viii' 

22SJ 
2277 
23 :> 2 
2361 
2372 
2384 
23!::11 
2408 
2412 

12 MS. LIBBY LANCASTER 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. Gray -------------- 2414 
Cross Examination by Mr. O'Hanlon ----------- 243~ 

Direct Examination by Mr. Roos -------------- 2441 



l I N D E X (Continued) 

FEBRUARY 11, 1987 
VOLUME XIV 

ix 

4 WITNESSES: 

5 MS. GLORIA ZAMORA 

6 

I 

8 

Direct Examination (Cont'd) By Mr. Roos ----
Cross Examination by Mr. Ricnards ----------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Mr. Turner ------------
Cross Examination by Ms. Milford -----------
Examination by the Court --------------------

248U 
2487 
24 87 
2506 
251~ 

2521 

l 0 :MR. LEONARD VALVERDE 

11 

12 

13 

! 

Direct Examination by Mr. Roos -------------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Redirect Examination by Mr. Roos ------------

2 ';) '2. I 
254~ 
2568 
2569 

14 MR. JOHN SAWYER, III 

15 

16 

17 

J8 

19 

2 0 

21 

22 

23 

25 

Direct Examination by Mr. Kaurfman ---------- 257U 
Cross Examination by Mr. Richards ----------- 263';) 
Cross Examination by Mr. O'Hanlon ----------- 2636 
Cross Examination by Mr. Turner ------------- '2.618 
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I N D E X (Continued) 

FEBRUARY 12, 1986 
VOLUME XV 

4 'WITNESSES: 

5 'MR. JOHN SAWYER, III 

6 

I 

Cross Examination (Cont'd) by Mr. Turner ---
C r o s s E x am i n a t i o n by M r . R . L u n a - - -- ··· ·- · · - - - - -
Recross Examination by Mr. O'Hanlon ---------

8 .MRS. HILDA S. ORTIZ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Ms. Cantu ------------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Ms. M1ltord ------------

!MR. HAROLD HAWKINS 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfrnan ----------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 13, 1987 
VOLUME XVI 

19 WITNESSES: 

20 MR. HAROLD HAWKINS 

x 

2699 
28UU 
2808 

2816 
2838 
2844 

2849 
2878 
2879 

21 Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 29jU 

22 

24 

25 
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2 

3 

I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Hanlon -- 3013 

7 Further Recross Examination by Mr. Turner ---- 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr. Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examination (Resumed) by 
Mr. Turner ----------------------------- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

xii 

4 ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

lU 

11 

Further Recross Examination by Mr. O'Hanlon -- J22b 
Further Recross Examination by Mr. Turner ---- 3286 
Further Recross Examination by Mr. R. Luna --- JJ~J 

Further Recross E~amination by Mr. O'Hanlon -- 3356 
Cross Examination Dy Mr. Gray ---------------- JJJ1 
Further Recross Examination by Mr. O'Hanlon -- J375 
Further Recross Examination by Mr. Turner ---- JJ// 
Further Recross Examination by Mr. R. Luna --- 3385 
Further Redirect Examination by Mr. Kautfman - J386 

12 MR. ALLEN BOYD 

13 

14 

15 

16 

17 

18 

19 

Direct Examination by Mr. Kautfman ----------- 3388 
Cross Examination by Mr. O'Hanlon ------------ 3418 
Cross Examination by Mr. Turner -------------- 3438 
Cross Examination by Ms. Miltord ~------------ 3441 
Redirect Examination by Mr. Kautfman --------- 3444 

FEBRUARY 19, 1987 
VOLUME IX 

20 DR. JOSE CARDENAS 

21 

22 

23 

24 

~5 

Direct Examination by Mr. Kauffman ----------- 3449 
Cross Examination by Mr. O'Hanlon ------------ 3484 
Cross Examination by Mr. Turner -------------- 3487 
Cross Examination by Ms. Miltord ------------- 3491 
Examination by the Court --------------------- 3496 



l 

2 

3 

4 

5 

6 

7 

I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment --------------- 3548 

FEBRUARY 23, 1987 
VOLUME XXI 

8 DEFENDANTS' EVIDENCE 

9 WITNESSES: 

10 MR. LYNN MOAK 

11 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Thompson ----------- 3661 
Voir Dire Examination by Mr. Kautfman -------- 3683 
Direct Examination (Resumed) by Mr. Thompson - 3684 
Voir Dire Examination by Mr. Kauffman -------- 3692 
Direct Examination (Resumed) by Mr. Thompson - 3693 
Examination by the Court --------------------- 3699 
Direct Examination (Resumed) by Mr. Thompson - 37Ul 
Voir Dire Examination by Mr. Kautfman -------- 3741 
Direct Examination (Resumed) by Mr. Thompson - 375U 

FEBRUARY 24, 1987 
VOLUME XXII 

19 WITNESSES: 

20 MR. LYNN MOAK 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 3854 
Examination by Mr. Richards ------------------ 389U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 389~ 
Voir Dire Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 393~ 
Direct Examination (Resumed) by Mr. Thompson - 3937 
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I N D E X (CONTINUED) 

FEBRUARY 25, 1987 
VOLUME XXIII 

xiv 

4 ITNESSES: 

5 MR. ROBBY V. COLLINS 

6 

J 

8 

9 

10 

11 

12 

13 

14 

15 

Direct Examination by Mr. Thompson ----------- 3976 
Cross Examination by Mr. Turner -------------- 4042 
Cross Examination by Mr. R. Luna ------------- 4083 
Cross Examination by Mr. Gray ---------------- 40Yl 
Redirect Examination by Mr. Tnompson --------- 4llj 
Recross Examination by Mr. Turner ------------ 412U 
Recross Examination by Mr. R. Luna ----------- 412Y 
Examination by the Court --------------------- 41JJ 
Further Redirect Examination by Mr. Thompson - 4150 
Examination by the Court --------------------~ 41~~ 
Further Recross Examination by Mr. Turner ---- 4160 
Further Recross Examination by Mr. R. Luna --- 4112 
Examination by the Court --------------------- 4178 

FEBRUARY 26, 1987 
VOLUME xxrv 

16 ITNESSES: 

17 DR. DEBORAH VERSTEGEN 

18 

19 

20 

21 

22 

23 

Direct Examination by Mr. O'Hanlon ----------- 419U 
Voir Dire Examination by Mr. Kauffman -------- 4194 
Direct Examination (Resumed) by Mr. O'Hanlon - 419~ 

Examination by the Court --------------------- 4211 
Direct Examination (Resumed) by Mr. O'Hanlon - 4276 
Voir Dire Examination by Mr. Kauffman -------- 428U 
Direct Examination (Resumed) by Mr. O'Hanlon - 4281 
Cross Examination by Mr. Turner -------------- 4288 
Cross Examination by Mr. Gray ---------------- 4301 
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WITNESSES: 

I N D E X (CONTINUED) 

FEBRUARY 27, 1987 
VOLUME XXV 

xv 

Cross Examination by Mr. Perez-Bustillo ------ 4380 
Cross Examination by Mr. Kautfman ------------ 442/ 
Redirect Examination by Mr. O'Hanlon --------- 45YY 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 46U4 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct Examination (Resumed) by Mr. Thompson - 4672 
Voir Dire Examination by Mr. Kautfman -------- 4703 
Voir Dire Examination by Mr. Richards -------- 47U4 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kauffman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir Dire Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 
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I N D E X (CONTINUED) 

MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Richards -------- 4800 
Direct Examination (Resumed) by Mr. Thompson - 480J 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray---------------- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

IWITNESSES: 
I :MR. LYNN MOAK 

Cross Examination (Cont.) by Mr. Gray-------- 4986 
Discussion by attorneys ---------------------- SUl/ 
Cross Examination (Resumed) by Mr. Gray ------ 5126 
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I N D E X (CONTINUED) 

MARCH 5, 1987 
VOLUME xxrx 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray -------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examination by Mr. Gray ---------------- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --------------------- 5318 
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I N D E X (CONTINUED) 

MARCH 23, 1987 
VOLUME XXX 

xviii 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Hanlon ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 
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I N D E X (CONTINUED) 

MARCH 24, 1987 
VOLUME XXXI 

xix 

4 ITNESSES: 

5 MR. MARVIN DAMERON 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
I 

I 

I 
IMR. 

Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Richards -----------
Cross Examination by Mr. Kauffman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. O'Hanlon ---------
Cross Examination by Mr. Turner -------------
Recross Examination by Mr. Richards ---------
Recross Examination by Mr. Kauffman ---------
Further Redirect Examination by Mr. E. Luna 
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

DAN LONG 

5544 
5563 
5578 
5593. 
5610 
5616 
562U 
5624 
56 29 
5637 
563/ 
5638 
5638 
5639 

Direct Examination by Mr. E. Luna ------------ 5640 
Cross Examination by Mr. Turner -------------- 5657 
Cross Examination by Mr. O'Hanlon ------------ 5675 
Cross Examination by Mr. Kauffman ------------ 5692 



1 

2 
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I N D E X (CONTINUED) 

MARCH 25, 1987 
VOLUME XXXII 

xx 

4 
1
WITNESSES: 

' 
5 DR. ROBERT JEWELL 

6 Direct Examination by Mr. R. Luna ------------- 5724 
Voir Dire Examination by Mr. Gray ------------- 5782 

7 Direct Examination (Resumed) by Mr. R. Luna --- 5783 

8 MR. RUBEN ESQUIVEL 

9 

10 

11 

Direct Examination by Mr. E. Luna ------------- 5796 
Cross Examination by Mr. Kauffman ------------- 5810 
Cross Examination by Mr. Gray ----------------- 5820 
Redirect Examination by Mr. E. Luna ----------- 5823 

12 DR. DAN LONG 

13 Cross Examination (Resumed) by Mr. Kauffman --- 5829 

14 

15 

16 

17 

MARCH 26, 1987 
VOLUME XXXIII 

18 WITNESSES: 

19 DR. DAN LONG 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 5874 
Cross Examination by Mr. Richards ------------- 5907 
Redirect Examination by Mr. R. Luna ----------- 5936 
Recross Examination by Mr. Turner ------------- 5974 
Recross Examination by Mr. O'Hanlon ----------- 6025 
Recross Examination by Mr. Richards ----------- 6029 
Recross Examination by Mr. Kauffman ----------- 6037 
Further Redirect Examination by Mr. R. Luna --- 6053 
Examination by the Court ---------------------- 6061 
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I N D E X (Continued) 

MARCH 27, 1987 
VOLUME XXXIV 

xxi 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 

7 

8 

9 

Cross Examination· by Mr. Roos ----------------- 6086 
Cross Examination by Mr. Gray ----------------- 6128 
Redirect Examination by Mr. R. Luna ----------- 6167 
Cross Examination by Mr. O'Hanlon ------------- 6191 

10 DR. BUDDY L. DAVIS 

11 

12 

13 

14 

15 

16 

Direct Examination by Mr. Turner -------------- 6198 ' 
Cross Examination by Mr. Gray ----------------- 6229 
Cross Examination by Mr. Kauffman ------------- 6240 
Redirect Examination by Mr. Turner ------------ 6242 
Recross Examination by Mr. Gray --------------- 6245 
Cross Examination by Mr. O'Hanlon ------------- 6246 
Further Redirect Examination by Mr. Turner ---- 6247 
Examination by the Court ---------------------- 6251 

17 DR. VICTORIA BERGIN 

18 Direct Examination by Mr. Thompson ------------ 6252 

19 

20 

21 

22 

23 

24 

25 
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I N D E X (CONTINUED) 

MARCH 30, 1987 
VOLUME XXXV 

xx ii 

4 WITNESSES: 

5 DR. VICTORIA BERGIN 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination (Cont.) by Mr. Thompson ---- 6281 
Cross Examination by Mr. Turner --------------- 6366 
Cross Examination by Mr. R. Luna -------------- 6422 
Cross Examination by Mr. Kauffman ------------- 6428 

MARCH 31, 1987 
VOLUME XXXVI 

14 WITNESSES: 

15 DR. VICTORIA BERGIN 

16 

17 

18 

19 

20 

Cross Examination (Cont.) by Mr. Kauffman ----- 6493 
Cross Examination by Mr. Gray ----------------- 6498 
Redirect Examination by Mr. Thompson ---------- 6558 
Recross Examination by Mr. Turner ------------- 6570 
Recross Examination by Mr. Gray --------------- 6580 
Examination by the Court ---------------------- 6584 

21 DR. WILLIAM N. KIRBY 

22 Direct Examination by Mr. Thompson ------------ 6597 
Cross Examination by Mr. Richards ------------- 6672 

23 

24 

25 
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I N D E X (CONTINUED) 

APRIL 1, 1987 
VOLUME XXXVII 

xx iii 

4 ITNESSES: 

5 DR. WILLIAM N. KIRBY 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

LO 

Ll 

L2 

L3 

L4 

LS 

Cross Examination (Res.) by Mr. Richards ------ 671~ 
Cross Examination by Mr. Kauffman ------------- 67JL 
Redirect Examination by Mr. Thompson ---------- 6783 
Cross Examination by Mr. Turner --------------- 6797 
Cross Examination by Mr. R. Luna -------------- 6818 
Recross Examination by Mr. Richards ----------- 6824 
Recross Examination by Mr. Kautfman ----------- 6829 
Recross Examination by Mr. Turner ------------- 6832 
Examination by the Court ---------------------- 6833 
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I N D E X (CONTINUED) 

APRIL 6, 1987 
VOLUME XXXVIII 

xxiv 

4 WITNESSES: 

5 

6 

7 

8 

9 

10 

11 

12 

ARTHUR E. WISE 

Direct Examination by Mr. Bustillo ------------ 6852 
Cross Examination by Mr. Hall ----------------- 6939 

APRIL 7, 1981 
VOLUME XXXIX 

13 WITNESSES: 

14 DR. ARTHUR E. WISE 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Hall --------- 7063 
Cross Examination by Mr. O'Hanlon ------------- 7134 
Cross Examination by Mr. R. Luna -------------- 72U~ 
Examination by the Court ---------------------- 7221 
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I N D E X (CONTINUED) 

APRIL 8, 1987 
VOLUME XL 

xxv 

IW I TN E S S E S : 

iDR. JAMES WARD 

Direct Examination by Mr. R. Luna ------------- 7230 
Cross Examination by Mr. Turner --------------- 7277 
Cross Examination by Mr. O'Hanlon ------------- 7284 
Cross Examination by Mr. Kautfman ------------- 728~ 
Cross Examination by Mr. Gray ----------------- 7314 
Redirect Examination by Mr. R. Luna ----------- 734U 
Recross Examination by Mr. O'Hanlon ----------- 7343 
Examination by the Court ---------------------- 7345 

R. ALBERT CORTEZ 

Direct Examination by Mr. Kauffman ------------ 7359 
Voir Dire Examination by Mr. O'Hanlon --------- 7373 
Voir Dire Examination by Mr. Turner ----------- 7377 
Direct Examination (Res.} by Mr. Kauffman ----- 7379 
Cross Examination by Mr. O'Hanlon ------------- 7397 
Cross Examination by Mr. Turner ~-------------- 7421 
Cross Examination by Mr. R. Luna -------------- 7442 
Further Cross Examination by Mr. O'Hanlon ----- 7451 
Examination by the Court ---------------------- 7455 

ALL PARTIES REST AND CLOSE -----~---- 7488 

APRIL 9, 1987 
VOLUME XLI 

Discussion ------------------------------------ 7493 
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I N D E X (CONTINUED) 

APRIL 21, 1987 
VOLUME XLII 

xxvi 

Findings of Fact Argument --------------------- 7529 

APRIL 23, 1987 
VOLUME XLIII 

9 FINAL ARGUMENT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By Mr. Kauffman ------------------------------- 7610 
By Mr. Richards ------------------------------- 7625 
By Mr. Gray ----------------------------------- 7633 
By Mr. Turner --------------------------------- 7643 
By Mr. R. Luna -------------------------------- 7669 
By Mr. Boyle ---------------------------------- 7685 
By Mr. O'Hanlon ------------------------------- 7696 

APRIL 29, 1987 
VOLUME XLIV 

Decision announced by Judge Harley Clark ------ 7717 

MAY 22, 1987 
VOLUME XLV 

Discussion by Counsel ------------------------ 7755 
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4 WITNESSES: 

I N D E X (CONTINUED) 

JUNE 1, 1987 
VOLUME XLVI 

5 MR. ALBERT H. KAUFFMAN 

xxvii 

6 Direct Examination by Mr. Larson -------------- 7908 
Cross Examination by Mr. O'Hanlon ------------- 7921 

7 Redirect Examination by Mr. Larson ------------ 7951 

8 

9 MR. RICHARD E. GRAY, III 

10 Statement by Mr. Gray ------------------------- 7952 
Cross Examination by Mr. O'Hanlon ------------- 7957 

11 

12 

13 MR. DAVID R. RICHARDS 

14 Statement by Mr. Richards --------------------- 7970 
Cross Examination by Mr. Kauffman ------------- 7972 

15 Cross Examination by Mr. O'Hanlon ------------- 7974 

16 Statement by Mr. Kauffman 7978 

17 

18 Discussion ----------------------------------------- 7980 

19 

20 Reporter's Certificate----------------------------- 7994 

21 

22 

23 

24 

25 



1643 

1 FEBRUARY 4, 1987 

2 MORNING SESSION 

3 MR. CRAIG FOSTER 

4 was recalled as a witness, and after having been previous!~ 

5 sworn, testified as follows, to-wit: 

6 CROSS EXAMINATION 

7 BY MR. R. LUNA: 

8 Q. Mr. Foster, for the record, I'm Robert R. Luna. I 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

want to ask you a couple of questions about some of 

your prior testimony. 

First of all, as I recall, the way you 

described your position, you are president or at 

least head of the Equity Center, is that right? 

My title is executive director. 

The Equity Center is a group of school districts who 

are in the bottom third of state wealth. 

That is correct. 

You are here today basically as their representative? 

No. My understanding is that I am here because of my 

background and expertise in school finance. 

You are at this time on their payroll, are you not? 

That is correct. 

You spend all of your time before the Legislature 

testifying or before this Court on their payroll, do 

you not? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
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I do not testify before the Legislature except at the 

written request of the committee chairman, but at 

those times, I am also on their payroll. 

So you're a full-time employee. And whether that 

means that you're in your office working or here in 

the courtroom or before some legislative committee, 

you are an employee of the Equity Center. 

I am an employee of the Equity Center, yes. 

All right. I believe you said that of those 160 

districts, approximately, that are members of the 

Equity Center, that if anyone gets above and beyond 

the one-third of the wealth in this state, then 

they're no longer eligible for membership. 

That is correct. 

Mr. Foster, let me ask you, any time there is a major 

reform movement for example, in this state in 

House Bill 72 -- is it safe to say that all of the 

effects of that movement are not felt for several 

years, at least? 

There are some effects that are felt immediately, 

others are not felt for short periods of time, and 

others that it would be very difficult to say that 

the effect was ever complete. 

You were here when Mrs. Jones of Rosewood-Lott 

Independent School District testified before the 
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Q. 
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Court that she had certain immediate problems out in 

her school, were you not? 

I was only here for a very short part of her 

testimony. I was in and out. 

It later turned out that those problems which she 

described to the Court were scheduled by her own 

school board for completion or resolution of all or 

most of those problems the following year and the 

year following that. 

MR. RICHARDS: I do not believe that to be 

an accurate characterization of her testimony. To 

that extent, we object to it. 

THE COURT: Well, it was either a 

combination of her or Mr. Sybert. 

MR. RICHARDS: They're from different 

districts, Your Honor, though. 

She is from Rosewood. She is both principal 

and teacher in that district and also answers the 

telephone, and I don't think she ever suggested 

anything was going to be solved by Bouse Bill 72 or 

anything else. 

THE COURT: I think she did testify that at 

least some of the her problems were at least 

scheduled to be taken care of. So I'll allow the 

question as it is. 
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I did not hear that portion of her testimony, so I 

cannot confirm that. 

Now, I raise that issue because I know that when 

you're here as a representative of the Equity Center, 

you're trying to present a complete picture for the 

Court. I understand that. But at the same time, you 

also want to present that picture in the light most 

favorable to the members of the Equity Center, don't 

you? 

My job basically is to present -- to develop and 

present information as objectively as we can, and we 

have discovered -- this is the first time we've ever 

used any of the information in a judicial proceeding, 

but we have discovered at the legislative level that 

it literally does not pay to jack around with the 

figures because sooner or later someone will become 

aware of that and they. will no longer ask for your 

information. 

So we make a real effort to be as objective and 

straightf oward as we can in the presentation of our 

information and we have virtually no complaints from 

the people that use our information or from people 

who find it to be not in their interest. 

So sometimes a snapshot view of House Bill 72 of a 

particular year and a description of what is going on 
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A. 

1647 

to the Court may not tell the whole story, especially 

if it's going to take several years to fully 

implement the bill. 

Our focus for this trial is 1985-'86 simply because 

that is the most recent year for which we have a 

substantial body of reliable or more or less reliable 

information. That is the only purpose for selecting 

that year. It is not for the purpose of suggesting 

that one year is precisely like every other year. 

Good. That's the point I was trying to make. 

I think it's a point that Mrs. Jones also 

probably finally made is that one year is not 

necessarily like every other year as House Bill 72 is 

being implemented. 

Now, as she pointed out or as it was pointed 

out to her, under the current scheduling system, all 

the things she was complaining about appeared to at 

least be controlled by her board of trustees. 

My question to you is -- and I'm now referring 

to your comment yesterday, an example -- when you 

used Carrollton-Farmers Branch Independent School 

District as an unequitable or inequitable school 

district because of the tax rate and the level of 

state funding, do you recall your comment? 

Yes. The thrust of my comment was that to send state 
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aid above the constitutionally-required level to a 

district that was spending substantially above what 

the state claims is an adequate level and is taxing 

below the statewide average seemed to me to be 

inequitable and to contribute to inequity because 

that same money could be used to help equalize the 

system. 

What was the statewide average? 

The tax rate? 

Yes, sir. 

It's 55 for maintenance and operations and 66 for a 

total, and roughly 11 for debt. 

They were at roughly 61 cents, as I recall. It's 

actually .609. So they were slightly below. 

They are 7 cents below on M&O and 6 cents below on 

total. 

Let me ask you this question. Since that was your 

example of an inequity, what would they have to do, 

in your opinion, to have an equitable system? 

In my opinion, to have an equitable system, the state 

would have to distribute whatever funds it was going 

to put into public education in such a way that each 

school district, excluding budget balanced districts, 

would have an equal fiscal opportunity to provide the 

comparable level of educational services. 
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A. 

In other words, it would be something that 

matched the formula that I presented during my 

deposition. 

1649 

Does that have anything to do with tax effort? 

That formula, per se, does not. That is correct. 

There is a -- the total of that formula can be 

broken down into two or more sections, one of which 

can be subjected to an effort test. 

The part that I have shared in my deposition 

was just the general equalizing formula. 

What would Carrollton-Farmers Branch have to do to 

have an equitable system as a local district? 

Well, it's not that Carrollton-Farmers Branch has an 

inequitable district. I think that may have been the 

characterization in the question that was asked of 

me. 

My response was intended to reflect my opinion 

that it was indicative of an inequitable situation to 

be sending those millions of dollars to 

Carrollton-Farmers Branch at a time when they were 

spending substantially more than state average, 

taxing less, and other poor districts that are taxing 

above average are spending a lot less than 

Carrollton-Farmers Branch. That's what I intended to 

convey. 
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Good. Let me extrapolate one thing from your last 

comment. Because they're receiving state tax money, 

that's really your objection, isn't it? 

Yes. The point about Carrollton-Farmers Branch that 

was being made is that in terms of the state's -- if 

the state desires to equalize funding to the extent 

possible among school districts, then it doesn't make 

very much sense for the state to send $5 million to 

Carrollton-Farmers Branch. 

Very good. 

Now, we've had our snapshot picture, $5 million 

to Carrollton-Farmers Branch. 

Now, let's go one step farther just as we did 

with Mrs. Jones. How long are they going to continue 

to get that money from the state under House Bill 72. 

And is it ultimately going to be cut off? 

Not necessarily. It's a function of their value and 

the values in other districts around the state. 

There is no necessary downhill road that they are on. 

Well, let me ask, then, two more questions. Number 

one is, if I told you that according to the 

projections, Carrollton-Farmers Branch is going to be 

budget balanced by 1 88- 1 89 receiving zero state funds 

under House Bill 72 -- and assume with me for a 

moment that's correct -- let me ask you the last 
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question, what knowledge do you have that they're 

going to continue to receive those funds? 

Well, if somebody is projecting that they will become 

budget balanced under current law --

Yes, sir. 

-- it means that they anticipate that 

Carrollton-Farmers Branch district property value is 

going to become a larger percentage of statewide 

property value because the local fund assignment 

percentage is staying the same. The cost is only 

going up to reflect new kids. And so some 

combination of value changes and possibly something 

having to do with their ADA because that affects 

their cost, but primarily it would look like -- I 

would suspect that they're projecting value changes, 

theirs versus statewide averages, that would make 

them budget balanced. 

If that's the case, keep in mind that that new 

value that they have is taxable. And the more value 

they have, the lower the tax rate they have to levy 

to get the same revenue from it. So 

Good. So they could actually have a lower tax rate. 

Yes, they could. 

They can have by their own projections -- and by 

the way, have you done a projection on that 
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particular school district, or a study? 

No, I have not done projections on any school 

district with respect to value. No statewide study 

has been done. 

All right. So let me make sure once again, you, like 

Mrs. Jones, are presenting only the current picture 

to the Court without showing what is going to happen 

in the future, the next couple of y~ars for these 

districts 

MR. RICHARDS: Excuse me. I think the 

issue before the Court is the constitutionality of 

H.B. 72. We are not trying to litigate some statute 

that may or may not be in existence by 1989. I can't 

see the relevance of the question. 

MR. R. LUNA: We're talking only about the 

current statute, the one that the system he says is 

inequitable. 

THE COURT: Okay. I'll overrule. You may 

continue. 

BY MR. R. LUNA: 

Q. Your last statement, you zeroed in on tax rates. 

They can do it with the· lower tax rate. 

A. If their value increased and their costs remain 

constant, or their expenditure levels per whatever 

unit you want to describe, and their values went up 
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and they could provide the same services with the 

lower tax rate, I mean, that's just arithmetic. It 

has nothing to do with House Bill 72 other than the 

fact that House Bill 72 does provide that as your 

costs and values change, that you will inevitably 

come out at some different point from year to year. 

I --

Excuse me. I don't intend to cut you off. Are you 

through? 

I'm through. 

Would it surprise you to know that the tax rate 

instead of going down in that district has gone from 

.609 total rate to .819? 

You're speaking now of the local nominal rate, the 

rate that is levied against the locally-assessed 

value? 

Yes, sir. 

No. That would not surprise me. It's been my 

understanding that prior to House Bill 72, 

Carrollton-Farmers Branch had an even better deal 

than they do now. 

Well, without going into that comment, your reduced 

rate that you just described to the Court is not, in 

fact, what is happening. It's going the other rate 

and it's skyrocketing. What kind of percentage 
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increase is that from 61 to 81? 

MR. KAUFFMAN: We object to the question. 

There's at least three quesitons there, including Mr. 

Luna's speech about that it's skyrocketing. We 

object to it as three parts and we ask that it be one 

question. 

Let me just ask him the last part. What kind of 

percentage increase is that? And, in fact, is it 

more than the 8 percent that would trigger a rollback 

from the citizens that your own witness was concerned 

about? 

How many increases were there? What was the first to 

second year, and second to third year? 

'85-'86 was .609; '86-'87 was .819. 

That's a 34 percent increase. Is that a two-year or 

a one-year increase? 

One year. 

One year increase. 

Since they did lose state aid, they were 

permitted to make up that state aid loss without 

running up against the 8 percent rollback threshold. 

What percentage increase is that? 

What percentage increase is what? 

Is the tax rate. 

Oh, I thought I'd already said it's 34 percent. 



1 

i 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

34 percent. 

Right. 

1655 

Now, yesterday in talking about these districts that 

are losing state aid, you made a comment that they 

must not be hurting. Do you remember saying that? 

I don't remember that precisely, but if you could 

fill me in on the context, I might be able to help 

you. 

I think you -- well, my co-counsel tells me the 

phrase you used was that House Bill 72 was not 

impacting these rich districts and --

Well, I certainly did not say House Bill 72 was not 

impacting rich districts because, indeed, it did and 

is impacting rich districts. 

And is impacting them fairly severely, isn't it? 

No, not in my opinion, not in terms of the tax rates 

required to recover state aid losses, and then the 

rates which they have after having done so. I mean, 

Carrollton-Farmers Branch, even though the percentage 

increase in their local rate -- I really don't know 

what the effective rate change might have been. It 

might have been more or less than that because some 

of this may be a reflection of reevaluation. We 

simply don't know whether this was a real percentage 

increase. 
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But even after that increase, they're still 

below state average effort and still very, very much 

above state average on expenditure. So to me, it's a 

situation of literally going from having a terrific 

deal to just sort of a great deal. 

Well, I notice that Mr. Sybert, superintendent of 

Socorro, was very concerned about any kind of 

increase over 8 percent. He used phrases like "it 

flirts with danger." I know you were here when he 

testified about that. If this district has to 

increase its taxes that dramatically and is losing 

all state funds above the constitutional amount, 

within the next couple of years, if that's correct, I 

was trying to figure out the basis for your statement 

that this is simply having no impact on those 

so-called wealthy districts. 

Well, let me say again that if there is a projection 

that Carrollton-Farmers Branch is going to become 

budget balanced, okay, that is a projection that is 

based on somebody's notion as to what is going to 

happen to their local values and local costs. 

The primary thing that would push them toward 

being budget balanced is not anything that's in House 

Bill 72 because the local fund assignment is set to 

remain constant. 
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So in order for them to become budget balanced, 

they would have to have a substantial growth in their 

value. If they have the growth in their value, they 

will have that value to tax. 

So it simply is misleading to suggest that 

because they are going to become budget balanced with 

current law static, to represent that as being an 

adverse impact of House Bill 72 is not proper,, in my 

judgment. 

Well, if the citizens in the community have started a 

tax rollback petition, it certainly wouldn't indicate 

that it has gone unnoticed, would it? 

I didn't suggest that it would go unnoticed, I don't 

believe. 

Well, I noticed earlier also in your testimony you 

indicated when talking about the tax rates in the 

poor districts that there was no reason to I've 

forgotten in what context you were discussing it -

but there was no reason to increase taxes in poor 

districts because of the hassle on taxpayers. Do you 

remember using that phrase, "hassle on the 

taxpayers"? 

Yes, I do. Let's put it completely in context. 

In Edgewood, for example, prior to House Bill 

72, prior to there being any incentive for making a 
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strong tax effort, Edgewood had a low M&O tax. 

Edgewood was criticized for that widely. Every time 

school finance came up in a legislative committee, 

somebody wanted to take a shot at Edgewood and its 

low tax rate. 

The tax rate in Edgewood at the time, a penney 

increase in the tax rate would raise two bucks per 

kid, which is a very, very insignificant amount. So 

you raise your tax rate 10 cents and you've raise 20 

bucks a kid, and you've increased your tax rated by 

33 percent. 

That was the situation they were in. That's 

exactly what it would have been, a 30 to 35 percent 

increase to pick up twenty bucks a kid. The 

combination of that being a real impact on taxpayers 

but not really impacting education, and the fact that 

most of the people that live in the Edgewood School 

District are relatively poor anyway, made it 

literally not worth the hassle for taxpayers to raise 

that rate. 

Now, when the enrichment equalization allotment 

formula was adopted and contained an effort factor 

that rewarded Edgewood with additional state dollars 

for additional tax effort, Edgewood's effort came up 

dramatically. In fact, they are at or very close to 
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the level required now to gain the maximum enrichment 

equalization aid. So when it did pay off, they made 

the effort. 

Do you know in this case that the Plaintiffs have, in 

addition to asking for some type of equitable system, 

which I think is represented on the graph in front of 

you by the red line which is your increased money, in 

order to make this system more equitable, then in 

addition to that, they have asked for damages. Are 

you aware of that? 

MR. KAUFFMAN: Your Honor, I object to the 

question. He again gave a speech, and he said that 

Mr. Foster had agreed that that red line was 

equitable. Now, he's asking a question. I would ask 

again he ask one question at a time. 

MR. R. LUNA: I'll rephrase it, Judge. 

I did not answer yes to that being my construction as 

to what would be an equitable system. That 

particular construction fell apart on us when we 

started trying to plug in phony numbers which gave us 

phony tax rates which made it impossible to 

calculate, on the basis of this structure, a sensible 

tax rate that would cause Dallas, for example, to go 

budget balanced. It turned out to be just a useless 

exercise. 
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Now, my question is in regard to the Plaintiffs' 

request for damages. Where would those funds, if 

any, for damages come from? 

MR. KAUFFMAN: Your Honor, our petition, I 

think, is being mischaracterized here. We said that 

whatever system is implemented should compensate for 

the inequities of the past. We're not seeing that as 

damages. We're seeing that as whatever new system is 

implemented should take into account what has 

happened over the past. 

So to characterize that as a damage claim that 

taxpayers of Carrollton-Farmers Branch would have to 

pay each person in Edgewood some money is certainly 

incorrect. 

MR. R. LUNA: Well, I don't want to 

mischaracterize Plaintiffs' petition. Perhaps I 

could read it. 

In the prayer, they say that they're requesting 

not only a preliminary and permanent injunction 

enjoining the Defendants from maintaining any school 

finance system which violates the State Constitution 

and requiring the state to compensate for the 

violations of the Texas State Constitution in the 

past. 

Then they go on and have their other requests 
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in there, and also the same statement appears during 

the petition that they seek both an equitable system 

and damages for what they allege to be past 

violations. 

MR. KAUFFMAN: Where is that latter part 

where we ask for damages? 

MR. R. LUNA: While I'm looking for it, 

Your Honor, if I'm in error and they're not asking 

for damages or at this time they choose to tell the 

Court that if it says damages, they're not really 

asking for damages, we'll be happy to accept that. 

MR. KAUFF~AN: It asks for whatever system 

is implemented compensate, take into consideration 

the past inequities of the system. That's what it 

asks for. 

MR. R. LUNA: So you're not seeking 

damages. 

MR. KAUFFMAN: No. We're not seeking cash 

damages, no. 

MR. R. LUNA: Okay. As long as we 

21 understand they're not seeking cash damages, then I 

22 withdraw my question. 

23 BY MR. R. LUNA: 

24 Q. Mr. Foster, taking you away for a moment from the 

25 snapshot picture we've discussed and looking at the 
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overall effect of the bill that's now in place and 

the changes it's bringing about for the next several 

years which we've discussed briefly -- and I know 

you're aware of the magnitude of the bill probably 

better than anyone else -- you cannot at this time 

tell the Court, can you, that the system that's in 

place under House Bill 72 is an inefficient system? 

You can't tell the Judge that, can you? 

In my opinion, it is an inefficient system, yes. 

It is an inefficient system? 

Right. 

Well, do you remember when you were asked that 

question in your deposition and you had just the 

opposite opinion? 

Well, I've apparently done some thinking about it and 

now have an opinion. 

Well, I guess you have. When did you do that 

thinking and have that opinion? 

Since the deposition. 

When was that deposition taken? 

I don't recall. 

It was taken in late December, wasn't it? 

Seems like it was, yes. 

MR. KAUFFMAN: Your Honor, we'd like some 

reference to the page and the context of this 
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question. They asked him about efficiency in about 

ten different contexts during his deposition. Let's 

just find out what he said then and compare it to 

what he's doing now. 

MR. R. LUNA: I'd be happy to, Your Honor. 

6 BY MR. R. LUNA: 

7 Q. I'm talking about the deposition of Craig w. Foster 

8 taken on December 22, 1986. I'm reading from Page 

9 88. Mr. Foster, let me read you the questions and 

10 answers from that page. 

11 "QUESTION: You have no basis to say, then, 

12 that the present system is either efficient or 

13 inefficient? 

14 "ANSWER: Our research and my expertise 

15 goes to the question of equity and equal fiscal 

16 opportunity, not to what's efficient. 

17 "QUESTION: You just have no basis one way 

18 or another or any opinion with respect to the 

19 efficiency of the present school system? 

20 "ANSWER: I have no expertise at all with 

21 

22 

23 

24 

25 

Q. 

respect to whether it's efficient." 

Now, when did you gain all this expertise to justify 

the opinion you just gave the --

MR. RICHARDS: I think the problem here is 

Mr. Luna went fishing and caught something he didn't 
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want to catch, and that's the end of that. He has 

nothing to do to argue with this witness. He's asked 

the question whether he has an opinion. Mr. Foster 

4 says, "I have an opinion. It's inefficient." He 

5 doesn't like the answer, but he doesn't get to argue 

6 with the witness about it. 

7 THE COURT: I'll let him argue. Go ahead. 

8 BY MR. R. LUNA: 

9 Q. I want to know when you received all this expertise. 

10 A. Actually, I had the expertise all along and simply 

11 didn't recognize it, didn't think of it at the time. 

12 

13 

14 

15 

16 

Q. Mr. Foster --

MR. RICHARDS: He gets to answer, Mr. Luna. 

If you don't like it 

THE COURT: W~it a minute now. I think 

that was an answer. We can have another question 

17 now. 

18 BY MR. R. LUNA: 

19 
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Q. 

A. 

Q. 

A. 

Q. 

Mr. Foster, when you had your deposition taken on 

December 22, 1986, you were under oath, weren't you? 

Yes, I was. 

You're under oath before this Judge now, aren't you? 

Yes, I am. 

You've given one answer on the 22nd that's totally 

different from the answer you've given today, and 
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both of them were under oath. I want to know which 

one is correct and which one is a lie. 

MR. RICHARDS: Excuse me. It's not an 

accurate thing that he gave different answers. I 

think the record is clear on that. On the 

deposition, Mr. Foster said he didn't consider 

himself to have the expertise, didn't offer an 

opinion. He's now -- Mr. Luna is wanting an opinion 

and he got the opinion. Obviously, he's unhappy 

about it. But there's no conflict in the answers. 

MR. R. LUNA: I'll read the deposition 

again. 

"QUESTION: You just have no basis one way 

or another for any opinion with respect to the 

efficiency of the present school system? 

"ANSWER: I have no expertise at all with 

respect to whether it's efficient." 

Mr. Foster, I want to know what it is that you've 

gained in expertise since December the 22nd to 

February the 4th that has caused you to change your 

answer without notice to the Defendents in this case. 

Well, I have given a great deal of thought to the 

question since then. If you will notice in the 

deposition, it says that the studies that I have done 

for preparation here were not studies of efficiency. 
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At the time, it just didn't occur to me. In fact, I 

had not thought through that particular question. So 

the correct answer at that time was to simply 

indicate that I didn't feel that I was in essence, 

I indicated I wasn't qualified to comment on 

efficiency at that time. 

Do you know that you are under an obligation to 

notify the other parties once your deposition has 

been taken under oath if you have changed anything in 

it? 

I am not advised of exactly what my responsibilities 

are with respect to that. 

Did you sign your deposition after you reviewed it? 

No, I didn't. 

Have you read it? 

Yes, I have read it. 

MR. KAUFFMAN: Your Honor, I think before 

we go on, and before the witness is asked further 

questions about that, I'd like to go ahead and read 

the two pages that occurred before this final killer 

question that Mr. Luna asked so that we have some 

context of what they were talking about in terms of 

the word efficiency. Otherwise, it is clearly unfair 

to the witness to go on and try to show 

inconsistencies in his testimony. 
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If I may read the two pages so that the record 

is fair and complete. 

MR. R. LUNA: Your Honor, Counsel will have 

plenty of opportunity to read anything into the 

record he would like. 

THE COURT: We'll come back to you. You 

can do that when it comes your turn, if you want to. 

MR. R. LUNA: Pass the witness. 

THE COURT: Mr. Turner? 

10 FURTHER RECROSS EXAMINATION 

11 BY MR. TURNER: 

12 Q. Mr. Foster, I want to ask you, if you will, to go 

13 back to your chart that you started off your 

14 testimony with that shows the two circles, where you 

15 have the nominal cost circle and real cost circle. 

16 Do you have that still available? 

17 Mr. Foster, the circle on the left represents 

18 nominal costs, is that correct? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

That is correct. 

I was a little unclear when you went through that 

testimony as to what costs you actually include in 

your calculation of nominal costs. Could you review 

that for us? I understand there were some costs that 

maybe were not listed on the circle. 

These include, first of all, all of the things that 
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are generally characterized as FSP costs, plus three 

other items. The things that are normally 

characterized as FSP costs are the all-programs costs 

and those are regular, special ed. 

enumerated these a number of times 

we have 

all those 

special programs, and the POI affects those and the 

small/sparse formulas affect those, as do the program 

weights. 

In addition to that, there are -- in addition 

to the all-programs number, there are two other 

numbers that go into FSP costs. Those are 

transportation and education improvement and career 

ladder. That is the sum total of FSP costs. 

Then in addition to those things, we have put 

in three items which are part of the Foundation 

School Program. They do have costs a~sociated with 

them. They have formulas that show they are state 

share formulas, and from the state share well, 

first of all, in order to determine a state share, 

one has to have a notion as to what the total is. So 

we infer from the formula a total cost which is a 

fairly simple, straightfoward, arithmetic procedure. 

We then can look at both the state's share, which is 

the result of the formula, and then whatever is the 

residual is obviously local share. 
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So these items are very much like the things 

that are in this so-called FSP costs in that they are 

state and local shared programs. The three which are 

there in addition to the standard ones in FSP costs 

are the summer LEP program, the pre-kindergarten 

program and the experienced teacher allotment. 

The programs, especially the programs, the 

summer LEP program and pre-K, are as much a part of 

the state's required system as essentially anything 

in the so-called FSP costs. 

The experienced teacher allotment is an 

allotment which recognizes that school districts 

which have an inordinate number of experienced 

teachers or just a high experience average are 

necessarily going to have -- and most all other 

things being equal, to pay somewhat higher salaries 

based on that experience. 

So that is sort of an add-on to the basic 

allotment in a sense because teachers' salaries are 

otherwise supposed to be coming out of the basic 

allotments and the add-ons to that. But it's 

recognized in some districts that simply doesn't 

cover the real costs. So for that reason, and our 

interpretation of that being that it's part of the 

program cost, we included that. 
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Then for that total package, we developed the 

term "nominal costs," because we wanted to have no 

confusion between the real world costs of providing a 

suitable basic education and those costs which the 

state happened to name their costs by statute. 

Could you take a district, just any of your choice, 

and show us where you arrived at these figures from 

your data? 

No. The data that goes into the calculation out of 

the figures for each district are on the same files 

that we used. Most of them are. But you're talking 

about hundreds and hundreds of data items that go 

into formulas that are calculated on a mainframe 

computer. It's just a very complex computation. 

So we can tell you the results for any given 

district because we took that figure or those items 

that had to add up to the total from the tape. We 

did not take each and every little bit of information 

that went into that. 

In other words, we trusted the tapes to have 

the information on them that was developed from the 

state's formulas. We assumed the state had 

accurately computed the numbers that we then used in 

our analyses. 

Mr. Foster, when you're calculating the Foundation 
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School Program budget for a given school district, at 

what point do you plug in the figures for the 

pre-kindergarten program and the LEP program? - At 

what point do you add those in? 

Well, you can add them anywhere. You can put them 

first or you can put them last. One place that you 

can't put them is within the FSP costs because that 

is a sub~otal which runs through the local fund 

assignment formula, so you would not want to have 

those items running through two different formulas, 

both of which provided for state and local sharing. 

That would be sort of a nonsense sort of thing. But 

other than that, you could plug them in first, you 

could plug them in last, you could plug them in 

anywhere you wanted to. 

Mr. Foster, tell us what LEP stands for. What kind 

of program is that? 

It's the Limited English Proficient program. It's 

for students who have limited English proficiency. 

Now, as I understand it, then, you take those nominal 

costs and divide that by the Refined ADA and you come 

up with a figure. 

No. We take the formula that the Agency uses to 

calculate the amount of state aid that the state is 

going to send to a school district. That formula 
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implies a total cost. It is there by inference. In 

order for the state to determine what its share of 

something is, it must know what that something is 

first, i.e., there is an inferred total cost. 

So you take the nominal costs, which is a total cost 

nominal cost figure, and you divide that by the 

Refined ADA? 

No. That is not correct. 

All right. If I understood -- there's a chart, I 

guess it's the next one. Maybe we should turn to 

that. I believe that's it right there. 

I'm trying to direct your attention, Mr. 

Foster, to the top numerator on that formula that we 

see there. 

I'm sorry. I thought you were still with the LEP 

program. I thought your line of questioning sought 

to get at how I calculated the inferred costs of the 

LEP. 

No. I'm looking at this formula, at the numerator. 

You arrive at the nominal costs for a given 

district by adding up all of these costs that you say 

you take from these Texas Education Agency tapes. 

That is correct. 

Then you divide those nominal costs by the Refined 

ADA. 
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And you get a number. 

Yes. 
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Then the denominator is arrived at by taking the 

minimum nominal cost. And as I recall, the minimum 

nominal cost is always 1,350, is that correct? 

That is correct, yes. 

And you divide that by the Refined ADA and get 

well, you always get 1,350 as the denominator, don't 

you? 

Yes. 

So the only variable in looking at different 

districts is the numerator. The denominator is alway 

the same. 

That's correct. So what you get is a ratio of 

Refined ADA to stppent units, in effect. 

All right. The resulting number in that example, 

1.53, is what you call the student units? 

1.53 is the ratio of average nominal costs in the 

state to the minimum. In other words, statewide, on 

a statewide average, there are 1.53 student units for 

each Refined ADA. It's simply a ratio. 

So then you take that 1.53 or whatever number you 

come up with for the district that you are analyzing 

and divide that into the total expenditures per 
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Refined ADA, is that correct? 

Well, we compute the number of student units. It 

might be useful to look at our Exhibit 116 and take 

the first district there and show you how we 

compilated that, if that's what you're getting at, if 

you're seeking to understand how we calculated it. 

All right. Is 116 a chart or is it 

It's the vital statistic. It's the companion of most 

of this information we're using here. 

I'm looking at it now. Do you have your copy? 

Yes. Looking at the first three columns after the 

school district name 

Yes. 

-- step one involves dividing the nominal cost per 

Refined ADA number by 1,350. So for Abbott, that 

would be 2,587 divided by 1,350. That gives a ratio 

of 1.916. What that means is that for each of the 

warm bodies in Abbott, there are nearly two student 

units which are cost units. 

In other words, those students cost nearly 

twice the minimum cost, the minimum that they could 

cost. So Abbott has relatively high-cost kids. If 

you consider that the statewide average is 1.53 and 

Abbott is, in round figures, 1.92, that means Abbott 

has higher-cost kids than the state by a fairly 
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significant margin. 

You then multiply that ratio, 1.916, whatever, 

by the 188 Refined ADA in the first column, and that 

equals 360 student units. 

All right. Then you take the student units and 

divide that into the expenditures per Refined ADA? 

Right. We divide the student units into wealth, into 

M&O expenditures, total expenditures, debt 

expenditures, anything that is per student unit, yes. 

As you are well aware, most of our exhibits 

express things in terms of student units. In each 

case, we have divided the amount by the number of 

student units. In the case of Abbott, when we talk 

about expenditures per student unit, we have taken 

their total expenditures and divided them by 360, and 

we then have whatever type of expenditure that is per 

student unit. 

All right. In an example you showed us earlier, you 

were comparing the calculations for Lumberton and the 

calculations for Axtell School District. Do you 

recall doing that? 

Oh, that was -- yes. That was to demonstrate that 

one could not make accurate comparisons if one simply 

went in and looked at the cost or expenditure per 

Refined ADA because a high cost district would be 
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expected to spend more, all other things being equal; 

a low cost district would be expected to spend low. 

So if you looked at two districts and you say 

"Hey, this one looks like it's a real high spending 

district because of the expenditures per Refined 

ADA," but then you found out that it had real low 

cost kids, then it would be apparent it was even a 

higher spending district than you would anticipate. 

So in order to compare any two districts -- and 

that was the whole point of this Lumberton/Axtell 

thing. And as you recall, we selected these two 

districts in a scientific manner -- well, what is an 

appropriate kind of manner. We decided before we 

.named the districts how we were going to go about 

doing it. 

In other words, we didn't say, "We're going to 

go in here and pick Axtell because we want to make 

this or that point with Axtell or Lumberton." We 

simply said, "Here is a procedure we'll use," and 

then we went thr6ugh that procedure and Axtell and 

Lumberton were the districts that came out of that 

procedure. 

All right. So in this example, what you looked at, 

for purposes of illustration, was a comparison of the 

expenditures. In this case, was it M&O expenditures? 
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Yes, as indicated in the upper left-hand corner. 

All right. Now, that's really what I'm trying to get 

down to is for you to tell us what you include in M&O 

expenditures. 

Okay. M&O expenditures include everything in the 

general fund and the governmental expenditure trust 

fund, with the exception of we have taken out all 

federal money, and all the lunch money, and all 

community service money. And I would have to look at 

our documentation to see if there was anything else, 

but I think those are the categories that we took 

out. 

Do you have the information with you that you could 

109k at to be sure that you're giving us accurate 

information? 

I do have in my briefcase down there a description of 

that formula. 

I would like for you to, if you will, to tell us -

to look at that and be sure and tell us exactly what 

is in M&O. 

Okay. M&O expenditure per student is budgeted 

expenditures from funds 10 and 80, except food 

services which is function 37, community services 

which is function 81, non-food federal programs, 

which is the result of subtracting from object 5,900 
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the federal lunch revenue figures that were provided 

by the Agency. So those are what we took out of the ~

we started with totals, and those are the things we 

removed. 

Would extra funds spent on extracurricular activities 

be included in M&O? 

Yes, they are, in this instance. 

What type of things are included in community 

services, which is one of the items you say you did 

not include in M&O? 

I'm not sure exactly what they are. I have read the 

description in the accounting manual. In fact, it's 

also in one of the exhibits we have here. The Bench 

Marks has, I believe, a description of that category. 

In most cases where I have checked the Bench Marks 

definition against the accounting manual, it's 

virtually a verbatim repetition of what is there, so 

we can check to see what that is by looking at that 

exhibit. 

Now, what basis did you have for excluding the 

federal funds from the formula? 

The basis for excluding the federal funds is that 

federal funds, with minor exceptions, are 

specifically and legally required to be spent for 

purposes that are above and beyond the state's 
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education program. 

In fact, there are federal regulations which 

require that you cannot use those funds to supplant 

state and local funds. You must supplement state and 

local funds. They are provided to the district for 

the purpose of conducting programs and activities 

that are above and beyond what are normally provided 

by the state and local governments. 

So in the analysis of the equity of the Texas 

school finance system, the state system, seems to us 

inappropriate to include monies that, by law, cannot 

be spent on the state and local program. 

All right. So the numbers that we see under M&O in 

all of your exhibits would always include the 

expenditures that a district would make for the band, 

and the football team, and all sports activities, and 

anything that's extracurricular would always be in 

this number? 

Yes. There's a definition of that in the Bench 

Marks, which I think we ought to review, because it's 

not just football and band. Extracurricular 

activities include a lot of things that are very, 

very closely related to academic pursuits. 

All right. But the state formulas that you're using 

when you arrive at the nominal costs, the state 
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doesn't fund anything specifically for those kind of 

activities. 

There is no Foundation School Program allotment, per 

se, for co-curricular or extracurricular activities. 

It is legal to use public funds to do some of these 

things that are co-curricular. It is not against the 

law. School districts do it. It's an accepted part 

of the state and local public school finance system. 

And somebody might very well end up spending some of 

their education improvement funds on a debating group 

that technically wouldn't fall within a necessary 

program item, but it would be an academic-related 

activity that would be financed, in essence, with 

public funds, including possibly state funds. 

So if we excluded the expenditures for . 

extracurricular activities from your formulas and 

your analysis in the example that's before us there, 

Lumberton's 2,022 figure would be a smaller figure, 

is that correct? 

Yes. It would be smaller, assuming that they are 

spending some on those kinds of activities, that's 

right. 

So in all of your analyses of M&O expenditures, 

student unit analyses, ifa district spends a lot of 

money on extracurricular activity, they're going to 
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Would it be fair to say that if we eliminated 

extracurricular activity spending from our formulas, 

that we would have a much greater degree of leveling 

of ·expenditure ranges across the districts in the 

state? 

I don't know that that's necessarily the case. We 

are doing an analysis right now to see if that might 

be the case. We have not completed it. We have just 

yesterday received the data from the Agency's tapes 

that we need to conduct that study. 

We do know that statewide the expenditures are 

about $50.00 per student unit, which in the context 

of the kinds of expenditure levels we're talking 

about isn't very substantial. It's less than, what, 

maybe 2 percent. So it is not a substantial factor 

in these expenditures, although it could vary from 

being virtually nothing to perhaps a fairly 

substantial number in some districts. 

But we do think that that needs to be taken 

into account, and if there are major differences, 

that the expenditure level should indeed be adjusted. 

Mr. Foster, do you believe that state policy requires 

the state to fund activities such as football, and 
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Well, if you look at the Texas public school system 

and talk to educators in Texas about what it is they 

do and the importance of the various things they do, 

you are led inescapably to the conclusion that the 

extracurricular activities are a very integral part 

of what is considered public education in Texas. 

And whether you agree or disagree -- whether 

football is something that is good for kids and 

provides some enhancement of their education, whether 

you agree or not with that, it is a fact in Texas. 

And Texas is not totally unlike other states. I 

don't mean to characterize it as being some 

extraordinary thing. 

It is a fact that from the educator's point of 

view, from the community's point of view, what they 

want, what they expect to see, what is public 

education to them, includes a very substantial 

component of these kinds of activities that provide 

children with a wider variety of experiences in their 

public school education. 

Mr. Sybert spoke of the importance of that in 

Socorro. The importance, in his case, was a matter 

of having opportunities that would assist his efforts 
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to integrate persons from other cultures, and other 

cultures, in particular, into the mainstream of 

American society in that he considered that an 

essential part of that process. 

So perhaps it's that reason in Socorro; and 

somewhere else, it's another reason. But I think if 

you look at the system you would find that as far as 

Texans are concerned, co-curricular activities are 

part of the state and local public education system. 

When you use the term "co-curricular," distinguish 

that for me, if you will, from the term 

"extracurricular," that I've been using. 

Well, co-curricular is simply a term that's used by 

the state in its accounting manual. I don't know 

whether the terms are interchangeable. I've never 

really looked at that difference. I noticed that 

difference the first time I ever looked at it and I 

read what was in there and it sounded like the kinds 

of things I used to call extracurricular, but I have 

not thoroughly examined that. I don't know if any 

formal distinction is made. 

Do I take it by your answer to my question that you 

do believe that the provision of co-curricular 

activities, particularly things such as football and 

band and baseball programs and other sports programs, 
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are part of the state responsibility and part of a 

state program of education? 

What I said was that they are an integral part of 

what the people of Texas believe to be the public 

education system. If you talk to the people of Texas 

about what they think the state system includes, you 

will find that t~ey believe that it includes making 

suitable provisions for a variety of activities for 

students outside the classroom. 

I do not mean to say that I have -- of course, 

I've never read in the Constitution that there shall 

be football in every high school in Texas. But if 

you talk about the people's notion as to what ought 

to be in the Constitution, I think there might be a 

drive to do that. 

Mr. Foster, you've been an advocate of including in 

our state formulas a provision for the cost of 

construction, have you not? 

Yes, indeed. 

If we are going to consider extracurricular 

activities a part of the state program, I suppose we 

ought to have ~ome formula in the state total formula 

to fund those kind of things, shouldn't we? 

I'm certainly not adverse to that. I think it goes -

if you're talking about providing what Texans expect 
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and think is important in public education, then, of 

course, you would include facilities for whatever 

kinds of a~tivities are part of the program. 

So then, it would be your position that the state 

falls short of its obligation to fund education if it 

fails to recognize any aspect of cost of providing 

education as the term "education" might be defined as 

we've discussed it. 

I am prepared to propose equalization of the public 

education system in terms of the people's perception 

of what public education is. 

Mr. Foster, were you in the courtroom when Dr. Hooker 

was on the witness stand and I asked him about his 

familiarity with this book, "The Measurement of 

Equity in School Finance" by Robert Berne and Leanna 

Stiefel? 

Yes, I was. 

Do you recall, then, that Dr. Hooker said, in his 

opinion, this book was a recognized, reliable 

authority or treatise on the subject of measurements 

-- the various measurements of school equity? 

Yes. It's my understanding that that is the most 

recent attempt to put together a description of the 

various methodologies that are used and which are 

accepted, at least in some areas. 
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Now, you also then heard Dr. Hooker say that he 

wasn't familiar with many of the measures talked 

about in here. In fact, I think he -- to paraphrase 

him -- said he really didn't go in for this kind of 

analysis in terms of making his judgments. Do you 

recall him saying something to that effect? 

What I recall his saying was that in his years of 

analyzing the system in terms of funding equity, that 

it didn't appear to him to be necessary or 

appropriate to get all wrapped up in 

geni-coeff icients and that kind of thing when it was 

perfectly apparent to the naked eye through some 

fairly simple graphics and some simple arithmetic 

that the system was inequitable. 

I may have filled in a little bit from what I 

actually heard, but that was my interpretation of 

what he was saying. 

Mr. Foster, I want to show you something that's right 

here in the introduction of this book. If I may just 

read the portion that I want to ask you about. It's 

right on Page 1 of the book, the second full 

paragraph. 

It says, "This book is about alternative ways 

to conceptualize and emperically measure equity in 

school finance. It emphasizes the different values 
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inherent in alternative equity concepts. The 

intended audience includes policy-makers who wish to 

understand their staffs' analyses, analysts 

themselves, members of public interest groups and, in 

general, anyone who wants to be able to critically 

evaluate levels, changes or recommendations for 

changes in school finance equity." 

Yes, it does say that. 

So this is the kind of book -- and you're familiar 

with this book? 

Yes, I've read parts of it. 

This is the kind of book we should look to if we're 

going to try to make judgments on what types of 

analysis we ought to make of equity, or lack thereof, 

of our school finance system? 

I think it's a good starting point. I think it would 

be improper to conduct such analyses without looking 

at what other people have done and are doing. I do 

not accept the notion that that means that this 

particular book contains all of the methods that 

might be appropriately applied to the system. 

All right. If you will, I want to also direct your 

attention to Page 2, a little section here I have 

marked I just want to read to you. 

It says, "Since 1965, federal funds for 
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education have been largely restricted to specific 

purposes, such as compensatory education, aid to 

handicapped students and aid for vocational 

education. When spent as intended so that neither 

state nor local monies for these purposes are reduced 

and the funds are truly added on to existing funds, 

then students who fall into the targeted groups 

should benefit in relationship to the others. To the 

extent that federal categories are considered 

legitimate candidates for unequal treatment, they 

switch away from funding that is targeted to them can 

be expected to harm them. This is not to say that if 

given more leeway over allocation decisions, the 

states and localities will discontinue completely the 

programs in place for special students, but only that 

some of the federal monies are likely to find their 

way into other programs of higher priorities to the 

specific states or districts." 

Also, I want to direct your attention to Page 

99 of this text which is in a chapter entitled, 

"Review of Methodologies of Recent School Finance 

Equity Literature." On Page 99, there's a chart that 

is titled, "Frequency of Children's Equity Objects in 

School Finance Studies." 

From reading that chapter, it appears that what 
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the authors were attempting to do was to look at some 

of the more recent school equity studies that had 

been done around the country and to determine what 

basis of analysis had been used in those studies. 

Have you read or do you recall, from your 

reading of this book, that particular chapter? 

No, I don't. I can see generally what they're 

talking about in terms of the equity objects. 

All right. I ask you the question only because I 

don't want to mislead you about where the chart came 

from or what they're trying to show with the chart. 

I want to be sure you understood that before I asked 

you any questions about it. 

Well, if you want to ask questions based on this and 

I need to refer to it, I will do that. 

All right. Let's look at the very first of the chart 

where the data reflects the number of studies that 

utilized an analysis of total expenditures, which is 

shown in the very first line of the study. Total 

expenditures. 

Can you, by referring to that chart, tell us 

how many of the recent studies that the authors had 

looked at utilized in their equity analysis total 

expenditures. If you will, I think it might be 

appropriate for us to note that their analysis looks 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

1690 

at three different categories. 

Single state analyses, multi-state analyses and all 

50 states, I guess, is what this means. 

Of course, what we're engaged in here --

Then another category that says methodological only, 

but I'm not sure what that is. 

We're engaged in this courtroom in an analysis of a 

single state. 

That is correct. 

Just so we won't be misleading in any way, we might 

note that all of the numbers of studies in the last 

two columns on multi-state and 50 state are smaller 

numbers because evidently there hadn't been that many 

studies done on that broad scope. 

Yes, that's readily apparent. 

So let's look at the first column, single state 

studies. Tell me how many single state studies used 

to analyze equity total expenditures? 

Okay. More than -- it's six, which is the highest 

number in that column. So of those states that have 

done it, it appears that that is the most frequently 

used figure, the most frequently used object, as they 

call it here. 

All right. Under expenditures again, the second item 

is· just labeled "expenditures." 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

1691 

Yes. 

So obviously, the authors are saying to us that's not 

an analysis of total expenditures, but they're 

looking at some expenditures within the range of 

expenditures. 

How many states' studies just selected and used 

some expenditures in their analysis? 

Three. 

All right. The third item under expenditures 

analysis says "total expenditures less Title I." Now, 

what is Title I? 

It's one of the sources of federal funding, as I 

understand it. 

And that's one of the items you excluded in your 

analysis, wasn't it? 

Yes. 

Total expenditures, you excluded federal funds? 

Right. 

Looking at that chart, how many studies have analyzed 

expenditures and, as it says there, analyzed total 

expenditures and excluded Title I federal funds? 

MR. KAUFFMAN: Your Honor, we object to the 

form of the question. There is nothing in that table 

that shows that. He's confusing what this table 

purports to say with his question. 
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Let me explain what I mean. He says total 

expenditures less Title I. The interpretation of 

that is, expenditures minus just Title I. 

Mr. Foster did not say that he has total 

expenditures minus just Title I. He said he took out 

all federal funds. 

So Mr. Turner, in his question, is just 

misinterpreting this chart. We don't have the person 

who made the chart to explain it, and now he's asking 

Mr. Foster to answer questions based on Mr. Turn~r's 

incorrect explanation of Table s.one. It's just 

going out of sight, the question, so we object to the 

form of the question. 

MR. TURNER: Your Honor, as I understand 

it, Mr. Foster has testified that his analysis of 

equity in Texas has excluded the existence of any 

federal funds. I think we've heard Mr. Kauffman 

object several times in this courtroom when anybody 

starts talking about federal funds. 

The item that Mr. Foster is now looking at is 

labeled, ntotal expenditures less Title I funds.n I 

recognize in asking the question that Title I funds 

are only a portion of federal funds. With that 

explanation, I would ask him to answer the question. 

And I don't believe there's any confusion about it. 
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So how many districts, Mr. Foster, or how many 

studies were done that looked at total expenditures 

less Title I funds? 

There were none. 

All right. The last category of expenditure analysis 

that the authors list is "expenditures less state and 

federal categoricals." 

That's one state. I'm not absolutely sure precisely 

which funds, federal funds or state funds, might this 

author be classified as categoricals. 

All right. 

I don't know if we have any state categoricals, for 

example. 

I would also like to reserve, until I have 

studied this more, the question as to whether this is 

dealing with equity in terms of services to kids as 

opposed to some sort of fiscal neutrality, which is, 

of course, what we're dealing with here. 

Well, now, let's address that a minute. Now, you 

come with your theory before the Court and have 

talked about two things. You've talked about equity 

for children, and then you've talked about taxpayer 

equity, is that correct? 
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I have spent very little time on taxpayer equity, per 

se. That's been discussed in more detail by others, 

but we have talked about variations in tax rate 

required to do certain things, and nobody has asked 

me yet whether my concern is about taxpayers; per se, 

or about the effects of those variable rates on kids. 

Mr. Foster, again, let me direct your attention to 

another page in this book, Page 122. Maybe we better 

start actually over at the beginning of the chapter, 

Chapter 6. It's entitled "Children's Objects in 

Michigan and New York." 

The book, after doing a general study of other 

studies of equity that had been done, takes two 

states and takes a look at two states for 

illustrative purposes, does it not? 

I'm not sure of that. That would be implied by -

well, all that's implied by the title of this chapter 

is that they're going to look at children's objects, 

whatever that might be, in Michigan and New York. 

All right. You might want to flip over and look at 

some of the other chapters and refresh your 

recollection about the book you said you had read. 

No. I did not say I'd read the book. I said I read 

'parts of it. 

In fact, I need to check Page 97 to see if 
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that's actually the chapter that I read, because it 

may have been from a different publication that 

covered similar things. 

What I recognized when Dr. Hooker was on the 

stand was the list of statistical measures that were 

used and I kind of assumed that was from the same 

things because they listed the same measures, but 

that's not necessarily a correct assumption. 

I would like for you to look at it sufficiently to 

satisfy yourself that the authors have chosen 

Michigan and New York for purposes of illustrating 

the proper methodology that one should use in 

analyzing equity in any state. 

Well, right away, Texas is disqualified in the first 

paragraph. The reason they chose Michigan is it is a 

state with excellent time series data allowing us to 

demonstrate a wide variety of different equity 

concepts and their behavior over time. We do not 

have that in Texas. We do not have the data to 

conduct a study like they did in Michigan and 

therefore, this chapter would seem to me not to be 

applicable. If we don't have the data, we can't do 

the analysis. 

Well, let's look at the data they had available to 

them in Michigan. 
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Would you show that to me? 

Referring back to Chapter 6 where they discussed the 

children objects -- and you might want to explain to 

us what is generally meant when we say we look at 

children objects. What does that mean? 

I'm not really sure what those authors have in mind. 

All right. Let's just look over here on Page 120, a 

section entitled "Dollar Measures in Michigan." 

They use a state pupil weighted mean value, and I 

understand that. 

That's the concept that you're using in your 

analyses, is it not? 

They do instructional expenditures and they do 

current operating expenditures, it indicates. Then 

they do -- you've checked two. I don't know what -

I'm not sure that's my writing. 

Okay. You checked those two. 

All right. If you will, direct your attention to the 

dollar measures that they used in analyzing equity in 

Michigan. The first one you just read, they looked 

at instructional expenditures. 

That is correct. 

The second dollar measure that they looked at to 

analyze equity was current operating expenditures. 

Right, saying that it covers all major non-capital 
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related spending. It's instruction, all 

administration, all pupil/staff and administrative 

support, employee benefits, transportation, and 

operations and maintenance of the plant. They 

exclude things like student book stores and lunches 

and community services. 

All right. What's the third dollar measure that they 

analyze? 

Current operating expenditures less transportation. 

So it would appear that -- well, when they do current 

operating expenditures, they do include 

transportation, then they also do it without 

transportation to get a look at it both ways, 

apparently. 

All right. What's the next dollar measure they look 

at? 

Local plus state membership revenue -

All right. 

-- which is similar to what we did in one of our 

exhibits where we took the combination of local and 

state revenues and measured what that would provide 

to each district if all of the tax rates were 

equalized at the average. I'm not sure you were here 

for that testimony, but that would appear to be 

related. 
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All right. What's the next method or measure? 

Local plus total state, which is I'm not sure how 

that state membership is opposed to the total state. 

I believe state membership was more akin to our 

Foundation Program elements. And the latter category 

you mentioned there would be all state aid of 

whatever type and character. 

It doesn't include state categorical -- I mean, total 

state does include the categorical. 

All right. What's the next measure that they looked 

at in analyzing equity? 

Local plus total state plus total federal. 

Is that the last one? 

Yes. Looks like a pretty wide variety of choices. 

We have covered most of that except federal. I've 

explained to you why we didn't include federal. 

All right. Let's look at what they have to say about 

the use of local plus total state plus total federal 

revenue •. I'll just read it into the record here. 

"The $6.00 variable is the sum of local 

revenue, intermediate revenue, all state revenue and 

all federal revenue. Federal revenue is primarily 

derived from Title I of the Elementary and Secondary 

Education Act of 1965 (compensatory education.) Other 

federal revenue of lesser dollar significance is also 
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for categorical purposes such as school lunches, 

vocational education, emergency, school assistance 

(desegregation), Head Start and impact aid. The last 

of these, impact aid, is granted to districts heavily 

affected by the presence of federal employees or 

installations within their boundaries. Per pupil 

local plus total state plus total federal revenues 

grew 122 percent between 1969 and '70 and 1977 and 

'78. This is faster than either of the two preceding 

revenue variables. Thus, federal revenues have grown 

faster than either general state or categorical state 

revenues." 

Now, you wouldn't disagree with the authors of 

this book, would you, that to look at the impact of 

federal aid, and in particular, the comp. ed. money, 

the Title I money, and the impact aid, which is 

mentioned here, would be appropriate in terms of 

analyzing the equity of a school finance system, 

would you? 

If those authors or someone else wants to use those 

funds, that's fine. But it's clearly only one of six 

different things to look at and I'm not sure what 

exactly it is they're looking for when they look at 

each of the six things. But it would certainly 

indicate that what we have done is entirely 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

1700 

appropriate because it matches -- it covers most of 

what they did with the exception of federal funds. 

What this book really tells you is that there's not 

any one single way to analyze equity. In fact, you 

may be better off or a Court may be better off if 

they look at several ways of analyzing equity. The 

object doesn't appear from reading the book to be a 

select one, does it? 

No. I have no objection to the Court looking at any 

analysis of equity it wants. It's not my business to 

object. But bring them on, as far as I'm concerned. 

They all show essentially the same thing. 

In fact, we'll be happy to stick in the federal 

funds on the expenditure side. We'll also put them 

on the cost side and you'll have a wash-out. We'd be 

perfectly happy to do that. It's kind of 

inconvenient to add in that additional information on 

both sides to come out with a net zero, but --

Well, now, you have a lot in the cost -- there's a 

lot in the expenditure side of your analysis that's 

not in the cost side, isn't that correct? 

There's no expenditure of federal funds. 

No. I realize that. You have chosen, in your 

analysis, to exclude federal funds. But what I'm 

saying -- you just commented to me you would be happy 
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to include federal funds in the expenditure side, but 

you would stick them in the cost side and you said 

they would be a wash. 

Right. 

Well, is it fair for you to take that approach when 

the very heart of your analysis chooses certain 

nominal costs, and you put those on the cost side, 

but when you talk about expenditures, you're talking 

about all expenditures except federal monies and 

school lunches and the community services? 

Community services, yes. 

So you don't have a system whereby you have the same 

costs on one side, and the same expenditures for 

those costs on the other. 

The expenditures are -- the only exception, and it's 

a minor one and it's one worth trying to resolve to 

see if it makes any significant difference, and in 

our initial impression it doesn't, it is the 

co-curricular because there isn't an actual cost 

factor. I mean, there isn't an allotment and 

therefore, we don't have a way of building that in, 

but --

There's no cost over here for --

MR. KAUFFMAN: Excuse me, Your Honor, he 

hasn't really had a chance to answer the question 
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yet. 

THE COURT: I think he was not quite 

through. 

Well, with all that activity, I'm not sure where I 

was. 

Let's assume that I have finished the question. 

All right. 

MR. KAUFFMAN: Is there any difference 

between expenditures and cost? 

MR. TURNER: Wait a minute. I'm asking the 

11 questions here. 

12 MR. KAUFFMAN: Oh, sorry. 

13 BY MR. TURNER: 
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You acknowledged earlier that we did not have a cost 

element in your analysis for co-curricular 

activities. 

That is correct. There is no such thing in the Code 

and therefore, we had no opportunity to provide that. 

So when we arrived at student unit, we didn't have 

any cost in that calculation --

That is correct. 

-- for co-curricular? 

Right. 

But when we divided that into the expenditures to 

come up with a number that is a basis of a 
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comparison, the expenditures do include what that 

district spends on extracurricular or co-curricular 

activities. 

Yes, it does. What we have put together now does 

have some minor amounts in there for co-curricular. 

It's the only thing that I have detected that is in 

there that doesn't have a cost element. You 

suggested a moment ago there were significant numbers 

on the expenditure side that were not on the cost 

side. Is there something other than the 

How about capital outlay? We've had testimony 

earlier in this case about how many districts try 

their dead-level best not to have to float bond 

issues, and if they can get hold of a little cash, 

they use that for construction. 

So any expenditure in here for capital outlay 

for a fiscal plant or any capital outlay for 

computers or anything like that is all in this 

expenditure item. 

That's also on the cost side, with the exception of 

facilities. All right? 

All right. So there is an element in here for 

capital outlay, but not for any facilities costs. 

Yes. What we have done is the same thing that the 

state did in designing the study data for the 
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Advisory Committee on Accountable Costs. That was, 

that they left in the capital outlay for 

non-facilities purposes. That's money spent out of 

M&O. If there are capital funds spent for 

facilities, or even for the same things, but out of 

bond funds, they come out of the capital projects 

fund. We did not include any expenditures from the 

capital project fund in anything we did. So in terms 

of the inclusion of capital outlay, we tracked the 

Agency's Advisory Committee study straight down the 

line. 

So if a district such as Lumberton had expended 

significant sums or any sums out of their M&O account 

Out of the two accounts we have identified, 10 and 

80. 

-- for the construction of a building, then that 

amount that they spent that went into the 

construction of a building would still be in this 

expenditure figure. 

It would only be in that expenditure figure if they 

had not followed the state's accounting manual. 

If Lumberton is not following the state's 

accounting manual, then the state has a problem with 

enforcing the use of its accounting_manual. I don't 

know whether there's anything in that or not. 
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When we take the figures from the Agency, if 

the Agency has not detected a misaccounting of funds ~

of course, that's their job and they supplied the 

figures with that amount in there. They were in 

funds 10 and 80. In fact, they used the same data in 

their accountable cost study, so apparently the State 

Education Agency felt that they had a set of data 

that was appropriate to do something as important as 

come up with recommendations to the Legislature as to 

what the basic allotment ought to be. So we just 

took their figures, and whatever was in their figures 

is in our figures. 

We talked about the Axtell district. Do you know 

what type of district Axtell is? I mean, it shows to 

have very high expenditures on the top line. 

That is correct. The first time that we looked at 

Axtell -- well, the first time we did a printout, it 

showed Axtell sticking out as a sore thumb. We did a 

little preliminary analysis. I think I've already 

mentioned this. We looked at the student count on a 

sheet called district detail that is prepared. It's 

a whole sheet of details for each district in the 

state. One thing on it is the breakdown of their 

student population. They bad an inordinately high 

number of special ed. kids, and that would -- from 
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that, one could reasonably infer that they are some 

sort of center for special education, special 

education co-op, or some districts set up to handle 

that in some other fashion. 

So it is a high expenditure or high cost 

district, basically, a high expenditure district. We 

showed it wasn't a high expenditure district. What 

we showed from the Agency's figures was that it was a 

high cost district. 

So from what you said, it wouldn't surprise you if I 

were to tell you that Axtell is a special education 

co-op. 

Yes. Since we used that the other day, I've had 

several people advise me of that. So it didn't 

surprise me then and it doesn't surprise me now. 

You're aware, are you not, that special ed. co-ops 

get a whole lot of federal aid? 

These figures are the state and local -- on the 

expenditure side, they're the state and local. On 

the nominal cost side, they're from the state's own 

formulas. That's all we were looking at. 

I understand. But my question was, you are aware 

that special education co-ops get a high degree of 

federal funds? 

I realize there are federal funds available for 
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special education. I do not have any idea what any 

particular co-op receives. 

A point you were trying to make with this exhibit was 

that if you looked at the numbers in our Bench Marks 

publication, which just looked at M&O expenditures 

per Refined ADA, one would think that Axtell is a 

high-spending district and Lumberton is a 

low-spending district. 

That's exactly the point that was trying to be made. 

That's right. 

It had nothing else to do with Axtell or Lumberton 

other than when we did what we said we were going to 

do, and we went into the report and we came to those 

two districts and we did them. 

Your analysis resulted in a showing that by the use 

of student units, that Lumberton would actually 

appear in terms of what you perceive to be a more 

appropriate basis of analysis to really spend more 

per student unit than Axtell. 

That is correct. 

Recognizing -- and I don't dispute that. We're not 

arguing about your methodology. But what I'm asking 

you to do is to consider for a moment what would 

happen to Axtell, a special ed. co-op receiving a 

significant amount of federal funds, if your analysis 
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had included federal funds in their M&O expenditures. 

What it would have done is irrelevant to our analysis 

because we said up front we have no federal funds in 

here, and that meant we had no federal funds in 

Axtell, we had no federal funds in Edgewood. In 

other words, they're factored out of everything. And 

what it might look like if you did put them in for 

Axtell is totally irrelevant to our analysis of the 

state and local finance system in Texas. 

It's irrelevant in the context of the choice of 

analysis that you selected to present to the Court, 

correct? 

What is irrelevant is the effect that including 

federal funds for Axtell might have had on this 

analysis. I'm saying to you that that is totally 

irrelevant. 

But in terms of what Berne and Stiefel in their 

textbook said about the various methods of analyzing 

school equity, you certainly wouldn't disagree with 

me, would you, that we could certainly look at 

federal funds in this figure right here and put it in 

that figure and be consistent with the 

recommendations or the variety of choices of analysis 

that Berne and Stiefel referred to? 

It is clear from that book that some analyses are 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

1709 

done with those federal funds in there. In our 

opinion, when you're analyzing equity within a 

state/local context, it is inappropriate to consider 

those and they're factored out on both sides of the 

equation. I'll say to you again, if you want them 

, in, you can put them in on both sides of the 

equation. They'll show up as $1,000.00 of costs to 

Axtell and $1,000.00 of expenditure and the net of 

that is zero. 

But your method of analysis, Mr. Foster, takes what 

the state, under state law, uses as cost. 

That is correct. And compares that to expenditures 

for those items that are included in cost, with the 

minor unresolved exception for the co-curricular. 

So if we were to put federal funds in the 

expenditures item for all districts, Axtell obviously 

would end up with a larger figure than 1,436, 

wouldn't it? 

That is correct because that is an amount divided by 

student units. If you put the expenditures into the 

numerator, the student units in the denominator would 

be increased because that would be an increase in 

cost factors. So you would not change the equation 

significantly because when you put the cost into the 

form of student units, you would be increasing both 
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the numerator and denominator. 

Well, Mr. Foster, isn't one of the basic premises of 

your whole analysis that costs, from the basic 

allotment right on through the weightings, that all 

of those costs, in your judgment, are understated? 

They are certainly understated in total, in my 

opinion. They are certainly understated with respect 

to the basic allotment, in my opinion, based on the 

state's own studies, plus my own observations. They 

are understated in terms of transportation by 

approximately the same degree that regular education 

is understated, because we have looked at the data 

and found that the real world expenditures on 

transportation are 1.48 times the transportation 

allotment provided for in the law. 

So on those specific things, I would say 

definitely. On the education improvement and career 

ladder, I would say that is understated, too, but the 

amount by which it is is something I'm not really 

familiar with. But I believe that it is by virtue of 

the fact that both teacher groups and administrator 

groups agree it is, and when I find teacher and 

administrator groups unanimous on the subject, I 

normally don't do a great deal more research to 

confirm it. 
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-- you showed your nominal cost circle small and you 

showed your real circle cost large. 

Yes. 

So when you arrive at student unit, your calculation 

is based on a nominal cost, is it not? 

Yes. As we explained, that is the only place where 

there's any unitizing of the student body, is in the 

cost formulas. It is necessary, just as Dr. 

Verstegen took the state's formulas and calculated 

her weighted students, she did it on the basis of 

what is in the state's formulas. It's the only basis 

for doing it. She could not, nor could we, start 

with an expenditure set of data and do any 

unitization from that because there is no unitization 

in that. It's in the state's formulas. It is the 

only place to go for it. You cannot weight students 

by her system, by ours, or by any other with 

reference to anything other than what is included in 

the state's formulas. 

So you're suggesting to me that if I'm going to put 

federal funds into the expenditures, I've got to put 

that federal funds in up here at its real cost so 

that it washes? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

1712 

It would be just like the state's figures give us an 

indication of what the state -- or a statement by the 

state as to the cost of something. The federal grant 

procedures, the applications, the budgets and so 

forth, would give us cost information for those 

programs that are to be funded by the federal funds. 

We would go into those documents just as we went into 

the Texas Education Code and we would come up with 

costs that we would call nominal costs. Whether a 

nominal cost is close to the real cost or not is 

something we know about in terms of the state/local 

system. 

But in any event, we would have a cost factor 

from the federal programs and we would simply add 

that into our total cost and divide it by our student 

units, either the one that we already used, the 

1,350, or we might get more sophisticated than that 

and develop some other dollar figure to use as a 

student unit figure. 

It doesn't really matter what you have in the 

denominator -- I'm sure you understand that whatever 

the number is, as long as it's the same for every 

district. It could be $1,000.00, $5,000.00, it could 

be the average cost instead of the minimum cost. As 

long as you have the same denominator, you will come 
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out with apples to apples measurements. 

So yes, indeed, if we put the expenditures in 

on the expenditure side, the expenditure of federal 

funds, we would put those same -- we would put the 

cost of those programs that are presumably funded 

through those expenditures on the other side of the 

equation. And you would essentially get a net zero 

effect. 

THE COURT: Let's stop for a break. 

{Short break.) 
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2 Q. Mr. Foster, before the break, we were talking about 
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understand that your choice of analysis is to exclude 

federal funds. 

That is correct. 

But you do acknowledge that other analyses of equity 

could rightfully include federal funds. 

I only acknowledge that I have seen a brief reference 

to a study that did so in some respect, but I don't 

know if it was a finance neutrality equity type of 

test or what type of test it was. 

Your approach in analyzing equity has been, as you 

just stated, fiscal neutrality, financial neutrality, 

is that correct? 

The basic thrust of the data that we have prepared 

deals with issues that could be subsumed under the 

heading of fiscal neutrality, yes. 

It's a concept that totally disregards educational 

outputs such as test scores, whether it be basic 

skills scores or more comprehensive scores, it's 

totally -- the issue of output in your analyses is 

totally irrelevant. 

What the fiscal neutrality aspect of it does is deal 

with financial resources. It does not measure equity 
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in terms of a test score, it measures equity in terms 

of an equalized opportunity to have certain resources 

available. There is always the presumption that 

there's some connection between those resources and 

outcome, but that's not part of the fiscal neutrality 

analysis. 

So even though the existence of federal funds in 

Axtell would result in greater expenditures per child 

in Axtell and greater opportunity for overcoming the 

problems of special education children in Axtell, 

that enhanced quality that results from those funds 

in Axtell is totally irrelevant to your method of 

analyzing school equity. 

Well, the financial aspects of it are irrelevant by 

virtue of the way state or federal funds are 

provided. They are provided for things other than 

what is within the normal state/local system. So 

both the enhancement of performance and enhancement 

of funding is outside of a fiscal neutrality 

analysis. 

So the fact that Axtell has a higher quality of 

education provided in its district because of the 

existence of federal funds is, in your judgment and 

in your analysis, totally irrelevant? 

It is not relevant to fiscal neutrality. It is not 
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-- I'm not saying it's irrelevant to children and to 

the things that education attempts to do for 

children. I'm saying only in terms of an analysis of 

fiscal neutrality, it's irrelevant. 

So you would then admit that other methods of 

analyzing equity in school finance could 

appropriately consider the impact that it may have on 

quality of the educational program? 

If we were doing an analysis of total educational 

funding -- federal, state, local, private, every 

other aspect of funding -- we could actually include 

a concept or work on the concept of whether the 

federal contribution was equitable with respect to 

the needs of the kids it's being spent on, but we're 

not studying the federal system or grand system. We 

are here, as I understand it, to talk about the 

state/local system in Texas. 

You wouldn't object, then, to an analysis of equity 

of the Texas school finance system that took into 

account educational outputs, would you? 

Would you ask the question again, please? 

I said you wouldn't object or find any fault with an 

analysis of equity of the Texas school finance system 

that utilized, as part of the data for analysis, the 

educational outputs of the system? 
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No, I wouldn't object to that at all. 

Therefore, any analysis or testimony that would be 

offered that would have the effect of drawing a 

conclusion about the relationship between quality 

education and expenditure of a dollar or additional 

dollars would, in your judgment, be a proper and 

appropriate way to look at the equity of school 

finance. 

Yes, it would. If we were including federal dollars, 

I would certainly attempt to measure the extent to 

which federal dollars provided certain outputs that 

would not otherwise be available because, in point 

and effect, that's what they're designed to do. 

Mr. Foster, in terms of a legislative committee 

meeting to determine what kind of structure school 

finance in Texas should have, I take it you would 

suggest that they should not consider federal money 

in drawing up their formulas? 

They definitely should not. 

But at the same time, in terms of analyzing the 

quality of education in Texas, it would be equally 

appropriate to consider the existence of funds from 

all sources, would it not? 

I would recommend to the state that the state analyze 

the effect of its system, its expenditures, and the 
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efficiency with which those monies are being used. 

Are you aware, Mr. Foster, of the percent of federal 

expenditures on education in Texas as compared to 

total expenditures from all sources? 

No, I have no idea. 

Are you aware of the amount of the total federal 

expenditures in Texas? 

No. I saw someone during the course of this trial 

write a figure on the flip chart of several hundred 

million dollars, but I don't recall exactly what that 

was and didn't consider it relevant at the time. 

I take it that your analysis and your judgment would 

cause you to say that federal impact aid is also 

inappropriate for consideration in terms of an equity 

analysis? 

I said earlier that with minor exceptions, we thought 

it was just totally inappropriate to consider federal 

funds. Most of the impact aid, most of the 

categories are supposedly associated with actual 

costs of having extra kids there on short notice, a 

lot of turnover, a variety of things that federal 

installations cost that result in their being there. 

The one exception that I was referring to is that one 

form of federal impact aid has to do with replacing 

value lost by virtue of the exemption of certain real 
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property from the tax base of the school district. 

You're aware, for example, that over in East Texas, 

there are certain school districts that are located 

and overlap into federal national forests and the 

federal government provides direct grant money to 

those school districts for the sole purpose of 

offsetting the fact that those federal lands are not 

taxable that lie within that school district. 

That's the kind of impact aid that I was referring 

to. 

That same situation exists in the Killeen Independent 

School District with the presence of Fort Hood? 

I'm aware Fort Hood is all or partly within the 

Killeen Independent School District. 

So you at least do recognize that impact aid is, in 

large part, designed to offset the fact that certain 

properties are taken out of the tax base of those 

districts? 

Not all impact aid, but there is a category of impact 

aid that, it's my understanding, is specifically for 

that. 

So when your basic analysis here, based on the 

concept of fiscal neutrality, which looks, in large 

part, to the property tax bases of the various 

districts, I take it that you wouldn't have any 
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objection at all to including this federal impact aid 

that's provided to offset this property tax base loss 

to any school district in Texas, would you? 

Well, there are two answers to that. One is that I 

would object to its use for the same reason that the 

federal government would object to its use in any 

consideration of equity, because the state's school 

finance system doesn't meet the equity test it would 

need to meet in order to be able to consider that 

funding. So that's one answer. 

The other answer is if I could have found that 

amount on the state's budget files, I would have been 

happy to take it out. Number one, it would have 

preempted any questioning on the part of the state 

about that, and number two, there aren't enough 

districts or enough money involved to make one wit of 

difference in any of the groups of districts that we 

put together. It would have been a nice thing to be 

able to have so we wouldn't have to explain it away, 

but it's just not there in the budget information 

maintained by the state. 

I take it that item is like many of the items that 

Dr. Hooker listed that are not accounted for in the 

cost of the state programs, such as a configuration 

of any given campus, and its impact on cost. Those 
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things are not accounted for in the state system and 

are not accounted for in your analysis, are they? 

What specific things are you referring to? 

For example, campus configurations and the variations 

of campus configurations. 

Is not included? 

Is not accounted for. 

Well, it is in what some people consider to be a 

crude way. It may end up being a very good way once 

it's fully analyzed. I know the things that he 

talked about were the recommendations made by the 

SCOPE group, and the fact that those were sensitive 

to specific campus differentials. In lieu of that, 

we simply altered the old small/sparse school formula 

to provide a little additional funding to 

small/sparse schools without really getting into a 

sophisticated analysis of the precise cost 

differentials. The small-schools people found that 

acceptable, the ones that were part of the process, 

so it was acceptable and it got in that way. 

Well, you were in the courtroom, I believe, when Mr. 

Sybert was testifying regarding 

I was here part of that time. 

Do you recall the size elementary school that he is 

building in Socorro? 
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I remember some discussion of building schools and I 

think he had to build them larger than what he wanted 

to. It was more cost effective, but it was less 

personal, so he didn't like to have to build them 

that size. I recall something to that effect. 

Those types of diseconomies of scale are not 

accounted for in any state formula, are they? 

Well, the Socorro district, as far as I know, that's 

not the real thing there. It's the lack of funds 

that means that he can't build a -- what is both an 

economical and -- an economic school and one that 

provides the proper environment for the kids. So 

it's a lack of funds. It hasn't anything to do with 

the adjustments we're talking about for actual campus 

size in small/sparse districts. It's assumed once a 

district gets to a certain size, it has enough 

flexibility and enough leeway to organize its 

campuses in an efficient manner. 

I don't know of any discussion of campus 

modifiers for districts that have more than I 

think maybe 2,500 or 3,000 kids is the most that I 1 ve 

heard any discussion about where there's a sense that 

that kind of thing is needed because of the 

diseconomies of scale. 

I believe Dr. Hooker said, in his judgment, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

1723 

diseconomies of scale began at the 3,000 ADA level 

and continued in increasing degree below that 3,000 

figure. 

Uh-huh. 

Our state formulas consider small and sparse to be -

is it 1,500? 

1,600. It starts there, yes. 

So if Dr. Hooker is correct in his opinion, then our 

state formulas don't account for any diseconomies of 

scale between the 3,000 and 1,600 level? 

They do, to some extent, through the PD! because you 

begin to get some Price Differential Index effect at 

those levels. One could argue that that tends to 

offset some of those diseconomies. What the Price 

Differential Index actually reflects is a source of 

considerable controversy, as you may well know. 

But you understand, I'm sure, that if we had two 

districts both with 3,000 ADA, and if District No. 1 

operated four elementary schools and District No. 2 

operated one elementary school, that in the campus 

configuration of the two districts, there would be 

some cost variables -- in fact, some cost increases -

as a result of the choice of that district to operate 

four elementary schools instead of one. 

There could be some cost differential. That depends 
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on what the four are and what the one is. But there 

may or may not be. I mean, you'd have to deal with 

specific circumstances. 

That's the kind of thing that Dr. Hooker has 

done extensively. It's the kind of thing I've never 

done. I've never established a model school district 

and decided how many elementaries there should be and 

how many middle schools and high schools, so they're 

a little outside my area of expertise. 

Because of these kind of variations that aren't 

accounted for in the state formulas and because of 

the fact that there are variations, for example, in 

expenditures for extracurricular activities from 

district to district, would it be fair for us to 

conclude that the formula comparisons that you use in 

your study are not intended to be representations of 

perfect fiscal neutrality? 

I think we at least tried to make it very clear at 

the beginning of our testimony that we were taking 

the state's cost elements as given. We use that 

terminology "as given." We also qualified that to say 

that this does not mean we agreed that those cost 

differentiations were accurate. 

I have some opinions on some of them myself. 

Dr. Hooker has some opinions on what the weight 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

1725 

should be, and so on and so forth. So we have never 

represented that those cost elements are precise. 

We simply said that for purposes of developing 

an analysis to permit us to come as close as possible 

to comparing apples to apples, that we had that set 

of cost elements and none others to rely on so we 

would simply take them as given. 

In fact, the basic number of 1,350 that forms an 

integral part of the calculation of the student units 

is a figure that your earlier testimony and Dr. 

Hooker's earlier testimony said, in your judgment, at 

least, was an arbitrary figure? 

Indeed, it is. As a basic allotment, as a figure 

that is supposed to do what the basic allotment is 

designed to do, that's a totally arbitrary figure. 

If you change this denominator on this formula, is it 

not correct that the ranges that would exist in 

student unit values would come closer together for 

all districts? 

No. As I indicated to you earlier, if you maintain a 

common denominator, you're going to get similar 

ratios. You could choose -- at one point in time, 

the Equity Center was using $1,470.00 because we 

thought it was appropriate to include the career 

ladder allotment as part of the minimum costs. 
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Well, the agency did not do that in their 

accountable cost study. They used the 1,350 pretty 

much the way we've used it here. In fact, I checked 

with them as to how they computed their weighted FSP 

costs and it turned out they had taken a two-step 

process that produced exactly the same results as our 

one-step process. 

So rather than argue about whether it should be 

1,350 or 1,470, we said we will accept the state's 

methodology and use 1,350. 

If we have two districts, District A and District B -· 

Uh-huh. 

-- and we calculate, as you do, to arrive at a 

student unit figure by dividing by 1,350, and we do 

the same for District B, divide the nominal cost in 

District B by 1,350 --

All right. 

-- we're going to get some numbers that look 

something like this <indicating>, aren't we? 

Yes, right. 

If we then, instead of using 1,350, chose 2,000 -

Uh-huh. 

-- and divided that -- use that as a denominator in 

both examples 

All right. 
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-- the degree of difference of range between these 

two numbers is going to be less in this calculation 

than it is in the top calculation, isn't it? 

You'll get different absolute values, but you'll get 

the same relativity. In other words, the values will 

be -- they'd be proportional. The smaller number you 

use in the denominator, the lower numbers you're 

going to come up with. Those lower numbers will be 

closer together absolutely, but they will be 

relatively in proportion. In other words, they will 

have the same proportional relationship to each 

other. 

So what you're saying is that, in your judgment, it 

wouldn't matter if you change this figure in terms of 

your analysis? 

You would simply be looking at a different set of 

figures. If you then compared them relative to one 

another, as in the case of saying "this district 

spends 41 percent more than that district" -- you'll 

notice one of the things that I put over at the 

right-hand side of that was percentages. That was to 

establish when we initially used this thing that we 

have that kind of relationship, and once we 

established the magnitude of the numbers that we were 

dealing with in student units, well, then we were 
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talking about differences between one set of 

districts and another in terms of the student units. 

I guess stated another way -- let's just take this 

example. If you double 1,350, just for illustrative 

purposes, this number would become .7, am I correct? 

Right. 

If we did the same over here on Axtell, this number 

would become 1.615, is that correct? 

Yes. 

What you're saying is that when we apply these same 

numbers to this formula here, that we're going to 

maintain this same ratio of difference? 

The same ratio, yes. If you divide two numbers by 

two, you'd have the same ratio between the original 

numbers and the numbers resulting from your division. 

All right. 

That's also apparent from our exhibits where we have 

in the far right-hand side an amount that reflects 

the standardized amounts per Refined ADA, which is a 

procedure which involves dividing the nominal cost by 

the average level of costs in the state instead of at 

a minimum cost. It's a figure that I have over here 

because it allows me to compare that with the 

unadjusted nominal costs per Refined ADA. It's very 

useful in identifying high versus low spending 
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districts. 

More than anything else, the selection of the 

1,350 is meant to track the methodology of the state 

in a similar kind of study. 

Earlier, Mr. Foster, in a comment you made to me, you 

made reference to the fact that you haven't been 

asked too much about taxpayer equity. Is taxpayer 

equity part of your concept that you're presenting 

here? 

Yes. I am concerned about taxpayer equity in the 

sense that if you have a public service that is 

sponsored by -- in this case, which is a 

responsibility of the state, and for what are 

presumably the same services in two different 

jurisdictions, one taxpayer is expected to pay one 

and a half or two times what a similarly situated 

taxpayer in another district is expected to pay for 

the same level of service, and that represents a tax 

inequity. 

We have in the Texas Property Tax Code a 

provision from which one can infer that it's 

considered within a jurisdiction inappropriate to 

have an effective tax rate that's more than 10 

percent above the average. You are entitled to a 

remedy in court if your appraisal value -- your 
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percentage appraisal is that much above the average 

in the district. 

If you consider that education is a function of 

the state, and that is the jurisdiction, in effect, 

then to apply the same principle, one would say it's 

inappropriate for any taxpayer to have to pay more 

than 10 percent than any other taxpayer for an 

educational system of comparable quality. 

Do you base your views, Mr. Foster, on your belief 

that there is taxpayer inequity with respect to 

school taxes on any statutory or constitutional 

grounds? 

Well, as I understand it, just from reading briefs 

and not from being an attorney, that there are some 

laws that are designed to protect people from unequal 

taxation for the same thing. 

I cite the one thing that I know is in the law, 

because I helped write that particular law, that was 

based on a judgment as to what constituted inequities 

between taxpayers. 

My primary concern, however, in the context of 

differing tax rates required to provide similar 

educational services is that the probability that any 

given program will be offered in any particular 

district is very much a function of the tax rate 
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required to provide it. 

That would not be the case in an equalized 

system. In an equalized system, if you wanted to put 

on a program that was going to cost $500.00 a kid in 

Carrollton-Farmers Branch and the same program in 

Edgewood, and the decision was before the school 

board or the taxpayers, and in both cases it would 

cost another 3 pennies of tax rate, I would regard 

that as fiscal neutrality and the availability of 

equal educational opportunity. 

So it is important to me both from the taxpayer 

point of view and from the probability of what is 

going to happen in the school districts. 

(Defendant-Intervenors' 

(Exhibit No. 16 marked. 

Mr. Foster, I want to hand you this Exhibit 16 and 

ask you if you could look it over for a minute and 

just tell me what I have displayed there. 

It's erititled, "Plaintiff-Intervenors' M&O Rates" and 

it lists a number of districts that I presume total 

67, who are the Plaintiffs and Plaintiff-Intervenors 

in this lawsuit. 

The rates displayed are called M&O rates. I'm 

not sure whether they are the effective rates as 

measured by the state, the local rates set by the 
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jurisdictions, or the effective rates as calculated 

for Bench Marks. 

Since I have an alphabetical listing here, I 

guess I could check that out rather quickly. 

If you would, do that. I want to establish what I 

think their effective rates are. 

Let's see. I don't have these carried out in four 

places in this particular listing. Yes, those appear 

to be the effective rates as calculated by the 

10 Education Agency for school finance purposes. 

11 MR. TURNER: Your Honor, I'd like to offer 

12 this Exhibit 16 into evidence. 

13 MR. RICHARDS: No objection. 

14 THE COURT: It will be admitted, 16. 

15 CDefendant-Intervenors' 

16 (Exhibit No. 16 admitted. 

17 BY MR. TURNER: 

18 Q. Mr. Foster, at the bottom of this exhibit, it shows 

19 the state average tax rate. 

20 MR. RICHARDS: You must not have given me 

21 the same thing you gave him. 

22 

23 

24 

25 

A. 

Q. 

It's written in on mine. 

It's shown as 55 and 29 one-hundredths of a cent. Is 

that your understanding of the state average tax 

rate? 
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There are 67 Plaintiff or Plaintiff-Intervenor 

districts listed on this exhibit? 

Yes. 

1733 

If you will, would you count the number among that 

group of 67 that have M&O rates at less than the 

state average. I made it easy there by checking 

them. You might want to verify that my checkmarks 

are correct. 

There are 41 which are below 55.29. 

So 41 of our Plaintiff and Plaintiff-Intervenor 

districts in this case have M&O tax rates below the 

statewide average? 

That is correct. 

That's 1985-'86 data we're looking at? 

Those are 1985 values divided by the 1985-'86 tax 

levies. 

Your concept of taxpayer equity would suggest that 

those 41 districts ought to have their M&O tax rate 

moved up to the statewide average, is that correct? 

What one can infer from my testimony -- and I think 

probably said it directly -- is that the total tax 

I 

effort is the proper figure to look at because of the 

situation we have in Texas where the state does not 

share in the cost of constructing facilities. 
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It happens that poor districts tend to have 

very high debt tax rates, much higher than what you 

experience in richer districts, and that the higher 

debt tax rates tend to supress the M&O efforts. 

In fact, we have a report that we offered as 

evidence to demonstrate exactly that proposition. 

It's 114, which, in its A Form, lists the districts 

of the state in order of their wealth. 

On the first page, it provides evidence of 

several districts that are precisely in that 

category. There are -- it looks like better than 

half on that first page have a below-average M&O tax 

rate. There are far fewer that have a below-average 

total rate. 

There's very little question and it's sort of 

pretty well known that these two sets of tax rates 

are offered by various people for the very purposes 

that I presume you're offering these, and that is to, 

on the one hand, make it look like poor districts are 

not making an adequate or appropriate tax effort, and 

on the other hand, by persons who want to demonstrate 

that if you look at the total tax rate which is 

really what matters in terms of what the taxpayer is 

paying. I think I've already said in this court that 

a person doesn't get his tax statement and say, 
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"Whoops, here is this much for M&O and here is this 

much for debt." 

When I get my annual tax statement from the 

mortgage company, it says total taxes paid to Eanes 

Independent School District. It doesn't break it 

down by M&O and debt. 

I take it then if the Legislature determined or this 

Court, in its ruling, determined that the 

construction of school buildings can properly reside 

as a responsibility of a local school district, that 

you wouldn't be urging the Legislature to adopt 

taxpayer equity of M&O rates. 

Your predicate again is what, that the state --

If the Legislature or this Court determined that the 

construction of school facilities is properly, under 

our constitution or our laws, a local responsibility ~

Okay. 

-- you would not be then advocating to this Court 

that we somehow should under any statute be required 

to have taxpayer equity. 

Well, if that were the case, that the Court actually 

decided that, then I would advocate that any state 

aid that was distributed on the basis of an effort 

test would give consideration to the fact that some 

districts have a higher total tax rate or a higher 
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debt service tax rate than others. And in fact, 

that's precisely what the Legislature has already 

done in its enrichment equalization allotment 

formula. 

It is meager. It doesn't take into account 

very much of the debt tax effort that poor districts 

make, but it does at least show some recognition of 

the fact that there is an inequity involved with the 

debt tax rates and they are -- have shown a 

willingness in a very meager way, at least, to 

recognize that and to provide an effort factor in the 

formula that it does take into account a little bit 

of that debt tax rate. 

So .the formula for distribution of equalization aid 

does take into account the debt tax rates, in 

essence, of a school district? 

No. It takes into account the first ten or eleven 

cents. Most poor districts that haven't had any 

building programs in the recent past have a lot more 

than eleven cents on their debt tax rate, so it's not 

true the state formula takes into account the debt 

tax rates. 

Well, it does acknowledge that as a factor. 

It does acknowledge a small part of it as a factor, 

yes. 
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So your position would be that that needs to be 

recognized to a greater degree just as you, I think, 

earlier have advocated that our costs that the state 

provides for funding, the state provides needs to be 

larger as well? 

Yes, that's correct. 

Dr. Hooker, I've wondered, is there any way by 

looking at this M&O tax rate schedule that one can 

figure out which ones of these districts are not 

taxing at a rate necessary to maximize their 

equalization aid? 

You cannot look at this set of rates and tell that, 

no. 

Where do we go how do you figure that out? 

Well, you have to go to the formula for enrichment 

equalization allotment and you have to have both the 

M&O rate and you have to add to that the average debt 

service rate or an approximation thereof. 

Do you know just off the top of your head how many of 

those districts on that list are not maximizing their 

state aid? 

No, I have not looked at that. 

You worked with Mr. Peveto for, I suppose, several 

years, which culminated in the passage of the 

so-called Peveto Bill which, I believe, was Senate 
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I think earlier you testified that you worked for the 

City of Galveston and did property tax analysis for 

the City of Galveston or Galveston County? 

I was employed by the Galveston County Research 

Council and did some work on loan to the Galveston 

County Tax Off ice. 

Does your opinion regarding taxpayer equity go beyond 

school finance into the provision of other basic 

services by county governments? 

I'm not sure I understand what you're asking. 

Well, let's take for example the provision of courts, 

which as you are I'm sure aware, with the exception 

of the basic salaries of district judges, the other 

expenses of the operation of our court system, trial 

court level, are provided for by the individual 

counties. Are you aware of that? 

Yes, I am. 

Each county has the option of supplementing the basic 

salaries and has the sole discretion regarding the 

provision of courtroom facilities, and secretaries, 

and supplies, and clerks, and district clerks, and 

offices of staffing. For that very important 

function of access to the court, would your concept 
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of taxpayer equity require that there be both fiscal 

neutrality in the provision of access to the courts 

and taxpayer equity with regard to the provision of 

courts? 

Well, I'm not familiar with the constitutional 

requirements regarding the judiciary and I just don't 

know the language. I don't know that it's anything 

similar to what's in the education section. 

The only study I've ever done of the judiciary 

was a study to decide whether we needed five or ten 

JP's in Galveston County in 1962. I ended up 

recommending three. 

I just have no basis for saying that I have 

not analyzed it from an equity standpoint. I don't 

know of any study that has. 

Once we get this school finance equity thing 

solved, I'd be happy to go to work for a group of 

people who are advocating equity in judicial 

s~rvices. 

Well, I think maybe that comment goes to the heart of 

what I'm trying to ask you, and that is, where do we 

draw the line here in terms of fiscal neutrality and 

taxpayer equity? 

Well, I don't know where you draw the line and I 

don't think it's necessary to draw the line until 
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it's a real issue. 

To my knowledge, I have no knowledge whatsoever 

of judicial officials doing studies of the kind of 

things we're doing. To me, it's literally not heard 

of. I assume if it is or becomes a problem of 

sufficient magnitude to affect the equal 

administration of justice in Texas that somebody will 

get to work on it. 

I suppose you would agree that as long as we are 

receiving higher quality justice in Travis County 

than they are in Dallas County, the fact that we 

spend less down here than they do really wouldn't 

create any problem in terms of your analysis of 

fairness or equity with regard to the opportunity of 

a citizen to have access to the courts. 

I have no opinion on that matter. 

Mr. Foster, what is your opinion regarding the equity 

or inequity of the property tax itself? 

That's a pretty broad question. I spent a good 

number of years of my life studying those things. 

I'm not sure if you want a quick answer or a real 

explanation. 

Well, I would like for you to expand upon it 

somewhat, and I asked the question because I knew you 

were very familiar with the question of equity or 
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lack thereof of property tax. 

Properly administered, and with appropriate 

exemptions, you can have what I would consider a 

reasonably equitable property tax system with one 

major exception. I would not include in that 

property tax system oil and gas properties, nuclear 

plants, electric facilities, generating facilities, 

railroads or any of the other major industrial and 

commercial interests which have managed over the 

years to very successfully determine the manner in 

which, and in some cases the direct amount, in which 

their properties are valued for tax purposes. 

It is, in my judgment, beyond the capacity of 

local tax administrators to handle the situations 

that they encounter when they attempt to put true 

market value figures on oil and gas wells. 

But other than the exclusion of those 

unmanageable kinds of properties, I think there is a 

real place for the property tax and I think that it 

can be administered with reasonable equity. 

Mr. Foster, I asked Dr. Hooker his opinion regarding 

the property tax and I gave him an example of a 

homeowner that resides in a house that has 

$100,000.00 market. value that he owes $80,000.00 on -~ 

in other words, has $20,000.00 in equity -- living 
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next door to another taxpayer with similar income who 

owns his home free and clear of any debt. Of course, 

as we all know, both property taxpayers pay the same 

amount of tax assuming they're not over 65 or qualify 

for some exemption. 

I asked him if that fact that one of them had 

only $20,000.00 worth or equity and the other had 

$100,000.00 of equity, but both paid the same 

property tax, caused him to conclude that there is 

some basic inequity in the property tax itself. 

Do you believe that that example I cited to you 

is representative of some basic inequity in the 

property tax itself? 

That, in itself, is of no concern to me. It doesn't 

bother me. It doesn't indicate to me inequities. 

You can make analogies of industrial properties, some 

of which are owned in full by a small family, others 

which are owned or that are .in hock or whatever. The 

general sense in property taxation is that that's 

kind of irrelevant. If the person that's currently 

occupying and using the property is, in effect, the 

property owner, then there's no real point in making 

distinctions in how much equity one has as opposed to 

another. 

What if we were to assume that both of them owe 
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$80,000.00 on their $100,000.00 homes, but one of the 

property owners has an annual income of $100,000.00 

and the other has an annual income of $35,000.00. 

Would that differential in annual income cause you to 

have an opinion regarding the equity or inequity of 

the property tax? 

That differential would not, no. 

So the comments that you've made from time to time in 

this courtroom regarding the fact that in some poor 

districts there are poor people, have been comments 

that really, in your judgment, have no bearing or 

relevance to analysis of taxpayer equity? 

No. That's not true. 

Clarify it for me. 

The example you just gave me is not an example that's 

pertinent to the kind of situation I was talking 

about. I'm not talking about communities where 

you've got streets lined with $100,000.00 houses and 

some of the people are making 100,000 and some making 

35. That's what you asked me to comment on. 

I told you in that particular case, I did not 

find that inherently, and with only that information 

to go on, inequitable. It is not extraordinary for a 

person with $35,000.00 of income to have a 

$100,000.00 home. It is not extraordinary. It's 
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probably more extraordinary for somebody 100,000 to 

live in a $100,000.00 home, but it's certainly an 

option they have. They're free to do so, if that's 

what they choose to do. 

In most communities that I'm aware of, both 

would have sufficient income if they were managing 

their income at all well to make property tax 

payments on a $100,000.00 home. 

So in your judgment, property tax only becomes 

inequitable if we're talking about very, very, very 

low income levels? 

Well, when you're talking about absolute minimal 

housing, and that absolute minimal housing being 

occupied by persons at the poverty level plus or 

minus a few points, I think then it can make a very 

substantial difference. 

As you move away from that point, it makes less 

and less difference. This sort of thing is 

documented in all kinds of tax economy public policy 

studies as to the affects of particular kinds of 

taxes on people in particular circumstances, 

including economic circumstances. 

THE COURT: We're going to have to stop 

there. I'm interested in this, but we're going to 

have to stop for lunch. See you again at 2:00 
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BY MR. TURNER: 

Q. Mr. Foster, before lunch, I was asking you some 

questions to try to discern your views regarding the 

equity of the property tax in the form of taxation. 

You told me before lunch that the fact that two 

taxpayers may pay the same property tax and yet have 

different degrees of equity in their home, did not, 

in your judgment, cause you to conclude that there is 

any inequity in the property tax itself. And also, 

you shared with me that the fact that one taxpayer 

may have a very low income as compared to the other 

and yet pay the same property tax was again not in 

your judgment a sign of any basic inequity in the 

property tax. 

A. 

Q. 

Arn I correct in my conclusions of your earlier 

testimony? 

Well, only insofar as with respect to the second half 

that you gave me a specific set of home values and 

personal incomes. On the basis of those numbers, I 

said that I saw no inherent or automatic kind of 

problem there. 

Is there anything about the property tax that would 
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cause you to conclude that there is an element or 

some elements of basic inequity in that form of 

taxation? 

Well, I have already outlined the fact that I think 

there are certain kinds of property which are simply 

not manageable by local appraisal authorities with 

respect to their capacity to deal with the owners of 

those properties and that I would therefore be 

inclined, if I had my druthers, to tax those kinds of 

properties under some other method than the property 

tax. 

I also indicated that at the very lowest levels 

of personal income, I think there are some serious 

problems that do arise from the property tax, but 

there are solutions to those kinds of things as well. 

With regard, Mr. Foster, to the inability of a local 

appraisal district to adequately appraise industrial 

properties and mineral properties, you are aware, are 

you not, that by and large, most all of those local 

appraisal districts hire experts in those particular 

fields to appraise that element of their property tax 

base? 

That is correct. I'm acquainted with all of the 

major firms that do that and have been acquainted 

with those firms and their work and the principles of 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

1747 

those firms for over 20 years. 

Other than those things you just mentioned, you see 

no basic inherent inequity in the property tax? 

Well, my general conclusion is that -- to restate it 

-- is that with proper adjustments to just a 

straightfoward, no exemptions, no sensitivity to 

varying economic conditions type approach, that the 

system can be applied equitably to certain kinds of 

property, that it is, in effect, a usable source of 

public revenues in a fashion that can be made 

equitable. 

In other words, your view is that if we simply 

provide uniformity of rate across the state for 

school taxes, that we have created somehow a very 

equitable system of property taxation for schools? 

Now, that's a different question from what we've been 

dealing with. As I understand it, we've been dealing 

with the property tax system as a whole and whether 

the property tax, per se, is or can be an equitable 

tax. That's one question. I responded to that. 

It's another question to ask whether, in my 

opinion, providing a uniform or equalized rate as the 

basis for -- well, I advocate the use of a uniform 

equalized rate for purposes of determining the amount 

of direct state aid that a school district receives. 
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That is not the same as saying that I recommend 

that every district in the state levy the same 

property tax. 

You like to see the system place the burden on the 

local district to tax at a uniform rate in order to 

maximize their state aid? 

In my system, the state would provide a dollar amount 

of total state aid to be distributed to all school 

districts. The amount that any given school district 

would get would be a function of the district's 

ability to raise the balance by the application of a 

uniform tax rate. 

So you would not limit the tax rates of the 

districts? 

I would not propose placing a cap on the amount of 

tax rate that a district could levy, provided that 

with experience, if it were determined that the 

uniform statewide rate was so low that wealthy 

districts characteristically took advantage of that 

low statewide equalized rate and used their superior 

wealth to provide significantly better educational 

programs -- and I'm not referring here to the 

$10,000.00 and $15,000.00 per kid a year program. I 

don't regard those as being within the normal range 

of what we consider public education. 
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But if the local fund assignment or the 

equalized rate is set so low that wealthy districts 

can continue to provide things that are within the 

normal scope of public education at a much lower 

additional effort than poor districts, then I would 

want to consider first of all whether the uniform 

equalized rate had been set high enough because quite 

clearly, the higher you set that equalized rate, the 

less inclined any district is going to be to go above 

that because there would be increasing resistance at 

the local level to tax increases above a high 

equalized rate. 

So it's sort of -- the need for caps is as much 

as anything a function of how high the equalized rate 

is set. 

So you would recommend a fairly high equalized rate? 

I would recommend that before I would consider or 

before I would recommend capping the amount that a 

school district could tax. 

Do I understand you, then, that your interest in the 

equalized rate really goes to the issue of equal 

as you define it and have spoken of it -- the issue 

of equal fiscal opportunity rather than to the issue 

of taxpayer equity? 

Well, my primary concern is equal fiscal opportunity 
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to provide an education to the children of the state. 

I also have an interest in tax equity, but it is not 

my primary interest. 

I guess for that reason, in terms of trying to arrive 

at property taxpayer equity in this state, it 

wouldn't be meaningful for you to look into the rates 

paid by an individual taxpayer in a given school 

district to other units of local government? 

Well, there is the question of municipal overburden, 

to which I assume you're referring. There are ways 

of taking that into account. 

We have no specific recommendations with 

respect that in Texas -- and I think that the 

question is not a burning question at this point in 

time. It might very well become a very important 

issue if substantially higher school district tax 

rates were enacted or other units of government. If 

there were substantial increases, increased reliance 

on the property tax, per se, then there would be 

rising concerns about the multiple tax burdens in any 

given area. 

I guess we would all agree, would we not, that the 

tax rates paid around the state to various counties 

and the tax rates paid in the various cities, large 

and small, vary so greatly that even if we equalize 
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school tax rates, there would still be a lot of 

overall inequity, if you will, among taxpayers in 

this state? 

There would be still be a variation in the amount of 

taxes paid on any given value in various parts of the 

state. Whether it is inequitable for that to happen 

is a function of whether those taxes are for purely 

local purposes and if the taxpayers either approve 

those rates or continue to elect the people that 

adopt those rates, and it is the burden that they 

take upon themselves, then I don't call that 

inequity. 

But if we're speaking in terms of the school 

district property tax as a tax that is applied to a 

system which is a function of the state, that gives 

it a little bit different status than the taxes that 

are raised, for example, to pay for the fire 

department. 

Well, that leads me to another line of questions I'd 

like to ask you. That is, what is your view, Mr. 

Foster, of the importance of local control in the 

provision of public education? 

My position on local control is that it has a place 

in the provision of public education. I agree that 

the local electorate has, to some extent, a better 
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understanding for what their communities need and 

what will be beneficial in their communities. 

But when it comes to the point that local 

control is used to establish an unfair advantage for 

one group of children over another group of children, 

then I do not sanction that kind of local control. 

Well, do you think it's important, as many people do, 

to be sure that the local citizens have a 

responsibility to contribute financially at the local 

level to the provision of public education? 

Yes. I believe it is. It does focus more public 

attention on the schools and is potentially very 

beneficial to the process of public education to have 

people involved, whether it's because they want to 

look at the finances or for whatever reason. 

My impression from discussing things of this 

nature with my superintendents is that with the 

occasional exception of someone who is not at a 

school board meeting for the purpose of improving the 

public schools in the community, that community 

involvement is a very good thing and taxation does 

bear some relationship to community involvement. 

Mr. Foster, your theory of equity, as I understand 

it, which is embodied in the concept that you have of 

equal fiscal opportunity, involves basically flowing 
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funds on an equitable basis as opposed to measuring 

or weighing the educational output or the resulting 

quality that those funds would generate, is that 

correct? 

I believe there are two separate questions. The 

fiscal neutrality equity concept is one which says 

every school district with its children and its 

taxpayers and its community leaders should have an 

equal opportunity to provide public education 

services, should have equal access to resources to do 

that. 

Now, if they take advantage of that opportunity 

and acquire those resources by doing so, and then 

turn around and spend the money for things that don't 

really contribute to this student performance or 

quality education, that is a separate question, and a 

question which I hope the Texas Education Agency and 

the State Board of Education and the Legislature 

would concern itself to do everything that it could 

possibly do to insure that both state and local funds 

are being spent in the most efficient possible 

manner. 

But they are separate questions. I would not, 

under any circumstances, suggest that we discontinue 

fiscal equity simply because one or more school 
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districts was not spending the money well. I think 

if the state makes the determination the school 

district is not getting the kind of performance 

that's expected at a given level of expenditure, the 

state ought to take some other action, but not revert 

to a system of unequal fiscal opportunity. 

Lieutenant Governor Hobby suggested a few weeks ago 

that those school districts that don't show progress 

on their TEAMS scores should perhaps have some of 

their state funds taken away from them until they do 

better. Would you agree with that kind of approach 

to school finance? 

I have no inclination to argue issues with Governor 

Hobby in any public forum. Unless the answer to that 

is essential to the Court's understanding of my 

position, I would decline to do so. 

Well, I guess to ask it another way, do you believe 

that irrespective of the educational output that 

these funds should flow on a fiscally equitable basis 

as you have defined the term? 

I feel that I've answered the question, but I'll 

state it again, if I may. They are separate issues. 

That if, indeed, the State lieutenant governor or any 

other state official believes that funds should be 

withdrawn or that some punitive measure should be 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

1755 

taken against school districts that aren't showing 

performance, that that is a separate question and 

should be dealt with as it actually occurs and not on 

a speculative basis. 

If, in fact, the state has identified those 

situations, I think the state would be remiss in its 

duty if it didn't take some action to correct them, 

but I do not -- going back to the first part of the 

issue think we should abandon fiscal neutrality in 

our funding system, simply because any particular 

number of districts fails to use the money 

advantageously. 

Well, you would acknowledge, wouldn't you, Mr. 

Foster, that as long as we have a local 

decision-making by local school boards and local 

administrators, and as long as we believe that to be 

healthy in terms of the provision of public 

education, that we're going to have some varying 

degrees of quality in that decision-making that will 

affect the quality of education in those districts? 

I think that's certainly the case. I think the 

differences can be minimized by a state board of 

education and state education agency which assumes 

its role to be one of being very helpful and 

constructively critical and so forth of the school 
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districts that aren't performing. 

I think that's kind of inherent in a lot that's 

been done in House Bill 72 and in response to what's 

happened since then that the -- I have personally 

detected an attitude at the agency in these last 

couple of years that says the agency is here to help 

school districts do a better job rather than to 

punish school districts who have somehow failed to do 

so. 

Mr. Foster, if we're going to devise a system that 

flows dollars based on the approach that you have 

taken, knowing that there are many variations in 

local decision-making going on out there, we really 

don't have any assurance that that system is going to 

assure quality in education, do we? 

If you're talking about some sort of absolute 

assurance that that's going to occur, why, I think 

the answer is obvious. The answer is no. 

I think, once again, through the State Board of 

Education and the Agency, steps can be taken to 

maximize the probability that those funds will be 

spent to the advantage of children and to the 

advantage of the state as a whole. 

Mr. Foster, does your method of analysis properly 

take into account local decision-making with respect 
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to teacher salary supplements? 

I have no reason at this point in time to believe 

that it does not provide sufficient flexibility. 

There's nothing in my sense of equity that would in 

any way deny that opportunity. 

One of the premises of House Bill 72 in the way 

it's structured along dollars per student instead of 

dollars per personnel unit is to give school 

districts, the school boards, and school 

administrators more flexibility with respect to who 

it is they hire and how much they pay them and how 

long they keep them and so on and so forth. The 

personnel unit system created some anomalies, if you 

will, in the, let's say, deviations from good 

administrative and good personnel practice. So we 

have, I think, an improvement under House Bill 72, 

and as far as I'm concerned, my scheme of things 

would not interfere in any way with that. 

Am I correct in saying that approximately 80 percent 

of all expenditures outside of expenditures on 

interest and sinking fund go to the payment of 

salaries of one type or the other? 

I have seen figures of that magnitude, yes. 

So if one district had made a decision to pay better 

salaries than another district, is not that going to 
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generate a natural variation in cost of education 

that is not accounted for in the formulas that you've 

generated? 

Well, if each school district has the same amount of 

money per unit of cost that's been determined for 

them, and an equalized opportunity to raise whatever 

the cost level is determined to be, the school 

districts can make a variety of decisions as to 

whether they hire more teachers at lower salaries, 

fewer teachers at higher salaries, less 

administrators, more counselors, and so on and so 

forth. All of that kind of flexibility is very much 

within the system. 

That's the kind of local control -- the 

divvying up and deciding at the local level how best 

to allocate those funds, but there is nothing that -

I mean, we can't accept the proposition that 

everybody can simply_ go out and pay teachers a lot of 

money for the purpose of driving up the cost for 

their districts. I mean, that would have sort of a 

self-destructing effect over time. 

But if we take, for example, that figure for 

Lumberton there of 2,022, that's a figure that you've 

arrived at that is based on certain assumptions about 

costs that are assigned by the state. But how can we 
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discern within that $2,022.00 how much variation in 

terms of the educational output there may be based on 

local decision-making? 

In other words, you know, could we say 

$1,800.00 up to $2,400.00 might generate the same 

quality level of education depending on how the money 

is used, and how it's allocated, and what kind of 

local decision-making goes on within the Lumberton 

district? 

Well, you can say that any given amount of money will 

produce different results if it's, on the one hand, 

spent well, and on the other hand, spent poorly. But 

you can't take that number and say that that number, 

per se, can be adjusted upward or downward by any 

particular amount and produce the same results. 

I take it your analysis really doesn't go into that 

kind of -- make those kind of judgments in terms of 

the quality of spending within the district? 

Right. The thrust of what I'm about is the equitable 

delivery of funds for the provision of public 

education. What happens to it at the local level is 

a function of the combination of local control and 

the intervention of the state through the 

accreditation process and other processes that go on 

between local districts and the State Education 
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Agency and State Board. 

Mr. Foster, in addition to local spending decisions, 

what other factors, in your opinion, affect the 

quality of education provided in a school district? 

Well, just in a very general sense, those school 

districts which have personnel who ascertain through 

reading and through communication with other 

educators what kinds of program offerings and what 

kinds of instructional arrangements and so forth are 

providing the best results and to then try to emulate 

those kinds of things are -- and the probability is 

that those districts will show better performance 

over time than those districts who, on the other 

hand, do not maintain -- are not current in terms of 

the best thinking and best practice in the 

educational field. 

That's a conclusion you draw based on a common sense 

approach to school finance? 

It's a combination of common sense and understanding 

how things work in organizations other than school 

districts, and also a great deal of contact with 

superintendents with whom I discuss these things. 

When we get together to discuss things, they 

understand that my primary agenda has to do with 

finance, but they seem to forever want to talk to me 
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about all the other things that are going on in their 

districts. So I have picked up a little education 

with respect to district practices and I can identify 

people who are concerned about various aspects of 

their local programs. 

So that combination of things, I think, 

qualifies me to make the judgment that I have. 

Our discussion about taxpayer equity would lead me to 

ask you if you wouldn't agree with me that even if we 

had equal tax rates for every property taxpayer and 

every school district in this state, that because of 

all the other taxes they pay and the variations in 

local property taxes, that we really wouldn't achieve 

perfect equity for a taxpayer just by making all 

school tax rates the same, would we? 

Right. If I have given any impression that I am 

working in the direction of perfect equity for all 

taxpayers or perfect equity for anything, please be 

assured that I am not. 

By that, I take it, you mean also your numbers that 

you come up with of adjusted dollars per student 

unit, if we spent those out there in those districts, 

you're not trying to tell this Court that by that 

approach alone, we're going to have equal quality 

education for every student in this state? 
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No. Just the fact that we have taken the state's 

2 cost elements as given, and given that I have 

3 concerns about the way some of those things are 

4 derived, would indicate that I don't believe that 

5 just using those cost elements is going to provide a 

6 perfect kind of thing. 

7 I agree with Dr. Hooker's testimony that under 

8 the very best of circumstances, the study of what 

9 something really costs cannot be so perfect that you 

10 should not allow for some contingency. His 15 

11 percent is based on more experience in dealing with 

12 contingencies than mine and I have no argument with 

13 it. I might come to a slightly different conclusion 

14 if I studied it carefully, but I think that it's 

15 probably very much within a reasonable range. 

16 MR. TURNER: I'll pass the witness. 

17 CROSS EXAMINATION 

18 BY MR. DEATHERAGE: 

19 Q. Mr. Foster, I'm Jim Deatherage and I represent the 

20 Irving Independent School District, one of the 

21 Defendant-Intervenors in this case. I just have two 

22 or three questions for you. 

23 You discussed capital outlay and facilities and 

24 that the state doesn't share in the cost of 

25 facilities at the local level, I believe you said, of 
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the existing system? 

What I said is that the state does not have a 

specific allotment within its Foundation School 

Program that provides any direct assistance to help 

cover the cost of building facilities. 

So you're not telling the Court, then, that the state 

does not share, by its distribution of state funds to 

local districts, in the cost of facilities and 

equipment and so forth? 

Well, certainly with respect to the equipment. There 

is a substantial amount of equipment and library 

books and so forth that are purchased through the two 

funds that we have included in our expenditure 

totals, Fund 10 and Fund 80. 

Let me see if I can rephrase the question. Maybe you 

can answer it yes or no. 

Are you telling the Court that the state 

distribution system of state funds to school 

districts does not -- those funds do not share -- the 

state funds do not share with local districts in the 

cost of facilities? Is that what you're telling the 

Court, yes or no? 

What I am telling the Court is that some of those 

funds, I understand, are spent on facilities, but the 

amount of those expenditures are relatively minor and 
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that the school districts do use some of those funds 

for that purpose in a fashion that's legal, that 

among legal purposes is some money that can be used 

for construction. 

Have you done a study as to how much -- you said it's 

minimal. Have you done a study to determine how much 

of that? 

I have heard figures over the years and none of the 

figures that I've heard have been very impressive in 

terms of their magnitude. 

So your answer is you have not done any studies? 

I have not done any formal studies of the precise 

amounts involved. 

All right. You are aware, are you not, Mr. Foster, 

that school districts have rented school buildings, 

for example, for many years? 

Yes. I'm aware of that practice. 

And they rent them and generally preserve a right to 

make annual appropriations to pay rent. You're aware 

of that? 

I assume if they're keeping up the rent, they're 

making annual appropriations for that purpose, yes. 

All right. The method of those rentals and leases 

being subject to annual appropriations are generally 

considered not to be a constitutional debt ~f that 
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school district? 

That is correct. 
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All right. In handling that, then, under accounting 

principles and in your accounting manuals you earlier 

referred to, that those buildings and those 

facilities being rented do not show up as a capital 

outlay? 

That is correct. If the school district is following 

the accounting manual, they will not show up as a 

capital outlay. 

But with no studies having been made, knowing that 

schools rent school buildings and have for many 

years, there's really no way for us to know how much 

facilities are being rented and how much the state is 

sharing in the paying of that rent. 

No. 

All right. Let me ask you a question about your -

what do you call it, the cycle of poverty? 

Yes. 

Is it your contention to this Court that the state 

somehow has created that cycle, if one does exist? 

It is my contention to this Court that the state's 

school finance system has definitely contributed to 

that phenomenon. 

My question was, are you telling the Court that the 
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state has created the cycle of poverty? 

Well, I'm not sure that the word created -- I'm not -

Well, you can answer the question, "Yes, I'm telling 

the Court that it did," or "No, I'm not telling the 

Court that it did." 

MR. RICHARDS: Or he can answer it as he 

chooses to, it seems to me, and which he's chosen to 

do. 

MR. DEATHERAGE: If he'll respond to the 

question, Your Honor, I think it calls for a yes or 

no --

MR. RICHARDS: I object. There's no reason 

for him to argue with the witness. The witness has 

been up here two days answering everybody's questions 

fairly. The witness can answer the question as he 

chooses. 

MR. DEATHERAGE: Your Honor, I just want a 

responsive answer to my question so we can get 

through. 

20 THE COURT: You may answer. 

21 BY MR. DEATHERAGE: 

22 

23 

24 

25 
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It is my position that the state has contributed to 

the creation of the cycle of poverty that I referred 

to in my earlier testimony. 

All right. Have you done any studies on which you 
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When was that study done? 
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I've been studying that problem for the better part 

of 24 years. 

Is that study written up, submitted to anybody or 

anything we can find or read? 

Well, the results of that study are reflected in a 

broad set of writings and presentations that I've 

done over that period of time. 

Is there any writing you can refer us to that we 

could examine and see how you reached that conclusion 

as to what your study was based on? 

There is no set of writings from which you could 

determine precisely the research methodology or 

precisely what districts at what point in time and 

what actual changes in commercial or industrial or 

residential development plans were results of that, 

but that's the kind of thing that -- my observations 

led me to the conclusion that that cycle of poverty 

is a real thing. 

Can you ref er us to any studies to help us answer the 

question of what attracts industries to given 

localities? 

There have been a number of studies done that I have 
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looked at over the years. I can't give you a list of 

those or hand one to you. Well, there was one 

recently in the Austin American-Statesman, a report 

of such a study that I could furnish to you. I could 

give you the --

Do you remember the name of that study? 

I forget who did it. It looked very much like a 

dozen others I've seen over the years. It's there 

and I've offered to furnish it to you. 

From your studies that you've told us about, whatever 

they are, based on those studies, you've drawn 

conclusions from them that the type of school 

district more than zoning laws, et cetera, of a city 

will influence whether industry goes into that 

particular school district or city. 

Okay. My conclusions after having seen a number of 

studies over the years on this subject and my 

interest in it and the observations that I make as a 

result of my interest in the subject, meaning that I 

take special note of newspaper articles, magazine 

articles, television reports, the brochures put out 

by realtors and developers and so forth, and from 

that body of information, it is very, very clear to 

me that if you hold a set of factors constant and one 

thing -- and you vary other factors, that there's a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

1769 

very definite relationship between good schools and 

further development in economic growth. 

If, for example, an industry has decided that 

the Austin area is an area in which it wants to do 

business, and if -- it may have decided that 

primarily because of a labor market thing or other 

companies in the area, whatever, and so let us assume 

they have chosen Austin, then where they actually 

locate their plant will have to do with tax rates in 

various school districts and the perceived quality of 

the schools in those districts, particularly with 

reference to where it is that they project their 

employees will be residing. 

The tax rates and so forth of the city and of the 

county doesn't enter into that thought processes of 

the management of that company deciding where they're 

going to be? 

Yes. They respond, in part, to either actual or 

potential additional taxation from other 

jurisdictions. 

Travis County provides a good example, the 

Travis and Williamson County area. If a company 

decides that they want to operate in this area, and 

they have the choice of purchasing property on the 

southeast part of Austin and being in the Del Valle 
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Independent School District as opposed to being out 

in the Eanes School District or north in Round Rock, 

and they say, "Well, we're essentially going to have 

the same labor market to draw from. We have the same 

city amenities and so forth" -~ in other words, if 

all other things appear equal to them, it's perfectly 

clear they are going to locate in Eanes or Round Rock 

rather than Del Valle. 

That's your speculation, not based upon any study nor 

any interviews with any corporations? 

I have talked to corporate people throughout this 

period who make those kinds of decisions. I worked 

for, in Galveston County for ten years, corporations 

that were constantly making decisions about whether 

to expand their plants there or to locate them in 

Brazoria County, which is what Monsanto decided to do 

at one point because they found the situation over 

there more attractive. They had the opportunity to 

buy some property and do it in Hitchcock, which is a 

very poor school district -- was then and still is a 

very poor school district with what are regarded as 

being low quality schools, and they chose Brazoria 

County. 

I have counseled with those people, I've 

discussed their decisions with them, I've discussed 
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the tax rate impact with them. There is no doubt in 

my mind that those things really do make a 

difference. That is confirmed by every study that I 

have ever seen on the subject. 

But you can't tell us any study, identify any study 

that we can go to? 

I have offered to put in your hands a copy of the 

newspaper article that I saw most recently and it 

identifies the source of the study and it lists the 

things that are considered. When you see that, you 

will see that of the 20 or so things listed, at least 

half of them are related to the education of the 

population, the quality of life and so forth, all of 

the things that are very closely related to the kinds 

of things that I'm talking about. 

But all you did was read the newspaper article about 

it and you didn't go acquire and examine the study 

yourself? 

No. Unless the newspaper article misquoted th~ 

information from the study, I would assume that it 

was correct. It certainly was confirmatory of a 

variety of similar studies I've seen over the years. 

Mr. Foster, as I recall something you said yesterday 

and again today, whatever your theory of equity is, 

it's still going to contain or result in a number of 
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disparities, is that correct? 

Depending on what you're referring to as my system 

would be designed to minimize disparities. 

They're still going to be disparities that exist? 

The disparities that would remain would be 

infinitesimal compared to those which now exist. 

I believe you said this gets you closer to equity 

than the existing system? 

Substantially closer. 

And that in your analysis of equity, you drop the 

bottom 5 percent and top 5 percent of the scholastic 

students? 

No. I think I testified that that is not 

automatically what one would drop at either end. It 

is the rule of thumb that statisticians typically use 

in their efforts to eliminate the extremes. It's 

sort of a -- it's nothing more than a rule of thumb. 

If upon examination of a particular set of data, one 

finds that the extremes can be effectively eliminated 

at a range of l to 97 or l to 99, or it may take a 

range of 7 to 75, but the only purpose of the range 

is --

We 11, answer me this. What --

MR. KAUFFMAN: Excuse me, Your Honor, we 

would object to further questioning. He is not 
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1 finished with his answer. 

2 MR. DEATHERAGE: He finished his answer a 

3 long time ago. 

4 BY MR. DEATHERAGE: 
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What percentage did you drop off the bottom and off 

the top in your analysis? 

Well, we have not done an analysis that has 

specifically dropped off any percentage. I have 

referred to various percentages and in our reports 

that we presented to the Court, we have, wherever 

possible, provided a column that says the ratio to 

the 5th simply because that is a common rule of thumb 

thing. 

It does not constitute a recommendation on our 

part. It's simply sharing some information with the 

Court which the Court can use to relate that to the 

standard rule of thumb approach. 

So there's still whatever not going to be complete 

equity. 

If you mean by that that there will be districts 

outside of whatever range might eventually be chosen, 

I would agree that there certainly will be. 

I would not recommend to anyone that we have a 

system that attempted to equalize a district with 

$10,000.00 to $20,000.00 in taxable value to one that 
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had over 10 million. I don't think that's necessary. 

I don't think it's appropriate. I don't think that 

there's anything very real world about a district 

that has millions of dollars in taxable value per 

child. Those are tax haven districts. The state has 

permitted them to exist, but that's what the state 

has done. In my system of equity, I'm literally 

willing to throw those to the wind unless the state 

is induced to correct what I think is a public policy 

error in allowing those to exist. 

What I'm interested in are the kids in those 

districts. 

Well, the kids 

The kids just disappear in your equity analysis. 

The kids in those districts which have many millions 

of dollars in property tax wealth behind them may 

indeed not be well served by the circumstances in 

which they find themselves, no matter how much money 

you spend on them. 

But I'm saying in terms of a systematic equity 

analysis, that I would not require that all of those 

super wealthy districts be brought into the fold, if 

you will, in terms of demanding or asking the state 

to equalize everything at those extraordinary levels. 

If you don't consider, Mr. Foster, in analyzing the 
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existing finance system, educational output, then are 

you not just making equity just an end in itself? 

No. I'm making it an opportunity to provide the 

kinds of outcomes that I think all of us want our 

children to have. 

But without examining an existing system in relation 

to educational output that is presently existing, 

then the search for equity is just an end in itself, 

isn't it? 

No. I would not characterize it that way at all. I 

just disagree totally that that's what it is. 

But you're asking the Court to set aside the existing 

system strictly on the basis of equity without it 

considering educational output, aren't you? 

I think you've probably heard me say many, many times 

up here we're concerned about equal fiscal 

opportunity. That refers to the opportunity to 

provide public education to school children on the 

basis of an equalized resource base. 

Isn't the state funds and the local funds designed or 

intended to give the school children of this state an 

opportunity to master the essential elements of the 

core curriculum the state has designed? 

Well, what it appears to me to do is to provide an 

absolute minimum, and in some cases, an inadequate 
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opportunity for some children and a bountiful 

opportunity for others. 
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But the overall system is intended or desired to help 

the children master the essential elements of the 

curriculum they're expected to study. Isn't that 

what it's all about? 

That intent is expressed on the books. It is not 

reflected in the actions of the Legislature, in my 

opinion. 

Now, do you recall the efforts of 1973, '74 to adopt 

a new Texas constitution? 

I did not get very much involved in that, but I 

recall it was going on. 

All right. Do you recall what the provision was in 

proposed Article VII, Section 1 of the Constitution? 

No, I don't. 

You don't recall that? 

No, I don't. 

Do you recall any effort being made to insert in that 

constitutional provision equitable distribution or 

equitable support? 

I believe that I heard U.T. Law Dean Mark Udoff 

CPhon.) presenting something to that effect to 

somebody over at the Capitol, but I'm not --

It was your understanding that was what was presented 
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I don't know that. 

-- from Professor Udoff 's discussions? 
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No. What I'm reporting to you is a vague 

recollection of his being at the Capitol and making 

some sort of presentation to somebody at the Capitol 

to that effect. 

MR. DEATHERAGE: I have no other questions. 

MR. O'HANLON: Your Honor, I have just 

10 about three questions. 

11 RECROSS EXAMINATION 

12 BY MR. O'HANLON: 
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I handed your counsel over lunch a couple of 

questions that I wanted to ask you for purposes of 

developing a more sophisticated computer model than 

the one that we've talked about for the last couple 

of days. I'm going to ask you to see if you can't 

give me that information right now. 

That is, where would you set -- I assume that 

you're talking about, when you're talking about what 

you would like, we're setting a program level at the 

level of $3,492.00, is that correct? 

That's one of the options that we talked about when 

we were dealing with the flip chart. 

Okay. Where would you set -- two questions with 
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respect to that level. Where would you set the level 

at which you would start penalizing districts for not 

raising their fair share? 

You mean at what point would I put in an effort 

factor? 

An incentive. Stated another way, rather than 

penalty, where would the floor be underneath that 

incentive program? 

That would be a function of the number that was 

chosen for the total program. What portion of that 

is actually anything called enrichment equalization 

or contingency equalization or whatever is truly a 

function of that. 

We discussed this at length during the process 

with Mr. Bullock's staff and it was agreed upon at 

that time that if we got to a level which everybody 

agreed was highly sufficient, that we could then deal 

with sort of an enrichment or a contingency add-on in 

the neighborhood of 15 percent. But if you select a 

number for the total, that is below that true 

sufficiency level, then the proposition was you 

should have a larger allowance factor in there. 

Okay. I assume that 3,492 number is going to be a 

sufficient program, so could we take 85 percent of 

it? That would be a little more than 15 percent 
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going back the other way, but 

Well, I'd have to look at the actual consequences of 

that in my own impact model before I would make any 

recommendation to you or even give you a number to 

run with. 

Well, we're going to run the impact model, so I want 

you to give me the figure to plug into it, is 

basically what I'm saying. 

When I have been able analyze it, I will supply you a 

number. If you need to do your impact model before 

that happens, you may select -- obviously, you are 

free to select whatever percentage you like. 

Okay. Where would you put -- what percentage would 

you put as the local fund assignment at the 3,492 

level? 

Well, you don't start out in my model by deciding 

what the state/local sharing ratio should be. What 

you do in my model is start with a cost figure and 

deduct either the existing amount of state aid or 

that plus someone's proposal for additional state aid -

So we're back up to 

or even a reduction, and so we then find out what 

tax rate, after adjusting for budget balanced 

districts, would raise the local share on an 

equitable basis. And one cannot -- that is a process 
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that requires repeated trial and error, at least on 

our little Macintosh. Now, I'm sure the Agency can 

do that in a one-step equation, but it does take a 

significant amount of trial and error to arrive at 

the tax rate that is the equalized rate. 

So what you do -- like we did on the board then, is 

you kind of back into it by figuring out how much 

absolute dollars, how much the state is willing to 

spend, and then back into it figuring how much is 

left, and that's how much the district's have to 

raise? 

That's exactly right. In any change from the 

existing system, you can set the state aid constant 

and vary the local fund assignment rate; you can set 

the local fund assignment rate constant and vary the 

state aid. You can vary both of them simultaneously. 

So it's a process which is sufficiently complicated 

that I cannot, from the witness stand, rattle all of 

these things off. 

Okay. One other question. That is, when you got to 

this figure -- and I believe it was 2,000 or in that 

area -- $2,067.00, this is the amount that is 

identified by the state as the cost of students after 

you have applied all-the formulas. 

Yes. That's the average nominal cost per Refined 
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ADA. 

Okay. Now, to take that out to a complete state cost 

and true to our methodology earlier, we'd have to 

multiply that times 1.3 to include the effective 

enrichment equalization, is that right? 

Yes. That does not include enrichment equalization. 

Okay. Would you make that calculation for me and 

let's put that up here. 

You may want to use -- I'm sure you'll learn this, 

but the portions of that $2,067.00 which are in our 

inferred costs --

Yes. 

-- are not going to get in your -

I understand. 

-- they're not modeled by the Agency that way. So 

the figure is $2,041.00 in terms of the way the 

Agency would model it. 

Right. But what I'm trying to do is extend this out 

to include equalization enrichment because that's 

identified at least to the state as a cost. 

Yes. That is the number which is in the enrichment 

equalization formula as the base. So 1.3 times that 

figure would be the statewide average maxant. 

Okay. Would you compute that? I don't care whether 

you use 2,041 or the 2,067. Just tell us which one 
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you use. 

That would be using the 2,041. It would be 

$2,653.00, 2,653. 

17 82 

That, as the state defines it, is what is contained 

for each student in the state under the umbrella of 

the Foundation School Program? 

The term that I have heard used by officials of the 

state is the total Foundation School Program, but in 

addition to that total Foundation School Program, you 

also have some other allotments we have taken out, so 

I don't mean to agree that is the true total 

Foundation School Program. 

There's a little bit of other money that goes in 

there? 

That is correct. 

Okay. Would the other, you think, get us another 

$60.00 or $70.00? 

Well, the inferred cost of the other is the 

difference between 67 and 41, which is $26.00. 

Okay. You'd have to multiply that times 1.3, I 

guess. 

No. Those aren't subject to enrichment. They're 

just all by themselves. 

MR. O'HANLON: Okay. That's all I have. 
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RECROSS EXAMINATION 

BY MR. RICHARDS: 

Q. Mr. Foster, I, with some trepidation, was going to 

A. 

Q. 

A. 

Q. 

A. 

Q. 

ask you to be sure we had once and for all the reason 

for your -- this is the right one, isn't it? I 

thought it was. All we've been through with creating 

student units, as I understand it, is to be able to -~ 

the division of the nominal costs by 1,350 was to be 

able to determine, with respect to any district, 

those costs associated with that district that were 

over and above the basic program, is that right, if I 

said it right? 

Well, it's a way of doing that on a basis where if 

you're looking at any two districts and you want to 

know which one of them is spending more above the 

basic program, this allows you to do that, yes. 

It lets you determine, with respect to any district 

as it relates to another district, whether it is a 

high cost or more high cost district, is that a fair 

High spending. 

High spending. 

We've controlled it for costs, so then we're 

determining whether it's a high or low spending 

district. 

Okay. Well, that's still not what I thought. If we 
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see what a district gets for their Foundation School 

Program and we divide it by 1,350, which is the 

normal -- I mean the base --

The minimum. 

-- the minimum, it's something over and above that, 

either in dollars or percentages, that we assume 

reflects added costs that are recognized by the 

Foundation School Program 

That is correct. 

-- whether small/sparse, POI, special ed. or whatever 

factors that are thrown together, is that correct? 

That is correct. 

That's all I wanted to ask you about that one. I 

don't want to get any further into it. I don't want 

to get lost. 

You were asked during the course of -- I think 

it was one of Mr. Luna's questions a while back, that 

we have not perceived all of the effects of H.B. 72 

yet. I want to ask you in that context, are there 

cost factors associated with H.B. 72 which we have 

not seen yet? 

There are a number of cost factors associated with 

House Bill 72 for which there was no specific 

provision made in House Bill 72 and some that are yet 

to come that are recognized and the state has even 
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applied some estimates of costs to those. So the 

state has acknowledged that there are to be 

additional costs even though there are not to be any 

increases -- those increases in costs have not been 

covered by changes in the actual funding formulas. 

So the long-term effects, as we see H.B. 72, in terms 

of cost to the districts are going to be. more on the 

cost side than on the flowing of money in, is that 

correct? 

MR. O'HANLON: Well, Your Honor, that's a 

little premature in that the Legislature has to write 

an appropriation bill every two years and that if 

you're talking about --

MR. RICHARDS: Well, I made that same 

objection. That's an objection I thought I made, 

which was overruled. You all thought it was a 

wonderful question when Mr. Luna asked it, so I 

thought I would at least be able to ask it back on 

this side. 

MR. O'HANLON: I don't think I objected to 

it. 

MR. RICHARDS: No. I objected to Mr. 

Luna's question when he wants to project H.B. 72 in 

the future. It was allowed and he questioned 

proceeded then, as I understood Mr. Luna's questions, 
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1 about we haven't seen the full effects of H.B. 72. 

2 My questions are focused back on that. 

3 MR. O'HANLON: I'm objecting to some kind 

4 of speculation about what the Legislature might do in 

5 one of several appropriations cycles. The 

6 expenditure side, I didn't object to, or the 

7 expenditure requirements that are being forced, I 

8 didn't object to. 

9 BY MR. RICHARDS: 
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That's really all I'm pointing at, is that there are 

expenditure requirements imposed on districts by 

virtue of H.B. 72 that move into the future, is that 

correct? 

That is correct. 

They weren't funded -- at least they have not been 

funded yet? 

That is correct. Those requirements were there. 

Some of them have already gone into effect; some are 

going into effect in the future. But the statute 

reads with respect to the basic allotment that it's 

1,350 for this year -- the current year and 

thereafter. 

All right. I think we identified it earlier, but 

let's go back through some of those new cost items 

that are going to be picked up by the districts, both 
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during this current funding cycle and future funding 

cycles. 

I think the two that we mentioned that are the ones 

that have been of most concern are the 22 to 1 class 

size and the salary schedules. Those are the two 

specific ones other than inflation that the 

Accountable Cost Advisory Committee took cognizance 

of in terms of wealth in their recommendations to the 

Legislature. 

How was the 22 ~o 1 ratio phased in? Can you tell us 

that? 

Well, they established an amount that would be added 

to the basic allotment to take account of the fact 

that there would be additional costs. I'm not 

positive how they arrived at it, but they threw a 

figure in that was to recognize that. 

I meant, as I understand it, districts didn't go to 

22 to 1 at each grade level in the same year. My 

question was, how is that phased in with the 22 to 1 

requirement? 

K through 2 has already been phased in, and 3 through 

4 is going to be phased in in the next biennium. 

All right. To the extent that that required 

additional classroom space, that was not funded by 

the Legislature, is that correct? 
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It was not specifically recognized by the 

Legislature, that's true. 
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To the extent, as we said early, that school 

districts have to tax at this rate to try to provide 

the classrooms, those districts and the taxpayers in ' 

them are being -- in effect, compel the Legislature 

to provide classrooms on a significantly different 

rate than would be anticipated in the wealthy 

districts, is that true? 

That is correct. 

Can we assume or make a reasonable range assumption 

about what these additional costs may be per ADA or 

per student unit within the districts, these unfunded 

costs of H.B. 72? 

Just in round figures, and this is within the range 

that the Accountable Cost Committee came up with, it 

would be not out of line to suggest that it would be 

at least $100.00, just the combination of salary 

increments, built-in salary increments, and 22 to 1 

class size will get you to the range of $100.00. 

Per student unit or per ADA? 

Theirs were expressed in terms of ADA and the 

adjustments it would come out to about $100.00 

because by the time you added theirs up and divided 

it by 1.53, you'd have around $100.00, so $100.00 
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plus or minus a few bucks. 

Okay. If I gave you several sample districts, could 

you give us, then, an estimate of what the increased 

tax rate would be necessary to fund that $100.00 per 

ADA in the various districts? 

Yes, I could. 

Why don't you try at the poor range Edcouch-Elsa, 

Socorro and Rosebud-Lott. Go ahead and just --

MR. O'HANLON: Is Mr. Richards also asking 

the witness to speculate what the property values in 

those districts are going to be in 1988-'89? 

MR. RICHARDS: We'll do it on the basis 

the state may, we recognize, may consolidate all 

these districts and increase their property wealth 

significantly, but if they don't, this is based on 

their current value. 

THE WITNESS: So we are, in effect, not 

18 projecting any specific value changes. 

19 MR. O'HANLON: Can I take the witness on 

20 voir dire with respect to that? 

21 THE COURT: Yes. 

22 VOIR DIRE EXAMINATION 

23 BY MR. O'HANLON: 

24 

25 

Q. Mr. Foster, you know doggone good and well, don't 

you, that there's been a huge change in property 
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value -- increase in property values in this state 

over time? 

There have been some rather substantial changes in 

things in both directions in recent years. 

That's right. So it's real impossible to predict 

what the property value in Edcouch-Elsa is going to 

be two years from now, isn't it? 

What we can very clearly say is that if we had -- if 

they had met these cost requirements in '85-'86, this 

is the tax base they would have had to do it with, 

and here are the tax rate increases that are 

associated or the tax rates that are associated with 

that kind of dollar figure. That takes away all 

speculation as to what might happen in the future in 

Edcouch-Elsa or any other district. 

They didn't have to implement 22 to 1 in grades 3 and 

4 in '85-'86, did they? 

They were involved in the K-2, and they were involved 

in the salary schedule change, and they were involved 

in inflation, so, you know, we are nickles and dimes 

in terms of whether we want to argue about $100.00. 

Give us some -- I'd be happy to do -- I'll do $100.00 

with him and $50.00 with you if that 

MR. RICHARDS: Excuse me. 
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RECROSS EXAMINATION (RESUMED) 

BY MR. RICHARDS: 

Q. In the current funding cycle, what we are dealing 

with right now in the current basics of current law, 

the districts are imposed by H.B. 72 certain cost 

requirements that were unfunded, is that correct? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

That is generally considered to be correct, and I 

agree. 

Those included the going to 1 to 22 class size to 

through K-1, right? 

Right. 

The teacher is necessary to do that, is that correct? 

Yes. 

And the career ladder, some of the career ladder? 

Some of the career ladder, yes. 

Is there a cost factor which you think is reasonable 

And the salary schedule. We have to add the salary 

schedule to that. 

Right. These are all state imposed requirements 

under H.B. 72, is that correct? 

That is correct. 

There's a cost factor associated with it to the 

districts not funded by the state. 

There are no adjustments made in the state funds to 

take into account these things. 
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All right. Now, do you think $100.00 is too high a 

figure to associate with that? 

No, I do not. 

Okay. You think that's a reasonable figure to 

associate with those costs? 

Yes. 

All right. So assuming, then, that during this 

funding cycle, these districts are going to have to 

raise an additional $100.00 per ADA to comply with 

H.B. 72 --

All right. 

-- let's look at their current property values, and 

tell us what that would cost on the districts I gave 

you. 

All right. Which was the first? 

I gave you -- you might jot them down so you can look 

back -- Edcouch-Elsa, Socorro and Rosebud-Lott. You 

might as well mark off Dallas, Houston and Carrollton 

while you're at it, and we'll just look at those six. 

Edcouch-Elsa would be 84 and a half cents. 

Per $100.00 evaluation? 

Per $100.00 evaluation. We can also add their 

current rate to that to see what it would be. 

No. 

In Socorro, it would be 62 cents -- I'm sorry. I've 
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grabbed the wrong thing. I'm making the case too 

well. 

It sure sounded good for a moment. 

I was predisposed to start with the current and then 

show what the addition would do. I'll try to be more 

responsive. 

Edcouch-Elsa, 76 cents. 

That is to raise an additional $100.00 per ADA? 

This is the one that says tax rate to raise $100.00 

per student unit, right. 

Okay. That's per student unit, then. Fine. All 

right. 

We've already made that conversion. We said that 

that would be an appropriate number. 

It's 76 cents in Edcouch-Elsa. 

In Socorro, it's 22 cents. 

In Rosebud-Lott, it's 19 cents. 

In Dallas, it is 4 cents. 

In Houston, it is 4 and a half -- 5 cents in 

round figures. 

In Carrollton-Farmers Branch, it is 2 and a 

half cents. 

Okay. Now, in terms of taxpayer equity of the state 

funding system, the state system of public education, 

what is your comment, if any, with respect to those 
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disparate tax rates and the equity of a current 

system as far as taxpayers are concerned? 

1794 

Well, clearly the taxpayers in Edcouch•Elsa, if they 

are to meet those requirements under House Bill 72, 

would be required to levy a tax rate that is many 

times higher than in Dallas, Houston and 

Carrollton-Farmers Branch. By most standards of 

equity, that would be considered highly inequitable. 

They're taking the taxpayers' property by this 

system, are they not? 

It could have that effect. 

Defendants' 21 is a model Mr. O'Hanlon drew on the 

chart here, and you've talked about it, is that 

right? 

Yes. 

Do you recall that? 

Yes, I do. 

And recognizing, I think, it's just a rough 

approximation, but I want to be sure I understand 

some features of it. I guess the blue diagonal line 

is one that, I suppose, was roughly to approximate 

the current system, is that correct? 

Yes. That was what we were doing. 

All districts that fell under the blanket of the blue 

diagonal are school districts which participate and 
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receive state funds over and above the available 

fund, is that correct? 
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That is correct. Any district to the left of that 

blue line. 

So that if we understood the system, districts with 

property wealth values as high as 622,000 per ADA or 

student unit --

We were doing ADA because we were working with --

are receiving some state funds under the current 

system, is that correct? 

That is correct. 

Now, when Mr. O'Hanlon took you down with his second 

line which, I guess, is the black line, to a figure 

in which, as I understand it, the basic cost the 

program would raised to $2,913.00, is that correct? 

I believe that's the number. I can confirm it. 

That's what it looks like to me. The chart speaks 

for itself. I think it's 2,913. Is 2,913 -- that's 

the number that's written up here. I think that's 

the way I remember it, too. 

Yes. I understand what that number is and that is 

correct. 

And under a state funding system with that number in 

place, keeping state expenditures constant, we would 

then move, as I understand it, those districts which 
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are receiving state funds down to those who 

approximate -- somewhere in the range of $510,000.00 

per valuation, is that correct? 

Something on that order, yes. 

As I understood the purport of this testimony was 

that that area, which I'm not going to ask you to 

calculate, I know you want to, but between the black 

line and the blue line would be, in effect, state 

funds that moved from wealthy districts to presumably 

poor districts in the state funding pattern, is that 

right? 

That is correct. 

Obviously, since Mr. O'Hanlon said he was going to 

take -- apparently going to do an impact model of the 

red line which kind of goes up here, and that's your 

best of all sort of possible worlds figure, is that 

correct? 

I believe that was the Accountable Cost Advisory 

Committee quality program. 

But obviously, this line can move all the way down 

the spectrum here, short of the red line, and still 

move many millions of dollars from rich districts to 

poor districts, is that correct? 

Yes, that is correct. We can -- at the very least, 

you can move from the blue line to the black line 
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without affecting any increase in state aid. 

All right. In that process move, as you said, many 

millions of dollars into the poor districts from the 

wealthy districts? 

Right. 

I'm not sure whether Mr. O'Hanlon -- he usually trots 

out Dallas and Austin as being moved to budget 

balanced. Did you say -- and I don't recall if you 

did or not -- but if you move the black line down 

here, that you would somehow make Dallas a budget 

balanced district, or did you? 

I think we hit Dallas when we came to the red line. 

As I recall, that was the premise, that we were going 

to shoot for Dallas. 

Was Dallas a target of the red line? Was that the 

premise of that? 

As I recall, that was a -

Okay. 

When we talked about Dallas and how much it would 

take to budget balance Dallas, I'm not sure that was 

in connection with that red line. It may have been -

All right. But in any event, as I understand it, 

there are a variety of adaptations that can be made 

along this scheme of Defendants' Exhibit 21 which, if 

put in place within current state funding levels, 
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would move significant amounts of money into the poor 

districts from the wealthy districts? 

That is correct. 

You mentioned when we had Plaintiffs' Exhibit 106 on 

the line before you -- that's the chart -- that there 

was a Dallas phenomenon, I believe is the term you 

used, is that correct? 

Yes. 

And you used it, I think, to describe what happens at 

the 

Second half. 

-- 85th line, is that correct? That's where -

That's correct. 

-- the taxes fall significantly below the adjoining 

two bars, is that correct? 

Yes. Dallas has been and remains, as far as I know, 

a low tax/low spend district. So both with respect 

to a tax representation and an expenditure 

representation, you will see a dip at that particular 

point, and Dallas is the dominant district in that 

particular group. 

So I take it your testimony would be that the drop of 

that bar is explained largely by the presence of 

Dallas being in that cluster, is that correct? 

That is correct, yes. 
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What about at the 8th line which drops also? Do you 

have any opinion as to why that particular bar drops 

below its neighbors? 

That is the Houston effect. 

All right. In the world in which we're dealing, has 

Houston been also somewhat of a low tax/low 

expenditure district? Is that what you're saying? 

Yes. 

Its presence within that particular segment of the 

chart, you say, explains why it's different from its 

neighbors? 

Right. There are only a handful of other districts 

in all of that because of the size of Houston. 

Mr. Luna asked you whether you thought the current 

system of Texas funding support for public education 

was efficient. You said, in your opinion, it was 

not, am I correct? 

That is correct. 

What do you base that opinion on? 

Well, one of the things that leads me to the 

conclusion that it's inefficient is that the state 

has permitted the creation of school districts which 

are largely tax haven-type school districts. What 

that has the effect of doing is concentrating very 

high amounts of wealth per student unit or per ADA, 
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however you want to measure it, in areas where there 

are just a handful of children to serve. So there is 

so much wealth in those situations that you literally 

are wasting the opportunity that that wealth provides 

to enhance the educational opportunity for children 

in other adjacent areas. 

All right. Are you saying that there are two 

components in that, one being that there are 

diseconomies of scale simply because districts are 

too small? 

Yes. But that is actually -- that's true, but it's 

relatively minor to the real implications. 

If, for example, you take a budget balanced 

district in a tax haven-type situation and for a dime 

tax rate, they raise $10,000.00 or $20,000.00 per kid 

as opposed to putting that particular wealth in a 

jurisdiction that had enough children to where you 

would be spending an average tax rate, you would be 

getting five and a half times as much resources, 

revenue for education, if that set of oil wells or 

whatever were in a jurisdiction that had a meaningful 

number of kids. 

All right. 

So I think it's a waste of that 

waste of that kind of funding. 

in a sense, it's a 
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How does that conclusion, if it does, relate in any 

way to the cycle of poverty we described and the 

state's role, if any, in that cycle of poverty? 

Well, specifically with reference to the tax haven 

district, most of those are ones that are based on 

mineral properties, which are not ones that move and 

relocate on the basis of low taxes, as you 

understand. 

There are some other very rich districts where 

the wealth is a function of a decision to locate an 

industrial facility, such as a major generating 

station. If the generating station can manage to get 

the lines properly drawn or redrawn to protect it 

from higher taxes, that has the kind of effect that 

we're talking about. 

Some personal experience there, I just -

They' 11 probably ask you this on cross. 

Okay. 

Do you have among your exhibits the SCOPE Funding 

Principles, a document that reflects a presentation 

that was made to the Haley/Parker Committee on May 

15, 1984? 

Yes, I do have that document. 

(Plaintiffs' Exhibit No. 127 marked.) 

We have marked -- and I think counsel for the 
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Defendants has a copy of Plaintiffs' 127. Do you 

have it before you? 

Yes. 

Can you tell me what that is? 

This is the document that was prepared at the request 

of Mr. Tom Luce in his role as he represented it to 

us as Chief of Staff of SCOPE for presentation by 

what we were then calling the SCOPE funding 

principles group to a joint meeting of the House and 

Senate Education Committees on May 15, 1984. 

All right. There was a good deal of testimony on 

cross-examination about the function of that 

committee and Mr. Luce and there was a presentation 

made, I think, by Dr. Kirkpatrick? 

That is correct. 

Is this the report, as you understand it, that Dr. 

Kirkpatrick made in both verbal and written form? 

This is a copy of the report that he had in making 

his presentation. I believe copies of this were 

handed to -- the standard practice is to hand copies 

to the committee clerks, but this is the document 

from which he spoke because I prepared it myself. 

All right. Does it contain a figure which would -

recommended figure in terms of the basic allotment? 

Yes, it does. It recommends a three-year set of 
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basic allotments, and they are made in terms of 

average daily membership rather than average daily 

attendance, because the funding principles which are 

reflected here were then average daily membership, 

and since that is a higher number than the average 

daily attendance, these figures have to be adjusted 

to take into account their equivalency as they are -

Tell us what the document says, first. 

For the three years beginning in 1 84- 1 85, the 

recommendations were 1,750, 1,800 and 1,850. 

What page does that appear on? 

That's on Page 3 at 4-B. 

All right. I think Dr. Hooker has testified if you 

converted that to ADA, it would be upward adjusted 

slightly, is that correct? 

As a matter of fact, there is over 7 percent, so it's 

1,890 the first -- 1,880 the first year, 1,933 the 

second year, and 1,987 the third year. 

MR. RICHARDS: We would offer Plaintiffs' 

Exhibit No. 127. 

MR. TURNER: We object to the admission of 

this. I understand it's being tendered as a report 

by a funding principles group, and I think the 

testimony that Mr. Foster just offered indicates that 

it is a document that he personally prepared in order 
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to allow Mr. Kirkpatrick to make a speech or 

presentation to the Joint House/Senate Education 

Committee. In the sense that it's being represented 

here as a report of a group or of a SCOPE Committee, 

we think it's improper to tender it for that purpose. 

MR. O'HANLON: I would request to take the 

witness on voir dire for a minute with respect to 

that predicate and as to whose origin the document is 

from. 

THE COURT: Okay. 

11 VOIR DIRE EXAMINATION 

12 BY MR. O'HANLON: 
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Would you turn to Page 5, Paragraph F? 

Yes. 

Would you read that? 

"Summary of Benefits" 

F? 

I'm sorry. "The Equity Center would welcome the 

opportunity to share with you or your aides the 

details of its findings on the source and nature of 

current inequities." 

The SCOPE Committee was in the business of making 

advertisements for the Equity Center, Mr. Foster? 

I don't consider that an advertisement for the Equity 

Center. When Dr. Kirkpatrick was introduced, he was 
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president of the Equity Center. 

Okay. 
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The next paragraph goes on to say that "the members 

of the Group will continue their dialogue and we 

invite you, the Commissioner, the State Board, the 

Comptroller, the Legislative Budget Board and other 

interested parties to join with us in our efforts." 

Okay. The group we're talking about is not the 

Select Committee on Public Education, is it? 

The group which actually participated in the 

preparation of this document. 

When I said I prepared it, what I meant was 

that I actually punched it into our word processor 

the night before the testimony because there was very 

short notice given to the group. 

The group met and each paragraph in here was 

drafted by a different member of the group, which is 

one of the reasons that it looks a bit like a 

hodgepodge, but it was the most that could be 

completed in that period of time. 

Numerous members of the group were there and 

involved in the preparation of this. This was not an 

Equity Center exercise. 

Did the group ever formally vote on it? 
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The group read it. Everybody involved in the group 

read it and signed off on it; said, "Yes, this is 

appropriate, this is okay." 

Is there a place where they signed off on it? 

No. I'm telling you that they read it and all said 

that they approved it. 

But there was never a formal -- you never sat down 

and caucused and went like a regular committee or 

something like that and voted on it or anything like 

that? 

We did not consider that necessary. The way we had 

been working together for months and months, I don't 

think we ever sat down and took a vote~ 

Okay. You never even sat down at the same time and 

considered it, debated it together. This was just 

kind of 

Yes, we did. 

After this was drafted? 

Yes.-

You sat around and took a vote? 

Yes. We talked about it. We reviewed it. 

You took a vote? 

I did not say we took a vote. I said they all said 

"Yeah, this is it." 

MR. RICHARDS: We tender the exhibit. I 
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think there's been extensive cross-examination about 

this presentation and it's admissible for no other 

reason than to just clear up what's been developed in 

cross-examination. 

THE COURT: He's tendering 127. 

MR. TURNER: Could I have a couple of 

questions. 

8 VOIR DIRE EXAMINATION 

9 BY MR. TURNER: 

10 Q. Mr. Foster, the title of the document that you 

11 prepared for Dr. Kirkpatrick's ~estimony says "SCOPE 

12 Funding Principles Group." Now, the group that we're 

13 referring to and Mr. O'Hanlon asked you about, that's 

14 the informal group that collected around the 

15 subcommittee on finance at the request of Mr. Bullock 

16 that consisted of some members -- I think you've 

17 named some of them before and some of them you said 

18 you weren't sure you could name because it was a 

19 flexible, in-and-out sort of group. So this SCOPE 

20 Funding Principles Group has no formal relationship 

21 to the SCOPE Committee --

22 MR. RICHARDS: Is this still the same 

23 question or is this a speech that you're making based 

24 on something that you want to talk about? I haven't 

25 heard a question yet. If he wants him on voir dire, 
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he ought to ask a question. I've offered an exhibit, 

Your Honor. 

THE COURT: Okay. I think the question is 

corning. 

BY MR. TURNER: 

Q. Mr. Foster, this SCOPE Funding Principles Group is 

not a formal designated subcommittee of the SCOPE 

Committee, is it? 

A. If you understand the way the Comptroller of Public 

Accounts of the State of Texas operates, when he has 

the authorization from the SCOPE Committee to proceed 

in this activity and he calls you up and he says, "I 

want you to participate in this activity," number 

one, you don't say no. And number two, the group was 

varied, as I've already testified. There were people 

that were added to it from time to time; there were 

people that dropped out of it from time to time. 

There was never any doubt in the minds of any of us 

who were there when this was finally done that we 

were doing it with the full authorization and as a 

command performance for Mr. Bullock, and that it was 

being done under the auspices of the SCOPE Committee. 

And indeed, if that had not been the case, I do not 

believe that Torn Luce would have asked us to make the 

presentation and introduce Dr. Kirkpatrick and said, 
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"Dr. Kirkpatrick is now going to present to you the 

SCOPE funding principles in terms of the proposed 

legislation." 

But the SCOPE Funding Principles Group is not and was 

not the subcommittee on finance of the SCOPE 

Committee. 

Well, I think subject only to the input of Mr. Perot 

that the finance subcommittee of SCOPE consisted of 

whomever Mr. Bullock wanted it to consist of. 

My recollection is that the SCOPE Committee -- well, 

first of all, the SCOPE Committee was appointed by 

the Speaker and the Governor and Lieutenant Governor, 

is that correct? 

The SCOPE Committee was appointed by Mr. Perot. The 

Governor and Lieutenant Governor and the Speaker 

signed off on the names that he wanted to have on the 

committee and they then went through the formality of 

making the formal appointments. 

Now, Mr. Foster, the SCOPE Committee was created by 

resolution of the Legislature, was it not? 

That is correct. 

That document specifically states that there will be 

appointments made, and as I recall, it may have been 

an equal number of appointments to be made by the 

Speaker, Lieutenant Governor, and the Governor. 
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That language sounds familiar, yes. 

There's nothing in that resolution of the Legislature 

that says Mr. Perot was going to appoint the members 

of the SCOPE Committee, does it? 

I'm talking to you about the de facto situation. 

All right. So the SCOPE Committee was appointed by 

these three state officials. And it's also true, is 

it not, that the SCOPE Committee, once it was formed 

and the chairman appointed, as I recall, by the 

Governor, the committee itself divided up into 

subcommittees. 

This is my understanding, yes. 

And there were certain members of the SCOPE Committee 

that were named to the finance subcommittee chaired 

by Bob Bullock? 

Yes. 

Do you remember who served -- who was appointed to 

serve on the finance subcommittee? 

The only two people that had anything to do with our 

activities in connection with that were Mr. Bullock 

and Mr. Schlueter. I think Mr. Schlueter was a 

member, but I'm not positive. 

All right. 

Mr. Schlueter did request -- he confirmed to Mr. 

Bullock's request that certain parties be made a part 
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of that funding principles group. 

It is true that that subcommittee consisting of Mr. 

Bullock and Representative Schlueter and certain 

other people that you don't recall never voted on 

this and approved this document that you're talking 

about right here, Plaintiffs' Exhibit No. 127? 

Not to my knowledge, they didn't. 

The SCOPE Committee, itself, never voted upon or 

adopted Plaintiffs' Exhibit No. 127? 

They did, by implication, quite clearly, as I have 

already indicated to you. 

How do you explain to us that this document, No. 

127, was adopted by implication when, in fact, the 

SCOPE Committee report that we have in evidence here 

that we all know was adopted at the final meeting of 

the SCOPE Committee makes no mention of these things 

in the specificity that's in here and makes no 

mention of the numbers that are in here, numbers 

which I believe earlier you looked for in this 

document and couldn't find? 

What's in this document are a set of funding 

principles which the committee did approve with the 

understanding Mr. Bullock was given the directive and 

the authorization to proceed to put those things into 

legislative form. 
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If you will study the SCOPE Committee report, 

there's not a whole lot of it that's written in bill 

form, including the finance article. There are a lot 

of things in there that are recommendations. They 

had not been at that point committed to bill form. 

Now, by implication, you're suggesting that if 

the finance article wasn't in there and approved, 

that the finance article wasn't SCOPE'S finance 

article. The same thing would apply to every other 

article of House Bill 72 that was responsive to the 

SCOPE report. 

The SCOPE Committee never did sit down and look 

at Senate Bill 4 or House Bill 1 or House Bill 72 and 

take a vote and adopt those measures as their 

reports. But anyone who questions whether those are 

the result of and the offspring of and the prodigy of 

SCOPE simply doesn't understand the process. 

Well, I think we understand the process, Mr. Foster. 

And the process was that after the SCOPE Committee 

had its final meeting and adopted that report that's 

already in evidence and adjourned, that the 

legislative process began to work. And 

Representative Haley and Representative Parker drew 

up a bill, and many elements of the SCOPE 

recommendations were contained in those pieces of 
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That is correct. 
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And then we had a joint meeting of the House and the 

Senate Education Committee, did we not? 

MR. RICHARDS: Excuse me, Your Honor. This 

exhibit, I think, is admissible and authenticated. 

Mr. Turner spent at least an hour on this very 

question yesterday and is going back through it 

again. I tender the exhibit and suggest it's 

inappropriate voir dire at this stage. 

MR. TURNER: Your Honor, I think it's been 

offered as a report of the SCOPE Committee. 

MR. RICHARDS: It has been offered by what 

exactly -- it's not a report of the SCOPE Committee, 

it's been offered exactly as how the witness has 

described it. You cross-examined him about it 

yesterday. Here is the document. 

MR. TURNER: Your Honor, this, as I 

understand it from the testimony of Mr. Foster, is a 

document that he personally prepared in order to 

enable Dr. Kirkpatrick to make a presentation to the 

Joint House/Senate Committee that met in the early 

days of the special session in the summer of 1984. 

As Mr. O'Hanlon pointed out on the last page, it even 

refers to the Equity Center, and Dr. Kirkpatrick, at 
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the time he made his presentation, was the chairman 

of the Equity Center. To try to say to this Court 

that this is a recommendation of the SCOPE Committee 

is an inappropriate representation of the document. 

If they will offer it for the limited purpose 

of saying that it's a document that Mr. Foster 

prepared or Dr. Kirkpatrick, both being members of 

the Equity Center, to present their .views before that 

committee, I think that's appropriate. But beyond 

that, I don't think it has any bearing or carries any 

weight and shouldn't be admitted in terms of it being 

represented as a SCOPE report. 

THE COURT: Okay. Bearing in mind what the 

witness has said about the document, as well as what 

counsel has pointed out concerning their doubts about 

it, we'll go ahead and have it in evidence with the 

understanding of how it was prepared and where it 

came from, as well as the doubts as to its direct 

connection to the SCOPE Committee itself. 

We'll stand adjourned now. 

(Short break.) 

(Plaintiffs' Exhibit No. 127 admitted. 
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1 MR. RICHARDS: I pass the witness. 

2 THE COURT: Anything else? 

3 MR. KAUFFMAN: Yes, Honor, we have some. 

4 FURTHER REDIRECT EXAMINATION 

5 BY MR. KAUFFMAN: 

6 Q. Mr. Foster, the Defendant-Intervenors showed you 

7 Defendant-Intervenors' Exhibit 16, which was a list 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

of maintenance and operations tax rates. 

Yes, that is correct. 

And now, I have given you Plaintiffs' Exhibit No. 91, 

which is a list of the maintenance and operations tax 

rates as well as the total tax rates for the 

Plaintiff and Plaintiff-Intervenor districts, is that 

right? 

Yes, I have that list. 

Which one of your exhibits did the tax rate 

information come off? Was it 106, I think, or 108? 

The total tax rate? 

I think it's 106 or 108. 

Total tax rates came from 104-C, I believe. 

Okay. Fine. You can just check the first two or 

three to make sure we got it right. 

Okay. Yes. I have checked the first three and they 

appear to be taken from Exhibit 104-C. 

MR. KAUFFMAN: Your Honor, I think the 
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1 Defendants will agree we have gone through and from 

2 the other Plaintiffs' Exhibit, we have taken 

3 Defendants' 16 and we have listed the total tax rates 

4 for the districts and found that of the 67 Plaintiff 

5 and Plaintiff-Intervenor districts, 45 had tax rates 

6 above the state average for the total tax rate; 22 

7 had tax rates below the state average for the total 

8 tax rate. They can, of course, check our numbers, 

9 but if they'll believe us, we would like to go ahead 

10 and move in Plaintiffs' Exhibit No. 91. 

11 MR. O'HANLON: We would like to see it. 

12 MR. TURNER: No objection, Your Honor. 

13 MR. O'HANLON: No objection. 

14 THE COURT: All right. It will be 

15 admitted. 

16 (Plaintiffs' Exhibit No. 91 admitted.) 

17 BY MR. KAUFFMAN: 

18 Q. Mr. Foster, if I can show you now Defendants' Exhibit 

19 11, which is a list of total expenditures per student 

20 unit by wealth group. What was the range of the 

upper expenditures per group to the lower 

expenditures per group? 

21 

22 

23 

24 

25 

A. 

Q. 

The 20th group has a figure of $3,094.00, and the 

first group in the poorest has a figure of $1,708.00. 

If I can look at Exhibit 11 with you for a second, 
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even if you compare the second poorest group to the 

second richest group, I think you'd still get a 

difference of about a thousand dollars, roughly. 

Yes, that is correct. 

This is a thousand dollars per student unit? 

Yes, it is. 

Okay. In terms of what districts in Texas can afford 

to do in terms of tax rates, what are the chances in 

those districts in the bottom 5 or 10 percent raising 

a thousand dollars per student? 

Well, one of our charts depicts that. In the lowest 

group, it's nearly 37 cents for each hundred. So for 

a thousand, it would be $3.70 in tax rate, which is 

above the legal limit. 

Okay. If you look at Defendants' Exhibit 13, they 

have combined the tax rates of various groups of 

districts and expenditures. Can you draw any 

inference on that relationship between low wealth and 

high wealth districts and tax rates and expenditures? 

Well, if one looks at the overall pattern and draws a 

line two lines, one that intersects the dotted 

line in such a fashion that the rates above the line 

are equal to the rates below the line, one gets a 

slope that would reflect how the total tax rate 

changes over wealth and that would be a downward 
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sloping line. 

If one did the same thing -- that is, to draw a 

line across the bars so that the quantities above the 

line were equal to the quantities below the line -

you would again have what is known as a slope that 

would represent the overall pattern and that would be 

a slope that would rise from the poor end of the 

spectrum to the rich end. 

So in effect, you would have a declining tax 

effort line and an inclining expenditure line, which 

is a representation of the well-known tax paradox, 

tax spend paradox that you tax high, spend low and 

you tax low, spend high. 

As you go from poor districts to rich districts, the 

pattern is that they are taxing higher and they are 

spending less on their kids. 

Yes. That is the overall pattern represented in this 

chart. 

Okay. If we can look now at Defendants' Exhibit 21, 

the computer. Now, let's look at 107, which is your 

expenditures per student unit. In terms of what is 

actually going on in the State of Texas and what 

districts are spending on their students, don't we 

sort of have to put those two charts together? 

That is, I think, a fair representation. The lower 
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part, the flip chart computer to the line that 

represents the current total program as defined by 

the state would be the lower of the two horizontal 

red lines. So if on top of that you placed this 

chart so that the base line of the chart where it 

says FSP -- well, actually, the FSP part needs to be 

lower than that, because part of the state's total 

it's approximately that relationship right there. 

So what's happening is what's in the box up to 

that line formed by the horizontal axis of our chart 

represents the total state program, and then the 

chart represents the expenditures above and beyond 

that. 

Okay. So if you're looking at Defendants' Exhibit 

21, the fact that it has these red lines going from 

left to right does not mean that all the districts 

are spending the same amount on their kids? 

No, it does not. 

Okay. Your Exhibit 107 shows the relative ability of 

districts in the state to spend money on kids in 

their districts, is that right? 

It reflects the actual expenditure levels above the 

Foundation School Program, which is a reflection of 

both the effort made and the values that are 

available in those districts for taxation. 
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Mr. Foster, in response to some of the questions on 

your earlier cross-examination, did you prepare a 

chart and sort of in response to Mr. -- I think Mr. 

Turner's questions about the tax rate necessary to 

raise amounts above the Foundation School Program 

compared to the total tax rates? 

Yes, we did. 

Mr. Foster, we're not going to go through the whole 

thing again, but let me just see if I understand this 

one now. 

Plaintiffs' Exhibit 120 shows the combined tax 

rate to generate 130 percent of the Foundation School 

Program cost, is that right? 

That is correct. In this case, we're looking at 130 

percent rather than the 30 percent in Exhibit 118. 

Okay. Now, is this the amount that some of the 

questions to you have asked whether the state is 

equalized up to this level? 

This is in response to the suggestion that we were 

not properly representing the ratio required to raise 

revenues at that level. 

So what you have here on 128 is you can see the tax 

rate necessary, the total combined tax rate for 

maintenance and operations for any district in the 

state to generate 130 percent of that Foundation 
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School Program cost level? 

Yes. 
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And again, you have listed for each district in order 

of their wealth here? 

Yes. This is by the lowest tax rate to the highest 

tax rate, which is the same form that we had in 118. 

Okay. So again, you've got a rank of a little bit 

less than 2 cents to 99 cents in Texas to raise that 

amount? 

That is correct. 

And again, you've given us the average and the ratio 

to lowest, and the breakdown chart is just the way we 

did it on the other graphs? 

Yes. This is exactly the same as Exhibit 118 except 

that it's for the entire 130 percent, which the state 

characterizes as its total FSP, whereas 118 was just 

the 30 percent of FSP above the basic cost. 

But in fact, in Texas, districts are spending even 

above that 130 percent of Foundation School Program 

costs, is that right? 

Yes. 

Above that amount, it's all from local funds? 

That is correct. 

Those local funds are raised based on that chart you 

showed us of tax rate necessary to raise $100.00? 
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That is correct, yes. 

MR. KAUFFMAN: Your Honor, we move that 

Exhibit 120-A, 120-B and 120-C be admitted -- no, 

just 120-A and 120-B. I'm sorry. 

admitted. 

MR. O'HANLON: No objection. 

MR. TURNER: No objection. 

THE COURT: All right. They'll be 

(Plaintiffs' Exhibit Nos. 

10 (120-A and 120-B admitted. 

11 MR. KAUFFMAN: We have nothing further. 

12 MR. O'HANLON: I do. 

13 FURTHER RECROSS EXAMINATION 

14 BY MR. O'HANLON: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Mr. Foster, let's look at 120-B for a second. 

120-B? 

Yes, sir. 

All right. 

Mr. Foster, you computed a range ratio from the 5th 

to the 95th percentile on Page 3? 

Yes, we did. 

It's 1.35 --

Yes, it is. 

-- to l? 

Yes. 
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Okay. Now, let's talk about -- is that 130 percent 

the same as that $2,653.00 that we talked about a 

little while ago? 

This would be just FSP costs and not our total M&O 

expenditures. So this would be 1.3 times, for each 

district shown, the FSP costs as computed by the 

Education Agency for each district, yes. 

Okay. What I'm trying to do is convert ~hat back to 

dollars. That's the same $2,653.00 that we talked 

about? 

That would be the average amount across the state. 

Okay. So they're comparable? I mean, one converts 

to the other? 

Yes. I believe there's a state total on here by 

which we can confirm that -- well, no, because this 

is the tax rate. It's not the FSP amount. 

Okay. Well, there's going to be some slight 

variations because we're dealing with averages, but 

it's a comparable number? 

Right. 

Okay. Mr. Richards asked you some questions about 

what it would look like -- if this can be over here 

for a second; no, you can't see it -- Socorro having 

to raise $100.00 to meet teachers' expenses and the 

22-to-l program with $100.00 per student unit, is 
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that what you said? 

What we were talking about is the statewide 

approximation of the cost to do these things in the 

same sense that the data in the Accountable Cost 

Advisory Committee report is not the data for any one 

school district, but is simply a statewide figure. 

Okay. He talked about Socorro and you said they're 

going to have to raise their taxes 22 cents to meet 

this by 1988. 

The premise there is that if Socorro were typical of 

the statewide figure, then indeed, that much money -

to raise that much money in Socorro would require the 

rates that we quoted. 

Let's project Socorro off into the future. You're 

projecting expenditures off into the future. Let's 

project Socorro off into the future. 

If you look at the '85-'86 Bench Marks, I think 

you will find that Socorro -- that they had a 1984 

property value, and we're operating a year behind, 

right? 

Yes. That is not the current value --
That's the year before? 

Right. 

Okay. 1984 property value, which will project into 

the I 85- I 86 year, right? 
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It will be used to distribute state aid in 1 85- 1 86. 

The local tax revenue for 1 85- 1 86 will be based on 

the '85 value. 

Right. 

So we can't apply a rate to the '84 values for 

1 85- 1 86. We'd have to apply a rate to the '85 value. 

Okay. Let's look at what Bench Marks does. Bench 

Marks showed in 1984 a property value of 58,870 per 

ADA, right? You want to confirm my figures? 

Yes. Why don't we use the figures that are 

comparable to the information that we've been using 

that we've been presented. We have a set of current 

values that we can provide. 

Well, I'm going to use the values out of here for a 

second so I can go back and project into time. It's 

not totally unreasonable. Bench Marks was right with 

respect to the reporting of those values, aren't 

they? 

I don't know they're wrong except they simply don't 

apply to the year you're trying to get them to. 

Well, we know that the property value increased in 

was in '84 was 58,870. 

Okay. The '84 tax year value was that, okay. 

1985 tax value. Do you want to confirm that or do 

you want to take my word for it? 
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The 1985 value was 77,255 per ADA. Okay? 

If you say that's the case. 

Do you want to confirm that for me? Do you want to 

look in the blue one and check? 

All right. Give me a page number, if you will. 

It's at the last page. I think it's 52. 

Okay. The 1985 market value divided by the 1984-'85 -

the prior year's ADA which is not even, I understand; 

the Refined ADA. I've been advised it's just sort of 

a gross ADA -- the figure shown here is 77,255. 

Okay. I computed that a minute ago and I got a 31 

percent increase. Now, let's project from 1986, 

1987, 1988, a 31 percent increase. Will you do that 

for me and tell me what the property value in the 

district is going to be at that time? 

MR. RICHARDS: Why don't we also project 

the increase in students which is also going up. 

First of all, there is no reason to believe that the 

31 percent increase in value was actually the result 

of real value increase as opposed to a reevaluation. 

If it were a reevaluation, you can't get that kind of 

thing out of reevaluation every year. 

Well, inherent in your discussion with Mr. Richards, 

you assumed that the property value in that district 

would not increase one penney when you said it was 
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going to take an additional 22 cents, isn't that 

right? 

What I tried to say was that if we look at it in 

terms of the '85 values and '85-'86 costs, that 

that's what we would have. 

1827 

All right. So inherent in that assumption is that 

they're going to have to raise 22 cents in 1988 

because their property value isn't going to increase 

in that time? 

Well, it would also increase an additional -- I mean, 

they may even lose property value. There's just 

simply no way of making an intelligent projection of 

their property values. 

Well, let's talk about your cycle of poverty for a 

second. Good schools mean increase in property 

value, right, which brings more development, right? 

This is the generality reflected in that property 

cycle, yes. 

You wouldn't say Mr. Sybert has got bad schools. You 

heard him testify. 

I would not consider his schools to be the kind of 

schools that would necessarily attract additional 

development. 

So you would dispute Mr. Sybert's testimony that he 

has got the finest schools in the State of Texas? 
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I think you understand as well as I do that when Mr. 

Sybert talks about his schools in those terms, that 

he is saying that that community has taken what it 

has and made the best of it and they're proud of it. 

At the same time, he has said the funds available to 

do the kinds of things they need to do are 

inadequate. 

Well, if good schools are one of the elements and an 

attractive physical plant are one of the elements, 

which is what you're saying·because we need a 

facilities component, Mr. Sybert's schools are going 

to be a heck of a lot newer than the ones in Ysleta, 

and the ones in El Paso; and the ones in San Elizario 

and the ones in all the rest of that district, aren't 

they --

I don't know. 

-- because they're all brand new? 

That doesn't mean that they're superior facilities. 

I've seen some brand new facilities that were built 

with the rock bottom dollars that are just new and 

that's all. 

So Mr. Sybert was puffing when he said that he has 

got the finest facilities in the State of Texas? 

I cannot testify to that. I have not seen his 

facilities. 
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Well, let's take him at his word and let's plug this 

into your cycle of wealth because he's got good 

schools, and he's got the finest facilities in the 

State of Texas, and let's project this growth at 31 

percent. Will you do that for me with your 

calculator? 

MR. KAUFFMAN: I would object to the 

further characterization of their increase in 

property value. Mr. Sybert did testify there was a 

reevaluation of all the property in his district 

between those two years, and therefore, because that 

is, I assume, the major explanation for that increase 

in property value, whether it is or not, this witness 

doesn't know the difference. It's unfair to project 

it. 

THE COURT: Well, you can bring that out on 

your examination of him. 

MR. KAUFFMAN: Yes, sir. 

THE COURT: He's got a right, I think, to 

ask him to do most any sort of calculation. You all 

have got a right, if you don't agree with it, to 

straighten it out when you get this witness back, if 

you think it needs straightening out. 

Now I'm ready. 

Okay. Let's do that. Let's run it one, two, three 
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years in the future at 31 percent annual increase. 

The first year, 101,204. 

Okay. 

The second year, 132,577. 

Okay. 

The next year, 173,676. 

Okay. Now, let's take this year's 95 cent tax rate 

and let's figure out the difference per ADA that it 

would yield at 1984 values --

Per year? 

-- versus 

You're not assuming that the value is going up per 

ADA by that much? 

That's what those figures are. 

In other words, the student population is going to 

decline as the actual values go up, I presume, which 

doesn't seem to fit the pattern that Mr. Sybert was 

indicating for their school district. 

Well, you know, when people move into a district, Mr. 

Foster, they move into houses, don't they? 

Well, according to Mr. Sybert, they don't all move 

into houses. Perhaps we need to do a district where 

they actually do move into houses. 

He didn't talk about the western part of the district 

where all the development is as an outgrowth of the 
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expansion of El Paso and that's where all the new 

schools are going? 

He mentioned things like that, yes. 

And that's where he's building his new schools, isn't 

he? 

Yes. 

There's going to be people living in -- and that's 

the affluent part of his district, isn't it? You 

heard that testimony. 

His testimony was not that all those folks are going 

to be in the affluent part of his district. 

Well, they're all buying $50,000.00-plus houses? 

That's what he said they're going to live in. 

No. He did not say they were all doing that. 

Well, humor me a minute and let's make this 

computation. Let's see what happens. Take that 95 

cent rate. 

Let the record show this is for humor. 

All right. What is it you want? 

Let's take that 95 cent rate, and let's multiply it 

by what he would have gotten at that rate at 58,000. 

95 cents. 

Yep. 

All right. 

Well, no, let's do that. Let's take facilities out 
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and let's do the 45 cent, which is what his M&O 

component is. 

Okay. You want me to start with the first one, 

right? 

Yeah, 58. All I want is the two extremes. 

That's $265.00. 

Okay. Let's do that times 173. 

Okay. $782.00. 

1832 

That's more than the $100.00 that would be required 

to pay that additional room, wouldn't it? 

If that actually occurs in Socorro, clearly they 

would have more than enough to pay the additional 

$100.00 cost. 

The point of this exercise, Mr. Foster, is that we 

can't make projections, can we? It's at least as 

reasonable to assume growth in that district in 

property values of some magnitude as it is to figure 

that it's not going to grow at all, there's not going 

to be any increase in property values in that 

district, isn't it? 

I didn't make any assumptions about projections. 

Okay. So your projections with respect to any of the 

six school districts that Mr. Richards had you make 

computations of about how much they're going to have 

to raise in the future in 1988 and '89 to pay for a 
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$100.00 per either student or student unit cost is 

based on something that's just not knowable right 

now, isn't it? 

The figures that I provided as my testimony are for 

1985-'86. The unaccounted for costs, those House 

Bill 72 costs which are not accounted for in the 

funding, were for.1985-'86 and for that --

Mr. Sybert didn't get $1,100.00 in new state money. 

I don't know what he got in new state money. That's 

not relevant to my testimony. 

Let's look at it. You say that House Bill 72 didn't 

provide any money to fund certain components, but an 

$1,100.00 increase in state funding is not relevant 

to your testimony? 

The components of the funding formulas did not make 

provisions for certain costs that were the result of 

mandates in House Bill 72. 

So we simply gave Mr. Sybert $1,100.00 for nothing. 

Mr. Sybert -- that school district got $1,100.00 or 

whatever the figure is -- I don't know that it's 

$1,100.00 -- for a variety of reasons. A lot of it 

was simply to equalize the system. A lot of it, as I 

understand from his testimony, was used to take care 

of things that hadn't been taken care of in a long 

time. 
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My testimony is that there are costs associated 

with House Bill 72 mandates that are not reflected in 

the funding formulas. That has nothing to do with 

how much money any school district got in new money 

under House Bill 72 in 1985-'86. It is a totally 

different question. 

For those amounts which are not taken into 

account in the accounting formulas, which I have 

roughly estimated to be in the neighborhood of 

$100.00 per student unit, if you take that figure and 

look at the value that the school district had to use 

for that year per student unit, you come up with 

exactly the tax rates that I quoted for you in my 

redirect. 

Well, what I'm curious about -- all you're saying 

then is there's not a specific subsection in one of 

the statutes that specifically allocates money for 

these particular items, right? Is that what you're 

saying? 

There are mandated changes in what a school district 

must do which are not reflected by comparable changes 

in the funding formulas. 

But the Legislature put an additional billion dollars 

into education, right? 

The Legislature put a billion dollars into education. 
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But not all of it is accounted by the funding 

formulas, right? Some of it was just money they 

threw into the whole Foundation School Program? 

1835 

No. You're confusing two entirely separate things. 

You have one set of figures that constitute the 

Foundation School Program costs, and those figures 

were changed by House Bill 72. And then House Bill 

72 mandated some programs and activities which were 

not reflected, changes that occurred from the first 

to the second year that were not reflected in changes 

in the funding components. 

Therefore, it is my contention those things are 

not accounted for.. They are costs over and above 

what is accounted for in the state's funding 

formulas; mandates that are unfunded, if you will. 

That's what I was talking about. 

That same period, we increased the basic allotment 

from 1,290 to 1,350, didn't the state? 

And reduced the enrichment equalization maxent from 

35 to 30 percent, which is just about a wash-out and 

the difference does not cover even but a tiny 

fraction of the dollar figure that I talked to you 

about. 

$60.00 doesn't cover but a tiny fraction of $100.00? 
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Well, whatever that difference is 

We know, don't we, now that we've been through it 

all, that that 1,350 -- that $60.00 multiplies times 

other factors, don't we? 

We're talking here about just the basic factors. 

We're not talking about the multiplying factors. 

Well, once you raise the floor --

If we want to multiply those factors, we'll multiply 

everything that way because those figures in the 

accountable cost study are prior to the application 

of the PDI and small and sparse, for example. So 

we'll multiply those figures that I use, and then 

we'll multiply whatever the differential is between 

the reduction in maxent combined with the increase in 

the basic allotment. 

So when the State of Texas flowed an additional 

$900.00 to Rosebud-Lott, it doesn't count because we 

didn't say it's for a 22-to-l ratio? 

It was for the things required to provide a basic 

education. That's what the basic allotment is for. 

In that was the 22-to-l ratio, wasn't it? It was all 

part of the same statute, wasn't it? 

The 22-to-l ratio was something that was superimposed 

on all of the studies done with respect to what the 

basic allotment should be. The basic allotment 
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and it's very clear from the testimony that we 

offered here earlier from before the SCOPE Committee 

that this was based on a -- and then the funding 

principles adopted by SCOPE were based on meeting the 

accreditation standards set forth in House Bill 242 a 

couple of years earlier. 

246. 

246. Excuse me. 

Those things did not have class size in there. 

They did not have the career ladder under funding. 

It simply isn't there. It's simply not there. The 

Accountable Cost Committee has formally recognized 

that. The state itself has formally recognized that 

those things are not accounted for in the existing 

basic allotment and other derivative funding --

The Accountable Cost Committee doesn't matter, does 

it, Mr. Foster? 

Are you proposing a whole new method of 

constitutional law that we have a committee decide 

something, and then once the committee decides 

something, if the Legislature doesn't adopt it 

verbatim, then the whole statute must be arbitrary 

and capricious and therefore unconstitutional? 

The state, through its appointed Accountable Cost 

Advisory Committee, which was staffed by the deputy 
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commissioner who is concerned with the research and 

policy development for the Agency, formally 

recognized in their report that the cost of the 

22-to-l class size, as well as some inflation, as 

well as some changes in minimum salary schedule costs 

as people moved along the salary schedule had not 

been incorporated.in House Bill 72. They said so, 

they made some estimates of the figures, and they 

incorporated those estimates in their 

recommendations. 

As far as I'm concerned, I agree they should 

there. I don't say that I agree with the numbers. 

suspect they are lower than what I might come up 

with, but those are the state's, figures. My 

testimony a little earlier was based on a 

generalization about those numbers. 

be 

I 

So if the Texas Legislature doesn't agree with an 

associate deputy commissioner of the Texas Education 

Agency on a study that they do that they specifically 

commissioned in House Bill 72 for further review and 

study, and they don't agree with them immediately, 

then the whole thing is unconstitutional? 

I can't tell you what the legislative response to 

this might be. I'm telling you that the official 

agency of the state which is charged by the 
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Legislature with making these determinations has come 

up with a set of numbers that fully justifies my 

saying that we can talk realistically about a $100.00 

difference in what is contained in the current cost 

formulas and the cost of mandated programs under 

House Bill 72. 

If the Legislature doesn't agree with them, the whole 

system is unconstitutional? 

The Legislature is under no obligation to agree with 

the Texas Education Agency. 

Thank you. 

MR. O'HANLON: Pass the witness. 

FURTHER RECROSS EXAMINATION 

14 BY MR. TURNER: 

15 Q. Mr. Foster, I want to direct your attention -- so we 

16 might be sure we have this clear in the record to 

17 the section of the law that refers to the Accountable 

18 Cost Advisory Committee. I'm showing you a copy of 

19 Section 16.201 of the Texas Education Code entitled 

20 "Report." Are you following me there? 

21 

22 

23 

24 

25 

A. 

Q. 

Yes. 

I'd like to read that section and the two following 

sections. It says, "As a part of its biennial report 

to the Legislature, the State Board of Education 

shall report what it determines to be the annual 
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average accountable costs to school districts in 

providing quality education programs, personnel and 

facilities that meet the accreditation standards as 

described by law and rule." 

Did I read that correctly? 

Yes, you did. I'm very familiar with that language. 

Then, looking at Section 16.202 entitled "Advisory 

Committee," it says in Section A, "The State Board of 

Education shall appoint an advisory committee to 

assist the Board in determining the annual average 

accountable costs. The committee must be composed of 

nine members, a majority of whom must be school 

principals or superintendents." 

Section B, "In making appointments to the 

committee, the Board shall give representation to 

different geographic areas and different sizes of 

schools and districts." 

c, "Members of the committee shall serve 

without compensation, but be entitled for 

reimbursement for actual and necessary expenses 

incurred in performing their duties. Reimbursement 

is from funds appropriated to the Central Education 

Agency and available for that purpose." 

Then the last section, 16.203, entitled 

"Legislative Consideration." "In adopting the amount 
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of the basic special and transportation allotments 

under this chapter, the Legislature shall consider 

the recommendations and report of the State Board of 

Education as to the annual average accountable cost 

of the program that meets accreditation standards." 

Did I read that correctly? 

Yes, you did indeed. 

Now, what that says to me, and you can correct me if 

I'm wrong, that the first step is that the State 

Board of Education is authorized by law here to 

appoint an advisory committee on accountable costs. 

That's correct. 

Is it not true that the second step is for the 

committee to do their work and make their 

recommendation back to the State Board of Education? 

That is correct. 

Then the third step, is it not, is to have the State 

Board of Education, as it says in the last section, 

report to the Legislature. It says that "The 

Legislature" -- and I'm quoting here -- "shall 

consider the recommendation." 

That's correct. 

So there's nothing binding on the state or the 

Legislature as a result of the work of the Advisory 

Committee on Accountable Costs? 
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There is nothing that the state Legislature 

MR. RICHARDS: I think that calls for a 

legal conclusion. We think it is binding on the 

state. We would argue that it is in its interest by 

the state. So if the witness wants to answer, it's 

fine. It's our view it's an admission by the state. 

MR. O'HANLON: Mr. Richards is taking the 

position that we don't need the Texas Legislature; 

that we can have a committee out there and that if 

the committee makes a recommendation and then the 

Legislature doesn't immediately adopt it, then we've 

got an unconstitutional system. This is a novel 

theory of constitutional law. 

THE COURT: Well, okay. Something you want 

me to rule on here? Do you want me to say yes or no? 

We're going to quit for the day. I'll see you 

all again at 9:00 o'clock. 

(Proceedings adjourned until 

(February 5, 1987. 




