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CAUSE NO. 362, 516 

EDGEWOOD INDEPENDENT SCHOOL > 
DISTRICT, ET AL > 

> 
> 

IN THE 250TH JUDICIAL 

vs. > DISTRICT COURT OF 
> 
> 
> 

WILLIAM KIRBY, ET AL > TRAVIS COUNTY, TEXAS 

STATEMENT OF FACTS 

BEFORE THE HONORABLE HARLEY CLARK, JUDGE PRESIDING 

APPEARANCES: 

MR. ALBERT H. KAUFFMAN and MS. NORMA V. CANTU, 
Attorneys at Law, 517 Petroleum Commerce Building, 
201 N. St. Mary's Street, San Antonio, Texas 78205. 

-and-

MR. PETER ROOS, Attorney at Law, 2111 
Missions Street, Room 401, San Francisco, California 
94110 

-and-

-and-

MR. CAMILO PEREZ-BUSTILLO and MR. ROGER RICE, 
META, Inc., Attorneys at Law, 7 Story Street, 
Cambridge, MA 02138 

MR. RICHARD F. FAJARDO, MALDEF, Attorney at Law 
634 South Spring Street, 11th Floor, Los Angeles, 
California 90014 

ATTORNEYS FOR THE PLAINTIFFS 



1 APPEARANCES CONT'D 

2 MR. RICHARD E. GRAY III, and MR. STEVE J. 
MARTIN, with the law firm of GRAY & BECKER, 

3 Attorneys at Law, 323 Congress, Suite 300, 
Austin, Texas 78701 

4 

5 

6 

-and-

MR. DAVID R. RICHARDS, with the law firm 
of RICHARDS & DURST, Attorneys at Law, 600 West 
7th Street, Austin, Texas 78701 

6279 

7 

8 

9 

ATTORNEYS FOR THE PLAINTIFF-INTERVENORS 

MR. KEVIN THOMAS O'HANLON, Assistant 
Attorney General, P. 0. Box 12548, Austin, Texas 
78711-2548 

10 

11 

12 

13 

14 

15 

16 

-and-

17 

18 

19 

20 

21 

22 

23 

-and-

-and-

MR. DAVID THOMPSON, Office of Legal Services, 
Texas Education Agency, General Counsel, 1701 N. 
Congress, Austin, Texas 78701 

ATTORNEYS FOR THE DEFENDANTS 

MR. JIM TURNER and MR. TIMOTHY L. HALL, 
with the law firm of HUGHES & LUCE, Attorneys 
at Law, 1500 United Bank Tower, Austin, Texas 
78701 

MR. ROBERT E. LUNA, MR. EARL LUNA, and 
MS. MARY MILFORD, with the Law Office of EARL 
LUNA, P.c., 2416 LTV Tower, Dallas, Texas 75201 

MR. JIM DEATHERAGE, Attorney at Law, 
24 1311 w. Irving Blvd., Irving, Texas 75061 

25 -and-
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1 APPEARANCES CONT'D 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. KENNETH C. DIPPEL, MR. JOHN BOYLE, 
MR. RAY HUTCHISON, and MR. ROBERT F. BROWN, with 
the law firm of HUTCHISON, PRICE, BOYLE & BROOKS, 
Attorneys at Law, 3900 First City Center, 

ATTORNEYS FOR THE DEFENDANT-INTERVENORS 

17 BE IT REMEMBERED that on this the 30th day of March, 

18 1987, the foregoing entitled and numbered cause carne on 

19 for trial before the said Honorable Court, Honorable 

20 Harley Clark, Judge Presiding, whereupon the following 

21 proceedings were had, to-wit: 

22 

23 

24 

25 



i. 

1 INDEX 

2 JANUARY 20, 1987 
VOLUME I 

3 Page 

4 Opening Statements: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By Mr. Earl Luna ----------------------------
By Mr. Turner -------------------------------
By Mr. O'Han1on ----------------------------
By Mr. Deatherage ---------------------------

PLAINTIFFS' and PLAINTIFF-INTERVENORS' EVIDENCE 

~ITNESSES: 

DR. RICHARD HOOKER 

Dlrect Examination by Mr. Gray -------------
Voir Dire Examination by Mr. E. Luna -------
Direct Examination (Resumed) by Mr. Gray ----

WITNESSES: 

DR. RICHARD HOOKER 

JANUARY 21, 1987 
VOLUME II 

Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Voir Dire Examination by Mr. Kautfman ------
Direct Examination (Resumed) by Mr. Gray ---
Examination by the Court -------------------
Direct Examination (Resumed) by Mr. Gray ---
Voir D1re Examination by Mr. O'Han1on ------
Direct Examination (Resumed) by Mr. Gray ---
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. 0'Han1on -----------

6 
9 

16 
30 

35 
73 
76 

105 
143 
144 
146 
160 
161 
165 
177 
182 
184 



1 

2 

3 

4 WITNESSES: 

I N D E X (Continued) 

JANUARY 22, 1987 
VOLUME III 

5 MS. ESTELA PADILLA 

6 

I 

9 

10 

11 

12 

13 

14 

15 

Direct Examination by Mr. Perez ------------
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Recross Examination by Mr. E. Luna ----------

JANUARY 26, 1987 
VOLUME IV 

16 W;I:TNESSES: 

17 DR. RICHARD HOOKER 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Resumed) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------

ii 

Page 

JO!:J 
344 
370 
J79 
399 

416 
546 



1 

2 

3 

I N D E X (CONTINUED) 

JANUARY 27, 1987 
VOLUME V 

4 ITNESSES: 

5 DR. RICHARD HOOKER 

6 

1 

8 

!0 

!1 

Cross Examination (Resumed) by Mr. Turner --
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Deatherage --------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------

!2 MR. BILL SYBERT 

13 Direct Examination by Mr. Kautfman ----------

14 

!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

iii 

614 
o5J 
678 
o83 
704 
714 

760 



1 

2 

3 

I N D E X (CONTINUED) 

JANUARY 28, 1987 
VOLUME VI 

4 WITNESSES: 

5 MR. BILL SYBERT 

7 

8 

10 

D1rect Examination (Resumed) by Mr. Kauffman -
Cross Examination by Mr. O'Han1on -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna ------------
Redirect Examination by Mr. Kauffman --------
Recross Examination by Mr. O'Han1on ---------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R. Luna -----------

11 MS. NELDA JONES 

12 

13 

14 

Direct Examination by Mr. Gray --------------
Cross Examination by Mr. O'Han1on ----~------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna -------------

15 MR. CRAIG FOSTER 

iv 

821 
~40 

879 
899 
913 
~34 
~42 
~5u 

955 
987 

1004 
1022 

16 

17 

D1rect Examination by Mr. Kauffman ----------- 1033 

18 

19 

20 

21 WITNESSES: 

22 MR. CRAIG FOSTER 

JANUARY 29, 1987 
VOLUME VII 

23 Direct Examination (Resumed) by Mr. Kauffman - 105~ 
Voir D1re Examination by Mr. R. Luna --------- 1209 

24 Direct Examination (Resumed) by Mr. Kauffman - 1210 

25 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 2, 1987 
VOLUME VIII 

4 ~ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

Direct Examination (Cont.) by Mr. Kautfman --
Examination by the Court --------------------
Cross Examination by Mr. Rlchards -----------
Voir Dire by Mr. O'Han1on -------------------
Cross Examination (Resumed) by Mr. Richards --
Reolrect Examination by Mr. Kautfman --------
Voir D1re Examination by Mr. O'Han1on -------
Cross Examination by Mr. Turner --------------

11 DR. RICHARD HOOKER 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Recross Examination (Resumed) by Mr. O'Han1on
Recross Examination by Mr. Turner -----------
Further Recross Examination by Mr. O'Hanlon 
Further Recross Examination by Mr. Kauffman --

v 

12:,2 
1273 
1282 
1299 
1313 
1366 
1376 
1379 

1411 
1428 
1456 
14~8 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 3, 1987 
VOLUME IX 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

12 

Cross Examination by Mr. 0'Han1on 
Recross Examination by Mr. Turner 

FEBRUARY 4, 1987 
VOLUME X 

13 WITNESSES: 

14 MR. CRAIG FOSTER 

15 

16 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

Cross Examination-by Mr. R. Luna ----------~-
Further Recross Examination by Mr. Turner ---
Cross Examination by Mr. Deatherage ---------
Recross Examination by Mr. O'Han1on ---------
Recross Examination by Mr. Rlchards ---------
Voir D1re Examination by Mr. O'Han1on -------
Recross Examination (Resumed) by Mr. Richards
Voir D1re Examination by Mr. O'Han1on -------
Voir Dire Examination by Mr. Turner ---------
Further Red1rect Examination by Mr. Kautfman -
Further Recross Examination by Mr. O'Han1on -
Further Recross Examination by Mr. Turner ----

vi 

1463 
1616 

1643 
1667 
1762 
177 I 
1783 
1789 
1791 
1804 
1807 
1815 
1822 
1839 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 5, 1987 
VOLUME XI 

4 ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

lU 

11 

!2 

13 

14 

15 

16 

17 

18 

I 

Further Recross Examination (Cont.) 
oy Mr. Turner ------------------------

Further Recross Examination by Mr. 0'Han1on -
Recross Examination by Mr. R. Luna ----------

BILLY DON WALKER 

D~rect Examination by Mr. Gray -------------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 9, 1987 
VOLUME XII 

/WITNESSES: 

IMR. BILLY DON 
l 
I 
I 
I 

i 
I 

I 

WALKER 

Cross Examination (Cont'd) by Mr. O'Hanlon 
Cross Examination by Mr. Turner -------------

AFTERNOON SESSION 

19 MR. BILLY DON WALKER 

20 

21 

22 

23 

Cross Examination (Res.) by Mr. Turner-----
Cross Examination by Mr. R. Luna -----------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Turner ----------
Examination by the Court --------------------

JERRY CHRISTIAN 

vii 

1846 
1911 
1914 

1918 
2041 

2060 
2119 

2142 
216J 
2169 
2178 
2181 

24 D1~ect Examination by Mr. Gray -------------- 2184 
Cross Examination by Mr. O'Hanlon ----------- 2237 

25 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 10, 1987 
VOLUME XIII 

4 WITNESSES: 

5 MR. JERRY CHRISTIAN 

6 

7 

8 

9 

10 

11 

Cross Examination (Cont'd) by Mr. 0'Han1on -- · 
Cross Examination by Turner ----------------
Cross Examination by Ms. Milford -----------
Recross-Examination by Mr. 0'Han1on --------
Examination by the Court -------------------
Further Recross Examination by Mr. 0'Han1on -
Recross Examination by Mr. Turner ----------
Recross Examination by Ms. M~1ford ---------
Redirect Examination by Mr. Gray ------------

12 MS. LIBBY LANCASTER 

viii 

2253 
2277 
23~2 

2361 
2372 
2384 
239! 
2408 
24!2 

13 D~rect Examination by Mr. Gray -------------- 2414 
Cross Examination by Mr. O'Hanlon ----------- 243~ 

14 
-

!5 MS. GLORIA ZAMORA 

16 

17 

lH 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. Roos -------------- 244! 



1 

2 

I N D E X (Continued) 

FEBRUARY 11, 1987 
VOLUME XIV 

4 ITNESSES: 

5 MS. GLORIA ZAMORA 

6 

I 

8 

lO 

11 

12 

13 

14 

15 

16 

17 

lB. 

19 

20 

21 

22 

23 

25 

I 
I 
jMR. 
I 
I 

I 
I 

! 
I 
IMR. 
I 

D1rect Examination (Cont'd) By Mr. Roos ----
Cross Examination by Mr. R1cnards ----------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Mr. Turner ------------
Cross Examination by Ms. Milford -----------
Examination by the Court --------------------

LEONARD VALVERDE 

Direct Examination by Mr. Roos -------------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Banlon --~-------
Redlrect Examination by Mr. Roos ------------

JOHN SAWYER, III 

D1rect Examination by Mr. Kautfman -------~-
Cross Examination by Mr. R1cnards ----------
Cross Examination by Mr. O'Banlon ----------
Cross Examination by Mr. Turner -------------

ix 

2480 
24B7 
24B7 
2506 
2519 
2521 

252/ 
2549 
2568 
2569 

2570 
263~ 

2636 
26/8 



l 

2 

I N D E X (Continued) 

FEBRUARY 12, 1986 
VOLUME XV 

4 WITNESSES: 

5 MR. JOHN SAWYER, III 

6 

7 

Cross Examination (Cont'O) by Mr. Turner ---
Cross Examination by Mr. R. Luna -----------
Recross Examination by Mr. O'Hanlon ---------

8 MRS. HILDA S. ORTIZ 

10 

Direct Examination by Ms. Cantu ------------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Ms. Ml1ford ------------

11 MR. HAROLD HAWKINS 

12 

13 

14 

15 

16 

17 

1H 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 13, 1987 
VOLUME XVI 

19 WITNESSES: 

20 MR. HAROLD HAWKINS 

X 

2699 
28UU 
2808 

2816 
2838 
2844 

2849 
2878 
2879 

21 Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 29SU 

22 

23 

24 

25 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Hanlon -- 3013 

7 Further Recross Examination by Mr. Turner ---- 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr.·Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examination (Resumed) by _ 
Mr. Turner -------------------------~--- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

xii 

4 ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

Further Recross Exam1nation by Mr. O'Hanlon -- 322b 
Further Recross Exam1nation by Mr. Turner ---- 32~6 
Further Recross Exam1nation by Mr. R. Luna --- 33~J 

Further Recross Examination by Mr. 0'Han1on -- 3356 
Cross Examination oy Mr. Gray ---------------- 3311 
Further Recross Examination by Mr. 0'Han1on -- 3375 
Further Recross Exam1nation by Mr. Turner ---- 33// 
Further Recross Exam1nation by Mr. R. Luna --- 3385 
Further Red1rect Exam1nation by Mr. Kautfman - 3386 

12 MR. ALLEN BOYD 

13 

14 

15 

16 

17 

18 

19 

Direct Examination Dy Mr. Kautfman ----------- 3388 
Cross Examination by Mr. 0'Han1on ------------ 34!8 
Cross Examination by Mr. Turner -------------- 3438 
Cross Examination by Ms. Miltord ~------------ 3441 
Redirect Exam1nation by Mr. Kautfman --------- 3444 

FEBRUARY 19, 1987 
VOLUME IX 

20 DR. JOSE CARDENAS 

21 

22 

23 

24 

Direct Examination by Mr. Kauffman ----------- 3449 
Cross Examination by Mr. 0'Han1on ------------ 3484 
Cross Examination by Mr. Turner -------------- 3487 
Cross Examination by Ms. Mi1tord ------------- 3491 
Examination by the Court --------------------- 3496 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1~ 

19 

20 

21 

22 

23 

24 

25 
i' 

I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment ----~---------- 3548 

WITNESSES: 

MR. LYNN MOAK 

FEBRUARY 23, 1987 
VOLUME XXI 

DEFENDANTS' EVIDENCE 

D1rect Examination by Mr. Thompson ----------- 3661 
Voir Dire Examination by Mr. Kautfman -------- 3683 
Direct Examination (Resumed) by Mr. Thompson - 3684 
Voir Dire Examination by Mr. Kauffman -------- 3692 
Direct Examination (Resumed) by Mr. Thompson - 3693 
Examination by the Court --------------------- 3699 
Direct Examination (Resumed) by Mr. Thompson - 37Ul 
Voir Dire Examination by Mr. Kautfman -------- 3741 
Direct Examination (Resumed) by Mr. Thompson - 3750 

WITNESSES: 

MR. LYNN MOAK 

FEBRUARY 24, 1987 
VOLUME XXII 

Direct Examination (Cont.) by Mr. Thompson--- 3854 
Examination by Mr. R1chards ------------------ 3B9U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 3B9S 
Voir Dire Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 3935 
Direct Examination (Resumed) by Mr. Thompson - 3937 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

xiv 

I N D E X (CONTINUED) 

FEBRUARY 25, 1987 
I VOLUME XXIII 

I 
~ITNESSES: 
rR· ROBBY V. COLLINS 

D1rect Examination by Mr. Thompson ----------- 3976 
Cross Examination by Mr. Turner -------------- 404~ 
Cross Examination by Mr. R. Luna ------------- 4083 
Cross Examination by Mr. Gray ---------------- 4091 
Redirect Examination by Mr. Tnompson --------- 411J 
Recross Exam1nation by Mr. Turner ------------ 4120 
Recross Examination by Mr. R. Luna ----------- 4129 
Examination by the Court --------------------- 413J 
Further Redirect Examination by Mr. Thompson - 4150 
Examination by the Court --------------------- 415~ 
Further Recross Examination by Mr. Turner ---- 4160 
Further Recross Examination by Mr. R. Luna --- 4172 
Examination by the Court --------------------- 4178 

FEBRUARY 26, 1987 
VOLUME XXIV 

16 ITNESSES: 

17 DR. DEBORAH VERSTEGEN 

1~ 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Han1on ----------- 4190 
Voir Dire Examination by Mr. Kauffman -------- 4194 
Direct Examination (Resumed) by Mr. O'Han1on - 4195 
Examination by the Court --------------------- 4271 
Direct Examination (Resumed) by Mr. O'Han1on - 4276 
Voir Dire Examination by Mr. Kauffman -------- 4280 
D1rect Examination (Resumed) by Mr. O'Han1on - 4281 
Cross Examination by Mr. Turner -------------- 4288 
Cross Examination by Mr. Gray ---------------- 4301 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 27, 1987 
VOLUME XXV 

XV 

4 WITNESSES: 

5 DR. DEBORAH VERSTEGEN 

6 Cross Examination by Mr. Perez-Bustl11o ------ 4380 
Cross Examination by Mr. Kauffman ------------ 442/ 

7 Redirect Examination by Mr. O'Han1on --------- 45~~ 

8 

~ 

10 

11 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson--~ 4604 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct ExaminatiOn (Resumed) by Mr. Thompson - 4672 
Voir Dire Examination by Mr. Kautfman -------- 4703 
Voir D1re Examination by Mr. Rlchards -------- 4704 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kauffman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir D1re Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Diiect Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ~ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

!2 

!3 

14 

15 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Rlchards -------- 4800 
Direct Examination (Resumed) by Mr. Thompson - 4803 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray ---------------- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

16 ~ITNESSES: 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray-------- 4986 
Discussion by attorneys ---------------------- 50!/ 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

23 

24 

25 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 5, 1987 
VOLUME XXIX 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray-------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Han1on ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examination by Mr. Gray ------------~--- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Han1on - 5311 
Examination by the Court --------------------- 5318 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 23, 1987 
VOLUME XXX 

xviii 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Han1on ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna --~------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 24, 1987 
VOLUME XXXI 

xix 

4 WITNESSES: 

5 MR. MARVIN DAMERON 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Han1on -----------
Cross Examination by Mr. Rlchards -----------
Cross Examination by Mr. Kautfman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. 0'Han1on ---------
Cross Examination by Mr. Turner -------------
Recross Examination by Mr. Rlchards ---------
Recross Examination by Mr. Kauffman ---------
Further Redirect Examination by Mr. E. Luna 
Further Recross Examination by Mr. O'Han1on -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

5544 
5563 
5578 
5593 
5610 
5616 
5620 
5624 
5629 
5637 
5637 
5638 
5638 
5639 

14 MR. DAN LONG 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. E. Luna ------------ 5640 
Cross Examination by Mr. Turner -------------- 5657 
Cross Examination by Mr. 0'Han1on ------------ 5675 
Cross Examination by Mr. Kauffman ------------ 5692 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 25, 1987 
VOLUME XXXII 

xx 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 Direct Examination by Mr. R. Luna ------------- 5724 
Voir Dire Examination by Mr. Gray ------------- 5782 

7 Direct Examination (Resumed) by Mr. R. Luna --- 5783 

8 MR. RUBEN ESQUIVEL 

9 

10 

11 

Direct Examination by Mr. E. Luna ------------- 5796 
Cross Examination by Mr. Kauffman ------------- 5810 
Cross Examination by Mr. Gray ----------------- 5820 
Redirect Examination by Mr. E. Luna ----------- 5823 

12 DR. DAN LONG 

13 Cross Examination (Resumed) by Mr. Kauffman --- 5829 

14 

15 

16 

17 

MARCH 26, 1987 
VOLUME XXXIII 

18 WITNESSES: 

19 DR. DAN LONG 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 5874 
Cross Examination by Mr. Richards ------------- 5907 
Redirect Examination by Mr. R. Luna ----------- 5936 
Recross Examination by Mr. Turner ------------- 5974 
Recross Examination by Mr. O'Han1on ----------- 6025 
Recross Examination by Mr. Richards ----------- 6029 
Recross Examination by Mr. Kauffman ----------- 6037 
Further Redirect Examination by Mr. R. Luna --- 6053 
Examination by the Court -------------------~-- 6061 



1 

2 

3 

I N D E X (Continued) 

MARCH 27, 1987 
VOLUME XXXIV 

xxi 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Cross Examination by Mr. Roos ----------------- 6086 
Cross Examination by Mr. Gray ----------------- 6128 
Redirect Examination by Mr. R. Luna ----------- 6167 
Cross Examination by Mr. O'Hanlon ------------- 6191 

BUDDY L. DAVIS 

Direct Examination by Mr. Turner -------------- 6198 
Cross Examination by Mr. Gray ----------------- 6229 
Cross Examination by Mr. Kauffman ------------- 6240 
Redirect Examination by Mr. Turner ------------ 6242 
Recross Examination by Mr. Gray --------------- 6245 
Cross Examination by Mr. O'Han1on ------------- 6246 
Further Redirect Examination by Mr. Turner ---- 6247 
Examination by the Court ---------------------- 6251 

17 DR. VICTORIA BERGIN 

18 Direct Examination by Mr. Thompson ------------ 6252 

19 

20 

21 

22 

23 

24 

25 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 30, 1987 
VOLUME XXXV 

xxii 

4 WITNESSES: 

5 DR. VICTORIA BERGIN 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination (Cont.) by Mr. Thompson ---- 6281 
Cross Examination by Mr. Turner --------------- 6366 
Cross Examination by Mr. R. Luna -------------- 6422 
Cross Examination by Mr. Kauffman ------------- 6428 

MARCH 31, 1987 
VOLUME XXXVI 

14 WITNESSES: 

15 DR. VICTORIA BERGIN 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 6493 
Cross Examination by Mr. Gray ----------------- 6498 
Redirect Examination by Mr. Thompson ---------- 6558 
Recross Examination by Mr. Turner ------------- 6570 
Recross Examination by Mr. Gray --------------- 6580 
Examination by the Court ---------------------- 6584 

DR. WILLIAM N. KIRBY 

Direct Examination by Mr. Thompson ------------ 6597 
Cross Examination by Mr. Richards ------------- 6672 



1 

2 

I N D E X (CONTINUED) 

APRIL 1, 1987 
VOLUME XXXVII 

xxiii 

5 R. WILLIAM N. KIRBY 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

Cross Examination (Res.) by Mr. R1chards ------ 671~ 
Cross Examination by Mr. Kauffman ------------- 6732 
Redirect Examination by Mr. Thompson ---------- 6783 
Cross Examination by Mr. Turner --------------- 6797 
Cross Examination by Mr. R. Luna -------------- 6818 
Recross Examination by Mr. Richards ----------- 6824 
Recross Examination by Mr. Kautfman ----------- 6829 
Recross Examination by Mr. Turner ------------- 6832 
Examination by the Court ---------------------- 6833 



1 

2 

3 

I N D E X (CONTINUED) 

APRIL 6, 1987 
VOLUME XXXVIII 

xxiv 

4 WITNESSES: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i 
i 

I 
I 

ARTHUR E. WISE 

Direct Examination by Mr. Bustillo ------------ 6852 
Cross Examination by Mr. Hall ----------------- 6939 

APRIL 7, 1981 
VOLUME XXXIX 

jWITNESSES: 
I 
!DR. ARTHUR E. WISE 
! 

Cross Examination (Cont.) by Mr. Hall --------
Cross Examination by Mr. O'Hanlon ------------
Cross Examination by Mr. R. Luna -------------
Examination by the Court ----------------------

7063 
7134 
720!::> 
7221 



1 

2 

3 

I N D 8 X (CONTINU8D) 

APRIL 8, 1987 
VOLUME XL 

XXV 

4 ~ITNESSES: 

5 DR. JAMES WARD 

6 

7 

8 

9 

10 

Direct Examination by Mr. R. Luna ------------- 723b 
Cross Examination by Mr. Turner --------------- 7277 
Cross Examination by Mr. O'Hanlon ------------- 7284 
Cross Examination by Mr. Kautfman ------------- 728~ 
Cross Examination by Mr. Gray ----------------- 7314 
Redirect Examination by Mr. R. Luna ----------- 734U 
Recross Examination by Mr. O'Han1on ----------- 7343 
Examination by the Court ---------------------- 7345 

11 MR. ALBERT CORTEZ 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. Kauffman ------------ 7359 
Voir D1re Examination by Mr. O'Han1on --------- 7373 
Voir D1re Examination by Mr. Turner ----------- 7377 
Direct Examination (Res.) by Mr. Kauffman ----- 7379 
Cross Examination by Mr. O'Hanlon ------------- 7397 
Cross Examination by Mr. Turner --------------- 7421 
Cross Examination by Mr. R. Luna -------------- 7442 
Further Cross Examination by Mr. O'Han1on ----- 7451 
Examination by the Court ---------------------- 7455 

ALL PARTIES REST AND CLOSE ---------- 7488 

APRIL 9, 1987 
VOLUME XLI 

DiSCUSSlOn ------------------------------------ 7493 



1 

2 

3 

4 

5 

6 

7 

8 

I N D E X (CONTINUED) 

APRIL 21, 1987 
VOLUME XLII 

xxvi 

Findings of Fact Argument --------------------- 7529 

APRIL 23, 1987 
VOLUME XLIII 

9 FINAL ARGUMENT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By Mr. 
By Mr. 
By Mr. 
By Mr. 
By Mr. 
By Mr. 
By Mr. 

Kauffman ------------------------------- 7610 
Richards ------------------------------- 7625 
Gray ----------------------------------- 7633 
Turner --------------------------------- 7643 
R. Luna -------------------------------- 7669 
Boyle ---------------------------------- 7685 
O'Hanlon ------------------------------- 7696 

APRIL 29, 1987 
VOLUME XLIV 

Decision announced by Judge Harley Clark ~----- 7717 

MAY 22, 1987 
VOLUME XLV 

Discussion by Counsel ------------------------ 7755 



1 

2 

3 

4 WITNESSES: 

I N D E X (CONTINUED) 

JUNE 1, 1987 
VOLUME XLVI 

5 MR. ALBERT H. KAUFFMAN 

xxvii 

6 Direct Examination by Mr. Larson -------------- 7908 
Cross Examination by Mr. O'Han1on ------------- 7921 

7 Redirect Examination by Mr. Larson ------------ 7951 

8 

9 MR. RICHARD E. GRAY, III 

10 Statement by Mr. Gray ------------------------- 7952 
Cross Examination by Mr. O'Han1on ------------- 7957 

11 

12 

13 MR. DAVID R. RICHARDS 

14 Statement by Mr. Richards --------------------- 7970 
Cross Examination by Mr. Kauffman ------------- 7972 

15 Cross Examination by Mr. O'Han1on ------------- 7974 

16 Statement by Mr. Kauffman -------------------------- 7978 

17 

18 Discussion ----------------------------------------- 7980 

19 

20 Reporter's Certificate ----------------------------- 7994 

21 

22 

23 

24 

25 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

6 281 

MARCH 30, 1987 

MR. KAUFFMAN: Your Honor, before we start, 

I would like to introduce one of my co-counsels to 

the Court. His name is Richard P. Fajardo and 

is from Los Angeles. He works with MALDEF and 

seems very interested in the area of school finance. 

I asked him to join us. 

THE COURT: All right, sir. Before me 

start -- just a minute, please. 

(Off-the-record discussion.> 

THE COURT: All right, sir. 

MR. THOMPSON: Thank you, Your Honor. 

13 DR. VICTORIA BERGIN 

14 was recalled as a witness, and after having been reminded 

15 that she was still under oath, testified as follows, to-wit: 

16 DIRECT EXAMINATION (CONTINUED} 

17 BY MR. THOMPSON: 

18 

19 
~ 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

Dr. Bergin, on Friday afternoon before we broke, I 

believe you had just identified four factors, or four 

general concerns that you had to keep in mind as you 

began the development process of Chapter 75 -- the 

statewide uniform curriculum. Do you recall that 

discussion? 

Yes. 

And if I took my notes correctly, I believe those 
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four factors were the diversity of the state, the 

diversity of the students within the state, a need tol 

be realistic with regard to the length of the school 

day, and the need to be forward thinking. Is that 

the way you described those four concerns? 

Yes. 

Okay. With those general concerns in mind, how was 

Chapter 75 developed? Did a few of your friends sit 

down with you over a weekend in Austin, or was there 

input from people around the state? Tell us a little 

bit about the development process for this particular 

document. 

We began the development of the -- the planning of 

the implementation of it in October of 1981, when I 

was hired. And we proceeded on two phases. On the 

one hand, we felt that something had to be gotten 

down in writing, for people to react to. Because if 

we just started out and got a group of people 

together and said, "Okay. What's the first thing 

that should be taught in math," we would never get 

anywhere. 

so, on the one hand, members of my staff, who 

represented all of the curriculum areas -- the math 

specialist, the reading specialist, the social 

studies specialist, the science specialist, et 
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cetera, in those 12 content areas that had been 

identified in House Bill 246, began researching the 

major textbooks and the major research findings, the 

major movements in curriculum in those particular 

areas and began working with specialists from the 

curriculum specialists in those areas from the 

universities, from the school districts, and began 

the first phase of trying to get down, what we call, 

the scope and sequence of essential elements -- what 

are the critical areas that represent the foundation 

in science, for example, and at what point would you 

want to break those -- how would you want to break 

those between elementary, middle school and 

particular courses at the secondary level. That was 

one part, getting something down in writing to have 

people react to. 

The other part of the planning that took place 

was more the planning of the logistics of how we were 

going to get in place representation from the small 

districts, from the large districts, from the rich, 

the poor, et cetera, the geographic representation. 

And then, how we were going to balance -- make it 

manageable, so within a period of a year, we would be 

able to get some kind of representation where 

everyone could be heard. 
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And what we planned in that area, is that No. 

1, we divided the state into four regions. The 

state, right now, is serviced by 20 education service 

centers. And that represents a support service for 

instruction and for everything in the education 

across the state. We divided the state up into four 

sections, with each section representing five service 

areas. So those were the geographic divisions that 

we had. 

Then we took the 12 content areas, and we 

divided those up into groups of four, so that it 

would be a manageable group of -- manageable piece of 

content to work with. And we set in place a system 

of what we called cluster meetings; where across the 

state, from January of 1982 through the end of the 

year, we would have a total of 12 meetings around the 

state representing -- where each of the content areas 

-- the cluster of the curriculum would be represented 

four different times, in four different regions of 

the state. And where we would bring people together 

to react to that first set of written documents that 

we have prepared. 

Now, our next question was, who are the people 

that we're going to bring together? There--

L~t me make sure I understand what you've said so 
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far. So you divided the state into four geographic· 

areas? 

That's right. 

You divided the content areas into groups of four? 

Four each, right. 

And then everybody in the state would be discussing 

one set of four content areas at the same time -

That's correct. 

In all of the different regions? 

That's correct. 

And then you repeat it with the next set of four and 

repeat it, again, with the next four? 

That's correct. 

Okay. 

For example, Cluster A was English language arts, 

math, other languages, and fine arts. And everything 

that was represented in those areas, English language 

arts, for example, included reading. Mathematics 

included computer studies. All of that was what we 

called Cluster A. 

In January, we had a series of meetings -- four 

meetings around the state, where just those four 

content areas were discussed in four different areas 

of the state. 

Okay. 
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Now, the next question is, who are the people who are 

going to do the discussing? And there what we did 

is, we sent letters to every school district in the 

state, to our education service centers, to the 

departments in the universities that represented 

those particular cluster areas -- those particular 

subject areas, and to professional organizations that 

had, as their main theme, the support where the 

promotion of one of those particular content areas. 

For example, the Texas Association of Math Educators, 

the Texas Association of Reading Specialists, the 

Science Specialists, et cetera. And we sent letters 

to everyone, asking them to give us the names of 

specialists in those particular areas. Either 

curriculum specialists or educators that they knew, 

like classroom teachers, or principals, or 

supervisors that dealt with those areas in the field. 

And all of these nominations we asked to be people 

who really worked in the field, not people who had 

left and gone into other kinds of jobs, but were, at 

the present time, working in the field. And we 

received thousands of nominations. And a lot of 

those nominations were the same person. Certain 

peoples' names kept coming up to the top. 

And out of those names, we looked at, again, 
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representation of large schools, small schools, rich, 

poor, ethnic representation, sex representation, and 

tried to keep a balance between those that were 

classroom teachers, because we wanted to have them 

overrepresented, and those that were supervisor 

types. And by the time we finished the process of 

elimination, and then, by the time we contacted to 

see if people would be available at the particular 

date, we had come up with a list of -- anywhere from 

30 to 40 people would represent each particular 

cluster area. 

And by that, you mean each content area? 

No, each -- each total cluster. 

Okay. 

In other words, when Cluster A met, representing 

English language arts, math, fine arts and other 

languages, there were approximately 40 people who 

met, four different times, for a total of 120, 160 

people in that particular -- in that particular 

cluster. 

And then that was repeated for Cluster B. They 

represented another four groups of content areas. 

And then, Cluster c, that represented another group. 

And beginning in January, we had the statewide 

meetings for Cluster A. Then sometime in the spring, 
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we had the statewide meetings for Cluster B. And 

then in August, we finished up Cluster c. 

And the way we would work, is we'd set in place 

what we called a two-day meeting. Actually, it 

stretched out to three days. And in the afternoon, 

everybody would arrive. They would receive an 

orientation. They would receive for their own 

content area -- math people, reading people, et 

cetera -- the first paper draft of what had been 

developed by staff and ad hoc committees. And it was 

enormous. It just had lots and lots and lots of 

stuff in it. And their job was to meet as a group, 

subdivide into content area groups, and look at their 

own content area. And look at it in terms of 

elementary education. And start looking at the 

essential elements. And looking at things that they 

could take out, things they could put in, and arguing 

that among themselves. And here, you have classroom 

teachers in small districts, large districts, all 

going through this process. 

The next morning, they were supposed to do the 

same thing, but now to break up into secondary 

courses. In other words, to decide, are some of 

these courses obsolete; do we need new courses; are 

there some that just don't meet the needs of the 
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students for the future; maybe we need to consolidate 

them? So the following morning, they would work on 

secondary courses. 

Now, at this point, they're all still on their 

own subject areas. And so, they're arguing among 

themselves, and in a way, they're preaching to the 

choir. 

On the afternoon of the second day, we divided 

and put all of the elementary people together. And 

now, we're crossing subject areas. And we're putting 

all of the secondary people together. And now, four 

content areas are represented. This is where they 

began to argue -- and to realize, that there's only 

the 360 minutes in a day. And that math cannot half 

22,000 essential elements. And that music cannot 

half 37,000 essential elements. That there's going 

to have to be some give and take there. And the same 

thing with the secondary areas. 

And on the morning of the third day, everyone 

came together. And this is when they really had to 

get into the negotiations of realizing that there 

is a reality to how much you can expect teachers to 

teach, and students to be exposed to, and that there 

are also some major questions that need to be 

addressed. 
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The major questions that were addressed that 

last morning had to do with, should graduation 

requirements be increased? Should there be a 

differentiated diploma? Should sex education be 

taught, and if so, where? What about the role of 

computers and technology, et cetera? So the major 

questions of that kind were voted on that morning. 

So, through this process, people worked in 

small groups in their own content area. Then, they 

worked in four content areas, and began looking at 

the reality of what the school day and the school 

year looked like, as well as their own content area. 

And at the end of January, for example, we had 

Cluster A, representing English, math, foreign 

languages and fine arts, with somewhat of an 

agreement on what constituted their particular 

content areas, and also, their vote on the major 

questions. 

At that point, each one of those four areas had 

a chairman -- chair person, who was a superintendent. 

The four superintendents, then, came back to Austin. 

They represented their cluster groups. Their job had 

been to keep wandering in and out of the rooms, and 

to listen to the discussion, and listen to the votes 

that might have been very, very close, and to 
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represent their particular area. And then, to look 

at the composite of everything that had come back 

from the four cluster meetings, and come up with one, 

single recommendation for Cluster B for Cluster A. 

The same process was repeated in the spring for 

Cluster B, and in the summer for Cluster c. And by 

the time all 12 meetings had taken place, we then 

called all 12 chairman in to Austin, and had them 

work with us for several days to bring everything 

together and come up with one, single representation 

for the state. 

Okay. How long did that entire process take? 

Well, it began -- the planning for it began in, 

approximately, October of 1981. The actual cluster 

meetings began in January of '82, and lasted until -

I believe the last one was in August of '82. Those 

were the actual meetings. And then we kept adding, 

revising and trying to bring everything together into 

one, single consolidated format. That took us 

several more months. But in March -- around March of 

the following year, so that would have been 1983, we 

were ready to move forward with a single 

recommendation down in black and white. 

Okay. Did you have public hearings at that point? 

Did you allow for comments from people other than the 
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people that were represented in the clusters? 

In March of '83, we finally had a draft document 

where we were able to bring the recommendations 

together. And at that point, then, we were -- we 

sent that out throughout the state for public 

hearings, to each of the 20 service centers, also, 

for public -- and the public hearings, now, were open 

to the public, and to all school districts for their 

comment. And in between that time, we had sent it 

out to -- various drafts of it to the State Board of 

Education. They would continuously look at it. The 

State Board of Education had two committees, a 

professional committee, and what they called a lay 

committee, made up of other board members, who also 

took it back to their constituents. And throughout, 

the professional groups that represented any one of 

the content areas, held their own hearings with it 

for their particular content area. So, we had 

thousands of people who looked at it. And tens of 

thousands of comments returned to us. 

Do you know Dr. Dan Long, superintendent at 

Carrollton-Farmers Branch? 

Yes, I do. 

If he had described the curriculum development 

process as one of the more comprehensive development 
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efforts that's ever been done in education, that he's 

aware of, would you agree with that system? 

I would. 

So, after you had all of the hearings, and you had 

this opportunity for thousands of people to react to 

the document, at that point, then what happened? Was 

it moved forward to the state board or 

Then it was moved forward to the State Board of 

Education. And they worked with it at committee 

meetings. They took it back to their own area, 

again. They did a lot of questioning about some of 

the fine tuning. 

One of the -- I'm going to call it a rule, but 

one of the things that we kept saying, constantly, 

because the easy tendency, when you're writing 

curriculum, is that everybody has their favorite 

thing that they want to put into it. And they 

remember a favorite subject, or a favorite book they 

read when they were in school, so they want to make 

sure that's down there in the curriculum for 

everybody. So the tendency was to keep wanting to 

add to it. And we -- we, meaning the staff, kept 

saying over and over again, nwe will listen to 

everything, but if you want to add something, then 

you need to look at the whole scope of that 
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curriculum, and say what you're going to take out. 

Because if you keep adding to it, then you end up, 

again, with something that's going to go beyond the 

360 minute school day.n So we kept we kept saying 

that to everyone, and it pretty much took. 

Eventually, when we would lay out the whole scope for 

anyone who wanted to give input, and we would show it 

all on one or two sheets of paper, they would see 

that realistically, it's not possible for teachers to 

teach everything that everybody wants to be taught. 

so if I want to add this particular thing, or if I 

want to add a course, if I want to require that there 

be an additional health course, or an additional math 

course, then either we're going to end up with 37 

units required for graduation, or we have to take 

something else out. 

so, with that constant give and take, it was 

presented to the board. And it was passed by the 

board, I believe, in March of 1984. 

Dr. Bergin, is it fair to say that the uniform 

curriculum represents the collective judgments and 

best efforts of hundreds of educators from around 

Texas? 

Yes. 

And those educators came from big cities? 
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Yes. 

West Texas, East Texas? 

Yes. 
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Okay. And they all came together to develop a plan 

of what we ought to teach in the schools of this 

state? 

Yes. 

That sounds like a monumental effort. Was this a 

one-time process? Once this document was developed, 

did you bind it and say, "Boy, I'm glad that's over, 

and I'm glad I never have to do that again," or is it 

an ongoing process? 

Well, we were glad that it was over for awhile. But 

none of us would be so presumptious to think that we 

would have created a perfect document the first 

go-round. And besides that, it's in the nature of 

curriculum that if it is going to be 

forward-thinking, and if it is going to take into 

account the changes that occur with students and in 

society, it has to change. It has to be something 

that's subjected to constant review and scrutiny. 
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So we did set in place a time line. The board 

approved a time line, that in the '84-'85 school 

year, the time line for the curriculum would be -

must be implemented. And that is to say, that the 

courses, the increase from 18 to 21 units, that those 

courses would be put on the schedule. And at the 

elementary level, the new time lines of, for example, 

math, was increased to 60 minutes a day. And all of 

the content areas had particular minimal time 

allocations. That those had to be put in place in 

'84-'85, but that the essential elements did not have 

to be taught until the '85-'86 school year. 

so, with that time line in mind, we set in 

place a process, where after the first year of 

implementation of the essential elements, we would go 

through a simulation of the same process, the cluster 

meetings, in the spring of '86, which we did. we 

brought in the same people, as many of them as were 

still around, and we also -- some of them were no 

longer around, so we brought in additional people. 

And we looked at what the strengths were, what the 

weaknesses were, where there's some places where we 

had just -- really had not -- had overlooked 

something very important. And we recorded everything 

and brought forward the report of that to the board. 
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There were no major errors or requests for changes. 

We did agree that there were some things that we 

could look at and see if time just took care of that. 

And then this year, which is the second year of 

implementation, we've done the same thing. And we 

have completed the cluster meetings around the state. 

And about 800 educators will be coming back to 

Austin, in April, to take a second look at the 

process. 

We anticipate doing that every year until 1990, 

when we will look at many major revisions. And if 

necessary, go back to the legislature for whatever 

whatever might be necessary. 

Have you found the receptiveness to be generally good 

among the educators in the state? 

Yes, yes. It's probably the most positive thing that 

I have ever been involved with. 

So is it fair to say that curriculum, by its very 

nature, is a dynamic process? 

Yes. 

Prior to House Bill 246, had the legislature tried to 

define in statute what curriculum elements might be 

with regard to individual courses? 

Yes. No, not with regard to individual courses. 

Okay. 
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What was in statute, was the courses that had to be 

offered. And what was in statute, was that certain 

elements had to be offered --

Okay. 

Economics, with an emphasis on the free enterprise 

system, kindness to animals, citizenship, good health 

practices. And then, just the requirements that 

reading, math, science, social studies, et cetera, 

must be offered. But never any statement about how 

much 

Okay. 

Or when. 

Okay. Let's talk about the relationship with the 

curriculum to other aspects of public education. 

Is there a relationship between the uniform 

curriculum and all of the student testing programs 

that exist in Texas, the tests for first-graders, 

third-graders, fifth-graders, seventh-graders, 

ninth-graders, the graduation exams, are those 

related, in any way, to the curriculum? 

Yes, very, very definitely, and with a very specific 

intent. 

Prior to House Bill 72, which established the 

TEAMS testing program, the legislature had already 

established the TABS -- Texas Assessment of Basic 
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Skills. But the TABS put in place testing for 

particular objectives. And the testing was put in 

place in grades three, five and nine. But there was 

never any guarantee, ,because there never was any 

requirement that those particular objectives at third 

grade were actually being taught in first and second 

grade, leading into third grade. It was a hope that 

they were, and there were minimal objectives. But 

there was never that absolute guarantee, because the 

test was put in place before there was any state 

mandated curriculum. 

Once House Bill 246 established essential 

elements for particular grade levels, then the 

testing requirements that came as a result of House 

Bill 72, in grades one, three, five, seven, nine and 

eleven, were geared to capture the preceding 

essential elements. So that the intent is that if 

we, in fact, do have a state mandated curriculum, and 

districts are required to teach certain things, then 

essential elements in first grade, essential elements 

in second grade, will be taught. And they will 

provide the foundation for the essential elements of 

the third grade, which th£n are taught -- are tested 

by TEAMS. So, all the way through, the intent is to 

have them sequenced. 
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Okay. Is there a relationship between the curriculum 

reflected in this document, and the textbook process 

in Texas? 

Yes. Texas is a-- it's a very strong state adoption 

textbook adoption state. 

Prior to --

Let's talk about that, for a minute. Does Texas 

have, perhaps, more influence on the national 

textbook market than any other state? 

Yes, it's a toss-up between Texas and California. 

Okay. 

Because when you're talking about state adoption, 

you're talking about big money. And you're talking 

about textbook publishers cannot afford to just adopt 

textbooks for Texas. They adopt -- they print the 

textbooks, they develop them. And then the content 

of those, or those textbooks are sold in other parts 

of the country. 

So if I understand that, many times, publishers 

develop books to meet Texas specifications? 

That's correct. 

And then the book that is sold in say, New Hampshire, 
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So, what we do in Texas, not only influences 

education here, but influences what is available to 

students in other states? 

Very definitely. 

Okay. What's the relationship between the curriculum 

and the textbooks? 

In order for a publisher to have direction about what 

kind of book will be appropriate and marketable in 

Texas, in reading, or math, or any one of the content 

areas, they have to have a set of guidelines and 

standards. And those guidelines and standards, we 

call the textbook proclamation. Our staff, the 

curriculum staff at the agency, develops the 

proclamation for the particular content area. And 

included in the proclamation are things such as, what 

kind of bindings, and what kind of paper, et cetera, 

so the book will last, and what kind of pictures and 

some general standards. 

But the content, then, is very specific. And 

the content specifies that you wanted to begin here, 

and you wanted to end here, and the scope of that 

particular subject area. And you wanted to include 

techniques for the teacher to use, to meet all of the 
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needs of the students. You wanted to show a balance 

of -- possibly, lower level skills and higher level 

skills. In other words, you want the students not 

only to learn how to compute, but you also want them 

to learn how to solve word problems. 

It has always been the curriculum staff's 

responsibility to develop that proclamation for the 

textbook publishers. 

Once we had the standard curriculum in place, 

House Bill 246, then the core of that content was the 

essential elements of our curriculum. so, every 

textbook, now, that is developed for the students in 

Texas, from here on in, will have, as its core, the 

mandate that it must include coverage of the 

appropriate essential elements. And it must take 

those essential elements and provide, not only 

experiences for introducing that essential element, 

but for reenforcing it, and teaching it in a remedial 

way, if the student doesn't catch it the first time, 

and assistance for the teacher, are different ways of 

addressing our essential elements. So, the core of 

every proclamation, since 1984, has been the 

essential elements. 

So, in the same way that the curriculum is the 

foundation for the testing program, it's also the 
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Let's talk about teacher training programs. What's 

going on in the colleges and universities, and in the 

public schools, who train the staff that will serve 

as teachers in Texas. Is there a relationship 

between the curriculum and the teacher training 

programs? 

Yes, it's a-- very definitely. And it's a very 

dramatic relationship that did not exist before the 

essential elements. 

In the first place, university people in 

content area, especially the university, were 

involved in the development of the essential 

elements. so, given that, there was input from the 

universities about what is necessary for students to 

learn in this particular area. And then, it is 

necessary for our teachers to be able to teach those 

areas. So, all universities now are including in 

their teacher training programs, the essential 

elements that their teachers would be required to 

teach. 

This is especially dramatic at the elementary 

level, where one of the major problems that we had in 

education was that, for example, in the math/science 
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areas, it was very possible for teachers to be 

certified, and never having had a course on how to 

teach math -- or elementary math, or science. And of 

course, our scores, and students' interest in those 

subjects, really reflected that. One of the things 

that has happened is that we've had many, many 

conversations with the universities, that the 

elementary teachers now have to be prepared to teach 

those particular, essential elements at the 

elementary level. 

In addition to that, at the local level in 

in-service programs, local districts have a great 

deal of responsibility and flexibility on what kind 

of in-service they prepare for, and what kind of 

in-service they either require, or offer, to the 

teachers. Often the in-service programs were 

prepared as a sort of a smorgasbord, with teachers 

being able to choose what they wanted. Well, if you 

weren't very interested in math, and hadn't taken a 

math course, or a science course, you might not 

always want to take a math in-service, the 

requirements of the essential elements. And looking 

at the related test scores, really pinpointed that if 

we have a problem in math, maybe we need to get at 

looking at what our teachers need, and requiring that 
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they have training to teach those essential elements. 

So at the local level, it has also had a major 

impact. 

So, in the same way that it's the foundation for 

testing and textbooks, is the curriculum also the 

foundation for all teacher training efforts? 

It is, yes. 

Okay. Is there a relationship between the curriculum 

and the accreditation program process? We'll talk 

about accreditation in more detail later, but at this 

point, is there a relationship between those two 

entities? 

Yes. The accreditation process is the process at the 

-- that the state uses to look at quality control, to 

look at standards of schools, and to look at program 

improvement. And previously, the teams that went to 

the schools, did not have a set of standards to 

review when they went to the districts and when they 

went to the campuses. 

Frequently, we would look at curriculum guides, 

for example, and see beautiful, beautiful curriculum 

guides that were either purchased, or had been 

developed by the district. And they were color coded 

and had beautiful tabs, and were thick and had lots 

of materials in them. But what we never had was a 
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way of determining, is this actually being taught? 

This looks very nice, but is it actually being 

taught? 

Since the passage of House Bill 246, the 

curriculum process has evolved to looking at the 

plans, the district's plans, for implementing the 

curriculum. And verification, based on classroom 

observations, talking to the teachers and talking to 

the school administrators, that that curriculum is 

actually being taught, and what the results of that 

teaching are. 

So, when we look at the curriculum document, what we 

have are the best efforts of a collection of 

educators in Texas. And this curriculum underlies 

the testing program, the textbook adoption process, 

teacher training and accreditation? 

Yes. 

Are there any other major components like those, that 

are related to the curriculum, or built upon the 

curriculum? 

The only additional component and its nebulous to 

really pinpoint, but that is the area of 

communication with a community, and with all of the 

related parties in a school district. For the first 

time, that I know of, superintendents, principals, 
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coaches, Chambers of Commerce, parents, television 

media, churches are talking about the essential 

elements. And are talking about instruction in the 

schools. And that wasn't always the case. 

Dr. Bergin, have we reaped all of the benefits we're 

going to reap from the uniform curriculum? Is it 

fully in place now or are we just starting to see 

some of the results? Where do we stand in a 

continuum, in terms of realizing what we are 

accomplishing with this curriculum? 

The students who entered kindergarten in '84-'85 are 

now in their -- in the second grade. They are the 

ones that are on the verge of getting the full 

benefit of training in the essential elements. The 

third grade's a very critical grade. It's in the 

grade that you begin using the foundation in the 

basic skills to get other information, and to learn 

about other things. So we're just at the point right 

now, the threshold, of seeing what a state mandated 

curriculum means in terms of the students. We're at 

the threshold of seeing what it means in terms of 

accountability. The students who are who took the 

exit test in the eleventh grade, really had two 

years of instruction in the essential elements. So, 

the curriculum is not fully in place, not in a 
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longitudinal way. And we're at a point right now of 

beginning to see the benefits of what this curriculum 

can do for students, and also at the point, at the 

local level, of school districts realizing this -

this really is -- this is it. This is the 

curriculum. It's not going to go away. We need to 

be sure that our teachers are trained to teach it. 

Dr. Bergin, I promised Mr. Kauffman, that we would 

not read every essential element in this document 

into the record. But I would like to look at one or 

two specific courses, just to make sure that we all 

understand what the essential elements are, and how 

they are coordinated through grade levels. 

copy? 

MR. THOMPSON: May I approach the witness? 

THE COURT: Yes, sir. 

MR. THOMPSON: Your Honor, do you have a 

THE COURT: I'm not sure I do. 

BY MR. THOMPSON: 

Q. Dr. Bergin, I'm showing you what is marked as 

Defendants' Exhibit 23. 

A. Yes. 

Q. And is that the document we're talking about? 

A. Yes. 

Q. And do you have a copy of that same document? 
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MR. THOMPSON: Your Honor, you can use this 

one. 

THE COURT: All right, sir. 

Dr. Bergin, just by way of example, if we could look 

at an elementary course to start with, what would be 

a good elementary course to look at to show what the 

essential elements are and how this curriculum 

changes from past practice? 

I'd like to call your attention to math. 

Okay. And what page is that? 

And math starts on Page 25. 

All of the curriculum areas went through very, 

very dramatic change. The average layperson doesn't 

really understand the because they don't 

understand the nature of what the -- why and how you 

were taught certain things when you went to school. 

When you see something like this, the new curriculum, 

it's very difficult to see what went before it and 

the drama of the change. 

Math, across the United States, has been a 

very, very neglected area. It's been an area that 

has not been well taught at the elementary level. 

And there's a lot of speculations about why that is. 
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And one of those reasons, we believe, is the fact 

that, traditionally, elementary teachers did not have 

to have a good foundation in mathematics, or in the 

science area. So, in many ways, then, the priority 

of what would be taught in the classroom is usually 

not something that you're not very comfortable in, 

you'll teach something else. 

was that phenomena unique to Texas, or --

It's across the United States, across the United 

States. 

Okay. 

In developing the mathematics curriculum, the math 

staff took a very important stand with the National 

Teachers of Mathematics, with our own state 

organization, to put in place a curriculum that would 

deal not only with computation-- because that's what 

we saw happening so much in the mathematics areas, 

that students would compute, compute, compute, and 

they would be doing basic skills, basic skills, basic 

skills. What they didn't learn was how to do 

something with those numbers, and how to solve word 

problems using mathematical computations. And so, 

when you saw a weak -- a student pass through a weak 

foundation at the elementary level, the pool of 

students that would be present to go into grade level 
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high school math -- grade level high school math is 

Algebra I, that's grade level-- would be very much I 

depleted. If they didn't get into Algebra I at ninth\ 

grade, they wouldn't be able to complete the sequence 

of Algebra I, Algebra II, geometry, which is the 

necessary pre the minimum pre-college requirement 

if you are later on going to go into any 

science-related or math-related field. So, if you 

didn't catch up and you didn't get the students ready 

at the elementary level, the pool of students was 

depleted. And in fact, this is what was happening 

throughout the nation. 

Okay. Looking at Page 25, if I read this correctly, 

we're actually looking at math for kindergarten? 

This is kindergarten, yes. 

What are the essential elements for kindergarten? 

If you look at the numbers, one, two, three, four, 

five, six, seven, those are the essential elements. 

I call your attention to numbers one and two, which 

are your traditional computational numbers, 

numerational essential elements. This is what most 

people think of as mathematics. Knowing about 

numbers, and knowing how to do computations with 

those numbers, addition, subtraction, 

multiplications, what have you. 
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If you look at the essential elements from 

three down, now you begin looking at higher level 

math skills. And they're really higher level 

thinking skills. 

You're looking at number three, solving word 

problems. And just -- at the very kindergarten 

level, beginning with the students to think in terms 

of how do you solve a problem using what you know 

about numbers. 

If you look at number four, you start talking 

about measurement concepts. And at the kindergarten 

level again, begin thinking, getting the students to 

think of measurement is something that is part and 

partial of their lives. 

~f you look at the very last essential element, 

the one on probability and statistics, we had a great 

deal of discussion with this particular essential 

element with the non-math people who participated in 

this. Because they said, nThis is ridiculous. 

You're teaching kindergarten students probability and 

statistics. You can't do it.n But the math teachers 

were able to persuade that you could begin students 

thinking about the reasonableness of an answer by 

doing some thinking about the numbers in their heads. 

And one of the things that we found in 
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analyzing the TABS and the TEAMS test results, is 

that often, when you have a multiple choice item, and 

the item is written in terms of-- it's a word 

problem, and then you get four choices. Anyone who 

studies test taking skills, knows that people tell 

you, "Well, now look at those four choices, and if 

you're not sure of the answer, look at what might not 

be the answer. And kind of go through a process of 

elimination." And yet, in our own TABS and TEAMS 

results, the answer might be 15, and yet as many 

students might circle 1,500, as 1.5. So, clearly, 

there was no mental process going on, where they 

would look at that word problem and say, "Wait a 

minute, 1,500 just can't be the answer." So, that has 

to do with a higher level skill that's involved in 

estimation and predicting. And so the staff felt 

that we need to begin students thinking about this at 

a very early level. 

And is that focus on higher level skills showing up 

in textbooks and in teacher training programs? 

In everything. 

Okay. 

In everything. And through all of these essential 

elements, the balance between your lower level skills 

and higher level skills is now a balance that we feel 
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we can live with and is in the best interest of the 

students. We do not feel that that balance existed 

before. We feel that the emphasis in 70 percent of 

our instruction was on minimal competence. 

Dr. Bergin, how much time each day do we spend in 

Texas teaching math in the elementary grade? 

60 minutes. 

60 minutes. Do you participate in any national 

studies or organizations relating to math and 

sciences? 

Yes, I was on the President's Commission on Math, 

Science and Technology at the time that this was 

being formulated. And I am currently an advisor on 

the Advisory Committee to the National Science 

Foundation. 

Okay. Comparing our 60 minutes per day at the 

elementary level to other states that you're familiar 

with, is that an unusual requirement? 

It is. It's a very, very positive dramatic change. 

Without a time requirement, we speculated that 

students were learning -- that on an average basis, 

elementary students might have been getting 15 

minutes of instruction in mathematics a day, in many, 

many, many areas. If they were getting more than 

that, often it was dittos. Pages and just pages and 
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pages of fill in the computation. There was not an 

attention to the way math perceives. And that is, 

that you try to teach students the -- the concrete 

figures with the blocks and with the Cuisenaire rods, 1 

and with geometric shapes. And try to teach them the I 

concepts, completely, before you ever introduce the 

abstract of the written column, the plus sign, and 

have them fill in the blank. This curriculum is 

designed to address -- to take up the 60 minutes a 

day. To address higher level skills as much as lower 

level skills. And to begin and to force the teaching 

of the new math concepts, using manipulatives, before 

you ever get into paper. 

That has been taken into consideration in our 

math textbook proclamation, which is one of the first 

major proclamations that we had after House Bill 246. 

So all of the elementary math textbooks, now, are 

very heavily weighed in favor of higher level skills. 

And have lots of instruction for the teachers on how 

to begin with the concrete and then move to the 

abstract. 

This change is a change that, at the National 

Science Foundation, they looked at in terms of the 

recommendations that they made for the state -- for 

the nation. And frankly, they didn't believe that 
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anybody would bite off on -- that the world ~as ready 

to move into 60 minutes of math, because they just 

did not think that the math teachers would be 

prepared for that, or that there was enough interest, 

the math literacy was such, that a state would see 

that as such a high priority. 

Were they impressed by what Texas had done? 

Very, very impressed. Much of what we have, we've 

put in here, has been included in their work. That 

is, it was after the fact. What we did, they took 

and included in their work. 

As we move from grade level to grade level, just -- I 

want to make sure that I understand this and that we 

all understand this, if we look at these seven 

essential elements for kindergarten math, as we move 

through the other grade levels, as we look at grade 

one, and two, and three, et cetera, do the essential 

elements change? 

The essential -- they do not. The essential elements 

stay the same. And what changes are called the 

descriptors, the A, B and C, that increase in the 

level of sophistication and complexity as they move 

up the grades. so, for example, you might see, if we 

just looked at number seven, for example, at the 

kindergarten level, and then turn to Page 32, and 
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look at number seven, which is the sixth grade 

essential elements, and you can see that from looking 

at probability and statistics just in terms of 

classification and ordering for a kindergartener, it 

has moved now to collecting data and use that data to 

construct graphs, find averages, apply probability, 

and take statistics to solve problems. So the level 

of complexity of that essential element has changed 

from kindergarten through grade six. 

But it is consistent and sequenced throughout the 

grade levels? 

It is. 

Okay. 

And in fact, if you moved further in this document to 

the junior high, you would see the same essential 

elements follow all the way through to grade eight. 

At the end of grade eight, that's when we see the 

developmental sequence of math is completed. And 

now, -the student is ready to go into the algebra, the 

quadratic equations, the more sophisticated concepts 

of algebra, and geometry, trigonometry, elementary 

analysis, et cetera. 

Dr. Bergin, let's look at a secondary subject just 

for purposes of illustration. What would be a good 

secondary subject to look at to make sure that we all 
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understand the essential element concept? 

I would like to pick out English language arts, 

because now, we're really talking about the two basic 

skills, language arts and mathematics. 

Okay. 

And that starts on Page 97. One of the groups that 

consistently stayed with us through the whole process 

of developing the essential elements was the college 

group. And we had just a very informal group that 

representatives from the University of Texas, from 

A&M, from the University of Houston, from Rice, and 

they just carne on an informal basis. Sometimes, when 

they would be coming up to meet with the Commission 

on Standards, they would stop over at our office to 

see what was going on and how we were doing. 

One of the concerns that they kept stressing 

over and over again, is that they had grade -- they 

had students that -- twelfth-grade graduates who 

would go to the university, bright students, and 

these were students that were, possibly, even cream 

of the crop students. And they would get to the 

university and they couldn't write. You know, 

obviously, they could write, but they could not write 

a good composition on a given fact. They couldn't do 

a good analysis or a good research paper. They 
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didn't have the very, very necessary writing skills. 

And they said the reason that we think this is 

happening, is because at the secondary schools, y'all 

don't teach writing enough. 

Well, we looked at the curriculum and we 

talked. And of course, there was no standard 

curriculum for -- we looked at what teachers were 

teaching. And what we felt was that there were two 

imbalances. On the one hand, some English teachers 

loved literature. And they loved Shakespeare, and 

they loved Chaucer, and loved whoever it is they 

happened to love. Once they got in that classroom, 

they taught Chaucer all the time, because they wanted 

all of the students to be exposed to that. If the 

students hated Chaucer, that's too bad. 

Another group were the traditionalists, who 

loved the grammar and the subject verbal agreement, 

and didn't like dangling participles and split 

infinitives. And we go in there and look at that, 

and do the drills on grammar, grammar, grammar. And 

in between there, there is a broad array of what 

English language arts consists of, which includes, 

certainly, literature and the appreciation of 

literature. But it also includes those skills of 

being able to communicate, verbally, and in an 
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articulate way, about whatever it is that you want to 

communicate about. How to communicate, using the 

written form, to communicate your desires on paper 

and pencil. And using the process of reading, not 

just to fill in the blanks about questions and 

answers about the little paragraph that you read, but 

to analyze what you read, and how to criticize it. 

And how to listen and read about -- read propaganda 

and be able to distinguish what is propaganda and 

what is fact. So all of that is within the realm of 

English language arts. And we felt that what was 

being taught, really did not reflect that. 

so, what you see, starting on Page 97, is 

again, the-- it's a reflection of the tail end of 

what was started at the elementary level. And here, 

you see the essential elements, there are four of 

them, that must be taught. Now, remember here, all 

of this curriculum must be taught. So the teacher 

who likes Chaucer just cannot go to number three and 

deal with just literature concepts and skills. That 

teacher still has to do number one, which is the 

writing concepts and skills --

Let me just interrupt and ask a question. 

any purpose to the way these are ordered? 

Is there 

By putting 

the writing skills first, are you placing an emphasis 
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on that? What does that indicate? 

It indicates the reflection of the emphasis that the 

people who were writing this placed on it. But in 

reality, these are not the-- they're not weighed for 

the teachers. And we do not instruct the teachers 

that this is weighed. 

Okay. 

But clearly, the staff that was working on this, and 

everything that came back to us from the university, 

said we've got to begin concentrating on the writing 

aspect of this. Our testing program, also, has 

supported this influence of writing. But you can see 

in number one, we do talk about writing. And very 

specifically, tell teachers that you've got to teach 

the students how to write for a purpose. And we 

delineate the different purposes. Here, all of these 

must be covered. We go ahead and talk about the 

language concepts, the grammar. We do leave room for 

the literature and the literature of the classical 

literature, and the many different styles of 

literature. 

And then the fourth essential element, goes 

back to reading concepts. And you'll notice, that 

the beginning, here, of let's say, A, Band C, do 

talk about traditional reading skills and how to use, 
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find the meaning of words, using the context of the 

sentence, or the paragraph, and expanding your 

vocabulary, and using the dictionaries. But when you 

go beyond that, you're talking about higher level 

reading skills. And the message, here, to high 

school teachers, is that you're not just going to be 

talking about reading a small paragraph and then 

filling in answer pop questions on that paragraph, 

by filling in the blanks. This requires the teachers 

to help the students think through these assignments. 

Okay. I believe you stated, last Friday, that one of 

the design elements in the curriculum is relating to 

the time of the school day. Is that the mandated 

curriculum takes up -- what was it -- 60 percent, 

roughly, of the school day, leaving 40 percent to the 

local district and local teacher? 

That's correct. 

Is that correct? 

That's correct, yes. 

So, as we look at these four essential elements for 

English language arts, these really just set a basis, 

is that correct? 

That's correct. 

And there still should be room in the school day for 

the teacher who loves Chaucer --
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That's correct. 

-- to try to impart some of that love of Chaucer? 

That's correct, yes. 

So, we are not attempting to mandate away the 

flexibility of individual teachers to impart the love 

of learning, or whatever, to the students in their 

class? 

That's correct. 

Okay. 

That's correct. And in addition, we're also saying 

that-- we're placing some accountability on the part 

of the teacher, who does love Chaucer, to say, 

"That's wonderful that you love Chaucer, and that you 

are going to impart that to your students, but as 

you're doing the Chaucer, there is no reason that you 

cannot use that as a basis of any of these essential 

elements." 

Okay. 

THE COURT: Why don't we stop there for 

morning break. We'll get started up again at five 

21 'til. 

22 (Morning Recess) 

23 DIRECT EXAMINATION (RESUMED) 

24 BY MR. THOMPSON: 

25 Q. or·. Bergin, we have looked at a math curriculum, and 
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we've looked at a language arts curriculum. To 

complete the illustration, let's look at a science 

curriculum. What would be a good science curriculum 

to look at to illustrate the essential elements? 

Look at the biology course. Biology I, which is a 

ninth-grade course. It~s on Page 156. 

Okay. Please explain to us what the essential 

elements are for biology, and as we've done for the 

other courses, where the emphasis is under the 

uniform curriculum, how that may change, or may have 

changed from what may or may not have been taught in 

times past? 

The science area is another area that went through a 

great deal of change as the essential elements were 

written down. And there was an argument, or a debate 

going on, between the people in the science area, who 

felt that there are certain facts that have to be 

taught. And that you need to know facts about cell 

division, and facts about DNA, and facts about 

photosynthesis and that there were certain grades 

that those facts needed to be introduced. There was 

another group that felt that facts in science, 

particularly at the elementary level, and even at the 

high school level, don't mean that much. That the 

critical thing is setting in place the scientific 
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process, inductive, deductive reasoning. And 

teaching children how to use the scientific inquiry 

method to get facts. And also to have curiosity 

about the scientific world around us. This was very 

much in keeping with the work that the commission was 

doing, and that is, that as a general rule, Americans 

are scientifically illiterate. And they don't know 

about the common things about them, that -- how 

important science is to just the everyday life. And 

one way of teaching that is not to teach a whole lot 

of facts, because that turns kids off. They don't 

want to have anything to do with science. And they 

think of it as a very, very difficult kind of a 

course. 

So the essential elements, or the flow of the 

science curriculum, from grades kindergarten through 

grades twelve, was based on nine essential elements. 

And basically, the science people did the same thing 

that has been done by the math people. If you look 

at the essential elements, you see, for biology, for 

example-- and that's just one course that you could 

take -- there are ten essential elements. The tenth 

one is on Page 157. But if you go back through the 

science curriculum, beginning at the kindergarten 

level, you would find the same nine -- the first nine 
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essential elements, beginning with manipulative 

laboratory skills, going through the use of skills in 

acquiring data through the senses, how to find 

information. How to classify that information is the 

second essential element. 

The fourth essential element, experience in 

oral and written communication, ties into our math 

essential elements, ties into our reading essential 

elements, and that is that constant emphasis, over 

and over again, how to use reading and math to bring 

that information together, and to use it to solve 

problems. And so, all of the content areas really 

reinforce that as a higher level skill. So, you see, 

the fourth essential element reinforces that same 

inquiry process, but applies it to biological 

information. 

The use of measurement, in number five, the use 

of skills in drawing logical interferences and 

predicting outcomes, you can see how that ties into 

that sixth essential element in the math curriculum 

that we talked about before. 

And seven and eight, go into -- seven, eight, 

and nine, go into the actual scientific inquiry 

processes of how to look at things, how to observe 

them, how to look at changes in them, and what to 
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look for -- how to sharpen your skills in that area. 

Those nine essential elements are at the 

kindergarten level. They're introduced. They're not/ 

all introduced at one time. In fact, I'm looking at 

the kindergarten sequence right now, and I can see 

that only the first four are introduced in 

kindergarten. Then the first five in first grade; 

the first six in second and third grade. And by the 

time the student moves into the fifth grade, the 

student has been exposed to all nine essential 

elements that that student brings with him through 

the sixth, seventh and eighth grade curriculum until 

the student is ready to take biology in the ninth 

grade. 

Now, during the time of the discussion with the 

science people, there was another big argument going 

on that I understand -- I'm not a scientist, but I 

know that this argument does go on, and that is, what 

is the difference between pure science and applied 

science? And there are those that say, •well, pure 

science is everything. And we have to teach our 

children the pure science.• And there are others that 

say, "No, applied science is the thing. How do you 

use that, and whether you use it to develop 

hairsprays, or whether you use it to know how to use 
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the proper cleaning product, or how to handle your 

own the nutrition with you and your family. 

That's the application of science." And we shouldn't 

just gear students towards the pure science, somehow 

we need to bring application into it. 

So at the high school level, a tenth essential 

element was added, which was the application of 

science in daily life. To make sure that, regardless 

of whether or not the students were taking Biology I 

as the first in a series of science courses that 

might lead them into a science career, or whether 

they were just going to take their two units of 

science that are required, biology and chemistry and 

that's it, never again touch a science course again, 

they would still have with them the enrichment that 

came from the elementary essential elements in the 

scientific inquiry process. And also the 

understanding of how -- the application of science. 

That they would have a practical use and knowledge of 

how science works in your daily life. 

Has the State of Texas adopted science textbooks 

since the implementation of this uniform curriculum? 

Yes, they have. 

And these essential elements are now reflected in 

those textbooks? 
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Yes, they are. 

And then the teacher training program for science 

teachers? 

That's correct. 

Dr. Bergin, are you generally aware of the curriculum 

that is required in other states? 

Somewhat. 

Are you aware of any state that has a curriculum that 

is required, that is as comprehensive as what Texas 

requires? 

I am not aware of any of -- I'm not aware of any that 

is required, and is this detailed. 

So, when we look at this curriculum, which was 

developed by Texas educators, are we looking at a 

pretty comprehensive statement about what Texas 

educators believe is the basic education that all 

students need to be provided? 

Yes. 

Okay. Dr. Bergin, you mentioned, earlier, something 

regarding the increase in graduation requirements. 

Yes. 

What were the old graduation requirements and what 

are the new graduation requirements? 

Before House Bill 246, students could graduate with 

18 units. In fact, this is the last year that 
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students will be able to graduate with 18 credits. 

The units --

And is that because of a transition to the new 

requirements? 

That's correct. 

Okay. 

That's correct. 

Two units in -- well, as a result of House Bill 

246, and of the public input that went into this, you 

will recall that I said that on the last day, on the 

last morning of the cluster meetings, there were 

several key questions that were asked and they were 

put to a vote. And one of those questions was, 

should we increase graduation requirements? And in 

every one of the sessions, the vote always went in 

favor of increasing the graduation requirements. 

There wasn't full agreement on whether they should be 

increased from 18 to 20, or from 18 to 22. And there 

wasn't an agreement on what should constitute that 

increase. But that they should be increased, was a 

universal recommendation. 

The next question was, where do we need an 

increase? so what ultimately came out of House Bill 

246, after a whole lot of negotiations and debate and 

everything like that, was that the math requirements 
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were changed from two years to three years~ science, 

from one year to two years~ English, from three years 

to four years. Additionally, there was -- there were 

changes in what was required at the junior high 

level. A course in computer literacy was required. 

And this was in keeping with computer literacy was 

not one of the 12 content areas specified by 246, but 

in keeping with every one feeling that this had to be 

a forward thinking curriculum for the 21st Century, 

everyone that participated in the conference felt 

that if we don't mention computer and technology, 

we're shortchanging the students. So we did put in a 

requirement for computer literacy for everyone at the 
6 

junior high level. And then put in a requirement 

that in the -- at the high school level, in what is 

known as the advanced academic transcript, there 

would be a requirement for a computer science course. 

So those are the increases. 

If we look on Page 321 of this document, are these 

the graduation requirements that are now in place? 

Yes. 

Okay. 

Yes, they are. 

And they reflect the increases that you were just 

speaking of? 
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That's correct. 

And again, this increase in graduation requirements 

came from practitioners in the field? 

Yes. 

Okay. Let's go back to those four general 

principles, or concerns, that you had in mind as you 

began the development process. Does this curriculum 

recognize the diversity of Texas as a state? 

Yes, it does. 

Does it recognize the diversity of students within 

the state? 

Yes, it does. 

Is it realistic with regard to time requirements? 

Yes. 

And is it forward thinking? 

Yes. 

If a student comes through the Texas schools and is 

exposed to this curriculum, will that student have an 

opportunity to acquire a sound, basic education that 

will make him or her a productive citizen? 

The student will have an opportunity to require that 

education, yes. 

Are there alternative delivery methods available in 

the school districts in the State of Texas to provide 

not just the basic curriculum, but enrichment courses 
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At any local level, there is the opportunity for a 

student to take additional courses through a 

university or a junior college. And we do permit 

concurrent enrollment. And the only responsibility 

there, of the local school district, is to make sure, 

for themselves, that the content of that particular 

course, if it's an English course or a science 

course, whatever, includes the essential elements. 

Just so I understand, you said concurrent enrollment. 

Does that mean someone can be in high school and 

simultaneously be taking courses for high school 

credit 

That's correct. 

-- at a junior college or college? 

That's correct. 

Okay. Are there other alternative delivery methods 

available to districts? 

Yes, the use of technology to provide instruction in 

these courses is something that has -- that we always 

encouraged, and has increased since the 

implementation of House Bill 246. We have, for 
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example, there are many computer courses that are 

available to local school districts that can provide 

course instruction in particular areas. 

We have also, and are using, the interactive 

telecommunications. We have one system set up in the 

Region 4, in the San Antonio area, the Tie In 

Network, which is interactive TV. And we offer about 

24 courses through that, with about I think about 

1,000 students participate in that. We've got 

another interactive telecommunications network in 

Region 4, that provides about 16 courses, and that's 

in the Houston area. 

Let me make sure I understand. When you say it's 

interactive, what does that mean? 

That means that the program comes through to the 

students on television. But they have the capability 

of a radio hookup -- or a telephone hookup, where 

they can call into the instructor and say, nr don't 

understand what you said about this particular 

concept,n and the voice will come through on the 

television. Other students around the state that are 

linked to that same network, will hear that question. 

Then they will hear the teacher answer the question 

and clarify whatever it is, and then go on with the 

instruction. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

So it's not just a canned program-

That's correct. 

-- that students can take. 

It's live. 

Okay. 
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It is live. And we have a program in the Wichita 

Falls section, also through the service center, which 

offers instruction in foreign language. And we've 

got a total of about 38 courses that are being 

offered through this medium. 

So, if you were a student, let's say in a very small 

rural district, and there were not enough students in 

that district that wanted to take French, to allow 

the district to create a French course at the local 

level. 

Uh-huh. 

Could some of these mechanisms that you've just 

described, make that kind of course available to that 

student? 

Yes. 

And it would be interactive between the student and 

the teacher? 

Yes. And we have done a preliminary evaluation of 

the students that are enrolled in those courses, and 

the outcome. And we really find that there is no 
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significant difference in achievement. The students 

that are in the classroom, the control group, are 

achieving at the same level as the students that are 

using the interactive television. 

so, at least to the extent that it's been measured so 

far, the students who are receiving that instruction 

through these alternative methods are not being 

seriously deprived vis-a-vis students that have a 

live teacher standing in front of them? 

That's correct. 

MR. THOMPSON: May I approach the witness? 

THE COURT: Yes, sir. 

(Defendants' Exhibit No. 66 marked.) 

Dr. Bergin, I'm handing you what has been marked as 

Defendants' Exhibit 66. Can you identify that 

document? 

Yes, this is the status of curriculum in public 

schools, which is the publication which we prepared 

to submit to the legislature this session. 

Okay. And was this prepared under your direct 

supervision? 

Yes, yes, it was. 

And does it summarize some of the development of the 

curriculum that we've been discussing --

Yes, it does. 



1 

2 

3 

4 

5 

6 

7 

8 

Q. 

A. 

6337 

in your testimony? 

(Witness nodded head to the affirmative.) 

MR. THOMPSON: Your Honor, we offer 

Defendants' Exhibit 66. 

MR. KAUFFMAN: No objection. 

MR. GRAY: No objection, Your Honor. 

THE COURT: Okay. It will be admitted. 

MR. THOMPSON: Thank you. 

9 (Defendants' Exhibit No. 66 admitted.) 

10 BY MR. THOMPSON: 

11 Q. Dr. Bergin, are you aware of any school district in 

12 the State of Texas that cannot offer the curriculum 
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that is, the basic required curriculum contained 

in Chapter 75? 

I am not aware of any that cannot. 

There may be some that do not? 

That's correct. 

But you're not aware of any that cannot? 

That's correct. 

And does that get to how they use their resources? 

Yes. 

Okay. Dr. Bergin, I would like to discuss with you a 

little bit about the accreditation process. We've 

touched on it a couple of times, and I believe you 

described it as a quality controlled mechanism, is 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

that correct? 

Yes. 
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And is the purpose of the accreditation process to 

ensure compliance with standards and also to assist 

with improvement of programs? 

The main purpose of it is to improve the quality of 

instruction -- the quality of the schools. 

And am I correct, that from 1983 up until December of 

'85, you were responsible for the accreditation 

program in the State of Texas? 

That's correct. 

And I believe you've already testified that the 

accreditation program is related to, and in fact, 

linked with the uniform curriculum, is that correct? 

Yes. 

Are you just an administrator who is in the line of 

authority regarding the accreditation program, or 

have you had direct involvement in accreditation 

activities? 

I have had involvement in the activities, in the 

planning, and in the actual visits. 

Okay. First of all, before you carne to the agency, 

while you were still employed in the public schools 

of this state, looking at it from the district's 

perspective, were you ever involved in an 
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accreditation visit at that time? 

Yes. TEA came and visited the Houston school 

district when I was there. I was assistant 

superintendent for basic curriculum. And we spent a 

good year preparing for that visit. 

And were you directly involved in that 

Yes, I was. 

preparation? 

was that a process that you took seriously? 

Yes, very seriously. There -- no matter how good you 

think your program may be, it's always quite 

disconcerting to have somebody come and look at it, 

from an outsider's point of view, and know that we 

wonder what they're going to ask and what they're 

going to look at. And yes, we took it very 

seriously. 

Did you regard the accreditation process as a genuine 

substantive on quality control measure? 

Yes, and no. 

Okay. 

Yes, in that TEA sent many people to the district. 

And they visited many schools and spent a great deal 

of time with us. And certainly looked at all areas 

of instruction, finance, facilities, personnel 

records, et cetera. And their exit conference, we 
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always have an exit conference at the end of each 

accreditation visit, was very, very comprehensive. 

I'm a different person now than I was then, so 

I'm not sure of what I'm saying is a mixture of other 

things that I've learned. But I do recall the 

feeling that, obviously, our -- we wanted to show the 

accreditation teams, those things that we were very, 

very proud of. 

And we had done a lot of work in technology and 

put in a lot of computer programs. we had some very 

excellent intervention, or remedial programs. And so 

we wanted to show TEA all of that. And we did. We 

made a very great effort to make sure that everything 

was laid out for them. 

I also had the feeling that we were doing a lot 

of paper preparation for TEA. And that there was a 

lot of other meat in the programs that could really 

not be visited, or looked at, via paper. And that 

possibly there was an element, there, that the TEA 

staff missed in terms of the quality of some programs 

-- or the lack of quality in some programs. 

Since you have been responsible for the accreditation 

process from 1983 on up to the present, did you put 

into place some reforms in the accreditation program 

to address, and to make the accreditation process 
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even more quality oriented? 

Yes. You know, it wasn't because I single-handedly 

did it. But it was because of the movement of House 

Bill 246 and the direction that House Bill 72 took to 

integrate the curriculum with the testing and the 

accountability program that the -- a shift occurred 

from the time that we first began accreditation, the 

present system in 1977 until 1985. And it moved in 

the direction of instructional quality. And our 

forms changed, where the teams were not looking at 

much at -- as much at paper things -- at documents 

that the districts might prepare. But yes, look at 

those documents, but verify, for example, curriculum 

documents. Verify that they were actually being used 

in the classroom, and how they were being used. And 

taking a look at some of the things that I discussed 

about the curriculum. What happens, in your 

classroom, when the student isn't able to address 

those essential elements? And that student is two 

years behind. What do you do with that student? 

Well, one thing, is to listen to the administration. 

Say, •oh, we have this program, and that program, and 

the other program.• 

The other thing is to actually go into the 

classroom and begin following the students. And that 
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takes time. And it takes on-hands kind of contact. 

And so, the shift in accreditation did move from the 

kinds of -- looking at paper, and asking questions 

about paper, to actually going in, and doing more 

detective work, if you will, on following actual 

students. 

So, is the current focus of accreditation on quality 

and performance aspects of a district? 

Yes, it is. 

I assume that the agency still checks, for example, 

to make sure that a district has properly expended 

money 

Yes. 

-- and accounted for funds? 

(Witness nodded head to the affirmative.) 

And that it has employed properly certified or 

qualified staff? 

Yes. 

And that it's providing its teachers and students 

with benefits in accordance with state law? 

Yes. 

So, the agency didn't stop doing those things, but 

there is a focus on quality aspects? 

Correct. 

And does that focus come within the general 
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description of a performance based accreditation 

system? 

Yes, it does. 
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And that system and that shift flowed not only from 

House Bill 246, but from House Bill 72? 

That's correct. 

During the time you were at the agency, responsible 

for accreditation, did you actually participate in 

the accreditation visits in districts in the State of 

Texas? 

Yes, I did. 

What are some of the districts that you participated 

in, in the accreditation visit? Just give us a 

flavor. 

I went to El Paso, I went to San Antonio, I went to 

Terlingua, to Presidio, to Venus. 

Okay. So you've been in some large urban districts, 

and some small rural districts? 

Yes. 

All of those districts, I gather, are below state 

average in wealth? 

Yes. 

How many other districts were you involved in the 

accreditation of during that period of time where you 

received reports from the staff that were actually 
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out on the site doing the visits, you were involved 

in the decision making process regarding their 

accreditation status, how many other districts were 

you involved with? 

Many, many hundreds. Almost almost the entire 

1,100. I don't think we got to the full circle of 

the 1,100, but it could have been, possibly, 900. 

Okay. But you've either directly, personally, or 

through your staff, been involved in the 

accreditation of most of the districts in the State 

of Texas? 

That's correct. 

Let's talk about a couple of districts just for a 

moment. You mentioned Venus. Now, where is Venus? 

Venus is in --

Venus, the school district, not the planet. 

venus is in Johnson County. It's south of the Dallas 

area. It's a changing rural school district. At the 

time that we began working with Venus, it had 280 or 

290 students. I think today it has almost 800. So 

it's one of those that's rapidly growing. 

Did the agency have accreditation problems with 

Venus? 

Yes, they did. 

What was the primary nature of those problems? 
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The -- basically, they had no leadership. Very, very 

poor management. On the surface, it appeared that 

the problem was fiscal. Once we began going into the 

district more and working with it more, it became 

obvious that the fiscal management was -- or 

mismanagement was just a symptom of general 

lackadaisical attitude. And the basic problem ended 

up being that there was no instruction going on. We 

couldn't get a feel for an instructional sequence. 

Okay. Let's talk about the sequence of accreditation 

sanctions, if you will, in the post House Bill 72 

world. You have a district that has a problem. 

What's the first thing the agency does? 

We document the problem. And we make sure that we 

have expressed it in writing. Then we go back to the 

district, depending on the nature of the problem, 

there may be several telephone calls that take place, 

and make sure that we know what-- that there isn't 

additional information that we might have overlooked. 

But we will go back to the school district and have 

an exit conference with the district, and say, "These 

are the things that we found." 

We will give the district an opportunity to 

make changes, and set a time line in place. And make 

suggestions about where they can go to get 
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assistance, either through the agency, or through the 

service centers, or through other areas. Then we 

will leave it in the hands of the district to make 

the changes that are necessary, at a particular 

period of time, whatever the time line is. 

And are those typically, relatively short time lines? 

No, sometimes there are things that have to do with 

an actual -- with facilities. And --

Okay. 

They have to have a -- pass a bond issue. And they 

have to begin construction of facilities. Well, 

that's going to be a long time line. It may be 

even in the instructional area, you just cannot bring 

about changes in a reading program, in -- it takes 

five or six years to put in an established -- a good 

reading program. But what we can do is ask for the 

planning to take place. And monitor the planning, 

that they are moving in a certain direction, even 

though we know that the final line will not be for 

three or four years. 

What if a district did not respond to the necessary 

corrective, or corrections, in an appropriate period 

of time? Then what would happen? 

Then we will send them a letter. In most cases, if 

-- unless it has been something that has a reasonable 
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excuse, for example, that the superintendent and the 

principal have left, and now a new principal and a 

new superintendent have taken over, and they're 

they're faced with this time line that they had 

nothing to do with. But if it is a case where we see 

recalcitrance on the part of the school district, we 

will then lower their accreditation standing. And 

that -- a district could be accredited. A district 

can be accredited advised, and that would be the 

first level of lowering them. And that tells them, 

"We're looking after you. We're going to give you 

one more chance." When they go beyond that, they go 

to accredited warned, and that is very serious. And 

we involve the board in that. And we will often meet 

with the local board, and say, "You are in danger 

here." 

If a district gets its accreditation status lowered 

either to advised or warned status, is that public 

information that the citizens in that community would 

be aware of? 

It is public information. The citizens are not 

always aware of that. It is public information, in 

that every month, we meet with the State Board of 

Education, and we let them know what we have done 

that month. And where we've been, and what districts 
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raised. And all of that is public information. 
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Occasionally, we do get requests from 

reporters, or from community people, for the 

accreditation report. And in many cases, the 

superintendent will have a public meeting about the 

accreditation. Usually, that will be when the 

accreditation stays the same, or when they've done a 

good job. It will not happen, too often, when we've 

lowered their status. 

If a district were on an accredited warned status, 

they've been lowered twice, and they still didn't fix 

their problem, what would then happen? 

Then, at that point, when we begin talking about what 

we call the serious business, and the possibility of 

taking away a district's accreditation completely, 

prior to that, our main focus has to be on the 

students in that school, and improving that program 

in the school. 

So, we will send in what we call at the first 

level, we'll call a monitor. And that is a person 

either from the agency, or sometimes it is a retired 

superintendent that might be familiar with that area. 

And that person will go in and work with the 

superintendent, work with the board, and provide the 
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consulting services. And the agency pays for this. 

But if it happens to be a case where maybe they 

don't really know how to keep the books, and how to 

do that in a responsible way, then we will send in a 

monitor who has expertise in that area. 

If it happens to be a case where there's no 

instructional leadership, and people just don't know 

about curriculum, and instruction, and staff 

development, then we will send in a monitor that has 

the expertise in that area. And that person wil~ 

work with the school, with the staff, with the board, 

do whatever it is that's necessary, recommend 

whatever is necessary, spend anywhere from -- well, 

whatever time is required. Sometimes they'll go in 

for a couple of weeks, and just sort of move in 

there, and spend a week, or two, or three weeks in a 

district, reviewing everything. And then they'll 

report to us on a monthly basis about what's 

happening. 

If things go beyond that to where there still 

is a problem, and sometimes that happens, then what 

we will do is send in a master. The master has the 

authority to override the decisions made by the board 

or by the superintendent. The master really has full 

authority to operate that school district. And so 
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that's our -- that's our final --

So, if you have a district that simply is not doing a 

good job educating children, does the state have the 

authority to intervene in that district on behalf of 

the kids --

Yes, yes. 

-- through the master -

Yes. 

And make the decisions that are appropriate to bring 

about education? 

Yes. 

And does the state pay for that master? 

Yes. 

And has the state, in fact, used that power with 

districts in the State of Texas? 

Yes, yes. 

Let's talk about Venus. Did the Texas Education 

Agency ever assign a master in Venus? 

Yes, and we call him the Master of Venus. 

MR. KAUFFMAN: Is this part of your pre-K 

curriculum? 

Which we thought was a good title for a book. 

we spent about a year and a half working with 

Venus, providing technical assistance that was just 

staff technical assistance. We were at the point of 
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recommending to the Commissioner of Education -- and 

in fact, the Director of Accreditation and I were 

sitting in the Commissioner's office saying, "We just 

do not think that Venus has the expertise, the 

resources to turn their instructional program around. 

The students are not getting an education. And every 

day, and every month that goes by, they're getting 

further and further behind. Our recommendation is to 

take away their accreditation, and work with other 

surrounding school districts and see what can be done 

to parcel out the students, as we look around for a 

solution." 

And did the agency, in fact, take away the 

accreditation of Venus? 

The agency did not take away the accreditation of 

Venus. 

What did Venus do? 

At the moment that we were discussing this with the 

Commissioner, a telephone call came in. And their 

high school, their only high school, had just burned 

to the ground. And -- of course, at that point, the 

whole community just -- their hearts went out to 

their school and their students. And the students 

were all crying and distressed over what had happened 

to their district and their community. And that 
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factor was a factor that generated a new election of 

the board, and some new leadership came in there. 

And they got very excited about "We do not want to 

lose our district. We do not want to lose our 

accreditation. We want to build the new high school. 

And we want Venus to stay at the district." 

So they did hire -- the district did hire a law 

firm to forestall any threat of taking away their 

accreditation. They -- then we agreed that we would 

work with them on coming up with a plan of what they 

would do, given the fact that they didn't have a high 

school, and how they would begin a process, to get a 

high school and a new building program, and sell 

bonds. 

And at that point, the existing superintendent 

retired. And when the superintendent r~tired, the 

district then went about trying to find another 

superintendent. They did hire another 

superintendent. They finally did get someone who was 

willing to come in and take the position. 

What was the background of that person? was it a 

typical superintendent's background? 

It was not. And we were very anxious about who was 

going to come to Venus, because we knew that by this 

time, all of the state knew that venus was in 
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trouble. And a superintendent -- an experienced 

superintendent, of any merit, would not want to go 

into this kind of a situation. 

And indeed, they did not get very many 

applicants. But they did find a gentleman, who was 

the Director of Special Education. And that had been 

his experience, special education. He did not have 

experience as a superintendent. He did not have 

experience as a fiscal manager. He did not have 

experience in passing bond issues, or facilities, but 

he did know curriculum. And so, what the agency did 

then, is that they switched and their -- monitor, and 

put in a person who was an ex-superintendent, as 

master, to work with the new superintendent, and let 

him handle the curriculum. And the master that we 

brought in was someone who had a great deal of 

experience in building facilities, plans, and in 

fiscal management. 

The person that they hired as superintendent, with a 

background in special education and curriculum ••• 

(Witness nodded head to the affirmative.) 

was he successful in improving the quality of 

instruction in that district? 

Yes, yes. He was successful in looking at his 

existing administrators, and putting some very heavy 
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responsibilities and holding them accountable for 

what was happening in the campuses. And as a result, 

several of them resigned. So there were new 

positions opened there. He hired people who had an 

understanding of instruction. And he understood how 

staff development works, and what kind of teacher 

training was needed in his district. And he very 

slowly, and methodically, began tidying up, and 

hiring good people, and giving the district a sense 

of mission, which is what it did not have. 

Has the agency made subsequent visits for 

accreditation purposes to venus? 

Yes, many. And each time that we have gone, we have 

received an additional positive report. So that the 

district moved from having a master, to going back to 

just having a monitor. And the monitor, then -- this 

is now as it's swinging towards full accreditation 

the monitor was brought in to work now with staff 

development, and setting up a program in place for 

training the teachers. And the next time they went 

in, they took away the monitor and left the district 

on warned status. The next time they went in, they 

removed the warned status and put the district on 

advised status. And this last time that we went in, 

we restored the district to full accredited status. 
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So that's a wonderful success story. 

And they've built a new high school? 

Yes, yes. 
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And they've improved the quality of instruction in 

their district? 

Yes. 

And they've effectively earned their way from the 

brink of loss of accreditation, all the way back to 

full accredited status? 

Yes. 

Was the accreditation process a catalyst in that 

improvement? 

Oh, definitely, yes. 

Is the story of Venus unique? Is that the only 

district that we've provided that kind of assistance 

to in Texas, or are there other districts where the 

accreditation process serves that same kind of 

quality control function? 

We have other districts in the state right now that 

are -- a few districts have a master. 

seven districts that have a monitor. 

we have about 

We have 20 or 

30 districts, about 30 districts, that are on warned 

status -- on advised status. And about maybe a dozen 

that are on warned status. So we have them at all 

different levels. And some of them are on their way 
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down, or have been lowered. But just as many are on 

their way up. 

Does the accreditation process perform the function 

of guaranteeing a level of quality in the public 

schools of this state? 

MR. KAUFFMAN: Your Honor, I guess I have 

haven't objected yet, but this is really, I think, 

beyond the payoff, so I object to leading the 

witness. 

THE COURT: All right. I' 11 sustain. 

11 BY MR. THOMPSON: 

12 Q. Dr. Bergin, are you familiar with the Wilmer-Hutchins 

13 school district? 
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Yes, I am. 

Has the agency had any accreditation problems with 

that district? 

Yes. 

What is the nature of those problems? 

Basically it is a-- it's in the nature of what I 

would call the governance area, the administration 

management. 

would you elaborate on that, please? 

One of the areas that we look at in accreditation is 

the area that has to do with governance. And in 

governance, we include how a district -- how the 
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different levels of decision making communicate with 

one another, from the board of education, to the 

superintendent, to the principals, to the teachers. 
I 
I 

I 
How decisions are made, and how accountability for 

those decisions is dispersed through the district. \ 

How the district communicates with the community, and I 

how the community supports the schools, how they 

handle their resources. And what the sense -- how to 

communicate a sense of mission. If it's a very broad 

area, and it includes administration, and it includes 

a sense of, I guess, communication, or the public 

relations aspect. We also look at facilities, and 

whether they're safe or not. We also look at 

personnel files, to make sure the files are in order. 

We also look at the libraries and the medium, and 

make sure that they have enough books and appropriate 

books for all of the students. But one of the 

critical areas we find is the area of governance. 

That when you look at a district that has a history 

of problems, we look at the governance area, and we 

find that that's not adequate. 

Are you familiar with the Highland Park school 

district? Not the Highland Park in Dallas County, 

but the Highland Park in Potter County? 

Only to the extent that I know that they are having 
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difficulties in the district right now. But that is 

not a district that I worked with directly. 

But you are aware that they're having some problems? 

Yes. 

And are they having accreditation problems? 

They are having accreditation problems. 

And what is the nature, as you understand it, of the 

accreditation problems that they're having? 

As I understand it, the nature of the problems is one 

of governance, and one of the allocation of 

priorities and resources in that district. 

Would it surprise you that the Highland Park school 

district in Potter County has been identified as a 

relatively wealthy school district, and the 

Wilmer-Hutchins district has been identified as a 

relatively poor school district? 

That would not surprise me. 

And would it surprise you that those districts are 

having the same kind of problem with accreditation in 

the area of governance and leadership? 

~hat would not surprise me. 

During the time that you were responsible for the 

accreditation process, did you do any studies to try 

to determine what factors tended to influence the 

accreditation status of school districts in the State 
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of Texas? 

Yes, we did. At the -- in the summer of 1985, when 

we had -- remember the '84 and the '85 school year 

was the school year where House Bill 246 was set in 

place in terms of time lines only. Not the essential 

elements, but just the time lines. And one of the 

things that we had done is, we had asked school 

districts -- we had required school districts, all 

1,100 school districts, to send us a plan, an 

implementation plan for House Bill 246, in which they 

would delineate for us how they planned to get their 

district ready to implement the new curriculum 

requirements. So that during the '84 -and the 85 

school year, when we went out to the school districts 

on accreditation visits, one of the things that we 

asked for is, let us see your plan. And when we saw 

their plan, then we would ask, and double check to 

make sure that, indeed, they were carrying out 

whatever they said they were going to do. We did 

that through all of '84-'85. And we visited a little 

over 300 school districts. At the end of -- we visit 

school districts on accreditation visits from 

September through May, but the school closes after 

May, so we can't go on any other accreditation 

visits. So, June, July, August, is spent planning, 
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and -- for the next year, and reviewing what we have 

done in the past year. 

In the summer of '85, we did a very, very 

unscientific study of the districts that we had 

visited, and the two areas of either violations, or 

commendations, that we had found. 

Now, when the teams go out on visits, they have 

a form, they have several sheets of a form that they 

use. And they check off the things that they find. 

Where they find a district that is out of compliance, 

they put a check mark that triggers for them -- we 

have to look at this-- under the column that's out 

of compliance. Where they find an area that is very, 

very good, they put a check mark for commendation. 

And then they set about all of the different 

narratives of their report. 

What we had the -- what I had the staff do, is 

just take a look at the areas of instruction. All of 

the areas that had to do with curriculum, with 

teacher training, with the way the time lines were 

implemented, curriculum planning, et cetera. And 

every place that they had a check mark, or a 

violation, to match that against the other areas, the 

other principles, or the other areas in accreditation 

that we looked at, such as money, personnel, 
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facilities, governance. And what we found was that 

-- and we really didn't know that we were going to 

find this 

MR. KAUFFMAN: Your Honor, before she gives 

her findings, I would like to object. I think she 

said this -- whatever it was, was an unscientific 

study, and there's not enough predicate for her to 

make any conclusions from this study. So if we could 

go back to a question/answer format. So I object to 

the answer as not responsive to any question. And 

ask that we go back to question/answer format, or 

alternatively, that she be required to give some 

basis before she can offer an opinion on what her 

study showed. 

MR. O'HANLON: Judge, two objections. One, 

is that I object to the form, I guess, the form of 

response. As to the study, I think it's highly 

relevant. And if people, here, have been giving 

opinion testimony, without any basis, scientific 

basis -- Mr. Kauffman has brought in a bunch of 

superintendents to testify that, "Well, I think that 

such and such and such." At least we've taken a look 

at specific data. And I think it's relevant to the 

determination in this case. So as to the relevance 

issue, as a predicate, I think it's being met. With 
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1 respect to the question and answer, we'll abide by 

2 your ruling on that. 

3 THE COURT : 0 kay • I ' 11 over r ul e • But go 

4 ahead and ask her a question now. 

5 MR. THOMPSON: Okay. 

6 BY MR. THOMPSON: 
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A. 
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A. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

Dr. Bergin, the districts that you looked at, were 

they a cross-sample of the school districts in the 

state, a cross-section of the school districts in the 

State of Texas, the 300 some odd districts, were they 

representative 

Yes. 

-- of districts, generally, in Texas? 

Yes. 

So, did it include some urban districts? 

Yes. 

And some suburban districts? 

Yes. 

Some rural districts? 

Yes. 

Some wealthy districts? 

Yes. 

Some poor districts? 

Yes. 

Did you find, by reviewing that information, a link 
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between a district's accreditation status and the 

governance in that district? 

Yes, we did. 

And what was the link that you discovered? 

A district that had a high number of commendations 

and I don't want to use the word "rate," because 

that's not a proper word-- but our findings 

indicated that they had a good instructional program, 

and a good instructional support program, was more 

likely to have a high number of commendations and 

indicators, that they also had good governance. 

And conversely, if a district had problems with 

governance, did that -- did you find a linkage 

between that and the instructional program? 

The linkage was there, in a positive way, and also in 

a negative way. We could make no speculations as to 

the causative nature of that linkage, but just that 

the linkage was there. 

Did you find any such linkage on the basis of 

geographic distribution of the district? 

we did not. 

Did you find any linkage based on the type of 

districts? 

we did not. 

Did you find any linkage based on the wealth of the 
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636 4 

Were you as likely to find governance problems in a 

wealthier district, as in a poor school district? 

No, we found no -- we found no difference there. 

Okay. So, you were as likely to find problems in one 

type as in the other? 

As in the other, yes. 

Dr. Bergin, if a previous witness had testified in 

this case that how you spend money is at least as 

important as how much money you have, would you agree 

or disagree with that statement? 

I would agree with that. 

Okay. And does your experience with the 

accreditation process support that conclusion? 

It does. 

And when we look at governance, and leadership, and 

administration, are we focusing on how districts 

spend money? 

Yes, we are. The process of how they make the 

decisions. 

Are we looking at a district's priorities? 

Yes. 

And their own decision making process? 

Yes. 
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Are you aware of any school district in the State of 

Texas that cannot offer an accredited program? 

I am not aware of any that cannot. 

And if a district offers an accredited program, is it 

complying with all of the curriculum requirements? 

Yes, it is. 

And is it complying with the laws of the State of 

Texas relating to accounting for funds and 

expenditure of money? 

Yes, it is. 

And is it complying with all of the laws relating to 

training of teachers and hiring of qualified staff? 

Yes, it is. 

And you're not aware of any district in the state 

that cannot offer an accredited program? 

That is correct. 

And if we were to find such a district through the 

master process, are there methods available for the 

state to intervene in that district on behalf of the 

children? 

Yes, there are. 

MR. THOMPSON: I'll pass the witness. 
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CROSS EXAMINATION 

BY MR. TURNER: 

Q. Dr. Bergin, you mentioned Wilmer-Hutchins and 

Highland Park as examples of two school districts 

that you, personally, were acquainted with and the 

nature of the problems --

MR. GRAY: Excuse me, I believe she said 

she was not familiar with the Highland Park district 

in Potter County. That was hearsay that she heard. 

MR. TURNER: I believe that's correct. 

BY MR. TURNER: 

Q. You actually have not been in the Highland Park 

district --

A. 

Q. 

A. 

Q. 

A. 

That's correct, I have not. 

-- in Potter County? 

(Witness nodded head to the affirmative.) 

Can you, based on your experience, give us other 

examples of districts that you've been in that would 

indicate the proposition that you mentioned just a 

minute ago, that there does not appear, and based on 

your experience, to be a linkage between the wealth 

of a district and the quality of the program that's 

being offered in the district? 

One example would be the Houston school district. 

In·ternally, where you have some -- within the same 
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district, with the same administration, and the same 

amount of money in a pot for all students, you have 

some campuses that are superior campuses. And where 

you see wonderful scores -- if you just go by nothing I 

but scores -- on the part of a significant number of 

the students. And yet, in that very same district, 

you have eight of the lowest scoring districts or 

campuses in the state. So, one example would be 

within a large metropolitan school district. Fort 

Worth is the same; Dallas is the same, where you find 

significant discrepancy from one campus to another. 

And yet the administration and the total governance 

of the district is the same for all of the campuses. 

How many years did you spend in the Houston 

Independent School District? 

Nine. 

Dr. Bergin, based on your experience there, what kind 

of factors do contribute to this variation, and what 

appears to be learning, as measured by test scores, 

in a district like that where apparently, since we're 

in one district, the governance is the same, and the 

spending is the same. What accounts for the 

variations in learning, when governance and spending 

are constants, in a district like that? 

When you're looking at different campuses-- and I'm 
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talking now about individual campuses in a district -

I believe that the significant factor has to do with 

the governance of that campus, the leadership on that 

campus. The sense of mission that that leadership 

gives to that campus. And the sense of -- within 

that sense of mission, the sense of importance that 

they give to the instructional program and to the 

commitment to the students. 

Dr. Bergin, we had a witness in this courtroom before 

you arrived, a superintendent from Longview, who 

cited to the Court an example of an elementary school 

that had that the test results on TEAMS scores 

showed that in the third-grade level, tests were low; 

at the fifth-grade level, for the same test period, 

the scores were high. And when asked to explain that 

change from the third grade to the fifth grade, he 

attributed that to leadership in that particular 

elementary school, that had an impact upon the fifth 

graders who had been under that influence for a 

period of two or more years. Have you seen similar 

examples of school district performance improving as 

a result of new leadership -- changed leadership, 

educated leadership, being infused into a particular 

campus? 

Yes, I have, many times. 
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What has your experience been with regard to that? 

With my direct experience on the district level, I 

know in the Houston district, there were campuses 

that were well known as being troubled campuses. 

Campuses where, if you went in as a consultant, a 

district consultant into those campuses, you had a 

sense of depression when you would go in there. A 

lack of spontaneity and enthusiasm on the part of the 

staff. And when those campuses changed the 

leadership, and a new principal came in, and I'm-- I 

would say principal, because the principal is a 

critical part of the leadership process on the campus 

level -- and a new principal came in, and brought 

with him, or her, the sense of mission, the sense of 

getting good staff -- holding staff accountable for 

student growth, you did see dramatic, dramatic 

changes. Dramatic changes, not only on the part of 

the students, but on the part of the teachers, on the 

part of the parents, and the community, wanting to 

get involved in the school. 

I've also seen the opposite thing happen. A 

good campus, with good leadership, with good things 

going for it, and leadership changing. And sometimes 

that leadership changes, because the principal is 

promoted to another level. And somehow, the new 
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person just doesn't catch on, and you see teachers 

leaving, and you see a rapid decline in the quality 

of instruction and what happens in the school. 

Dr. Bergin, how do we instill these qualities that 

you mentioned a moment ago in answer to that question 

of enthusiasm and interest those intangible things 

that you are referring to here that evidently must be 

present to provide quality in terms of an educational 

program for young people? What are the keys to that? 

If I had the single answer to all of that, I would be 

a very wealthy woman. I think one of the areas of 

research that I feel is very significant, is the 

research that comes under the broad domain of 

effective schools' leadership. And it's been around 

for about ten years. So there is no longitudinal 

data that can be brought to bear on this. But there 

is no magic answer. There is no magic program. And 

there is no magic amount of money. Basically, what 

the research says, is that a commitment to the 

proposition that all students can learn, that from 

the superintendent to the janitor in a district, and 

in the middle, including the mid-management, the 

principals, on that -- on the different campuses, 

that there has to be a commitment to the idea that 

every student that comes into this school is going to 
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learn. And it is my responsibility, whoever I may 

be, to make sure that that student is going to learn. 

And I'm not going to accept any excuses for that. 

Within that commitment, the sense of mission, 

as one of the things that we find so often when we 

go to schools, that there is no sense of mission. 

Everybody doesn't necessarily have to agree that our 

mission, this year, is that we are going to raise the 

math scores of all elementary students by so much. I 

may not particularly agree with that. I may be more 

into physical education, or social studies, or 

whatever, but I know that this district, and my 

school's mission this year is math. And often, we 

don't get that sense of mission when we go into the 

schools. The classroom door closes, and everybody 

does their own thing. 

So, the sense of the commitment that all 

children can learn, and that communication of that 

commitment to everyone, and the sense of •we're all 

going to agree that this is our mission, and by 

golly, we're going to do that." Once that's decided, 

then everything else that goes into that, teacher 

training, parent training, the selection of staff, 

the people that you hire, the people that you reward 

by· giving them badges, or making them king, or queen 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

637 2 

for the day, whatever -- all of that underscores that 

that mission, for that year. 

Those are very simple things. And they don't 

have any big glitter to them. And yet, they're the 

things that the longitudinal research seems to point 

out add that magic ingredient to effectiveness of the 

school. 

THE COURT: Let's stop for lunch. We'll 

start up again at 2:00. 

(Lunch Recess) 
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1 MR. THOMPSON: Your Honor, we have a 

2 gentleman joining us at the counsel table this 

3 afternoon, Dr. William N. Kirby. 

4 THE COURT: How do you do, sir. 

5 CROSS EXAMINATION (RESUMED} 

6 BY MR. TURNER: 
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A. 

Q. 

Dr. Bergin, I had asked you a few questions before 

the noon hour about your experience in Houston 

Independent School District. And you had related to 

me your experiences in varying -- I assumed that we 

were talking about test score results from campus to 

campus within a given school district. And you 

shared with us your view that those differences 

related to these intangible factors that you had 

discussed earlier in your testimony. In particular, 

elements such as leadership, enthusiasm, and general 

commitment to the education of each child. 

In your work for the Texas Education Agency, as 

you have traveled across the state and observed 

school districts, firsthand, have you noticed these 

kind of variations, campus to campus, within other 

school districts, other than the Houston Independent 

School District? 

Yes. Yes, I have. 

Do you find that the same intangible factors are at 
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work in these other school districts as they were in 

the Houston Independent School District, when you 

were there? 

Yes, I have. 

Dr. Bergin, you mentioned that you had been in some 

property poor school districts that had good 

educational programs. And I believe you may have 

mentioned, specifically, a district or two. Could 

you give us, from your experience, any examples of 

where we might go and find a property poor school 

district that is providing a good, basic education 

for the young people within that district? 

Well, one of the school districts that I visited was 

Ysleta, where I found very, very strong commitment, a 

longitudinal commitment, to looking at the students 

that were at risk -- using whatever qualifiers they 

came up with in identifying students that they 

thought were at risk -- following those students for 

many years. Seeing what were the kinds of things 

that -- the patterns that they showed. And making an 

effort to put in programs that would address those 

patterns and the needs that they found, and 

evaluating the programs that they put in. so that 

when the programs appeared not to be effective, going 

in there and making the necessary changes. But 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

637 5 

committing themselves to some level of -- almost a 

mandate, that those children were going to learn. 

And that they were going to hold the students in 
I 

school, and at the same time, teach them. 
I 

So that, I 

was able to observe, firsthand, and go in and visit 

the programs. And go back in and ask questions about 

what are the things that you did here three or four 

years ago, that eventually ended up with these kinds 

of programs. 

I think the changes that took place in Venus 

when I first came in contact with the Venus school 

district, there was nothing going on. And over a 

period of years, we did see some very effective 

changes take place. 

In Presidio, I visited a little school called 

Candelaria, which had a constantly changing 

population with the -- very seldom were the same 

students in that school -- the students that -- that 

began the year. The group of students were migrant 

students and they changed so frequently. And yet, I 

was able to go in there and see that they were 

offering instruction in the essential elements. They 

had two computers in there, and they were giving the 

students lessons in computer literacy. They were all 

learning to read. They were all working with their 
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math and science facts. They were able to integrate 

studies of the desert into the science essential 

elements. So, that was another area. 

Where is Presidio located? 

Presidio is in the Big Bend area of the state, 

somewhat close to El Paso. 

What region's service center area would that-

The Midland service center. 

Is that a large school district? 

No, it's a small school district. I would say that 

the school district had about 70G students, something 

like that. 

And that would be a -- what we would call a property 

poor school district? 

I know it would be in the lower end of the spectrum. 

Dr. Bergin, we had a witness in this courtroom a few 

days ago, by the name of Dr. Robert Jewell. And he 

presented several exhibits to the Court. One of 

which was a listing of what he found to be, from 

looking at the Bench Marks publication, which you are 

familiar with, by the Texas Research League. He 

listed on an exhibit the 14 lowest spending school 

districts in Texas, based on this document, here. 

And he found the districts to be Orange Grove, 

Gatesville, Kennedale, White House, Aledo, Buna, 
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Pittsburg, Caddo Mills, Floresville, China Springs, 

Robinson, west, Whitney and Lorena. 

And on this exhibit, he listed beside the names 

of each district, in addition to the spending per 

child, which would have been the 14 lowest in the 

state, the 1985 TEAMS scores, eleventh grade, in 

math, reading and writing, for all of those 

districts. And the average TEAMS scores in those 14 

districts were 55.1, in math; 50.4, in reading; and 

53.9, in writing. All being above the state average 

on TEAMS test. 

Would that kind of data be surprising to you, 

to look at spending, and compare it to TEAMS scores, 

and find above average TEAMS scores in the 14 lowest 

spending districts in the state? 

I guess if I were just reading about it for the first 

time, it would be surprising to me, because I would 

tend to think that scores and spending would go 

together. My experience, as a public schools 

administrator and also as a state agency 

administrator, is that it is not surprising to me. 

Because I have found the linkages to be on both sides 

of the spectrum. There•s something else going on in 

the schools other than the amount of money that•s 

being spent there. 
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He also produced an exhibit that showed the districts 

that had the lowest TEAMS scores in the state. And 

he listed ten districts with the lowest TEAMS scores 

in the State of Texas for the 1985 October 

administration of that test. And what he did, is he, 

after selecting those lowest TEAMS score districts, 

he looked at the spending in those districts. The 

districts that he looked at, averaged on TEAMS 

scores, 17, in math; 17.3, in reading; and 21.2, in 

writing. And when he then looked at the per pupil 

expenditures of those districts, he found that the 

average of the ten districts was $4,152.00 per child, 

as compared to a $3,346.00 state average spending. 

would you have the same response and the same 

answers, when looking at those kind of datas, as you 

did to the previous question? 

Yes, I would. I would. 

On cross examination, it was pointed out that Dr. 

Jewell had not -- and he had expressed that he just 

didn't have this data, but that he had not looked at 

the minority percentages in these districts. And 

they ranged all the way from an 11 percent minority 

percentage, in one of those ten lowest TEAMS score 

districts, all the way up to a couple of districts 

that had 99 percent minority in spending. would that 
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kind of variation be surprising to you in terms of 

low TEAMS scores? 

We know that as educators, and particularly, as 

public school educators, we have not done a go~d job 

on understanding what are the techniques, and the 

methodologies, and the differences in educating 

minority students. We also know that we have not 

done a good job in understanding the same factors 

about low income students. But that one causes -

that because you have minority students in a school, 

that, in and of itself, is going to have to do with 

low scores, then I don't think that there necessarily 

is a linkage. Because you can find school districts 

and campuses that have large numbers of minority 

students, and large numbers of poor students, that 

are succeeding. 

The superintendent that I mentioned to you earlier, 

that was on the witness stand prior to your arrival 

here in the courtroom, from Longview, Dr. Buddy 

Davis. I don't believe I mentioned his name earlier, 

but you may know Dr. Davis. He testified that he has 

a district that has 48 percent minority student 

population. And yet, his TEAMS scores appear to be 

well above the state average. And h~ shared with the 

Court his view that these elements that you spoke of, 
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of leadership, motivation, of commitment to the 

education of each child, and that those kind of 

factors were what made him be able to do the job that 

he was proud of with his student population. Would 

your experience tend to indicate, that in dealing 

with minority populations, that it's those same type 

of intangible elements that you have referred to 

earlier, and I just mentioned in reference to Dr. 

Davis' testimony, that makes the difference in terms 

of educational achievement and learning? 

Yes. 

MR. KAUFFMAN: Your Honor, I would object 

to the question on two bases. First, it assumes 

facts not in evidence. I think Dr. Davis' scores are 

about average in the state. And secondly, he is 

leading the witness. 

THE COURT: Well --

MR. TURNER: I think the record is clear, 

Your Honor, that Dr. Davis' scores were above state 

averages. 

THE COURT: I'll overrule. We'll have an 

22 answer. She may answer. 

23 BY MR. TURNER: 

24 Q. You may answer the question. 

25 A. Now, I've forgotten what the doggone question was. 
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THE COURT: I was trying to save us another 

long question. Go ahead and put that question, sir 

-- or a question. 

BY MR. TURNER: 

Q. Dr. Bergin, I had mentioned there Dr. Davis' 

testimony. And the fact that he had above average 

state TEAMS scores in a district of 48 percent 

minority population, which, also, I did not mention, 

has, according to his testimony, below average state 

wealth. And he made a reference to the same 

intangible factors. And my question was, in your 

view, these factors that you have mentioned, and the 

factors that Dr. Davis has mentioned, are these the 

same kind of factors that should be implemented in a 

district in order to try to promote minority student 

achievement, and bring minority students up in terms 

of their overall academic accomplishments? 

A. 

Q. 

A. 

I believe so. 

Have you seen examples, personally, of that working 

in minority districts? 

Yes. Again, my main references are to campuses 

within districts, because that's what I try to pay 

more attention to. But I think that you can go to 

school districts where you have either a large Black 

population in particular campuses, or a large 
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Hispanic population. And you see children achieving, 

learning to read, where they have bilingual 

populations, making the transition from a dual 

language program to an English program and being on 

grade level. And the significant characteristic, 

from my experience, is not so much the program, or 

the package, but the kind of -- the time on task. 

The kind of evaluation that the school district 

insists on. What happens with the student if the 

student is not making it in that grade, what do they 

do? And how do they follow-up on that student? So, 

yes, that has been my experience. 

You had mentioned in answer to an earlier question, 

you mentioned the term "parent training?" 

Yes. 

Do you recall that? 

Uh-huh. 

Tell me, if you would, what you meant by parent 

training, and what role parent training plays in the 

educational process? 

I don't believe that there are any parents-- I 

really don't believe that there are any parents who 
~ 

really do not want their children to achieve. All 

parents want their children to get along in school. 

All parents want their children to bring home a nice 
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report card. Even those parents that may be 

negligent in other ways. And even in their own 

personal life, or who really don't have an 

understanding of the school system, nevertheless, 

want their own children to be successful and to come 

home from school happy with what has happened in 

school. 

Oftentimes, parents don't understand that-

what the school is doing. They don't understand what 

is expected of the students at particular grade 

levels. And this holds true for poor parents, as 

well as wealthy parents. They take for granted what 

the student is doing in school. They don't 

necessarily follow-up on homework. They don't 

necessarily follow-up on a level of discipline. 

That's just good habits, building good habits at 

home. The habits of helping to set the table, the 

habits of having responsibility for certain chores, 

and those carry over to the school. Responsibility 

for completing an assignment, responsibility for 

coming to school with your pencil, with your 

materials, responsibility for studying ahead of time 

for a test. Those kinds of things are, frequently, 

things that parents can be very important in helping 

those students get some of their skills. 
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so, it is important to bring parents into the 

community of the school. And to make sure that 

parents, also, are talking about things such as 

essential elements, third-grade requirements, 

fifth-grade requirements, time on task, that kind of 

thing. 

Dr. Bergin, the curriculum and .the essential elements 

that have been developed by the Texas Education 

Agency, and through your work, are they designed to 

properly address the needs of both minority students, 

and students who come into the school system from 

perhaps disadvantaged socioeconomic backgrounds? 

Yes, they are. 

Are you familiar with the language -- limited English 

proficiency program? 

Yes, I am. 

And would you describe that to me? 

There are students who come to our schools. And they 

come not being able to speak or understand English. 

Their native language is another language. To give 

those students the third-grade reader, and expect 

that the students are going to be able to move into 

the third-grade reader in English, and get something 

out of that, is simply not suitable. Yet, those 

students bring with them their own enrichment, their 
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own experiences, their own readiness skills, in their 

own language. So, the programs for limited English 

proficiency students are either dual language 

programs at the elementary level, where you pick up 

on the native language and on the experiences that 

they bring with them from home. And you teach them, 

in this case, the essential elements. You would 

teach them the math essential element of predicting 

and statistics. But you would teach that to the 

student in the student's native language, as you are 

also teaching the student ESL -- or English as a 

second language. So you're doing two things. The 

student is learning English. And while the student 

is learning English, you're also working the student 

through the essential elements in the student's 

native language. So at the time that the transition 

takes place, the student now knows enough English, 

and can pick up that English reader and that English 
/ 

social studies book. That student is not two or 

three years below grade level, which has frequently 

happened in the past without the state -- the 

standard of the essential elements. 

Now, was that program incorporated in the essential 

elements? Is that referred to in this document? 

Yes. Yes, it is. The intent of the document is that 
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there is one curriculum, and one set of essential 

elements for all of the students. What is different 

is the methodology that is used to get at those 

essential elements for either limited English 

proficient students, or for gifted and talented 

students, that might go beyond that, or go into it at 

greater depth, or for students who have certain 

learning handicaps, whether they be deaf, or blind, 

or retarded, or learning disabled. That regardless 

of the student, there is still a sequence of 

essential elements that they must go through. And to 

pull them out of that, and put them into a separate 

kind of program with a different kind of sequence, 

possibly, opens up the possibility that when they 

finally get-- either get over the-- if it's in the 

case of a learning disabled student, and let's say 

they're able to compensate for that disability, and 

they get mainstreamed into a regular classroom, they 

will be so far behind that now, they're remedial 

students. That's why the standard of the single 

curriculum is meant for all students. 

Dr. Bergin, we've had testimony in this trial that 

indicates that large districts, such as Houston and 

Dallas, have a large number of students who would be 

participants in the limited English proficiency 
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And that we have, perhaps, large numbers of those 

types of students in South Texas. Maybe not as many 

in aggregate as there are in Houston and Dallas, but 

there are large numbers. And that some of those 

students are in property poor school districts. 

Based on your experience, and your work in the 

accreditation field as well as the curriculum field, 

could you give us your opinion regarding whether or 

not, even in those property poor districts, we are 

meeting the needs, and we have the program in place, 

and are doing the job with those limited English 

proficiency students? 

My professional opinion is that we have in place a 

mechanism, via the state curriculum, that should 

facilitate, more than ever, meeting the needs of 

varying populations. Because having a very clear 

something is going on within the 360 minutes of the 

school day. Some instruction in something is 

happening. Without a clear set of priorities, and a 

clear set of what is the standard for a particular 

grade, and a particular content area, your guess is 

as good as anybody elses• guess, what would be the 

priority for that particular year, and for that 
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particular student, for that particular subject. The 

essential elements provide a priority for everyone. 

That everyone can discuss. And provide a common 

point of discussion between the principal, the 

teacher, grade level teachers, special population 

teachers of those students at that same grade level, 

parents, everyone who is concerned with the education 

in that community. So that it should enable, or it 

should do away with what traditionally has been a 

fragmentation of the curriculum, duplication of 

efforts. And teachers and students going off in 

different directions. 

of directions. 

When now, there is a clear set 

Dr. Bergin, you referred earlier to teacher training 

in the implementation of the essential elements. 

Based on your experience in trying to put in place 

and in your current position, to be sure that the 

teaching work force in Texas knows about the 

essential elements, do you have an opinion as to 

whether or not teachers across this state are being 

adequately instructed in the essential elements and 

adequately instructed with regard to the proper 

method of implementation of these essential elements? 

I'm uneasy about responding to the word, "adequate." 

Because what's adequate for me, for my opinion, might 
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not be adequate for someone else's opinion. I will 

always believe that there is a great deal more to do 

in terms of training all kinds of elementary teachers 

in the essential elements. And in particular, in 

areas of math, science and the higher level thinking 

skills. I think there is a great deal more work to 

be done in getting the regular classroom teacher and 

the special populations teacher, the bilingual 

teacher, the special education teacher, the gifted 

and talented teacher, for those two groups to work 

together on a district and campus level, to talk 

about the students that they have in common. And how 

they need to follow-up on those students. And watch 

those students, to make sure that they don't fall 

behind. So, I will always think that there is more 

work to be done. But, I also have to say that 

between 1981 -- and before, and today, there probably 

has been 500 percent improvement in that level of 

training and in that level of cooperative discussion. 

Dr. Bergin, the need that you say should, I guess, 

always be with us, for greater emphasis on teacher 
-

training, with the needs that you see out there, and 

that you would like to see fulfilled over time, be 

greater for teachers in property poor school 

districts as compared to teachers in property rich 
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school districts? 

I think not. I think that communication and 

coordination are probably the two hardest things for 

us to accomplish at the local level. Much easier way 

of operating is to just put in money, get another 

program, and you go into that classroom and close the 

door, and you do your thing. For everybody to do 

their own thing. 

It's very difficult to get people to 

coordinate, to talk, to cut across turf, and 

concentrate on the student. It is of equal 

difficulty in a wealthy district as it is in a poor 

district. It's a matter of how the leadership 

insists on coordination, and how they set that as a 

priority. And I don't think it makes any difference 

between a wealthy and a poor district. 

Dr. Bergin, when you testified earlier about 

alternative delivery systems, you mentioned the use 

of a telecommunications tie-in network, that I 

believe you said, allowed interactive discussion 

between the class viewing the television course 

offering and the instructor? 

Yes. 

And I believe you testified that that has been put in 

place in the San Antonio area and is offering 24 
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courses by way of the tie-in television network. 

Are all of the school districts in the San 

Antonio region aware of the existence of this TEA 

television network? 

Oh, I'm sure that they are aware of it. They are not 

all linked to the tie-in system, but they are aware 

of it. And I believe that there are 66. I'm not 

really sure of the number, but I believe there are 66 

school districts that are tied into it right now. 

Dr. Bergin, does the presence of the television 

tie-in network offer any cost advantages for a school 

district if they are participants in this program? 

It depends. If a school district has ready access to 

the master teachers in Spanish-- I think we're 

offering the courses in English, Spanish, German, 

Latin, French, and advanced mathematics, starting 

with Algebra I and going all the way up through 

calculus, elementary analysis, trigonometry. If they 

have the teachers and they have the student 

population, and they can set it up within their 

regular structure, the course structure in the 

school, there is -- one might question whether they 

want to go into the investment of tying into the 

network. 

If the school district does not have either the 
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student population, or the variety of teachers, in 

other words, the Spanish teacher and a French 

teacher, and a German teacher, and a Latin teacher, 

then it might be more cost effective for that 

district to go in through the tie-in network, and 

contract five, or four, or six, or ten students to 

take the courses, rather than hiring a full-time 

teacher. 

Dr. Bergin, does the Texas Education Agency pay part 

of the cost of the tie-in network, or is that a 

regional service center cost obligation? Or does it 

all fall on the local district to participate? 

The school district pays the -- an amount of money to 

have the drop link. And then pays an amount of money 

per student for the particular courses. 

And is this course offering funded in part by the 

Texas Education Agency as far as providing the course 

and the basic production of the course, and those 

kinds of things? 

The tie-in people develop the course, themselves, 

provide for the teacher, provide for the training of 

the local staff. Our involvement in it is that we 

review all of the courses to make sure that the 

essential elements are being covered. 

And when you referred to the tie-in people, where are 
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they located? Is this at the regional service center 

level? 

They are an independent and nonprofit organization. 

But they contract with the Region 20 service center 

to -- for their studio facilities, to transmit the 

broadcast. 

And if you know, how did it happen that the program 

began in the San Antonio area as opposed to other 

parts of the state? 

There was already an attempt in the Region 4 service 

center area to implement an interactive 

telecommunication system. So that had already 

started there. I think that -- so, the Region 4 area 

was taken, as far as the studio facilities. 

The group of people that came up with the idea 

for the tie-in network, contracted, or contacted the 

other service center areas to see who would be 

willing to go into this. And who had the facilities. 

And who had the -- I guess, the willingness to do 

this. And Region 20 had the strongest commitment. 

So they contracted with Region 20, and also used some 

private funding. That, I really don•t have a lot of 

information on. 

Dr. Bergin, with regard to the essential elements, 

could you tell us whether or not, in your opinion, 
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the presence of the essential elements in our state 

Education Agency, and the promulgation of these and 

the implementation of these, promote equal 

opportunity for learning across the State of Texas? 

Oh, yes. I definitely -- definitely think so. 

I noticed over on Page 98, that we were looking at 

earlier, which is the essential elements for English 

language arts for English I. I assume that's the 

first course in English in high school? 

Yes. 

On Page 98, under the section at the top, Reading 

Concepts and Skills, says a student shall be provided 

opportunities to, and lists A through o. And I 

notice letter 0 is nvary rate of reading, according 

to purpose.n What does that mean? 

Well, if you are going to read the newspaper, for 

example, and you're on your way to work, and you're 

driving in a bus, or car-pooling, or whatever, you 

might, very quickly, scan the table of contents, the 

editorial page, the three or four front-page 

articles. Skip, quickly, to the business section, 

maybe see how your stocks are doing. Flip over to 

the sports page, follow your favorite team, and 

that's it. And you quickly scan. You get the meat 

of what you wanted. And that would be reading 
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through something in a very quick way, and a very 

superficial way. 

If you are looking at a book on boat repair, 

and you're in the process of repairing your sailboat, 

you might look at the particular chapter that you 

want to read in greater detail to make sure that you 

are able to buy the equipment, the materials that you 

need. And that you start with step one and go on to 

step two. And so, that would vary, still, another 

way. 

If you're picking up a raunchy novel for quick 

reading, somewhere, you might vary your reading 

another way that's quick. That's what vary rate of 

reading means. 

Dr. Bergin, we had a witness testify, Dr. Jewell, 

about the impact of experience on the ability of a 

teacher to perform his or her functions well. And he 

offered the opinion that teachers improve, in terms 

of their ability to teach, for about the first five, 

six or seven years, I believe he said, of his -- of 

his or her careers, level off for a period of time 

after that. And then after they get up to many years 

of experience, oftentimes, decreases in terms of 

their effectiveness as teachers. 

Based on your experience and accreditation 
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work, and your experience in Houston, and your 

experience currently, do you have a view regarding 

the impact of experience on teacher effectiveness? 

Well, I think a lot of that statement is true. I 

think that there is a leveling off of there is an 

increase of skills. And I think this applies to more 

than just teaching. But there's an increase in 

skills, based on experience, for a period of time, 

for a number of years. Then there is a leveling off. 

You might see some improvement as a result of a 

special program that comes in, or even moving to 

another school. Or transferring to another site, 

where you have another a different kind of 

leadership, or a different kind of principal, et 

cetera. Then you would see a leveling off, again. 

so, I think that as a general rule, a lot in that 

statement is true. 

However, I also believe that some of the 

research that we have read and followed-up on, in 

terms of effective schools, suggests that a 

recommitment, the charisma of a recommitment to a 

goal, a recommitment -- a commitment to turning a 

school around. The kind of thing that might happen 

when your school district is on accredited warned and 

is about to lose its accreditation, and the community 
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and the teachers finally realize we're in bad trouble 

-- whatever that spark is that brings about a 

recommitment to that school, that ofteritimes, that 

has a very dramatic effect. Zeroing in on goals, 

coming up with the sense of mission. And then 

following up on that, so that your teachers are 

trained in that. That can do a great deal to 

regenerate teachers, and to bring about another 

surge, in that plateau, of change. So that, also, is 

supported by research. 

Dr. Bergin, the data that we have looked at, and I'm 

sure you have looked at it both in terms of the raw 

data, and in terms of actual experience in the field, 

shows that in some parts of the state, school 

teachers and some school districts' school teachers 

have a little bit higher, on the average, salary than 

maybe the same teacher of similar degrees and of 

similar experience in some other district of the 

state. 

Based on your experience, have you found that 

those kinds of variations, which exist out there in 
-

the real world, would indicate to us, or would not 

indicate to us, that those teachers that have the 

higher salaries are doing a better job in terms of 

educating the children within their classrooms? 
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I couldn't guess whether that is true or false. 

Because, in my experience, in reviewing a teachers' 

-- what is happening in a school, or following up on 

students, or looking at the accreditation status of a 

district, the question of what that particular 

teacher's salary has never-- has never been asked. 

So it's never come up as part of our analysis. 

And to your knowledge, has there ever been any 

assertion on the part of educators that you have 

worked with, that because one district pays a higher 

average salary than another, that that factor, in and 

of itself, means that the children within the higher 

pay scale district are receiving a better education 

than those who are in the lesser paid -- or lesser 

average salary district? 

No, that really has not-- that's not something 

that's come up, at least in my experience. We have 

heard, and certainly been involved in, assertions 

that there are certain kinds of teachers, who are 

math teachers. We have a shortage of math teachers. 

We have a shortage of bilingual teachers. And that, 

possibly, to encourage them to go into the field and 

to keep them into the field, the paying of a bonus, 

at a local level, might be a factor. But as an 

overall rule, no. 
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In Texas, does a school district have the right to 

pay a bonus, or a salary supplement, to a particular 

category of teachers, such as a math teacher, or a 

science teacher? 

Yes, they do. 

And to your knowledge, has that always been the law 

in Texas? Or has that changed with the change in the 

salary schedule, or the elimination of salary 

schedule? 

I'm not aware that that has changed. 

Are you familiar with the basic change in salary 

schedule that took place as a result of House Bill 

7 2? 

Yes. 

Describe for us what that change was, and how you -

That it raised the basic level of a teacher, and -

across the board. And allowed for the implementation 

of a process of assessment, and placement in a career 

ladder. And overall, gave the teachers a raise. 

Dr. Bergin, in looking at the essential elements that 

each school district must provide under the Texas 

Education Agency regulations, in your experience, 

have you encountered school districts who have -- or 

administrators within school districts who have come 

to you, in person, or by letter, or by any other 
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method of communication, and advise you that their 

school district cannot afford to offer one or more of 

these particular courses that comprise the basic 

cur r icul urn? 

We have received many telephone calls and letters 

requesting certain waive;rs. In some cases, they have 

been waivers of particular time allocations. And I 

believe that all of those requests for waivers, for 

changes in time allocations, have been because the 

districts wanted to go beyond the essential elements. 

And wanted to work in some time, so that if they took 

ten minutes away from this, they would be able to 

offer an additional course. That kind of thing. 

We have received waivers for districts that, 

during the year, had their Latin teacher, or their 

Spanish teacher, leave in the middle of the year. 

And it was difficult for them. They couldn't get a 

substitute at that particular time, in the middle of 

the year. But that has been very, very seldom. 

we have requests from school districts that 

want to offer the essential elements, but in a 

different way. wanted to consolidate two courses, 

and do something a little bit different with the 

course. And we have received a numerous amount of 

those over the period of two or three years. But I'm 
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not aware of the school district that has called, and 

even on an every other year basis, has said, "We 

cannot offer this." 

Dr. Bergin, when I look down the courses in the index 

to the rules for curriculum, I see a lot of courses 

that are mentioned. And I assume each course has its 

own set of essential elements? 

That's correct. 

For example, I'm looking on page Roman Numeral X of 

the index. Just happened to open to that. 

Uh-huh. Uh-huh. 

And on Page 11, Roman Numeral XI says, "Business 

Education." And it lists a number of courses under 

business education. 

Now, when I look at that list, let's say in 

particular, business education, on Roman Numeral XI, 

now, all of those courses are not required to be 

taught, are they? 

That's correct. 

Now, where do we look to find the courses that are 

required to be taught? Is there a place --

Yes. 

within this document that would tell us that? 

If you look on Page 321, you see the courses that are 

listed for high school graduation requirements. And 
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those are the courses that must be offered. Those 

courses, to fulfill those requirements, must be 

offered by all school districts. In addition, there 

is room in those graduation requirements for 

electives. And there, the district has some 

flexibility to pick in the courses that meet their 

needs, at the local level, to offer those electives. 

Dr. Bergin, we've had school superintendents in this 

case testify. One or two, for example, said that 

their district, and their board, had chosen to offer 

a wide range of electives. 

Uh-huh. 

And then we've had another superintendent, in 

particular, the one from Midway, you're familiar with 

Midway? 

Uh-huh. 

In McLennan County? Who testified that their local 

community preference, and their board preference, 

over the years, has been to not offer very many 

electives. That they, in their test scores, were 

showing up good. And the superintendent related to 

us that they were pleased with what they were doing, 

and didn't want to change it. But that they had made 

a conscious decision not to have all of these various 

electives. 
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Do you see that kind of variation, from place 

to place, across this state? 

Yes. 

And what explains that? 

Tradition, what the community wants. You may have a 

very, very varied community that wants a lot of 

music. And also very strong segment that wants a lot 

of athletics. And a very strong segment that wants 

vocational courses, a lot of math and science 

offerings. It really depends on what kind of input 

the community has into that process, and what 

prevails. And districts have a very varied way of 

looking at that. And there's a lot to be said for 

both aspects. Opening it up for a lot of electives, 

or concentrating on just a very minimal number of 

high quality electives. I could argue either way 

about that. 

So you wouldn't, as an educator, based on your 

experience and training, you would not be critical of 

Midway for not having a broad range of electives? 

I would not, no. 

I would take it, then -- or let me ask the question, 

this way: would you hold the opinion or would you 

not, that the central focus of providing an education 

for a child, through the first -- pre-K through 
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twelve, in Texas, should be on the essential basic 

courses that are comprised on this list -- in this 

list on Page 321? And that that's where the primary 

emphasis should be, in terms of the goal of producing 

students who are well versed and are able to cope 

with the world in which we're all expecting them to 

live? 

I think I missed something in your question, because 

I thought you said something about elementary. 

I may have, excuse me. Let me ask the question 

again. 

Inasmuch as you had just said you were not 

critical of Midway for making a choice not to offer a 

lot of electives, would you or would you not hold the 

opinion then that the basic courses that are 

contained and mentioned, beginning on Page 321, are 

the courses that should be provided. And that if 

provided, that they would provide a child with a 

basic and adequate education to be able to move on in 

life, and accomplish what we generally might refer to 

as all of our life's goals? Is this, in your view, 

where the emphasis should be? 

As a secondary scope of study, yes. Provided that 

what led into that, which are the essential elements 

of the junior high program, and the essential 
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elements of the elementary program, are also set in 

place. So that by the time the student gets here, 

the student is able to actually have access to this, 

and to interact with these essential elements. This 

does not stand alone. This stands on top of the 

foundation that has been put in place in the rest of 

the document. 

I take it, then, you would not consider a student to 

be disadvantaged, who would go through a school, such 

as Midway, or any other school like Midway, where 

there was a limited number of electives offered by 

the local board? 

I would not consider that, necessarily, an indicator 

of being disadvantaged. 

Dr. Bergin, I noticed, when I looked at the index, 

that there are a lot of courses described in that 

list. 

Uh-huh. 

Is the intent of the state board to try to provide 

essential elements for just about any field that 

anyone has thought of, that would be an appropriate 

elective? 

No, it was the intent of the board to follow-up on 

the letter of the law, which mentioned 12 content 

areas. 
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Now, the question then is, okay, so when you 

talk about business education, what does that mean? 

Our business education people said that there is a 

whole array of courses that might be appropriate for 

students who want to take some business education 

courses. There's an array for students who just want 

to take a typing and a shorthand course to help them 

in college, and that's it. 

Then there are additional courses for someone 

who would be just going to high school, would be 

graduating, and not intending to go to college. And 

needs to have a good enough background in business 

education so they could leave high school and get a 

job. 

so, within that realm, the business education 

people came up with an array of courses that it would 

be possible for a district to offer. And depending 

on what their students are like, and what their 

community would want, they could order one, or two, 

or all ten, or 12, or 15, of the courses. 

And the same thing in math. In math, there are 

courses that would take care of the minimal three 

years' requirement necessary for graduation. And if 

the student is on grade level, that would take the 

student up through geometry and Algebra II. But 
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there are also courses for students who need much 

more practical math, that are not going to be going 

on to college. And there are also courses for 

students who are going to go way beyond geometry, and 

can get into college level work. So, that whole 

array is reflected in the mathematics area. 

Dr. Bergin, when a student, or if a student were to 

go through four years of high school, and take the 

minimum 21 units of credit for graduation, how many 

electives would they have in that 21 units? 

Seven. 

So, they would have seven -- seven choices, in 

addition to the basic courses that they're required 

to take? 

That • s right. 

Now, a student can't actually take more than 21 units 

in high school, can they? 

Yes. 

What's the maximum-- the maximum course level? 

Well, if they went a six period day, and went for 

four years, they could take 24. If they wanted to 

double up, and take some courses at concurrent 

enrollment, they could take some additional courses. 

If they wanted to go at night, if they wanted to go 

to summer school, they could get a lot more. 
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How long has this concurrent enrollment option been 

in place? 

It has always been in place for them, before House 

Bill 246, also. 

In other words, a student has always been able to go 

to a junior college, or to a university? 

Uh-huh. It's up to the school district. If the 

district wants to permit it, and wants to establish a 

policy for doing it, and determine what students, and 

how many students, and how many courses they can 

take, they may do so. 

Dr. Bergin, is it permissible in Texas to advance 

place a student, and move them up, say, from the 

fourth grade to the six grade, or to the fourth grade 

to the fifth grade, in all courses? 

Yes, it is. 

Is it permissible to move them up in only one course, 

and have them in fourth grade for most courses, and 

maybe move them to the fifth grade for math? 

Yes, it is. 

And by the same token, is it possible to take a 

fourth-grader and to have them enrolled in 

third-grade math? 

Yes. Yes, it is. 

Are those kinds of options commonly pursued by school 
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districts in Texas? 

Yes. Now, one thing is a very formalized method that 

we call advanced placement, clearly intended for a 

student who is very, very bright, to test out, if you J 

will, the essential elements of a particular course, 

like Algebra I, let's say, or a particular grade. 

Very, very bright student, that hasn't gone through 

instruction in the third grade, could possibly be 

given a test. And if the student scores high enough 

in the test, and shows a mastery of the essential 

elements that they will be skipping, the student 

could be skipped a grade, or skipped a course. Skip 

Algebra I, and go on to Algebra II. That's one very 

formalized process that is allowed. 

But within the scope of the essential elements, 

and this is part of the beauty of the scope of the 

essential elements, that you can take math, and you 

can follow math from kindergarten all the way through 

grade eight. But let's just take the elementary. A 

fifth-grade teacher could have any number of 

students. And as the fifth-grade teacher looks at 

the essential elements that he or she will be 

responsible for, could see that some students are 

really way beyond the fifth-grade math. That same 

teacher could, then, begin instruction of those 
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students in sixth grade essential elements. Or could 

go with the same essential elements, but could go 

into much more depth and heavier emphasis on the 

higher level skills of those particular elements for 

those students that are beyond those essential 

elements. But there will always be some students in 

the class that can't get it. That aren't at the 

fifth-grade level in math. Then, the teacher can 

also look at the scope of the essential elements, and 

move down the line to grade four and grade three, and 

see where that student can be picked up. And that 

same teacher can still be instructing a group of 

students in the third grade essential elements, but 

now, the teacher has that priority of the third-grade 

essential elements, the priority of the fourth-grade 

essential elements, that he, or she, can do some 

heavy concentration of work with that student, in a 

smaller group, with extra tutorials and extra 

assistance, to, hopefully, catch them up to the 

fifth-grade essential elements. So, that's a 

possibility, and has always been a possibility. But 

now, there's a more clear sense of the priorities of 

where the students fall, to help the teacher. 

Dr. Bergin, can school districts in Texas, under law, 

cooperate together, contract together, for the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

offering of specific courses? 

Oh, yes. 

And how does that work in Texas? 

6 411 

Well, it's a matter of the willingness to do that, 

and wanting to come up with a cooperative arrangement 

to do so. It's very possible that a particular 

school district could have a special teacher in 

mathematics. And they would want to make an 

arrangement where the first period in the morning, or 

the last period in the afternoon, or on some other 

kind of an arrangement, the students could be 

transported to a central location, to have that 

teacher cover and prepare the assignments, and work 

with students for more than -- more than the one 

district. This is frequently done with specialized 

programs, such as programs for gifted and talented 

students, or, also, special programs for tutorials. 

Is this cooperation utilized, frequently, when there 

are small numbers of students, who, within a 

district, that standing alone, may not be sufficient 

to justify class -- or I guess, in special education, 

you might have a similar need to provide a service 

that could not be provided locally? 

Usually, that's why it's done. It's just to maximize 

the resources. 
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Infrequently, it is also done because there 

happens to be one very special teacher that is 

acknowledged to be a teacher that can provide a 

special service. But most of the time, it's done 

simply because there are a few students. And if you 

bring them together, it's more economical. 

I suppose that where there's leadership present, that 

superintendents and principals will promote that kind 

of cooperative effort with other districts --
That's right. 

-- to maximize the educational program? 

That's right. 

Dr. Bergin, I would 1 ike for you to explain to us 

what the advanced high school program is, as 

contrasted to the -- I don't even know what the other 

program is called, standard program, and why was that 

created, and what does it mean, and what are its 

implications? 

We did have, and we do have legislation that required 

that the State Board of Education designate the 

content of an advanced transcript -- an advanced 

academic transcript, but over and above the 

requirement of the legislation. 

When the cluster meetings were held, all 12 of 

them, the last morning of the hearing, there were 
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several general questions that were asked. One of 

those questions had to do with, should graduation 

requirements be increased? And associated with them 

was the question of, should there be a differentiated 

diploma? The response to that question was very 

interesting, because most of the educators, in almost 

all of the cases, felt that there should be a 

differentiated diploma. They would say, "Yes, there 

should be a differentiated diploma." But when they 

asked the next question -- when we asked the next 

question, well, what should that differentiation be, 

then everything fell apart. Because some people 

wanted a vocational and a regular, others wanted an 

academic and a special ed., others wanted a 

technology and non-technology. And no one could come 

to any agreement on what it should contain. 

As a result of the hearings, and also in 

response to the requirement for differentiating a 

transcript, the recommendation that was made to the 

State Board of Education had nothing to do with a 

differentiated diploma. But rather, how can you make 

a big deal out of increasing rigor. Increasing 

demands, and putting that down on paper. 

The advanced transcript adds more math. And at 

a higher level, adds foreign language, adds computer 
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science, adds to the English requirement, not just 

English IV, but the requirement that that English IV 

be a particular kind of course, with a very, very 

heavy emphasis on research writing. And thereby, in 

doing that, limits the number of electives that are 

possible for a student. 

The idea being that students need to have their 

sites, and schools need to have their sites, earlier 

on, beginning at the junior high level, and even at 

the elementary level. If students are actually going 

to move into four years of advanced mathematics and 

three years of advanced science, then they need to 

begin the preparation for that at an earlier level. 

They can't suddenly show up at ninth grade and say 

they want to do that, if they haven't built in the 

discipline of studying, the discipline of homework 

assignment, and sticking to more rigorous courses. 

And also choosing to take more rigorous courses. 

There's nothing that says that students can't 

take whatever electives they want to take. 

Oftentimes, counselors, teachers, parents reported 

back to us that students found it too easy to take 

the easier electives. And there wasn't enough 

stimulation for them, or encouragement for them to go 

on with the heavier duty, or the more rigorous 
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electives. So, the advanced transcript provides a 

means for a student to designate, for himself or 

herself, a more rigorous course of study. And commit 

themselves to that more rigorous course of study, if 

they wish to do that. And if they do not, then there 

is no reason that under the non-advanced academic 

transcript, they could take courses that are just as 

rigorous on their own, except that they have some 

more options in terms of electives. 

How many years has this advanced high school program 

been in place now? 

Well, the same as House Bill 246. The time 

allocations were begun in 1984-'85, with the 

essential elements in '85-'86. So you would have 

your first class of students graduating in the 

'87-'88 school year. 

So, actually, that option has only been a practical 

matter in place for one year. We've had one group of 

students making that election as to which path 

they're going to follow, or have we had two? 

The class of '84-'85, the ninth grade class of 

'84-'85, the ninth grade class of '85-'86, and the 

ninth grade class of '86-'87. 

For this year? 

That's correct. 
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So, we've had three groups of ninth-graders who have 

been confronted with that choice? 

That's right. 

And is that the appropriate year to make the choice, 

at the beginning of the ninth grade? 

Well, they commit themselves to that choice. Not 

that it's irrevocable, because they could always 

change their mind. But the actual course options 

become available in the ninth grade. I would say, 

though, that most school districts, and good 

counseling, would begin to encourage those students 

to think about that in the seventh grade and then the 

eighth grade. 

Would you characterize this change of having the 

option of an advanced high school program, is that a 

fairly radical departure from the way we've been 

doing things in the past? 

It's radical in that it's written down, now. It's 

you can turn to a page, and you can see it written 

down. And school district counselors, now, know 

about it. And they can talk to their students about 

it. Information can be sent horne. And parents can 

say to their children, "Oh, look, this is a good 

idea. I would like you to do this." So, it's written 

down. 
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The courses were always offered before. And 

they were always available to students before. And 

students always had the flexibility to take 

electives, or to take courses that were either more 

rigorous, or more lenient. And many students prefer 

to be cheerleaders, and have a job after school, than 

to commit themselves to calculus and a foreign 

language. And that was always a choice that was open 

to students. 

Dr. Bergin, have property poor school districts been 

able to implement this advanced high school program? 

I would say yes, in the sense that I have not 

received calls from them, or of -- a great deal of 

correspondence or indications that they have not. 

That many of the schools have called and asked 

specific questions about essential elements, and what 

about this course, and what about that course. But I 

have not had indications that they have been unable 

to. 

Well, were districts given a little period of time to 

shift into this mode, once these rules were adopted, 

or did they have to just do it immediately in 

'84-'85? 

No, they were given time to -- to implement it. 

Could you tell us, Dr. Bergin, whether or not, in 
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your view of this advanced high school program, could 

be, or would be advantageous, let's say, for a bright 

child, who is in a predominantly low socioeconomic 

pattern school district, where there may not be quite 

as many students of his type, or her type, and that 

by being able to choose this advanced program, does 

that provide any advantage to them? 

Well, if we know -- and we do know, that if you take 

if you are in any way thinking of pursuing a career 

in the math, in math, science, the technology fields, 

that 90 percent -- that if you have under your belt 

successful completion of high school, Algebra I, 

Algebra II, and geometry -- those are the critical 

areas, and you have good study skills and good 

habits, that you've got a 90 percent chance of being 

successful in that field. That if you do not have 

your three major math courses out of the way, your 

the degree of success drops down. Then, we would 

want to open up for as many students as possible, the 

opportunity to be able to enter whatever career of 

their choice might be, including a career in math, 

science and technology. We know that these are the 

coming areas of -- the coming needs of the 21st 

Century, so we would want to open up the doors to as 

many students as possible to be able to participate 
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in that. 

Dr. Bergin, you offered some testimony earlier about 

teacher training at the university level. And did I 

understand you correctly, that prior to the 

implementation of the essential elements and the 

transferring of that information down to the 

university level, that it -- that we had situations 

where teachers were being graduated from universities 

without -- let's say, I believe you mentioned 

elementary teachers --

Uh-huh. 

-- graduating from universities in this state, who 

did not have the training to teach all of the basic 

courses that an elementary teacher may be required to 

teach? 

That's correct. 

And --

Correct. 

If you will, describe for me how that worked. How 

did that happen? How was it possible to become an 

elementary schoolteacher, and be degreed and 

certified, and yet, not be able to enter into a 

classroom and teach these basic courses that are 

required, and I presume, even then, were required to 

be taught by elementary teachers? 
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Well, a teacher could take courses such as elementary 

-- elementary methods. And included in the 

elementary methods would be methods of teaching 

mathematics and science, and a little bit of 

everything. 

Teachers were always required to have some 

reading courses. And they were always required to 

have courses in child development, and courses in 

pedagogy, and courses in -- knowing something about 

special education, knowing something about 

multi-cultural education. 

But there was a wide range of electives from 

which teachers could choose to specialize. And those 

electives could be anywhere from music, to theater 

arts, role playing, to child psychology, to math, 

science, et cetera. 

If you consider that possibly -- that the large 

core of elementary teachers were women -- the pool 

from which the teachers came. And if there is any 

truth at all in the research that suggests that, 

traditionally, there has been a higher level of math 

anxiety on the part of women, than on the part of 

men, the expectations for women, traditionally, would 

be that-- well, you know, you're a woman, and you 

don't have to know that much about math. And math is 
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really hard. And so there is a lot of research that 

does suggest that women have more math anxiety than 

men. Then, it's not unreasonable when you try to 

come up with a reason why wouldn't teachers take math 

and science as an elective in elementary education 

well, they wouldn't. And yet, these are the very 

teachers who would then come into the classroom. 

I believe that in the ten years before 1981, we 

might not have -- we didn't put as heavy an emphasis 

on math instruction. We know that it certainly 

wasn't getting 60 minutes a day. And so, for that 

reason, teachers weren't quite as-- they didn't 

stand out as much when they weren't doing as good a 

job of math instruction as they do now, when we have 

so much accountability built into the program. 

Now, Dr. Bergin, is it required by law that an 

elementary education student --

Now? 

-- take these courses? 

Now, yes. 

What law made that requirement? 

Well, when we worked with the essential elements, and 

when we worked with the Commission on Standards to 

come up with the course requirements for the 

different certificates at the different levels, we 
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included the teams of people on the staff that were 

working on essential elements. Worked hand and glove 

with the people from the college coordinating board, 

the Commission on Standards, to make sure that all of 

the certificate requirements would include coverage 

of the essential elements. 

So, in addition to those other relationships that you 

were talking about when Mr. Thompson was examining 

you about relationship between the curriculum and the 

TEAMS tests, and the relationship between the 

curriculum requirements and the textbooks, and the 

relationship between the curriculum and teacher 

training -- in that area, of that relationship, you 

spoke about teacher training -- in-service type 

training, and university student training. This 

element of certification of teachers was changed as a 

result of the development of the essential elements? 

Well, it was -- it was changed, concurrent, with the 

development of the essential elements. 

MR. TURNER: I 1 ll pass the witness, Your 

Honor. 

CROSS EXAMINATION 

BY MR. R. LUNA: 

Q. Dr. Bergin, let me ask you a little bit about your 

background for the record, please. First of all, 
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Moscosso. 

would you spell that? 

M-o-s-c-o-s-s-o. 

What is your ethnic background? 

I'm Mexican. 
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There are certain allegations in this lawsuit, of 

course, that the funding for many of the school 

district, which are basically Hispanic, are not fair. 

You have been in the education -- involved in 

education in the State of Texas for how many years, 

Dr. Bergin? 

Since 1969 in Texas. 

All right. When you started out in school, could you 

speak English fluently? 

I could not. 

All right. would you explain, just briefly, what you 

spoke, and how you adapted to, especially, the lower 

grades? 

I started school in Mexico. I was born in Monterrey. 

But my family moved to New York, to the Bronx, when I 

was in the third grade. When I arrived in Saint 

Nicholas of Tolentine School, I did not speak 

English. Now, I had been to school. And so I had 

learned to read, and I learned to write, and I knew 
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my tables. And I knew everything that there was to 

know in my own language. But I didn't know how to 

say it in English. And so, I had to learn to speak 

English. And the sisters in Saint Nicholas of 

Tolentine taught me. 

And what grade level did you come into? 

The third grade. 

The third grade? 

Uh-huh. 

All right. There have been some statistics 

introduced into evidence in this case by prior 

witnesses. Dr. Jewell, in particular, who has 

reviewed the statistics nationally. And he testified 

that Texas spends almost 43 percent of all of its 

state and local money for educational purposes, and 

that includes elementary, secondary, and higher 

education. And that the nation, as a whole, spends 

35 percent. And in that area, Texas is No. 1, in 

terms of the percentage of its public dollars that it 

spends on education. 

He also reviewed the fact that Texas has a 

higher population percentage enrolled in its schools. 

In most states, they have 19.14 percent of our 

population is enrolled in the public elementary and 

secondary schools. And that ranks Texas as the No. 
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5 -- fifth state in the nation in that regard. 

Now, with respect to all of those tax dollars 

that are flowing to education in the state, Dr. 

Herbert Walberg, of the University of Illinois, has 

testified that he's reviewed all of the national 

statistics, over 200 studies, and thousands of 

individual papers, perhaps. And he and Dr. Jewell 

conclude the same thing. And that is, that there is 

no statistical relationship between the dollars spent 

in the educational learning by the individual 

student. And as I understood your testimony a moment 

ago, based upon your personal experience, you would 

agree with that conclusion, is that right? 

I would agree with that, yes. 

All right. They both indicated that some of the 

strongest factors in the learning by students are 

those factors, such as parental involvement and other 

matters that do not involve a direct expenditure of 

funds. Would you tend to agree or disagree with that 

conclusion? 

I would have to agree with that. 

Dr. Jewell also talked about his experience in a 

township in Illinois called New Trier township, in 

which the teachers there were extremely well paid. 

And their statistics, on a per pupil expenditure, 
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were very high. But that at New Trier, they had such 

amenities as billiard tables in the teachers' lounge. 

And in his opinion, that did not translate into, 

necessarily, better learning in the classroom. Would 

you also agree with that? 

I would have to agree with that. 

There has been some discussion by the Plaintiffs in 

this case, of the fact that many of the property poor 

districts in Texas have a majority Hispanic 

population. 

Robby Collins testified, and as you know, Mr. 

Collins works with the Dallas Independent School 

District. He testified that based upon the current 

statistical projections in his school district, that 

within the next three to six years, the Dallas 

Independent School District would become a majority 

Hispanic district. Would you agree with that? 

I'm not sure of his statistics, but it seems 

reasonable. 

All right. And you are personally aware that Dallas 

is a minority district, at this time? 

Yes, yes. 

The Plaintiffs in this case have classified both the 

Dallas and Houston as property wealthy districts, 

even though it's classified as a minority district. 
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Uh-huh. 

You understand that? 

Yes. 

Mr. Collins also discussed the Houston Independent 

School District. And that's the question, here, I 

would like to direct to you, if you know. And it was 

his impression that the Houston Independent School 

District, first of all, is also a minority school 

district, at this time, is that correct? 

Uh-huh, uh-huh. 

You'll need to say yes for the court reporter. 

Yes. I'm sorry. 

13 MR. KAUFFMAN: Just keep saying yes. 

14 BY MR. R. LUNA: 

15 Q. And furthermore, that it was his understanding that 

16 Houston would also be a majority Hispanic district 

17 within a few years. 
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And you're aware of that? 

Yes. 

Dr. Bergin, based upon your experience with the 

Houston Independent School District, and your 

knowledge of the school finance program in Texas, and 

your contact with the Hispanic community in these 

districts, do you -- have you seen any evidence at 
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all of any type of discrimination in the 

dissemination of funds to these property poor and/or 

Hispanic school districts in this state? 

I have to qualify my answer by making sure that you 

all know that in no way am I a finance expert, nor do 

I even claim to be. My area is curriculum, and 

that's what I look at. So, I'm somewhat uneasy 

answering that question. 

I have seen no evidence of it. But I have to 

acknowledge that my understanding, and my research 

into the finance aspect, is very limited. 

All right. Thank you. 

MR. R. LUNA: Pass the witness. 

THE COURT: We're over to here, now. Why 

don't we stop for break, and we'll get started up 

again, at a quarter 'til. 

{Afternoon Recess) 

THE COURT: All right, here we go. 

CROSS EXAMINATION 

BY MR. KAUFFMAN: 

Q. Dr. Bergin, under your control of the Texas Education 

Agency is this group of employees who are responsible 

for going out to districts and doing accreditation 

visits, is that right? 

A. Yes. 
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They were. I'm not in charge of accreditation any 

longer. 

Okay. When you were in charge of accreditation, how 

many professional employees did you have, who were in 

charge of going out and reviewing school districts' 

materials and going out, on-site, to see school 

districts? 

Up to about 44. 

Now, did those 44 employees include both curriculum 

specialists and auditing specialists? 

No, not under my supervision. The process of 

accreditation, under the new organization, was split 

up into two areas. One had to do with compliance, 

and one had to do with accreditation. What I was in 

charge of was the accreditation that had to do more 

with the quality indicators. 

Well, these 44 employees, are they the ones who would 

cover all of the issues that were covered when a team 

went out to review a school districts' compliance 

with state rules and regulations? 

No, they weren't. The accreditation team, basically, 

had six teams. About five persons in each team, some 
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-- the team leader, some support staff. And then, to 

fill in the teams, there were members of the 

curriculum division and the special programs division 

that went with them to assist. 

Okay. So, the basic people who went out to do the 

visits was six teams of five people each, is that 

correct? 

Yes, uh-huh. 

So, are these 30 people, then, the core of the 

employees of the Texas Education Agency that are 

responsible for going out and doing the accreditation 

visits, writing up reports, assessing school district 

compliance with curriculum and accreditation 

regulations? 

Basically, yes. 

It's my understanding there are about 1,063 school 

districts in the State of Texas. Does that sound 

about right to you? 

That ' s r i g h t. 

And according to the Texas school directory, there 

are about 6,000 campuses in Texas, is that about 

right? 

Yes, uh-huh, yes. 

Is that correct? 

Yes. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

6 431 

And given that there are approximately 775,000 

classroom teachers, I guess there are somewhere in a 

range of 150, 160, 170,000 classrooms in the State of 

Texas, is that right? 

Probably, yes. 

Okay. Under the present cycle, in the State of 

Texas, your accreditation review teams at least try 

to go to districts once every three years, is that 

right? 

That's correct. 

And up until about three or four years ago, it was 

once every five years? 

That's correct. 

Now, among the 30 core employees that you have, are 

there some that are specialists in areas such as 

social studies, science, math, that sort of thing 

curriculum specialists, in those areas? 

Within the division of accreditation, there are -

there are some that had a background in particular 

areas. We have some in bilingual, some in early 

childhood, some in social studies, some in vocational 

education. But it doesn't-- their expertise doesn't 

cover the whole gambit of curriculum expertise. In 

the division of accreditation, they are trained 

primarily to be generalists, and to look at the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

6 432 

overall view of a district. 

Within my present division, right now, there 

are curriculum areas where there are specialists in 

particular areas. And those are the people that fill 

in the teams. 

Okay. So there might be three specialists in science 

in your division, is that right? 

Yes, that's right. 

And those are the specialists of the Texas Education 

Agency, who are -- supposed to, I guess, review and 

comment on the science curriculum for the 1,063 

school districts in the State of Texas, is that their 

job? 

Ye s, uh- huh • 

Will you agree with me that school districts 

certainly need to have some curriculum specialists, 

or experts of their own, at the district, in order to 

make sure that they, themselves, have the curriculum 

that meets the needs of their students? 

I would agree that they have to have curriculum 

specialists available to them. Not necessarily on 

the part of the -- not necessarily employed by each 

and every district. I'm assuming that you're 

separating curriculum specialists from the classroom 

teachers. 
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Okay. Then I would agree that they have to have 

access to curriculum specialists. 
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If a district had the resources to obtain the 

services of a full-time curriculum specialist, let's 

say, at least a district with five elementary 

schools, at least one specialist to concentrate on 

their elementary school curriculum full-time, would 

you agree that that would be a positive thing for 

that school district in offering a better educational 

program for the children in the district? 

I would agree that it would be positive for the 

district, yes. 

And at the high school level, if a school district 

were to be able to afford to hire a science 

curriculum specialist, and a math curriculum 

specialist, and a language arts curriculum 

specialist, a math curriculum specialist, an English 

curriculum specialist, to supplement the work of 

these classroom teachers, and to try to organize 

curriculum, do you agree that that would be a 

positive thing for the education of the children in 

that school district? 

No, I'm not sure I would necessarily agree with that. 

Not one in every single area. It might be good. On 
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the other hand, it might also be that it would lead 

to an additional level of fragmentation. so I'm -- a 

lot would depend on how they're coordinated. 

Would at least one curriculum specialist at each high 

school be useful to try to coordinate the curriculum 

of the different programs in the high school -- check 

compliance of the district's curriculum with the 

state curriculum, that sort of thing? 

I would agree that that would be helpful. 

About how many districts will the TEA have a chance 

to actually visit, on-site, during the '86-'87 school 

year? 

I would say that -- approximately 300. 

Will you agree with me that approximately half of the 

year is already up? 

Yes. 

Half of '86-'87 school year? 

(Witness nodded head to the affirmative.) 

Yes? 

(Witness nodded head to the affirmative.> 

Dr. Bergin, I would like to show you what I'm going 

to mark as Plaintiffs' Exhibit 34, which is the 

status report on the accreditation of school 

districts from the Texas Education Agency Division of 

A~creditation, February, 1987. Can you review that 
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document and see if that appears to be a document of 

the TEA? 

Yes, it is. 

(Plaintiffs' Exhibit No. 34 marked.) 

If you can review that with me for a second, Dr. 

Bergin, does it show that in the first section, does 

it say the following that: accreditation monitoring 

visits have been made to 93 school districts during 

the current school year through January 16, 1987. 

And then show that 93 districts have been visited 

during the school year, 1987, up through January 16, 

1987, is that correct? 

Yes, that's correct. 

Does the exhibit that I have shown you, Plaintiffs' 

Exhibit 34, also list those districts you described 

-- districts that have been raised to accredited 

districts, that are classified as accredited advised; 

districts that have been reclassified from accredited 

to accredited advised; classified as accredited 

warned; assigned a monitor, there's one district with 

that; accredited probationary; all of these different 

categories are described in this Plaintiffs' Exhibit 

34, is that correct? 

Yes. 

So, I assume from looking at this, we can tell the 
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districts in the State of Texas which, at least as of 

February, 1987, fit into these various categories of 

accreditation, is that correct? 

Yes. 

5 MR. KAUFFMAN: Your Honor, we offer 

6 Plaintiffs' Exhibit 34 as evidence in the case. 

7 MR. O'HANLON: No objection. 

8 THE COURT: All right. It will be 

9 admitted. 

1 0 ( P 1 a inti f f s ' E xh i b i t No • 3 4 admitted. ) 

11 BY MR. KAUFFMAN: 

12 Q. Dr. Bergin, if you'll look to the last two pages of 

13 Exhibit 34, it mentions that there are two school 
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districts that are voluntarily operating without 

state accreditation, is that correct? 

Yes. 

And that includes the Allamoore and the Juno school 

districts, is that correct? 

That's correct. 

Okay. And I think we recall from earlier testimony, 

the Juno district is a district right next to San 

Felipe-Del Rio, over there in Val Verde County, is 

that correct? 

Uh-huh. 

Dr. Bergin, if we can look for a moment at the 
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curriculum rules -- if you were going through the I 
curriculum rules, I'm referring to Defendants' 

I 
Exhibit 23 if you can turn with me for a moment to I 

Page 9 --and as we're turning, I guess let me ask 

you a question. 

Generally, do these curriculum requirements 

mean that a school district must cover that material 

during the year in that course, during the time the 

course is given in the school district, is that 

right? 

If we're talking about elementary education, there is 

nothing to prevent a school district from merging 

essential elements, for teaching a music, and a 

reading, and a social studies essential element, the 

three different ones, together. If you're talking 

about secondary school, yes, then it is within the 

course. 

All right. But if you have an element in a music 

course in the elementary school, that has to be 

covered somewhere 

That's correct. 

-- whether it be in music, or language arts, or 

whatever, is that correct? 

That's correct. 

Okay. And these are requirements of the Texas 

I 
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Education Agency, which, according to your testimony, 

applied to every school district in the State of 

Texas, is that right? 

That's correct. 

Okay. Now, if you will look with me on Page 9, and 

I ' m r e f e r r i n g t o 7 5 • 21 ( c ) ( 2) ( B) ( i) • And i f y o u ' 11 

look at -- let me just sort of approach the witness 

for a second. 

I've got it. 

You've got it? 

Uh-huh. 

Okay. All right. Is that an essential element 

called developing pincher control? 

That's correct. 

So, as I understand it, that means that the Texas 

Education Agency has told each school district that 

during the elementary, and I guess this is in early 

elementary education, among other things it must 

teach, it must teach pincher control, is that 

correct? 

That's correct, yes. 

If we can go on to another example, on Page 239, I 

would like to refer you to Section 75.83 (b) (4) (C) --

239, okay. 

It's near the bottom of Page 239. 
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I have it. I have it. 

Now, we're still referring to Defendants' Exhibit 

233, and among the essential elements of consumer and 

homemaking education, under home and family living 

MR. THOMPSON: Excuse me, Mr. Kauffman, 

where are you? 

MR. KAUFFMAN: I'm on Page 239, (b) (4) (C). 

That one of the essential elements under 

Comprehensive Homemaking II, concepts and skills 

related to housing for the family, is it 0 the student 

shall be provided opportunities to identify 

principles of pleasing interior decoration,n is that 

correct? 

Uh-huh, that's correct. 

So the State of Texas does require that any school 

district in the state, if they want to teach 

Homemaking II, must identify principles of pleasing 

interior decoration, is that correct? 

That's correct. 

Now, if you had a school district, which for some 

reason of its own, were to want to teach a Homemaking 

II course, and not teach the principles of pleasing 

interior decoration, they would be violating the 

rules of the State of Texas, is that right? 

Th-at's correct. 
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And if a school district were to want to teach a 

Homemaking II course, which concentrated more on 

child development, or family living and parenthood, 

but did not want to spend time, at all, on housing 

for the family, that district would not have the 

control to do that in their district, isn't that 

right? 

That's correct. 

Because the State of Texas has found it necessary to 

control the curriculum of the State of Texas, of 

every school district in the State of Texas, 

sufficiently, to make sure that if you teach 

Homemaking II, you teach about pleasing interior 

decoration, is that right? 

That's included in there. 

During your testimony, you talked about an English 

teacher who might wish to spend a good deal of her 

time talking about Chaucer and Shakespeare, and not 

so much talking about writing a simple paragraph. Do 

you remember that testimony? 

Yes. 

Is that correct? 

Yes, that's correct. 

If a teacher were to be so bold as to try to go ahead 

and teach Chaucer, to concentrate on Chaucer, to use 
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Chaucer and Shakespeare as the basis of his English 

course, he would be violating the curriculum rules of 

the State of Texas, wouldn't he? 

No, I believe that I pointed out that a teacher who 

had a great interest in Chaucer, could use Chaucer as 

the way of getting into the other essential elements. 

And develop the grammar, and the writing, and the 

other skills, in terms of Chaucer. That would be a 

flexibility left up to the teacher. 

If the teacher, though, decided to spend his time, or 

her time, talking about Chaucer and discussing it 

with the children in the class, having them read 

during the class, going to plays as field trips, that 

sort of thing, but never got around to concentrating 

on writing a simple paragraph, that teacher is likely 

to have trouble with her students when they take the 

TEAMS test, aren't they? 

Not necessarily. 

Well, what do you mean "not necessarily?" I mean 

Well, it is very possible that the students that 

would have come to that teacher would have had a very 

good background, already, in basic skills -- would be 

ordinarily operating at a level much -- far higher 

than whatever that grade level's TEAMS test would be. 

And regardless of what the teacher did, the students 
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would do well on the TEAMS test. 

You will agree with me that there's an increasing 

concentration in the Texas Education Agency on the 

use of TEAMS- scores to judge the quality or 

performance of school districts in the State of 

Texas, is that right? 

Yes, I would agree. 

In fact, there is now under consideration a proposal 

that school districts that do well enough on TEAMS 

scores won't get the scrutiny by your accreditation 

office, that school districts that do badly on the 

TEAMS scores will get. Have you heard that? 

That's being considered, yes. 

And earlier, you talked about the Houston ISD; you 

recall that testimony? 

Yes. 

And I think you said that there's a variety of 

quality of leadership at the Houston ISD -- at 

different campuses of the Houston ISD, is that right? 

That's correct. 

~d are you basing that on the fact that some of 

those school districts have higher TEAMS scores than 

others? 

Yes. 

so, if a principal wants his, or her school, to be 
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looked at as a good school with good leadership, 

they're going to have to make sure that their TEAMS 

scores are higher, aren't they? 

Yes. 

And you will tell us, today, and I'm sure that you 

would tell the principals of Houston ISD, that you, 

the Deputy Commissioner of the TEA, are willing to 

assess the qualities of leadership of those 

principals based on the TEAMS scores in their 

schools, is that right? 

The TEAMS scores of any particular year -

Uh-huh. 

do not necessarily reflect the principal that is 

in that school right then and there. 

Uh-huh. 

If you're taking the fifth-grade TEAMS test, then 

certain things happen in first grade, and second 

grade, and third grade, and fourth grade, that led up 

to whatever happened in the fifth grade. So they 

reflect a great deal more than just the person who is 

currently there. But one of the things that they do 

reflect is, who has been looking at what the students 

did in third grade, and in second grade. And try to 

do something about that. 

Okay. Well, first you would agree with me that 
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taking the TEAMS scores out of context of what's 

going on in those schools during the past years, and 

judging the ability of a principal, on that basis, 

would be an incorrect way to assess the principal, 

isn't that right? 

As the only way, it would not be sufficient. 

Okay. If we can get back, I guess, to the importance 

of the TEAMS scores though -- there also, as I 

understand it, there's a proposal that might tie the 

funding of school districts, or the funding of 

individual schools, to their quality of their TEAMS 

scores, is that right? 

I have heard that, yes. 

Okay. And that's a proposal being bantered about, 

either by the State Board of Education, or by some of 

its committees, is that right? 

That's correct. 

So again, I suppose a school district that wanted to 

make sure that it would get its full funding, and 

principals, who wanted to make sure that they would 

be assessed by people like you as good principals, 

are going to be concentrating on their TEAMS scores. 

And that's going to, obviously, be the most important 

part of their lives for awhile, wouldn't it? 

I would agree that it would be important, yes. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

6445 

Well, it's not just important. It's sort of like-

Perceived as important, yes. 

It's not just important like other things are 

important. It's going to be, probably, the most 

important part of the assessment of those principals, 

and the assessment of those school districts, isn't 

it? 

Yes, it will carry a great deal of weight. 

So, if we go back to our teacher who wanted to spend 

a lot of time talking about Chaucer -- I don't know 

Chaucer very well, so let's talk about Dante. I 

think I'm more familiar with the levels of hell, so 

let's talk about Dante. 

MR. O'HANLON: We've been through all of 

them in this case. 

The important part is where we'll end up. 

If this teacher, for some reason, felt that it 

is important to talk about the different levels of 

hell, and spent a good deal of time talking about 

that, that didn't want to make sure and work with 

their students every day to write that one simple 

paragraph, like they're going to have to write on 

their TEAMS test, I assume somebody -- the principal 

of the school, or the superintendent, will tell that 

teacher, "Look, you can teach Dante to your kids at 
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home. But in our school district, you better teach 

that paragraph, and forget Dante for awhile," don't 

you think? 

I would hope that that would not be the case. I 

would hope that we have done enough training, and 

talking about the importance of a well balanced 

curriculum, that there would be an ever increasing 

awareness that balance means balance, and it has an 

intent. 

Now, if for some reason, on the board of this 

district-- let's say that it was in a district near 

-- oh, Austin College, up in Sherman, and the board 

seemed to be run by the Classics Department at Austin 

College, and they felt that it was extremely 

important to the kids in their district to have a 

foundation in classics, more important than anything 

else. Under the TEA rules, they can only do that if 

they could teach the essential elements as defined by 

the State of Texas, first, is that right? 

That's right. Or along with it, not necessarily 

tirst. 

All right. You talked a bit about the different 

programs. I think there's the general program, the 

advanced high school program, and the advanced high 

school honors program, is that right? 
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That's correct. 

And the provisions for each of those types of 

transcripts, and even the seal that's put on the 

transcript of every student in the State of Texas, 

delineated by the State of Texas, is that right? 

That's correct. 

Now, the State of Texas has told districts that if 

your student gets a general diploma, they get a seal 

on their diploma, which looks like the following. 

And they put the seal right in the regulations, don't 

they? 

Yes. 

And we'll look at your Defendants• .Exhibit on the 

curriculum regulations I think it's Page 325. 

Right there, you can see that some kids in the state 

are going to get transcripts that are stamped "high 

school program?" 

That's correct. 

Some kids will get transcripts that are stamped 

"advanced high school program?" 

{Witness nodded head to the affirmative.) 

And other kids will get transcripts that are stamped 

"advanced high school honors program," is that right? 

That's correct. 

Of course, in order to get stamped like that, you 
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have to be going to a school district that offers 

each one of those three programs, don't you? 

That's correct. 

So, if a district only offered the general program, 

the students in that district could only get a 

regular stamp, a high school program stamp, is that 

right? 

That's correct. 

And that student could not get an advanced high 

school program stamp, or an advanced high school 

honors program stamp, is that right? 

That's correct. 

As you described that program, it sounded to me as 

though the advanced high school program is seen by 

the Texas Education Agency, and I assume will be seen 

by universities, as a college prep program. The type 

of program that will prepare kids to go to college 

and do well in college, is that right? 

Not necessarily -- well, I would have to say more of 

a college prep program, yes. 

Okay. 

But not necessarily one that -- the absence of which, 

would preclude the students from going on to any 

college program that they wanted. 

Okay. So, if I understand your answer then, the 
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advanced high school program, and the advanced high 

school honors program, are seen more as pre-college 

programs, but a college admission official wouldn't 

necessarily preclude a student because they only had 

a high school program? 

That's correct. 

All right. Now, in order to offer the advanced high 

school program, you do have to offer a few things 

that you don't have to offer in the regular program, 

isn't that right? 

No, I believe not. I believe that in the list of the 

course requirements, the districts must provide, must 

offer -- under the description of the well-balanced 

secondary curriculum, school districts must offer 

enough courses to include the advanced English 

course. They must offer enough math courses to 

include all of the math requirements that would be 

necessary; enough science, to include all of the 

science requirements; must include enough computer 

science courses. So that the school district must, 

~t least, offer the courses necessary for the 

students to take to get that advanced transcript. 

Whether or not students would opt to go that route is 

a different story. 

Well, let's take that one at a time. First, can we 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

6 450 

tell by looking at Page 321 and 322, for the general 

program, and then looking at Pages 322 and 323 and 

324, for the advanced high school program, we can 

tell what's required for each one of those, is that 

right? 

Yes. 

Okay. And doesn't the advanced high school program 

require three units of science, while the general 

program only requires two units, is that right? 

That's correct. 

And the advanced program requires other languages -

two units from the same language. And the general 

program does not require any foreign language, is 

that right? 

That's correct. 

And the advanced program offers computer science, one 

unit selected from, with some options. And the 

general program does not require computer science, is 

that right? 

That's correct. 

Or. Bergin, you've talked about the requirements of 

the State of Texas in the area of curriculum. But it 

is my understanding that districts also can get 

waivers from other requirements of the Texas 

Education Agency, is that right? 
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That's correct. 

And we have heard, during the course of this trial, 

something about the 22-to-1 ratio, and the pre-K 

program. You've heard about all of those things, 

haven't you? 

That's correct, uh-huh. 

MR. KAUFFMAN: May I approach the bench, 

Your Honor? 

THE COURT: Yes, sir. 

I would like to show you what's been marked as 

Plaintiffs' Exhibit 35. At least it will be marked 

Plaintiffs' Exhibit 35. And is that the report of 

the Commissioner of Education, Dr. Kirby, here, to 

the state board, regarding compliance by school 

districts with state law regarding class size, is 

that right? 

Yes. 

And this is a report by the Commissioner of Education 

to the state board, listing all of the districts that 

have received waivers for various types of waivers 

that are allowable in the State of Texas, is that 

right? 

Yes, it is. 

Is that correct? 

Yes. 
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One of the types of waivers that you can -- a 

district can get is, if for some reason or another 

for some reason or another, they cannot get down to 

the 22-to-1 maximum class size, they can get a waiver 

for that, is that right? 

That's correct. 

And if they cannot offer a pre-kindergarten program, 

for one reason or another, they can get a waiver and 

not require the pre-kindergarten program? 

That's correct. 

Before we go on, would you agree that having a 

pre-kindergarten program, especially in districts 

with large numbers of disadvantaged students, is a 

very favorable thing, very positive thing, for the 

education of the children in those districts? 

Oh, I would agree. 

And similarly, the House Bill 72 requires, and the 

TEA has issued regulations regarding the 22-to-1 

maximum class size, is that right? 

Yes. 

And do you agree that having classes in kindergarten 

and first, and second grade, of no more than 22 

students to one teacher, is a positive thing for the 
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But again, school districts can get that requirement 

waived by the Commissioner of Education, Dr. Kirby, 

is that right? 

That's correct. 

If we can look at Page 3 of Plaintiffs' Exhibit 35, 

this tells us the number of waivers granted during 

the 1 85-'86 school year, is that right? 

Yes. 

(Plaintiffs' Exhibit No. 35 marked.) 

MR. KAUFFMAN: Your Honor, while I'm 

standing, I would like to offer Plaintiffs' Exhibit 

35 into evidence. 

MR. TURNER: Do you have an extra copy of 

it? 

MR. KAUFFMAN: I'm sorry, I just gave one 

to Kevin. I'm sorry, I don't have an extra. 

MR. O'HANLON: We don't have any 

objections. 

THE COURT: Okay. It will be admitted, 35. 

22 (Plaintiffs' Exhibit No. 35 admitted.) 

23 BY MR. KAUFFMAN: 

24 Q. Okay. Dr. Bergin, if we can look now at Page 3 of 

25 Plaintiffs' Exhibit 35, I think it shows that during 
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the fall of 1985-'86, there were 325 school districts 

that received waivers from -- well, received waivers 

during that time period, is that correct? 

That's correct. 

And during the spring of '85-'86, the next semester, 

286 districts got waivers, is that right? 

That's correct. 

And during the fall of 1986-'87, the next semester, 

227 districts got waivers, is that right? 

That's correct. 

And the grand total, according to this Plaintiffs' 

Exhibit 35, 838 waivers, is that right? 

That's correct. 

Now, this means that the school district has been 

allowed by the Texas Education Agency not to meet 

requirements that are laid out in House Bill 72, is 

that right? 

That's correct. 

Now, and in the rest of Plaintiffs' Exhibit 35 is a 

list of those districts that received the waivers for 

each of those time periods, is that right? 

Yes, that's correct. 

Okay. Now, one of the reasons, as I understand it, 

for not -- excuse me, one of the reasons for not 

being able to provide a program like the 22-to-1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

6 455 

ratio, or pre-kindergarten, is a lack of physical 

facilities, is that right? 

Yes. 

So we can tell by looking at Page 3 of Exhibit 35, 

that during the fall of '85-'86, there are 225 

districts who couldn't offer the program, because 

they didn't have the physical facilities to offer it, 

is that right? 

Uh-huh, that's correct. 

There's also another reason, for lack of teachers, is 

that correct? 

That's right. 

So there are 46 districts which had the facilities, 

but didn't have the teachers, is that right? 

15 A. That's correct. 

16 Q. Now, when a district asks for a waiver, they have to 

17 give what they call a corrective action plan, is that 

18 right? 

19 A. Yes. 

20 Q. Saying, "We're going to do this and this and this, to 

21 

22 

23 

24 

25 
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try to correct this over the next few years," is that 

right? 

Yes. 

Now, in order to get more teachers, are these 

districts having to just go out and recruit other 
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places? Is that what they're having to do, or what? 

They're doing a multitude of things. They can have a 

plan for recruitment. They have a plan -- they can 

have a plan for retraining existing teachers into 

another curriculum area. They can have a plan for 

raising their own, in a sense, supporting teachers in 

additional education, and have them come back to the 

district. 

Now, if a school district, after about a year, or 

year and a half, here, still didn't have enough 

teachers, what sort of suggestions would the Texas 

Education Agency give to that school district to find 

more teachers? 

Well, I know that we have worked with some school 

districts, with Region 20, to see about coming up 

with some sort of a cooperative plan for training 

teachers. And a combination of training and 

recruiting teachers, to bring the training from other 

universities, on-site, to other school districts, and 

help assist them in that way. That's one of the 

things that might be available to them. 

In the very in every circumstance, we would 

want to get together with the school district 

administrators and with whatever agencies there are, 

like the service center, or the colleges nearby, to 
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see, collectively, what kind of adjustments can be 

made, and what kind of programs we might be able to 

put in place. 

Do you suggest to the districts that they go out and 

recruit some of these new teachers that are becoming 

available in the northern states and the northeastern 

states? 

Not necessarily. Basically, what we try to do is 

just open up a dialogue of talking about what the 

needs are, and of getting the districts, themselves, 

to give something to the planning process of what 

things they might do. 

So, if a district hasn't been able to find these 

teachers for a year or two, or more, you will 

dialogue with them, but you won't tell them to go on 

up to Detroit and try to get some of those teachers 

that have been laid off? 

I'm not saying that we wouldn't. What I'm saying is, 

there are often many avenues, even without waiting 

for a year and a half. That oftentimes, the 

districts will call us, themselves, and we'll sit 

with them and try to plan things ahead of time, so we 

don't have to wait for a year and a half. 

Do you think the districts in the State of Texas, in 

general, are trying to recruit all over the state, or 
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outside the state, in order to make sure they can 

have enough teachers to put on a program in Texas? 

I don't know that every district in Texas is 

recruiting everywhere. But I do think that 

recruiting in other states is part of -- is one of 

the things that many districts are doing. 

Is recruiting around the state one of the things that 

many districts are doing? Do Dallas districts 

recruit in the Valley? 

I don't know, specifically, if Dallas districts go 

and recruit in the Valley. But I do know that 

Houston would go and recruit in the Valley. And I 

think that Valley districts go and recruit in other 

areas. I get telephone calls, constantly, asking me 

if I know where there is a good teacher, and a good 

administrator, and a good whatever. so, I think 

everybody is trying to recruit everywhere. 

Now, by "everybody," you mean both the rich and the 

poor districts have to go and recruit everywhere, or 

just the rich districts can do it? 

I think everyone. 

And by "everywhere," you're talking about both around 

the State of Texas, and even outside the State of 

Texas 

Yes. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

--districts have to recruit for teachers, don't 

they? 

Yes. 

6 459 

One of the other types of waivers that a district can 

get, is to waive the full day kindergarten program, 

is that right? 

That's correct. 

Okay. And I know that under House Bill 72, there's 

some question about whether they meant full day or 

half day? 

Right, right. 

But in your opinion, do you feel that especially for 

minority or disadvantaged youth, that a full day 

kindergarten program is a very positive thing for 

their education? 

I will agree. 

Will you agree with me that many districts have been 

able to get that requirement waived, for whatever 

reasons? 

I agree that many districts are only offering a half 

day, yes. 

Well, by only offering a half day, are they having 

the full day requirement waived as to them? 

Yes, they are. 

Okay. I have been looking over some of these 
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waivers, and I won't belabor them, but it looks to me 

like, at least until a few months ago, you signed the 

statement saying that a district's waiver had been 

approved, is that right? 

That's correct. 

Do you recall whether you signed each one of those, 

individually, or did you just have a form with your 

name on it that someone typed on it? 

Usually, what happens is that I get a stack -

Yeah. 

-- of them at one time. 

Okay. 

But they are signed, individually. 

Was there a form, though, that had your signature 

written on it, so that someone could approve the 

waiver of Allamoore district, and then send it to 

Allamoore district, and you wouldn't have to read the 

whole application? 

For -- for what? 

For granting waivers. Let's say for the 22-to-1 

requirement, where there were, I guess there have 

been 800 in the last year and a half. 

They were done automatically. I did not sign each 

one of them individually. 

Ok-ay. Another type of program that can be waived, 
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under the Texas Education Agency rules and 

regulations, is the pre-kindergarten program, is that 

right? 

That's correct. 

Okay. And I'm sure you'll agree with me that having 

a pre-kindergarten program would be advantageous for 

all students, I would suppose? 

That's correct. 

Would you agree further, that it would be especially 

advantageous for a minority and disadvantaged youth 

to have a pre-kindergarten program? 

Yes. 

Another type of requirement in the Texas Education 

Agency that can be waived, and is waived, is teacher 

certification requirements from time to time, is that 

correct? 

That's correct. 

And if a teacher doesn't have a certificate to teach 

math, but the school district really needs them, they 

can go ahead and teach math and get an okay by the 

TEA, is that right? 

They can -- yes. 

And there can even be teachers who have had no 

education degree at all, but can still get a -

either a special assignment permit --
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Or something, is that correct? 

Yes, that's correct. 
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Let me try to make that clear, then. The TEA will 

allow a district to have a teacher teach in the 

classroom, even though the teacher does not have the 

certification, is that correct? 

In that area, yes, that's correct. 

In the -area of bilingual education, can some school 

districts have parts of -- get a waiver from offering 

parts of the bilingual education program, because of 

the inability to find bilingual teachers, for 

instance? 

Yes, they can. 

Now, under each of the waivers that we've talked 

about then, there are school districts in the state, 

in fact, many school districts in the state, who, for 

one reason or another, do not meet all of the rules 

and regulations of the State Board of Education, is 

that correct? 

Yes. 

And I assume that if you went down to the point of 

looking at teacher certificates, probably almost 

every district in the state has some waiver, or some 

special permit, or something, out from under the 
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requirements of the State Board of Education, is that 

right? 

I really can't answer, definitely, that every 

district would have one. But it would -- at least I 

could say that probably at one time or another, every 

district has had one, yes. 

Okay. And when you say, "one," you mean one waiver, 

or one approval by the Texas Education Agency of not 

meeting all of the requirements of the State Board of 

Education, is that right? 

Well, both. 

Dr. Bergin, I would like to discuss with you for a 

moment Defendants' Exhibit 65, which is the 

accreditation report on the Midway Independent School 

District. And I only have one copy in front of me. 

Can I come look over your shoulders? 

Yes. 

I would like to review some of the matters that the 

Texas Education Agency has noted about the Midway 

school district, if I could. And if we can look for 

a second at the comments-- and we're on Page 6, of 

Defendants• Exhibit 65. Well first, let's look at 

paragraph five. Does it find that the district may 

be in violation of the provisions of House Bill 72 

regarding the pre-kindergarten waiver? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

/o. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

6 46 4 

Yes. 

Okay. And the problem there was that it looked as 

though there were enough kids in Midway who needed a 

pre-K program, but Midway was not offering a pre-K 

p r o g r am , is that r i g h t? 

That's correct. 

Okay. And in No. 7, does it say that in Midway--

and by "it," I mean, did the Texas Education Agency 

say, in December of 1985 

Uh-huh. 

That class sizes are increasing to the extent that 

they are not appropriate for effective teaching and 

learning? 

Yes. 

Is that correct? 

Yes. 

And then they go on to talk about various classes 

that are too large, is that correct? 

That's correct. 

Do you agree that in many districts, there are class 

sizes that are too large to be appropriate for 

effective teaching and learning? 

Yes. 

Okay. And in this example on No.7, on your 

Defendants' Exhibit, regarding the Midway school 
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district, the examples you give of classes that are 

too large are around 33, 38 and 40, is that right? 

That's correct. 

Okay. And so at least according to the Texas 

Education Agency, when talking about the Midway 

school district in the State of Texas, it found that 

t h e s e c 1 a s s e s o f 3 3 , 3 4 , 4 0 , we r e t o o 1 a r g e . An d 

that they are not appropriate for effective teaching 

and learning, is that right? 

That's correct. 

Now also with regard to the Midway school district, 

the Texas Education Agency criticized their guidance 

program, is that right, in No. 8? 

Yes. 

Okay. Did you find that the guidance program did not 

serve all of the students? 

All of the students. 

Okay. 

And that's 

Now, without reading the whole paragraph, although 

you may if you want, is the basis of that, is the 

Texas Education Agency feels that you do need 

sufficient counselors at the elementary, junior high, 

and high school level, to work with the children in 

the district? 
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You at least need to be sure that the services are 

provided to reach all of the students. And in this 

case, they felt that at the elementary level, there 

just were not services being provided for the 

students. That doesn't necessarily mean that that 

would be translated into a full-time counselor at 

every level. 

Well, at least in the Midway district, in the '85-'86 

school year, the TEA found there were not enough 

guidance services available, is that right? 

That's right. 

So, for the Midway school district to cure that 

problem, they would either have to hire a counselor, 

or hire a consultant, to come in part-time and meet 

with the children, is that right? 

Or possibly use the high school counselor, and expand 

the high school counselor services, or something like 

that. 

But clearly, if the high school counselor is spending 

time with the elementary school, the counselor is not 

going to be at the high school. 

That's correct. 

And I think that the last thing the Texas Education 

Agency found, about Midway, is that there were 

problems with the staffing patterns for student 
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health services, and they didn't adequately meet the 

students, is that correct? 

Meet the needs of the students, yes. 

So, it looks as though Midway also needed to offer 

more health services. And more health services would 

be provided by hiring a nurse, or hiring a part-time 

nurse, is that correct? 

That's correct. 

Each of the things we've been talking about Midway, 

were matters about the Midway district found by the 

Texas Education Agency, during the '85-'86 school 

year, is that right? 

That's correct. 

Dr. Bergin, you've missed some of the fun of this 

trial. And one of the fun things is talking about 

the cost of portables. And I have here a request for 

waiver by the Arlington ISD. And there are some 

figures on here about their cost of portables. And 

if you can review those with me. 
. 

First of all, does this appear to be a request 

for waiver by the Arlington ISD? They're going to 

talk about buying portables and whatever, is that 

right? 

Yes. 

And this is for the fall semester, I guess, of 
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'85-'86? 

That's correct. 

Okay. And on there, there are some figures on cost 

of portables. And does it show that they're going to 

buy 18 portables for $1,134,000.00? 

That's correct. 

Okay. And if my math is correct, I think that comes 

to $63,000.00 of portable buildings, is that about 

right? 

That's right. 

Yes? 

That's right, yes. 

Okay, fine. They also say that there are 36 

classrooms in those 18 portables, so that comes to 

around $31,000.00, $32,000.00 a classroom, is that 

right? 

That's correct. 

Okay. Thank you. 

Dr. Bergin, I'm not going to go through this 

whole book with you, but does it look a little 

familiar to you? There is something on the general 

accreditation requirements that are used here in the 

State of Texas, is that right? 

Yes. Is that the principles and standards? 

I think so. It's a group of interior administrator 
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addressed memos regarding athletics, drivers' 

education, economics, vocational, that sort of thing, 

is that right? 

Okay. 

And I would like to review with you some of these 

matters, if I could. 

MR. KAUFFMAN: May I approach the witness 

stand, Your Honor? 

THE COURT: Yes, sir. 

(Plaintiffs' Exhibit No. 36 marked.) 

In the book of the Texas Education Agency, there is a 

section called School Plant, where the Texas 

Education Agency recommends certain school site sizes 

and school sizes, and that sort of information, is 

that right? 

Yes. 

Okay. Does this look like something you're familiar 

with? 

This is something that is currently kept as part of 

the training for the division of accreditation. 

Different guidelines, and suggestions, for things 

that they might look for when they go to the school. 

Okay. So certainly, TEA finds it important to train 

its accreditation staff on matters of facilities 

before they go out and look at facilities, is that 
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right? 

That's correct. 

Now, there has been some testimony earlier, that 

facilities really don't matter too much. You know, 

if people are dedicated enough, they can be educated 

under a tree, I've heard that sort of thing. 

As far as the TEA is concerned, that's not 

true, is it? You've got to have decent facilities to 

teach kids? 

Yes, yes. 

In your suggested sizes of buildings and areas, you 

have information like suggested school sizes, where 

you recommend that an elementary school have 500 to 

600 students, is that about right? 

I do have to point out that this information right 

here on plants --

Uh-huh. 

Which we really do not focus on, currently, in 

accreditation, unless there appears to be a problem 

that is -- as in the situation at Midway, where it 

was the opinion of the people who went out there, 

when they saw the classroom, they said the 

instruction was not effective. Then that is when we 

will look at size, and begin measuring. 

This is used more in the case when school 
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districts need assistance on developing facilities, 

and they do want architects, and they want some kind 

of assistance in that. Then, we did have a division 

called school plants facilities, that would give this I 

kind of information. 

But today, we do not go around and measure 

these kinds of figures against the students that are 

there. 

Uh-huh. 
( 

So, I do want to point that out. 

Sure. If I understand your testimony correctly, when 

the Texas Education Agency accreditation staff goes 

out to districts, they do, from time to time, find 

facilities that are in sufficient disrepair 

Yes. 

-- that causes concern --

Indeed, yes. 

You have to let me finish my question, I'm sorry. 

That it causes concern about the educational 

development of the students in those districts, is 

that right? 

Yes. 

Okay. Dr. Bergin, you are familiar with 

requirements, such as this suggested sizes, buildings 

and areas, that are used as at least training 
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MR. KAUFFMAN: Your Honor, I move that 

these two pages be admitted as Plaintiffs' Exhibit 

36. They are information from the '85-'86 

accreditation materials of the Texas Education 

Agency. 

And since I haven't shown them to him, I'll 

withdraw my offer until they get a chance to look at 

it. 

THE COURT: Okay. 

MR. 0' HANLON: Yeah, he said tv. L.ings 

that were in conflict with each other~ They are not 

requirements of the Agency at all. And if the 

purpose of the offer is to demonstrate -- is to say 

that they're requirements of the Agency, that hasn't 

been proved up. And in fact, is not the case. A 

list of suggested school size is suggestion. For 

that purpose, we don't have any objection, but it 

certainly is not a requirement. 

MR. KAUFFMAN: Your Honor, I didn't mean to 

offer it as a requirement. I meant to offer it as 

material that's used in training TEA accreditation 

staff when they go out to review school districts in 

the State of Texas. 
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MR. O'HANLON: Actually, that's-- that's 

still not true, either. It's-- A, it's not true. 

And B, it's not testimony. This is under the Texas 

Agency's school plant section. That might have been 

in a book. She just testified that it was in there, 

but it wasn't part of something that they normally, 

customarily, look at. 

MR. KIRBY: That's right. 

MR. KAUFFMAN: I'm not exactly sure how to 

respond. I think she's said it's something used by 

TEA in training their staff in going out and looking 

at districts when they're doing accreditation visits, 

when they're necessary. And I just offer it for that 

purpose. 

MR. O'HANLON: Well, see the problem is 

that the predicate of this is -- the Commissioner 

just told me that there used to be, as part of the 

technical assistance provision, a section on school 

plant assistance. 

MR. KIRBY: Correct. 

MR. O'HANLON: When Mr. T. R. Jones, who 

was the director of that division, or section, 

retired, that division ceased to be in existence. So 

that this is kind of a vestige of an old agency 

section that -- where some of the materials are still 
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THE COURT: Tell me again what your offer 

is. 

MR. KAUFFMAN: I'm offering it as evidence 

of building -- suggested sizes, building and areas, 

by the Texas Education Agency school plant section. 

That, according to the witness, are used by Texas 

Education Agency accreditation staff when they are 

dealing with issues of facilities and facilities• 

use. 

MR. O'HANLON: That's not what her 

testimony was. 

MR. KAUFFMAN: May I ask the question, 

again? 

18 THE COURT: Okay. 

19 BY MR. KAUFFMAN: 

20 Q. Okay. Dr. Bergin, you've heard the argument. Let me 

21 

22 

23 

24 

25 

try again. 

Do you agree that these two pages, which I have 

marked as Plaintiffs' Exhibit 36, are some suggested 

sizes, building and areas, of the Texas Education 

Agency school plant section, that are used by staff 
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of the Texas Education Agency accreditation division 

when they go out to a school district and deal with 

the issue of quality of facilities? 

If/they have a question when they go to that district 

that deals with facilities, and the district, itself, 

is asking for some kind of guidance what do we go 

by, what's appropriate-- then this is used only as 

suggestions and discussions with the agency staff, to 

offer as suggestions. But these are not official 

guidelines, nor are they a minimal position, or are 

they anything that are looked at on a routine basis. 

Okay. 

THE COURT: Objection? 

MR. O'HANLON: Relevancy, this time. And 

A, he hasn't proved it up. B, it's not a 

requirement, or anything. I'm not sure it's 

relevant. And he keeps offering it as some kind of 

TEA requirement. It's not. 

THE COURT: Okay. Are you offering it as a 

requirement? 

MR. KAUFFMAN: No, Your Honor, I'm not. 

I'm offering it as some standards that are looked at -

THE COURT: Okay. He wants relevancy. Do 

you want to explain relevancy for the record? 

MR. KAUFFMAN: Yes, Your Honor. The 
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relevancy of the document is that the testimony of 

the witness was, that from time to time, 

accreditation officials are faced with the problem of 

dealing with facilities. And that the Texas 

Education Agency has drawn up certain size 

requirements, and square footage requirements, and 

whatever, that are used by Texas Education Agency 

staff when they go out and look at districts in the 

State of Texas. And it's relevant to the issue of 

what standards are appropriate for facilities. 

MR. O'HANLON: Have we been in the same 

courtroom? I think she said -- I think she said that 

they were -- when somebody asked for advice, this is 

an old thing that they had to talk about in a general 

sense. This is not something that they use for 

purposes of the accreditation. 

THE COURT: Okay. I think that's what she 

said. Is that --

MR. KAUFFMAN: I'll offer it on that basis. 

On the basis of what she testified on, Your Honor. 

THE COURT: Okay. 

MR. O'HANLON: It's not relevant. 

THE COURT: Now, do you want to explain the 

relevancy? 

MR. KAUFFMAN: Okay. The relevancy is that 
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1 the document is still used by TEA staff in some way. 

2 And when TEA staff is confronted with issues of some, 

3 at least, standards, to look at -- when looking at 

4 facilities issues in the State of Texas, these are 

5 some facts that they do look at. And that is 

6 relevant to the issue of what quality of facilities 

7 are in the State of Texas. 

8 MR. O'HANLON: He hasn't proved that. 

9 These are kind of generalized guidelines that used to 

10 exist, that they never use anymore. And she just 

11 testified they talk about them in a very general 

12 sense. What I'm worried about, is they're going to 

13 become something else in the record, that they 

14 aren't. They're not guidelines. They're not 

15 anything. It's a set of -- it's a wish list, or 

16 something, that sets out just general kinds of 

17 criterias, or something with respect to school 

18 conjunction. Not binding, in any way, shape, or 

19 form, on the school districts. Not relevant to 

20 anything before the Court. 

21 BY MR. KAUFFMAN: 

22 Q. Dr. Bergin, were they written by TEA? 

23 

24 

25 

A. 

Q. 

Yes, they were written by --

Are they in the book on curriculum requirements, 

along with all of the other TEA requirements? 
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The book that you have, in your hand, contains a lot 

of things. Some of which are very familiar to me, 

and others, I'm not sure of. This is a local 

information document that someone in accreditation 

has developed. It is not our official TEA 

accreditation training manual. 

When you say "local," I want to make sure local-

inside the Texas Education Agency? 

Local. Inside, yes. I • m assuming that. Because 

that is not our official TEA accreditation training 

document. It has a lot of pieces of a lot of 

official documents. 

This particular sheet, I do happen to be 

familiar with. And I will have to say that the last 

time that I remember that it was used, was when we 

were when T. R. Jones, Mr. T. R. Jones, was 

working with the architects from the Venus school 

district, and wanted -- they wanted some guidelines, 

some suggestions, some -- what are some figures that 

-- and measurements that we might look at. After 

that time, that's not to say it hasn't been used 

again, but I really -- I cannot vouch when it was 

used again. 

MR. KAUFFMAN: Your Honor, I think I've 

argued it out. I'm sorry. 
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THE COURT: Okay. 

MR. KAUFFMAN: I've tried my best. 

THE COURT: Anything else? Anything else, 

now? 

MR. O'HANLON: Same objection. I don't 

think it's relevant. 

THE COURT: Okay. I'll overrule. It will 

8 be in evidence, 36. 

9 (Plaintiffs' Exhibit No. 36 admitted.) 

10 BY MR. KAUFFMAN: 

11 Q. Dr. Bergin, when your staff, the staff you used to 

12 have, of the Texas Education Agency, in accreditation 

13 does go out and do their visits, they certainly seek 

14 to follow the principles and standards for 

15 accreditation that are in the Texas administrative 

16 code, is that right? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

That's correct. 

And I assume you're fairly well familiar with those 

principles and standards, is that right? 

Yes. 

Would you agree that under principle No. 1, standard 

three, is the standard, "The district's tax rate is 

adequate to finance required programs and 

operations," in Section 97.21, principles? 

Yes, now -- I'm sorry --
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We agree that one of the standards that must be 

applied by groups that are accrediting school 

districts in the State of Texas -- and by groups, I 

mean TEA employees, is the standard, "The district's 

tax rate is adequate to finance required programs and 

operations?' 

That's correct. 

Under that -- one indicator of that, is that funding 

is adequate to allow instructional program to be in 

compliance with the accreditation requirements, is 

that correct? 

Correct. 

You will agree with me that there is a level of 

funding that is necessary to be in compliance with 

the accreditation requirements in the State of Texas? 

That's correct. 

Some level of funding? 

Yes. 

And another indicator under that standard, is that 

the conditions of the physical facilities reflect 

sufficient financial support by the district's 

citizens, is that right? 

That's correct. 
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So two of the issues that the TEA accreditation 

division looks at, when it goes out to accredit 

schools, is that the funding is adequate to provide 

for the program, and the funding is adequate to 

provide for the financial support, is that right? 

That's correct. 

So, the funding of those programs is certainly 

important to Texas, isn't it? 

Yes. 

Another matter that the TEA staff looks at is class 

sizes, is that correct? 

That's correct. 

Class sizes are also important matters in accrediting 

school districts in Texas, is that right? 

Yes. 

And we talked about the importance earlier of 

appropriate class sizes for students, is that right? 

That's correct. 

And of course, facilities are important to the 

education of students in Texas, is that right? 

Yes. 

Okay. Facilities have to receive proper maintenance, 

and have to accommodate the needs of handicap 

persons, and be designed for their functions, that 

sort of thing, is that right? 
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That's correct. 

Now, you talked a lot about the interrelationship of 

the curriculum elements with things like textbooks, 

and testing, and teacher education efforts. Do you 

remember some of that testimony? 

Yes. 

Is that correct? 

That's correct, yes. 

Okay. As it works now, the Texas Education Agency 

approves two or three books for fourth grade, is that 

right -- fourth-grade language arts? 

Five books. 

Five books of fourth-grade language arts? 

Yes. 

For a school district to get free textbooks, it has 

to accept one of the textbooks approved by the Texas 

Education Agency, is that right? 

That's correct. 

Now, if that school district decides that they like 

another textbook, the school district has to go out 

and buy its own, is that right? 

Supplementary materials, yes. They have to buy their 

own. 

So, if for some reason, the Texas Education Agency 

has not approved the textbook that meets the needs of 
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Carrollton-Farmers Branch, or Amarillo, or 
I 

Brownsville, then those districts will have to go 

and buy their own textbooks, is that right? 

out I 
I 

MR. O'HANLON: Objection, Your Honor. Now 

we've got another new issue in this case, which is 

the challenge of the textbook adoption process in the 

State of Texas, which is not pled in the lawsuit. 

This isn't relevant. I didn't see anything --maybe 

Mr. Kauffman will find out another fundamentally very 

general sentence where this was raised. But I 

haven't seen anything about the textbook adoption 

process in the State of Texas. 

MR. KAUFFMAN: Your Honor, I think the 

direct testimony spent a good deal of time trying to 

show the interrelationship among all of these 

factors. And I just want to go into that some, 

myself. 

THE COURT: Okay. I' 11 overrule. 

I 
I 

19 BY MR. KAUFFMAN: 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Dr. Bergin, I think we had that one right. Was that 

if Brownsville, or Carrollton-Farmers Branch, or 

Amarillo, wanted to use a textbook not on the 

approved list, that they would have to use their own 

local monies to buy those textbooks, is that right? 

They would have to use their own local monies, yes. 
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And similarly, if a school district wanted to buy an 

extra workbook to go with the textbook, that also 

would be bought out of their local monies, is that 

right? 

Yes, that is correct. 

Okay. And those decisions on which textbooks are 

appropriate, are made by the State Board of Education 

in Austin, is that right? 

That's correct. 

In the area of testing, it is the State Board of 

Education that approves of the TEAMS test, is that 

right? 

Yes. 

Okay. And it is not a local district writing a test 

of its own to test what it has taught, that is 

applied to the students in that local district, is 

that right? 

I'm not sure I understand your question. 

Sure, let me try that one again. 

Let's stick with Brownsville for a second. If 

Brownsville decided that they wanted to write their 

own test to cover what they are teaching, they could 

not use their test instead of the TEAMS test, is that 

right? 

That's correct. 
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They would still have to use the TEAMS test, which is 

approved by the State Board of Education, and applied 

statewide, is that correct? 

That's correct. 

In the area of teacher education, the State Board of 

Education has written rules and regulations on what 

teacher candidates have to learn in schools of 

education, is that right? 

The -- not the State Board of Education, but the 

coordinating board. 

Okay. Well now, -- wait a second, in the area of 

teacher education, the State Board of Education 

approves --

Oh, okay. Okay, yes. 

Excuse me? 

Yes, I'm sorry. 

So, for a teacher to get a teaching certificate in 

the State of Texas, they have to have completed a 

curriculum that is outlined and required by the State 

Board of Education, is that right? 

ln essence, yes. Yes. 

So, if the good citizens of Carrollton-Farmers 

Branch, Brownsville, or Amarillo, decide that they 

want to hire a teacher who has studied the classics 

in London, rather than one who has studied pedagogy 
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at Southwest Texas, they can't get them certified, is 

that right? 

They can eventually get them certified, yes. But 

there are certain requirements that must be met. 

Okay. And those requirements that must be met are 

set, statewide, by the State Board of Education? 

That's correct. 

You spoke about the commitment of school 

administrators, and I guess, their energy, and 

ability to try new things, to some extent during your 

testimony, is that right? 

That's correct. 

Okay. And I know that you worked in the Houston ISO 

for some time, is that right? 

(Witness nodded head affirmatively.) 

And you worked under the-- let's describe him as the 

well-known, Dr. Billy Reagan, is that right? 

Part of the time, yes. 

Who is a superintendent of the Houston school 

district, with a reputation for energy and 

innovativeness, would you say? 

Yes. 

Okay. Now, are you aware that the kids in his 

district score a little bit below average in the 

state at TEAMS scores, are you familiar with that? 
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Yes. 

And are you also familiar with Dr. Wright, at Dallas 

ISD? The superintendent, I guess, the soon to be 

ex-superintendent of the Dallas ISD? 

Yes. 

Is he also a superintendent known for his tremendous 

ability and knowledge of school administration, with 

an excellent reputation for trying new ideas and new 

concepts? 

That's correct. 

Do you also know Jimmy Vasquez, the superintendent of 

the Edgewood ISD? 

I do. 

Does he also have both a state and a national 

reputation for being an extremely efficient and able 

school administrator? 

Yes. 

These school administrators imbue their staffs with 

dedication and interest and energy to go help their 

children, is that right? 

Yes. 

Are you familiar with the fact that Edgewood ISD has 

far below the average on TEAMS scores? 

Well, I know that they are below the average, yes. 

And similarly, Dallas is below the average on TEAMS 
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Dr. Bergin, I think you talked about the monitor 

process. We spent a good deal of time talking about 

Venus. As I recall, Venus is about the only district 

in the state that you•ve ever gotten to the point of 

actually unaccrediting, isn•t it? 

That•s correct, yes. 

In the case of Venus, though, did you, at the TEA, 

see it as in the authority, and power and 

responsibility of the State of Texas to go in and 

care for the kids in that district? 

Yes. 

So, you agree that the state has some responsibility 

to make an effort, to make sure that children in 

districts are educated well, regardless of what the 

administrations, or population in those districts do 

with their district, is that right? 

Yes. 

THE COURT: Ask her one more question, and 

then we're going to quit for the day. 

MR. KAUFFMAN: I'll make it a good one. 

THE COURT: Yeah, get over there on that 

white paper. 

MR. KAUFFMAN: This is the best one. 
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I'll pass the witness. 

THE COURT: Okay. We'll stop for the day. 

I'll see you all again tomorrow morning at 9:00. 

(Proceedings recessed until 

(March 31, 1987. 
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Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Ms. Mllford ------------

11 MR. HAROLD HAWKINS 

12 

13 

14 

15 

16 

17 

1!:! 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 13, 1987 
VOLUME XVI 

19 WITNESSES: 

20 'MR. HAROLD HAWKINS 

X 

2699 
28UU 
2808 

2816 
2838 
2844 

2849 
287 8 
2879 

21 Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 295u 

22 

23 

24 

25 
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I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Hanlon -- 3013 

7 Further Recross Examination by Mr. Turner ---- 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr. Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examination (Resumed) by 
Mr. Turner ----------------------------- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 
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I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

xii 

4 ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

Further Recross Exam1nation by Mr. 0'Han1on -- 322b 
Further Recross Exam1nation by Mr. Turner ---- 32~6 
Further Recross Exam1nation by Mr. R. Luna --- 33~J 
Further Recross Examination by Mr. 0'Han1on -- 3356 
Cross Examination oy Mr. Gray ---------------- 3311 
Further Recross Examination by Mr. 0'Han1on -- 3375 
Further Recross Exam1nation by Mr. Turner ---- 3311 
Further Recross Exam1nation by Mr. R. Luna --- 3385 
Further Red1rect Exam1nation by Mr. Kautfman - 3386 

12 MR. ALLEN BOYD 

13 

14 

15 

16 

17 

18 

19 

Direct Examination oy Mr. Kautfman ----~------ 338~ 

Cross Examination by Mr. 0'Han1on ------------ 3418 
Cross Examination by Mr. Turner -------------- 3438 
Cross Examination by Ms. Miltord ~------------ 3441 
Redirect Exam1nation by Mr. Kautfman --------- 3444 

FEBRUARY 19, 1987 
VOLUME IX 

20 DR. JOSE CARDENAS 

21 

22 

23 

24 

Direct Examination by Mr. Kauffman ----------- 3449 
Cross Examination by Mr. O'Han1on ------------ 3484 
Cross Examination by Mr. Turner -------------- 3487 
Cross Examination by Ms. Miltord ------------- 3491 
Examination by the Court --------------------- 3496 
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I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment --------------- 3548 

FEBRUARY 23, 1987 
VOLUME XXI 

8 DEFENDANTS' EVIDENCE 

9 WITNESSES: 

10 MR. LYNN MOAK 

11 

12 

13 

14 

15 

16 

17 

1H 

D~rect Examination by Mr. Thompson ----------- 3661 
Voir Dire Examination by Mr. Kautfman -------- 3683 
Direct Examination (Resumed) by Mr. Thompson - 3684 
Voir Dire Examination by Mr. Kauffman -------- 3692 
Direct Examination (Resumed) by Mr. Thompson - 3693 
Examination by the Court --------------------- 3699 
Direct Examination (Resumed) by Mr. Thompson - 3701 
Voir Dire Examination by Mr. Kautfman -------- 3741 
Direct Examination (Resumed) by Mr. Thompson - 3750 

FEBRUARY 24, 1987 
VOLUME XXII 

19 WITNESSES: 

20 MR. LYNN MOAK 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson--- 3854 
Examination by Mr. R~chards ------------------ 389U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 3895 
Voir Dire Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 3935 
Direct Examination (Resumed) by Mr. Thompson - 3937 
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I N D E X (CONTINUED) 

FEBRUARY 25, 1987 
VOLUME XXIII 

xiv 

4 WITNESSES: 

5 ~R. ROBBY V. COLLINS 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Direct Examination by Mr. Tnompson ----------- 3976 
Cross Examination by Mr. Turner -------------- 404~ 
Cross Examination by Mr. R. Luna ------------- 4083 
Cross Examination by Mr. Gray ---------------- 40~1 
Redirect Examination by Mr. Tnompson --------- 4113 
Recross Examination by Mr. Turner ------------ 4120 
Recross Examination by Mr. R. Luna ----------- 412~ 
Examination by the Court --------------------- 41J3 
Further Redirect Examination by Mr. Thompson - 4150 
Examination by the Court --------------------- 41~~ 
Further Recross Examination by Mr. Turner ---- 4160 
Further Recross Examination by Mr. R. Luna --- 4172 
Examination by the Court ---~----------------- 4178 

FEBRUARY 26, 1987 
VOLUME XXIV 

!6 ~ITNESSES: 

17 DR. DEBORAH VERSTEGEN 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Han1on ----------- 4190 
Voir Dire Examination by Mr. Kauffman -------- 4194 
Direct Examination (Resumed) by Mr. O'Han1on - 419~ 

Examination by the Court --------------------- 4271 
Direct Examination (Resumed) by Mr. O'Han1on - 4276 
Voir Dire Examination by Mr. Kauffman -------- 4280 
Direct Examination (Resumed) by Mr. O'Han1on - 4281 
Cross Examination by Mr. Turner -------------- 4288 
Cross Examination by Mr. Gray ---------------- 4307 
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I N D E X (CONTINUED) 

FEBRUARY 27, 1987 
VOLUME XXV 

XV 

4 WITNESSES: 

5 DR. DEBORAH VERSTEGEN 

6 Cross Examination by Mr. Perez-Busti11o ------ 4380 
Cross Examination by Mr. Kauffman ------------ 442/ 

7 Redirect Examination by Mr. O'Han1on --------- 45~~ 

8 

~ 

10 

11 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson--- 46U4 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct Examination (Resumed) by Mr. Tbompson - 4672 
Voir Dire Examination by Mr. Kautfman -------~ 4703 
Voir D1re Examination by Mr. Rlchards -------- 47U4 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kautfman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir Dire Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 
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MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Rlchards -------- 4800 
Direct Examination (Resumed) by Mr. Thompson - 4803 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray ---------------- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

16 ITNESSES: 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray-------- 4986 
Discussion by attorneys ---------------------- 5017 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

23 

24 

25 
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MARCH 5, 1987 
VOLUME XXIX 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray -------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examination by Mr. Gray ---------------- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --------------------- 5318 
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I N D E X (CONTINUED) 

MARCH 2 3 , 1 9 8 7 
VOLUME XXX 

xviii 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Han1on ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 
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MARCH 24, 1987 
VOLUME XXXI 

xix 

4 WITNESSES: 

5 MR. MARVIN DAMERON 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Han1on -----------
Cross Examination by Mr. Rlchards -----------
Cross Examination by Mr. Kauffman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. 0'Han1on ---------
Cross Examination by Mr. Turner -------------
Recross Examination by Mr. Rlchards ---------
Recross Examination by Mr. Kauffman ---------
Further Redirect Examination by Mr. E. Luna 
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

5544 
5563 
5578 
5593 
5610 
5616 
5620 
5624 
5629 
5637 
5637 
5638 
5638 
5639 

14 MR. DAN LONG 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. E. Luna ------------ 5640 
Cross E~amination by Mr. Turner -------------- 5657 
Cross Examination by Mr. O'Han1on ------------ 5675 
Cross Examination by Mr. Kauffman ------------ 5692 
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I N D E X (CONTINUED) 

MARCH 25, 1987 
VOLUME XXXII 

xx 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 Direct Examination by Mr. R. Luna ------------- 5724 
Voir Dire Examination by Mr. Gray ------------- 5782 

7 Direct Examination (Resumed) by Mr. R. Luna --- 5783 

8 MR. RUBEN ESQUIVEL 

9 

10 

11 

Direct Examination by Mr. E. Luna ------------- 5796 
Cross Examination by Mr. Kauffman ------------- 5810 
Cross Examination by Mr. Gray ----------------- 5820 
Redirect Examination by Mr. E. Luna ----------- 5823 

12 DR. DAN LONG 

13 Cross Examination (Resumed) by Mr. Kauffman --- 5829 

14 

15. 

16 

17 

MARCH 26, 1987 
VOLUME XXXIII 

18 WITNESSES: 

19 DR. DAN LONG 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 5874 
Cross Examination by Mr. Richards ------------- 5907 
Redirect Examination by Mr. R. Luna ----------- 5936 
Recross Examination by Mr. Turner ------------- 5974 
Recross Examination by Mr. 0'Han1on ----------- 6025 
Recross Examination by Mr. Richards ----------- 6029 
Recross Examination by Mr. Kauffman ----------- 6037 
Further Redirect Examination by Mr. R. Luna --- 6053 
Examination by the Court ---------------------- 6061 
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I N D E X (Continued) 

MARCH 27, 1987 
VOLUME XXXIV 

xxi 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 

7 

8 

9 

Cross Examination by Mr. Roos ----------------- 6086 
Cross Examination by Mr. Gray ----------------- 6128 
Redirect Examination by Mr. R. Luna ----------- 6167 
Cross Examination by Mr. O'Han1on ------------- 6191 

10 DR. BUDDY L. DAVIS 

11 

12 

13 

14 

15 

16 

Direct Examination by Mr. Turner -------------- 6198 
Cross Examination by Mr. Gray ----------------- 6229 
Cross Examination by Mr. Kauffman ------------- 6240 
Redirect Examination by Mr. Turner ------------ 6242 
Recross Examination by Mr. Gray --------------- 6245 
Cross Examination by Mr. O'Han1on ------------- 6246 
Further Redirect Examination by Mr. Turner ---- 6247 
Examination by the Court ---------------------- 6251 

17 DR. VICTORIA BERGIN 

18 Direct Examination by Mr. Thompson ------------ 6252 

19 

20 

21 

22 

23 

24 

25 
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I N D E X (CONTINUED) 

MARCH 30, 1987 
VOLUME XXXV 

xxii 

4 WITNESSES: 

5 DR. VICTORIA BERGIN 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination (Cont.) by Mr. Thompson ---- 6281 
Cross Examination by Mr. Turner --------------- 6366 
Cross Examination by Mr. R. Luna -------------- 6422 
Cross Examination by Mr. Kauffman ------------- 6428 

MARCH 31, 1987 
VOLUME XXXVI 

14 WITNESSES: 

15 DR. VICTORIA BERGIN 

16 

17 

18 

19 

20 

Cross Examination (Cont.) by Mr. Kauffman ----- 6493 
Cross Examination by Mr. Gray ----------------- 6498 
Redirect Examination by Mr. Thompson ---------- 6558 
Recross Examination by Mr. Turner ------------- 6570 
Recross Examination by Mr. Gray --------------- 6580 
Examination by the Court ---------------------- 6584 

21 DR. WILLIAM N. KIRBY 

22 Direct Examination by Mr. Thompson ------------ 6597 
Cross Examination by Mr. Richards ------------- 6672 

23 

24 

25 
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I N D E X (CONTINUED) 

APRIL 1, 1987 
VOLUME XXXVII 

xxiii 

4 WITNESSES: 

5 DR. WILLIAM N. KIRBY 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

Cross Examination (Res.) by Mr. R1chards ------ 671~ 
Cross Examination by Mr. Kauffman ------------- 6732 
Redirect Examination by Mr. Thompson ---------- 6783 
Cross Examination by Mr. Turner --------------- 6797 
Cross Examination by Mr. R. Luna -------------- 6818 
Recross Examination by Mr. Richards ----------- 6824 
Recross Examination by Mr. Kautfman ----------- 6829 
Recross Examination by Mr. Turner ------------- 6832 
Examination by the Court ---------------------- 6833 
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I N D E X (CONTINUED) 

APRIL 6, 1987 
VOLUME XXXVIII 

xxiv 

4 WITNESSES: 

5 DR. ARTHUR E. WISE 

6 Direct Examination by Mr. Bustillo ------------ 6852 
Cross Examination by Mr. Hall ----------------- 6939 

7 

8 

9 

10 

11 

12 

APRIL 7 I 1981 
VOLUME XXXIX 

13 WITNESSES: 

14 DR. ARTHUR E. WISE 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Hall --------- 7063 
Cross Examination by Mr. O'Hanlon ------------- 7134 
Cross Examination by Mr. R. Luna -------------- 720~ 
Examination by the Court ---------------------- 7221 
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I N D E X (CONTINUED} 

APRIL 8, 1987 
VOLUME XL 

XXV 

4 WITNESSES: 

5 DR. JAMES WARD 

6 

7 

8 

9 

10 

Direct Examination by Mr. R. Luna ------------- 723o 
Cross Examination by Mr. Turner --------------- 7277 
Cross Examination by Mr. O'Han1on ------------- 7284 
Cross Examination by Mr. Kautfman ------------- 728~ 
Cross Examination by Mr. Gray ----------------- 7314 
Redirect Examination by Mr. R. Luna ----------- 734u 
Recross Examination by Mr. O'Han1on ----------- 7343 
Examination by the Court ---------------------- 7345 

11 MR. ALBERT CORTEZ 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. Kauffman ------------ 7359 
Voir D~re Examination by Mr. 0'Han1on --------- 7373 
Voir D~re Examination by Mr. Turner ----------- 7377 
Direct Examination (Res.} by Mr. Kauffman----- 7379 
Cross Examination by Mr. O'Han1on ------------- 7397 
Cross Examination by Mr. -Turner --------------- 7421 
Cross Examination by Mr. R. Luha -------------- 7442 
Further Cross Examination by Mr. O'Han1on ----- 7451 
Examination by the Court ---------------------- 7455 

ALL PARTIES REST AND CLOSE ---------- 7488 

APRIL 9, 1987 
VOLUME XLI 

Discuss~on ------------------------------------ 7493 



1 

2 

3 

4 

5 

6 

7 

8 

I N D E X (CONTINUED) 

APRIL 21, 1987 
VOLUME XLII 

xxvi 

Findings of Fact Argument --------------------- 7529 

APRIL 23, 1987 
VOLUME XLIII 

9 FINAL ARGUMENT 

10 

11 

lt 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
By Mr. Kauffman ------------------------------- 7610 
By Mr. Richards ------------------------------- 7625 
By Mr. Gray ----------------------------------- 7633 
By Mr. Turner --------------------------------- 7643 
By Mr. R. Luna -------------------------------- 7669 
By Mr. Boyle ---------------------------------- 7685 
By Mr. O'Hanlon ------------------------------- 7696 

APRIL 29, 1987 
VOLUME XLIV 

Decision announced by Judge Harley Clark ------ 7717 

MAY 22, 1987 
VOLUME XLV 

Discussion by Counsel ------------------------ 7755 
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4 WITNESSES: 

I N D E X (CONTINUED) 

JUNE 1, 1987 
VOLUME XLVI 

5 MR. ALBERT H. KAUFFMAN 

xxvii 

6 Direct Examination by Mr. Larson -------------- 7908 
Cross Examination by Mr. O'Han1on ------------- 7921 

7 Redirect Examination by Mr. Larson ------------ 7951 

8 

9 MR. RICHARD E. GRAY, III 

10 Statement by Mr. Gray ------------------------- 7952 
Cross Examination by Mr. O'Han1on ------------- 7957 

11 

12 

13 MR. DAVID R. RICHARDS 

14 Statement by Mr. Richards --------------------- 7970 
Cross Examination by Mr. Kauffman ------------- 7972 

15 Cross Examination by Mr. O'Han1on ------------- 7974 

16 Statement by Mr. Kauffman 7978 

17 

18 Discussion ----------------------------------------- 7980 

19 

20 Reporter's Certificate ----------------------------- 7994 

21 

22 

23 

24 

25 
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MARCH 31, 1987 

THE COURT: All right, sir. 

DR. VICTORIA BERGIN 

6493 

4 was recalled as a witness, and after having been reminded 

5 that she was still under oath, testified as follows, to-wi~: 

6 CROSS EXAMINATION (CONTINUED) 

7 BY MR. KAUFFMAN: 

8 Q. Dr. Bergin, yesterday, we were talking about the 

9 Midway Independent School District, and I showed you 

10 Defendants' Exhibit 65. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

The material we were reading from dealt with the 

Midway Independent School District in Waco, Texas. 

Yes. 

And the superintendent is Mr. Dameron -

Yes. 

who has testified here earlier. 

Dr. Bergin, when you were talking about school 

districts that were accredited, I've reviewed the 

exhibits, and it looks as though the San Elizario 

school district is completely accredited at this 

time. It's riot on any sort of other status, like 

advised, or warned; it's a totally accredited 

district, is that right? 

That's correct. 
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And although you were not here for the testimony of 

the superintendent of San Elizario, I would like to 

give you a brief summary of some of the things going 

on in that district. The San Elizario district, as 

of '86-'87, offers no foreign languages at high 

school. It offers some Spanish and bilingual, but no 

foreign languages in the junior high or high school. 

It offers no gifted and talented program. It offers 

no pre-kindergarten program. It has a waiting list 

for kindergarten. It has kindergarten for only about 

half -- only a half of a day when it does offer 

kindergarten. It has no chemistry, no physics, no 

calculus, no analytic geometry. It offers geometry 

and Algebra II, in alternate years. It has no honors 

courses of any sort, and no English composition 

courses. It has one science laboratory, with only 

five stations to do your lab work. It is teaching 

classes, and among other things, in old wooden 

barricks, World War II barricks. It can only offer a 

general diploma. It cannot offer either an advanced 

diploma, or an advanced diploma with honors. It has 

about 60 teachers, and 25 of those are on emergency 

permits of one sort or another. It has a dropout 

rate of 38 percent. It cannot meet the ten book to 

one kid ratio required by the state regulations. It 
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A. 

Q. 

A. 

6495 

did not have a librarian of any sort until a week 

ago, when it got a co-op librarian. And the 

superintendent of that district felt that they could 

not offer an adequate education to their children, 

and could not offer equal education opportunity to 

their children. But under your testimony, that 

school district is still fully accredited under the 

regulations of the State of Texas, and is therefore 

offering an adequate education, is that right? 

What I would like to ask is, what is the date of the 

latest accreditation report on San Elizario? 

Dr. Bergin, I'm really not sure. I think it was 

1985, but I'm not sure. But at this time, according 

to the State of Texas, this is an accredited 

district, and therefore, offering adequate education, 

is that right? 

I would want to see the acc~editation report on that. 

But if, in fact, the accreditation report on that is 

within the past three years, and it has received a 

visitation, and as a result of that visitation, they 

are not on our warned or advised list. Then, in 

fact, they would be either accredited, or pending 

accreditation, possibly with -- and I would say, 

probably, with an action plan for correcting the 

deficiencies that you cited. 
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But according to your testimony, you said that every 

district in the State of Texas, other than the ones 

on the warned list, or the advised list, are 

accredited. And any district that is accredited is 

giving an adequate education. That was your 

testimony, wasn't it? 

Either giving an adequate -- either offering an 

adequate program, or has plans with a deficiency plan 

attached to offer that adequate program. 

Now, if a district fits into the second category, 

where it has a plan to offer an adequate education, 

then as far as the students that are going to school 

in that school district are concerned, they are not 

getting an adequate education at this time, is that 

right? 

I would say that, obviously, we're always looking. 

The purpose of accreditation is school improvement. 

And where we do find that there are deficiencies, we 

ask the district to correct those deficiencies. At 

the moment in time that they're not offering 40 

percent lab time in their science courses, for 

example, yes, those students are not receiving 40 

percent lab time. And we think that is what is 

necessary. But if the district is coming up with a 

plan to provide the laboratories in the science 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 
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classes within a certain period of time, and they're 

moving in that direction, and possibly, doing things 

like, extra tutorials, or whatever, to help make up 

the difference, then why -- indeed, it is not ideal, 

nevertheless, we would not put that district on an 

advised or a warned status if they were making 

progress towards their plan. 

Then is your testimony that even though a district is 

accredited, it might have such deficiencies in its 

program that as of that very moment, the children in 

the district are not getting an adequate education; 

is that your testimony? 

They would -- the children in that district would not 

be getting the ideal education, as we would see it. 

Well, now, you're not saying that to be accredited in 

the State of Texas is to have an ideal education? 

You're not equating those two, are you? 

I'm not. 

In fact, to be accredited, is that you've met minimal 

standards of the State of Texas, is that right? 

That's correct. That's correct. 

So, if a school district is not meeting those minimal 

standards, then it is below those minimal standards, 

is that right? 

That's correct. 
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MR. KAUFFMAN: I'll pass the witness, Your 

MR. GRAY: May I proceed? 

THE COURT: Yes, sir. 

5 CROSS EXAMINATION 

6 BY MR. GRAY: 

7 Q. Dr. Bergin, I'll be, hopefully, very brief with you. 

8 As I understand your testimony to a significant 

9 degree that, what goes on in the classroom, and what 

10 goes on in the school, is a function of the 

11 leadership of the principal or administrator, and the 

12 leadership of the teachers in the classroom, is that 

13 correct? 
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Yes. 

And obviously, the more successful, more qualified, 

more leadership-oriented teachers and principals will 

do a better job educating the children than people 

that aren't -- aren't doing as good a job as those 

that are highly motivated, highly leadership, highly 

trained, et cetera and so forth, correct? 

Something in your question just confused me. I guess 

what you mean by leadership-oriented -- would you 

repeat the question? 

Sure. As I understood the tenor of your testimony, 

that you equated success in the classroom, and 
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success in the school to a function of motivation, 

and how well the teacher or the principal motivates 

the students, how exciting they bring to the 

classroom, or some intangibles, as I was hearing you 

testify. And basically, all that I wanted to make 

sure that I understood was, that whatever the quality 

that that may be, a teacher that has that quality 

will do a better job and will provide a better 

education to the students than a teacher who doesn't 

have that quality. 

I was really speaking a little bit more -- I was 

referring to more than just a quality, a quality -- a 

quality of leadership, that is illusive. I think 

what I spoke to was the issue of effective school 

practices, and some of the indicators of effective 

school practices. And some of those indicators are 

the principal, and the leadership of the principal. 

The fact that within the school, there is evidence of 

a sense of mission in that school, and a sense of 

where they are going. Those qualities, to use your 

word, or those indicators have resulted in other 

factors, and other indicators that you can see, and 

those you can see in the classroom. 

If there is a good sense of mission and where 

you're going with the students, then there's a sense 
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of what should be instructed, and time on task in the 

classroom on those -- on that instruction. If 

there's a good sense of mission in the school about 

where the students are going, then when the students 

don't go there, and there are students that fall 

behind, then there's a good evaluation system to pick 

up on the deficiency and to bring about the 

corrections. 

So yes, there is that quality of leadership. 

That quality of leadership then produces other 

indicators that lead to effective schools. 

And the other indicators that lead to effective 

schools are indicators that are readily seen by 

people out in the school community who are looking 

for quality teachers and quality administrators, 

correct? 

They are readily seen by --

Sure, I'm assuming you're equating this motivation, 

or this quality, into higher test scores, higher 

student achievement, things of that sort? 

There would be a way of reporting back the results, 

yes. And the results would be, in most cases, in 

terms of test results. 

For example, if I'm a superintendent of schools in 

District A, and I need to find three new teachers, I 
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can look at who's motivating students, and who is 

doing well in the classrooms across the state. And 

if I'm inclined, go recruit the three I think are 

doing the best job, correct? 

Yes, you could do that. 

Now, the curriculum that you described and the 

process that went about in coming to fruit, I take 

it, that no matter what the curriculum may be, or 

what the subject matter may be that's being taught in 

the classroom, the -- it's the education, itself, is 

only as good as the teacher who's attempting to 

communicate, or teach the subject matter, correct? 

Well, I think it's a function of the interaction 

between the two things. What is being taught, and 

the -- yes, the competency and the methodology of the 

teacher, yes. 

For example, you can have the world's best 

curriculum, but if you don't have the teacher to 

communicate it, and get it translated from a 

curriculum to knowledge to the student, having the 

world's greatest curriculum doesn't do you any good, 

correct? 

I would agree. 

Okay. And as I also understood your testimony, that 

the curriculum that's in place now is designed to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

6502 

take up 60 percent of the school day and school year, 

and the other 40 percent is left to the individual 

district and individual teacher's desires, is that 

correct? 

It was intended to do that. That was the direction 

that we gave to all of the committees that worked on 

it. And that was the standard that we try to use~ 

Now, it's not an absolute 60/40 cut, obviously. 

Okay. And obviously, if a district or a school is 

offering the advanced program, then more of the time 

is delegated by th~ state, because you have more 

science courses, more math courses. So you don't 

have as many electives, correct, if you're taking the 

advanced program? 

No, that's not the way the 60/40 cut works. The 

60/40 cut -- and I really hate to lock into that, 

because it's really not that cut and dried, but the 

idea was, that if you took, at any grade level -- and 

let's just take an elementary grade level, and that's 

where it's -- this is more important. If you took 

the second grade, and you put down all of the 

essential elements in all of· the subjects that are 

required to be taught in second grade, and you look 

at that across the sheet of paper, that the 

second-grade teacher would have a sense of looking at 
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that and saying, 0 This is approximately 60 percent of 

my curriculum. Now, I need to balance that 60 

percent, with -- possibly, I may want to spend more 

time, here, as opposed to more time over here. And I 

might also want to introduce haiku or folk dancing, 

or Dante, at the elementary -- at the second grade 

level.n It leaves flexibility for the teacher to 

stress some things more heavily than others, or to 

bring extra content into that second grade. That's 

how it works there. 

Now, at the secondary level in a course like 

Algebra I, or chemistry, or health, or physical 

education, the essential elements there are intended 

to take in 60 percent of that 55 minute period. And 

also, again, that gives the teacher the flexibility 

to bring in the Dante, or the additional things. But 

it's not to be looked -- it wasn't intended to look 

at, in terms of a total transcript, for the student. 

As I understood your testimony, there was an awful 

lot of cuts that had to be made, so to speak, to get 

the essential elements down to just 60 percent? 

Yes. 

As I recall your testimony -

Yes. 

-- there were --
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Yes. 

That, pretty much, the process was cut, cut, cut, so 

that you would be able to pare down, what the 

community of educators, in the state, thought should 

be taught, down to such a level that it can be taught 

in this 60 percent, 40 percent time framework? 

Well, yes, there was a lot of cut, cut, cut. Because 

the tendency of most specialists in an area is to 

want to include everything in the world that could 

possibly be taught about the subject. But the final 

decision, on the 60 percent, or on what eventually 

became known as the essential elements, was as much a 

combination of the reality of time as it was the 

professional feeling in the community of educators, 

that if you are going to teach math at a particular 

grade, these are the things that must be taught. 

These are the things that lay the foundation for the 

next grade. So it was combination of time, and the 

professional judgment. 

Was there ever any consideration to the expanding of 

the amount of time available? 

Yes, there was. 

And obviously, if you had, instead of having 360 

minutes, if you had 420 minutes, then you would be 

able to teach -- wouldn't have to have done as many, 
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or as much cutting, correct? 

That's correct. 

6505 

Obviously, if you expanded the time, though, that 

that -- time and money, time costs money, correct? 

Yes. 

The longer the school day, the more expensive it is 

to operate, correct? 

Correct. 

Now, Mr. Turner, in his examination of you, spent a 

good bit of time talking about the advanced program. 

And how -- enlisted from you your opinion that you 

thought that those kinds of courses -- and I'll get 

my notes -- were critical for bringing students into 

the 21st Century. Do you recall that statement? 

Yes. 

And those kinds of courses you described, were the 

math -- you know, heavy math, heavy science, heavy 

technology, the emphasis on computers, where we're 

going in the future, correct? 

Yes. 

And that's the kind of course load that a student who 

chooses to participate in an advanced program, if his 

school, or school district, offers the advanced 

program is going to get, right? 

That's correct. However 
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And we know that all districts do not offer the 

advanced program, correct? 

6506 

All districts must offer the courses that are 

included in the advanced transcript. They must offer 

those courses at the secondary level at least every 

other year. They must offer foreign language 

courses. They must offer mathematics courses up to 

the level of, I believe, trigonometry. They must 

offer science courses and computer science courses up 

to that level. They must offer those courses at 

least every other year. 

Now, whether or not a student opts to go for 

the advanced academic transcript is another matter. 

If the student does choose to go that route, then 

there are certain courses that that student is 

required· to take. But school districts are required 

to offer, and to make those courses accessible to the 

students. 

Let me make sure I understand. For example, if I am 

in a district who does not have an advanced program -~ 

I want to go to college, I have college aspirations. 

I am a junior the year that -- every other year that 

my district happens to offer trigonometry. And I'm 

not prepared for trigonometry, at that time, I'm 

still in my algebra courses. And I'm planning on 
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taking trigonometry in my senior year, but my 

district doesn't offer it in my senior year, then I 

either find trigonometry elsewhere, or go to college 

without trigonometry, correct? 

Well, in the advanced transcript, the course that is 

-- is the math tract that is required, includes three 

years of mathematics above the level of Algebra I. 

Now, if you are barely into Algebra, it might 

be that you're looking down the road with your 

counselor, and saying that, "I want to go this route. 

I want to get my two years of foreign language in. I 

want to get a course in computer science. And I want 

to move as far as I can in the math sequence in order 

to prepare myself to go to M.I.T. and study 

engineering." 

We do get requests, frequently, from school 

districts that ask about the possibility of co-opping 

with other local districts to see if they can set in 

place a course in trigonometry in a centralized 

location, to see if they can take that course via 

instructional television, or to see if they can work 

out a way of getting that course to the student 

through a summer university program, or through 

enrollment in a college, or university. 

So --
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But if the student wants -- is able, and has the 

background to go into that, the schools are 

constantly calling us and asking how they can work 

that out for the student. 

So, I take it, the answer to the question that I had 

posed was yes. I either get trigonometry elsewhere, 

or go to college without it, if I'm going to a school 

that only offers it every other year? 

It may be that in that off year, you would not be 

able to get it at your school at that campus. So, 

yes, you would go elsewhere to get it. 

And for --

But it's not as though the responsibility is totally 

to the student to go somewhere and get it. In most 

cases, the schools are working with us, and the 

students, to make that available. 

For example, I guess, a course in astronomy would 

if a district was offering astronomy, would fall 

within one of the sciences that would be qualified 

for an advanced academic transcript? 

Yes. 

And I assume you're aware that some districts in the 

state are fortunate enough to have their own 

planetariums? 

Yes. 
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How many districts have their own planetariums? 

I have no idea how many. 
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I assume you -- well, I'll ask you. Are you aware 

that two of the Defendant-Intervenor districts, I 

believe Highland Park and Carrollton-Farmers Branch, 

and there may be more, but at least those two, 

testimony has already come out that they, indeed, 

have their own planetariums? 

Uh-huh. 

Were you aware of that? 

I was not aware of that. 

Okay. 

But I am aware that in the Houston school district, 

astronomy was, and is, one of the courses that have 

been taught. And while they do not have their own 

planetarium, I know that the teachers there the 

science department made special consessions for the 

students to study astronomy. A lot of the time lines 

had to be changed, because in Houston, the sky can 

only be seen in certain months of the year. The rest 

of the time, it's covered with 

Smog? 

With smog. So that it is possible, in other ways, to 

offer the course. And it does not necessarily 

require that you have a planetarium. 
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Would you assume, or would you agree with me, that 

having a planetarium provides a greater opportunity 

to fully convey to the students the course matter 

that you would normally find in an astronomy course? 

I would agree with you in that statement. But I also 

have to say, that if you are a student who is going 

for the advanced academic transcript, and you might 

have no interest at all in astronomy. And you could 

certainly fill in your three years of science with 

the courses that could be made available to you by 

most schools. 

Right. And if you're a student who wants to-- who 

has an interest in astronomy, who, for whatever 

reason, is very desirous of learning about it, if 

your school district doesn't offer it, then you 

either find a public planetarium, or a library, or 

read about it, or get it elsewhere. But you're not 

going to get it at school if your school doesn't 

offer it, obviously, correct? 

I agree. 

Now, you had mentioned in your testimony about the -

and had talked about Venus school district, and all 

of the accreditation problems that that district had 

had? 

Yes. 
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And that's in -- Venus is in Johnson County, correct? 

Yes. 

And are you aware that Venus is the -- by far the 

poorest district in Johnson County? 

Well, I know it's one of the -- in the lower range. 

Okay. A lot of this is already in ••• 

MR. GRAY: May I approach the witness, Your 

Honor? 

THE COURT: Yes. 

Is already in the record, and I'll try to speed 

through it so I don't delay matters. 

Looking at Exhibit 205, which is Bench Marks, 

on Page 829, you have Johnson County listed. And you 

can see on a market value per ADA, Venus is the only 

one that is below $100,000.00. They're at 

$80,191.00, correct? 

Yes, somewhere. 

And if you look at the list, they are, indeed, 

clearly the poorest by at least $35,000.00, 

$40,000.00, correct? 

Yes. 

And right in the same county is a relatively wealthy 

district, Liberty Chapel ISO, who has property values 

of over $300,000.00 per student, correct? 

Yes. 
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So, within the same county, you have a district 

that's got almost four times the property value that 

Venus has --

Yes. 

-- that had all of the problems. And if you look 

across at the tax rate, you see, do you not, that the 

wealthy district, Liberty Chapel, is only taxing at 

about 34 cents per $100.00 evaluation, while Venus is 

taxing about at 87 cents, correct? 

Yes. 

So you had, right within Johnson County, a situation 

where you've got a district that is taxing -- poor 

district taxing at two and a half times, or so, what 

its counterpart, wealthy district is taxing at, 

correct? 

Yes. 

And I should have pointed out to you, and I'm sorry, 

I'll do it right now. If you look at the total 

operating expenses category, I've got them both 

underlined for you, you'll see that the wealthy 

district that's taxing at two and a half times less 

is spending about $500.00 more per student, correct? 

Yes. 

Okay. And that has -- it has been characterized 

through part of this trial as one of the uniquenesses 
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about the Texas -- the way Texas funds its public 

schools, is that it -- there are situations where 

districts, like I just pointed out to you, will tax 

high. And yet that produces for them a smaller 

amount of money, or revenue, available to be spent on 

their kids. Then wealthy districts, that are side by 

side with them, who tax very low, and yet, have a lot 

of money to spend. You're aware that that's typical 

in this system, right? 

Yes, I understand. 

Now, I want to talk to you a little bit about TV 

school. Those are my words, but it was some sort of 

network that you talked about. Let me find my notes. 

Mr. Turner talked to you about it. And I wrote down 

"TV school." 

MR. O'HANLON: 

THE WITNESS: 

The tie-in system? 

Yes. 

Tie-in. 

The tie-in. 

On this tie-in system, how many classes in Highland 

Park school district, in Dallas, teach their classes 

by TV's? 

I don't know. 

How about how many in the Alamo Heights district in 

San Antonio? 
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I don't know. 

How about the Eanes district, here in Austin? You 

don't know? 

I don't know. 

Would it surprise you to learn that, for example, 

Highland Park, that they don't participate in, using 

my words, TV school? 

It would not surprise me. 

In fact, most of the wealthy districts who have the 

capability of hiring their own teachers to teach the 

subject matter, don't participate in the TV network, 

do they? 

I believe that that is true. 

Okay. And to take it to its logical conclusion, if 

the television network was every bit effective as an 

in-house classroom teacher, the state could broadcast 

from Austin, six hours, seven hours of school a day 

to all the -- all the school districts. And we 

wouldn't have to have anything but monitors, I guess, 

in the class, to punch the buttons when the students 

want to talk back and forth, correct? 

No, not really. I would like to separate that into 

two different responses. 

Yes, it could be possible, at some future date, 

for broadcasting of instruction to take place on a 
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statewide basis. Just as right now, it is being 

piloted on a national basis. M~ny of the broadcasts 

and the courses that are offered, via tie-in, or are 

broadcasted on a piloting basis to other parts of the 

country. 

The first part of your question, if it was 

really as effective as other forms of instruction is 

really not so much the issue right here. Because 

we're looking at the use of technology, as exactly 

that, it's a new technology. We don't know the full 

capability of it. It's a very powerful medium. 

The preliminary work that we did with the 

courses that we're offering, and admittedly, those 

courses are all -- what I would call higher level 

courses, in that they're foreign language courses, 

they're advanced science courses, they're advanced 

there's mathematics courses. So there's courses that 

have a student population participating in them, 

that's a more highly motivated population. 

We don't know the full potential. We can guess 

at what the full potential might be. But the reason 

for not broadcasting the courses throughout the 

states, at this point in time, is simply that the 

state of the art of the technology is not such that 

we can make that full commitment to it. 
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If the state of the art was such that you could 

broadcast to every school, and have a television 

studio here in Austin, where you're teaching Spanish,/ 

and teaching English, and teaching algebra, and 

teaching astronomy, or whatever, are you prepared to 

recommend to the State Board of Education that that's 

the way we go about educating our kids in this state? 

Oh, no, not any more than I would be prepared to 

recommend to any -- any district that there is only 

one way of teaching, and only one teacher, who can 

teach a particular course. 

Let me read you a quote. And I don't want to play 

games with you, it's coming out of the Exhibit 66, 

that, I believe, was offered by Mr. Thompson, the 

"Status of Curriculum in Public Schools" --

Yes. 

January, of 1987. 

Uh-huh. 

And under the -- on Page 10, under the topic, 

•concerns About the Curriculum" -- well, first, who 

prepared this? 

My office did. 

Okay. Under your supervision, I take it? 

Yes, uh-huh. 

So, the -- and I assume, you are well aware of its 
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Yes, uh-huh. 
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Okay. Then when you stated, on Page 10, about 

concerns about the curriculum, "Educators reported 

inadequate facilities, equipment, and the materials 

needed to implement the new curriculum. Teachers, 

especially, are aware that without adequate funding 

for the minimum equipment and facilities needed, the 

success of the new curriculum is jeopardized." 

Uh-huh. 

I take it that that statement means just what it 

said. That when you -- this document was published, 

that there were, indeed, educators out there who were 

saying, "We don't have adequate facilities. We don't 

have adequate equipment. We don't have adequate 

materials to teach this new curriculum, no matter how 

good it may be," is that correct? 

Not quite. This document was published after the 

first year of implementation of the new essential 

elements. This is the first update on that. 

So we're talking about teachers, throughout the 

state, pre-kindergarten through grade 12, in every 

content area, in all school districts, and the 

representative groups that came in to say, "How are 

we implementing this very, very monumental change 
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after one year?" After one year! What are the 

concerns? And yes, there were concerns that in some 

school districts, they didn't have all of the 

computers that they needed. 

One of the things that we did, and let me just 

use computers, as an example. We not only required, 

in the new curriculum, that computer literacy be a 

required course for all students, but throughout the 

other content areas, at the elementary level, in 

fundamentals of mathematics, in science courses, and 

social studies courses, we did add essential elements 

that would begin moving instruction in those courses, 

to take into account the new technology. Well, yes, 

there are many places in the state that still, in 

implementing that first year, realized it would be 

very nice, and we should have a computer in our 

classroom. So maybe we're going to start asking for 

computers. 

In the case of mathematics, we put a heavy 

stress on using manipulatives. All teachers should 

have manipulatives. Some of them still didn't have 

them. 

So in many cases, teachers were realizing, in 

order to implement this new curriculum, we need 

additional materials. We need additional training. 
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That carne from a very broad spectrum, but it was not 

a paralyzing request. 

Being present at the meetings, I know that the 

statements were brought in, the concerns were 

expressed, with the intent of, let's see where we are 

next year. And which ones of these schools have 

gotten the equipment? And will this continue to be 

the same concern? 

So I -~ 

Nothing here was that dramatic, that this is 

impossible. We cannot do it. 

The long and short of it is, that the new curriculum 

that was proposed was not without cost. It had 

financial implications, as far as facilities, as far 

as equipment, and as far as materials, that some 

districts could meet, and others could not meet, 

correct? 

Correct. 

Okay. And also under the teacher concerns on that 

same page, Page 10, it was -- another concern was 

that some of the teachers out there were not 

prepared, skilled-wise, trained-wise, whatever, to 

teach this new curriculum, correct? 

Yes. 

And that a concern was that we -- for some of the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

6520 

teachers, we would need to have greater in-service 

training, greater retraining of the teacher, so to 

speak, to provide that teacher the skills necessary 

to teach this new curriculum, correct? 

That is correct. And I believe that I spoke to that 

earlier. That this is part of the sense of 

coordination, and the sense of mission at the local 

level. That where needs are evidenced by student 

scores, or low student scores, that well coordinated 

and a thoughtful administration, rather than 

preparing a smorgasbord of in-service that teachers 

may choose from, may take a look at these particular 

concerns, and say, "We need to devote time to 

preparing teachers to teach fractions or preparing 

teachers to teach main ideas." 

And obviously, the pre-service training, or more 

thorough staff development, which are the words out 

of the book, those types of activities, again, cost 

money? 

Yes, they do. 

And I assume that you were able, as you looked at the 

teaching pool out there, were able to realize that 

some districts had teachers who were more able to 

teach the new curriculum. And other districts had 

teachers who needed more retraining, or more review, 
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Okay. Now, the Exhibit 34, Plaintiffs' Exhibit 34, 

which is the Status Report on the Accreditation, do 

you have that before you? If not, I'll find it for 

you. (Document was handed to the witness.) 

I want to ask you, briefly, a little bit about 

this and try to work through it. There are, under B, 

on that document, there are two districts who bad 

been in trouble, so to speak, and had now gotten 

themselves out of trouble, Runge ISD and 

Wilmer-Hutchins, correct? 

That's correct. 

Both of those districts are property poor districts, 

correct? 

Correct, yes. 

Under Column C, these are school districts who are 

now accredited advised, which is the -- as I 

understand the terminology, the least amount of 

trouble you can be in, and be in trouble; is that a 

fair statement? 

Well -- yes. 

And there in that category, there were 19 districts 

who had accredited advised problems? 

That's correct. 
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And would it surprise you to find out that 15 of the 

19 are property poor districts? 

No, that would not surprise me. I believe, that when 

we look at the districts that are on advised status, 

and also on warned status, and we bring them 

together, we -- they sort of spread themselves out on 

a continuum of wealth. 

I'm going to cover them all with you -

Okay, fine. 

because I believe you're in error on that. 

MR. O'HANLON: What's Counsel's definition 

of a property poor district? 

MR. GRAY: Below state average. 

MR. O'HANLON: Oh, so $1.00 below state 

average is being -- is property poor? 

MR. GRAY: Mr. O'Hanlon, all of this is in 

the record. If you want to go through it, I can go 

through it district by district and make it painfully 

clear. I'm not trying to do that, but maybe I ought 

to go through it orie at a time. 

MR. O'HANLON: Dr. Bergin has already got 

that by wealth categories, if you'll ask her the 

question. 

MR. GRAY: Okay. 
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1 BY MR. GRAY: 

2 Q. Then, when I told you that "15 of the 19 were 

3 property poor, would that surprise you," you said, 

4 "No." Obviously, it doesn't surprise you, because 

5 you've got the numbers right in front of you, is that 

6 correct? 

7 

8 
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10 

11 
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13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Why don't you pull those numbers out? 

(Witness complying.) 

Of those accredited advised districts, the 15 that 

are property poor, one of which is Hico, in Hamilton 

County, correct? 

Uh-huh, yes. 

And does it come as a surprise to you, at the very 

time TEA has posted, or has put the Hico district on 

accredited advised status, that lawyers for TEA, and 

17 the intervening districts, have been using Hico as an 

18 example of how to educate kids in this state. Does 

19 that come as a surprise to you? 

20 MR. O'HANLON: Objection to 

21 characterization. I didn't make any representation, 

22 but that's not my exhibit, Counsel. I haven't asked 

23 one question about that exhibit. 

24 BY MR. GRAY: 

25 Q. Dr. Bergin, without belaboring it, there have been a 
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whole bunch of exhibits introduced with TEAMS scores, 

and trying to show what districts did well, and which 

districts did bad on TEAMS scores. And one that has I 

come up numerous occasions, I don't know how often, 

but numerous, is Hico, as an example of a district 

that is doing well, because they've got good TEAMS 

scores. 

MR. O'HANLON: Object. Objection to the 

characterization. The only time it's come up in this 

case is that one particular exhibit, that I'm aware 

of. 

MR. GRAY: I bet I can go through here and 

find a ton of them, because it's been written up here 

several times, Mr. O'Hanlon. But I don't want to 

delay the process. I'm trying to be through, because 

I know the witness has a commitment to be out of 

town. I'm trying to get that done, if you don't 

18 mind. 

19 BY MR. GRAY: 

20 

21 

22 

23 

24 

25 

Q. Assume with me that Hico has been represented on at 

least one occasion, and according to my recollection, 

more as a district who is doing well on TEAMS scores. 

And as such, is a kind of a district people ought to 

model, or follow, or whatever. I take it that you, 

given the fact that they're on accredited advised 
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status, would not be sending out memos to districts 

in the state saying, "If you want to do well, do what 

Hico is doing." Or would you? 

Well, the accreditation status of a school district 

is based on a snapshot portrait of the week, or two 

weeks, or whatever it is, of investigations, when the 

district -- when a team goes into the district. And 

while the teams may, indeed, find areas of great 

concern, which they did in Hico, in areas of where 

improvement is necessary -- and the main purpose of 

accreditation is school improvement. Regardless of 

whether you're scoring that the average scores in 

the district are high, or very low, everyone can 

improve. So that's the main thrust of the 

accreditation investigations. It is very possible, 

and I'm just saying this, hypothetically, because I 

-- I don't recall, specifically, in Hico, but it 

could very possibly be that Hico does have that 

curriculum problems, in general, and their documents, 

and their training, that there was a deficiency 

there. That there was a deficiency in the course 

offerings. And yet, Hico may have a very good 

tutorial program, which is very, very successful. 

And we would want to use that as a model for the 

state. Hico might have a very excellent science 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

6526 

program, which we would want to use as a model for 

the state. That does not take away the fact that 

Hico, still, would have some areas of deficiencies, 

in terms of accreditation, that we would feel would 

need to be corrected, and would document them so. 

I take it, then, what you're saying is, that a 

district can be accredited, and not be providing the 

education necessary. And likewise, one district can 

be not accredited, or accredited advised, and in 

fact, be providing the education necessary for kids? 

Parts of both things, of both scenarios could be 

true. 

Now, so, on the districts -- you've got the numbers 

in front of you on this thing. So I'm correct, that 

15 of the 19 districts that are accredited advised 

have below state average wealth per child, correct? 

Yes, yes. 

The next category on the Exhibit 34 is the districts 

who have slipped, who have gone from accredited to 

accredited advised, correct? 

That's correct. 

And on those districts, there are, by my count, there 

are four districts who were accredited at the last 

reporting period. And during this period, they have 

slipped a notch, and are now on advised status, 
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correct? 

Yes, that's correct. 

And three of those four districts are property poor 

districts, correct? 

MR. O'HANLON: Again, I request a 

definition of property poor districts for these 

purposes. 

MR. GRAY: Below state average. But in 

this instance, all of them are below $200,000.00 per 

child, are they not? 

MR. O'HANLON: Is that your definition of 

property poor districts, below $200,000.00? Or is it 

below state average? 

MR. GRAY: I started out by starting from 

the premise, Mr. O'Hanlon, that I'm using the state 

average as $250,000.00 and some-odd cents. In this 

instance, all of them are substantially below that, 

except for the Highland Park district in Potter 

County, that I'll ask the witness about. 

MR. O'HANLON: All right. So, I'm trying 

to get this clear for the purpose of the record. Is 

your definition of property poor being as little as 

$1.00 below state average property wealth? 

MR. GRAY: Mr. O'Hanlon, I've already 

stated it from the very start. If you'd just let me 
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question my witness, I'll be happy to move along. 

MR. O'HANLON: What I'm objecting to, Your 

Honor, is that he's asking the witness to -- loaded 

terms, and he hasn't defined them. And that's what 

I'm requesting that he do, is to define his terms. 

THE COURT: Well, seems like throughout the 

trial, we've asked witnesses -- both sides have asked 

witnesses about property rich and property poor, 

without a specific definition given to each witness, 

and have gotten replies. 

MR. O'HANLON: I understand that, Your 

Honor. But I happen to know, having gone through 

these calculations, yesterday, that there's a lot of 

districts that have in the $230,000.00 per ADA 

property wealth, that Mr. Gray has characterized as 

being property poor. And I don't concede that. That 

that's a legitimate definition. 

MR. GRAY: All these numbers are already in 

the record. Anybody who wants to look at 205 and 

this exhibit, can do the exact same thing I have 

done. I'm merely starting from the premise that the 

average wealth per child, in this state, is 

$251,512.00. And I'm asking this witness how many of 

the districts that have accreditation problems have 

above average wealth, and how many have below average 
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1 wealth. 

2 MR. O'HANLON: My --

3 THE COURT: Excuse me. The way to handle 

4 this would be, above average or below average, with 

5 these witnesses, if he's been through these figures, 

6 or used specific ·numbers. Or to define what you mean 

7 by property rich, property poor. 

8 MR. GRAY: That's what I --

9 THE COURT: Okay. 

10 BY MR. GRAY: 

11 Q. Dr. Bergin, do you recall when I first started this 

12 line of questioning, I told you that the average 

13 wealth in the state was 251 some-odd thousand dollars 

14 per child, correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

I'm continuing with that statement. In fact, I'll 

make it more specific and tell you it's $251,512.00 

per child. And you know, in the -- and I'm going to 

start all over, so this will be abundantly clear, and 

I'll try to make it as rapid as I can. 

On the two districts who had had problems, who 

are now raised to accredited, before, both those two 

districts have below that average -- state average 

wealth, correct? 

Correct. 
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And in fact, Runge ISD had $165,000.00 per child and 

some-odd dollars, and Wilmer-Hutchins had $99,000.00 

per child, correct? 

Correct. 

The next category, school districts classified as 

accredited advised, which as I described the term, as 

the first level of problems that you have with TEA. 

15 of the 19 districts had below state average wealth 

per child, correct? 

Correct. 

The next category, which is those in this reporting 

period who had slipped, who had gone from accredited 

to accredited advised status. There are four in-that 

category, correct? 

Correct. 

Three of those four have below state average wealth, 

correct? 

Yes. 

And one district, the Highland Park ISD in Potter 

County, has substantially above state average wealth, 

correct? 

Correct. 

The Highland Park ISD in Potter County does not 

provide 12 grades of school, does it? 

That's correct. 
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And in fact, the students who would go to Highland 

Park, in Potter County, if they had 12 grades of 

school, are shipped to districts in surrounding 

areas, correct? 

That's correct. 

The next listing on Plaintiffs' Exhibit 34 is the 

district who had been on accredited probationary 

status, and who had raised its status a little bit to 

accredited advised. And that is La Villa ISD in 

Hidalgo County, correct? 

Yes. 

And that is a property, or excuse me, that district 

has below state average wealth per child, correct? 

Yes. 

And in fact, they have about $41,000.00 per child, 

correct? 

(Witness nodded head to the affirmative.> 

An extremely poor district, right? 

Yes, sir. 

The next level of districts are districts that are on 

the exhibit that are classified as accredited warned, 

correct? 

Yes, sir. 

And I take it, accredited warned is worse than 

accredited advised? 
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Yes. 

And on that list of districts, there are 11 districts 

who are on an accredited warned status, correct? 

Yes. 

And of the 11, nine of those districts have below 

state average property wealth per child, correct? 

Without checking each one of my figures, I'm assuming 

that based on the $251,000.00 figure, you are 

correct. 

The only two that are above it are La Gloria ISO, in 

Jim Wells County, with 79 students, and McCaulley 

ISO, in Fisher County, with 113 students? 

Yes, sir. 

Okay. The next level of districts on this exhibit, 

are those -- of the school district, who, during this 

reporting period was assigned a monitor, correct? 

Yes. 

And a monitor is, as you described before, is the 

step where TEA actually begins to intervene in the 

district, and has a person there to observe what's 

going on in the district, correct? 

That's correct. 

And the district who got a monitor this period of 

~ime, is Milford ISO in Ellis County, correct? 

That's correct. 
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With a property wealth per student of $119,483.00, 

correct? 

That's correct. 

Again, it is below state average, right? 

Correct. 

The next level of districts who are on the accredited 

probationary status -- you see that next level? 

Yes. 

There are four listed. And yet, in all of the 

publications, Wimberley ISD is not there. Is that a 

new district who has not yet surfaced? 

I really don't know. Because this particular 

accreditation report, the new districts on this were 

placed on the list after I gave up responsibility for 

accreditation, so --

Okay. All I can represent to you is that in both the 

state directory, listing school districts, that's in 

evidence, as well as the Bench Marks, that lists 

school districts, that's in evidence, Wimberley ISD, 

in Hays County, does not appear. So, I'm assuming 

it's new, but I don't know that. 

MR. O'HANLON: It's a new district. It was 

spun off about a year ago. I'm not sure whether it's 

up in operation right now. It spun off -- I'm told 

it's a spin-off of, I believe, Hays Consolidated and 
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1 Dripping Springs. 

2 BY MR. GRAY: 
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A. 

Q. 

A. 

Q. 

Now, so assuming, although we know there are four 

districts in this category, since we can't find 

Wimberley, I'm going to treat it as if there's three, 

okay? 

Fine. 

All three of those districts that are on accredited 

probationary status are above state average wealth, 

correct? 

I don't have the figures for those, but I'm assuming 

that you do. 

Okay. I do, and they all are above state average. 

(Witness nodded head to the affirmative.) 

And none of them offer a full program, do they? 

That's correct. 

And in fact, none of them have more than 25 students 

in the entire district? 

That's correct. 

And in fact, one district that's on accredited 

probationary status, the Divide Consolidated School 

District in Kerr County, has only four students? 

That's correct. 

And yet, TEA continues to recognize that as a 

accredited, albeit, on probationary status --
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On probationary. 

school district, is that correct? 

That's correct. 

Does it surprise you to find out that the Divide 

school district in Kerr County, with four students, 

has a tax base right at $4 million per student? 

Would that surprise you? 

Well, when you ask me questions about whether this 

surprises me, there's very little that surprises me. 

But I would say, no, that does not surprise me. 

MR. GRAY: May I approach the witness, Your' 

Honor? 

THE COURT: Yes. 

I'm going to show you Divide Consolidated School 

District in Kerr County. And again, I'm referring to 

the Bench Marks, Exhibit 205. And show you where 

they have $3,972,486.00 per child. 

(Witness nodded head to the affirmative.) 

And they're taxing Divide, with its four students, it 

was taxing at the tax rate of 20 cents, correct? 

(Witness nodded head to the affirmative.) 

And you know that all of the kids in Kerr County, 

obviously, don't go to the Divide school district, 

they go to the Kerrville school district, don't they? 

Yes. 
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And the Kerrville school district, which is right in 

the same county, which does, indeed, have virtually 

all of the kids, they have, instead of three million, 

900 and some-odd thousand per child, they have 

$280,000.00 per child, correct? 

Yes. 

And their tax rate is two and a half times, or 53 

cents, what the Divide school district is, correct? 

Yes. 

And to go back, and again, make the point that we 

talked about earlier, is tax low and spend high, the 

Divide Consolidated School District, with only four 

students, spends $7,970.00 per child, correct? 

That's correct. 

While Kerrville school district, with its two and a 

half times tax rate, and much less wealth, spends 

$2,933.00 a child, correct? 

That's correct. 

Now, follow through here with me. The Kerr -- or the 

Divide school district, with its four students, is 

spending $17,776.00 a year for, I assume, or would 

hope, its teacher, correct? 

That's correct. 

And yet, obviously, they're not -- none of the kids 

are showing up on the TEAMS test, math, reading, or 
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writing, obviously, no one took it. Or if they took 

it, they all made zero, correct? 

Or they were in the -- they were not in the grade in 

which the test was given. 

Okay. And does it make sense to you, as an educator, 

to spend -- to have a school district with four 

students? 

It's a personal judgment on my part. 

That's fine. 

That, I would not -- no, it doesn't make sense to me. 

To me. To me. But that does not mean that it 

doesn't make sense, or it does make sense, to the 

people who live in that community. 

I assume the people who live in the community, a 20 

cent tax rate makes a lot of sense to them. Do you, 

as an educator, is it an efficient use? Is it an 

efficient system to have a school district with four 

students? 

I don't feel comfortable answering that. Because, I 

guess, I could make the same judgment about the 

efficient use of an enormous school district, with 

enormous administrative hierarchy. And the question 

of efficiency there is something that -- I have a 

very good definition for. 

Okay. To put it -- suffice it to say, that I could 
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ask you the same questions about the Doss school 

district in Gillespie County, or McFaddin school 

district in Victoria County. The other two, that are 

wealthy, that are on probationary status, one, that 

has 25 students, Doss, and McFaddin has 15 students. 

And these are in the entire district. 

Uh-huh, I understand. 

I assume you would say that it doesn't make any sense 

to have the school district with 25 students, as well 

Well, that's why I'm uncomfortable with the question, 

because then the next question will be, well, what 

about 27? Well, what about 32? And I'm not sure 

that I don't -- I don't know enough about the -

looking at the overall picture, to say at what point 

would I say this is an efficient use of money. 

I will say that you can go to very, very large, 

wealthy districts, and find ineffective use of money, 

in the sense that money is being spent and students 

are not achieving. And you can go to other districts 

where you have a very small number of students, and a 

little bit of money is being spent, and students are 

learning. So there you would say that is an 

effective use of money. But I don't think I can 

generalize on that. 

Let me do this then. The McFaddin district, which is 
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on probation, has 15 students spread out through -

or offers a program, K-8, right? 

That's correct. 

Has nine grades, correct? 

That's correct. 

And nine into 15 -is less than two children on an 

average, per grade, is that correct? 

Yes, that's correct. That's correct. 

And are you saying that does, or does not, make sense 

to have a school district wha has two less than 

two children, on average, in each of its nine grades? 

I'm not sure that that's the way that it spreads out. 

That they don't spread out that way; that the 

students cluster in a grade. 

Again, I will say that I have visited school 

districts that are the equivalent of the single 

schoolhouse. And I have found that they are covering 

the essential elements. And I have found that, on 

the positive side, sometimes, there's a very, very 

strong feeling of school, of community, of the 

importance of learning. And if my own children were 

there, I would think, well, this -- they're not 

getting a bad education here. And I could say 

exactly the opposite of other places that I have 

been, that provide the very glamorous school 
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building. 

So I take it, then, the answer to my question is, it 

may very well make sense to have a district that 

operates nine grades, with only 15 students? 

It may. 

Okay. Now, the next category are school districts 

with pending recommendations. And I take it, these 

are districts where you have visited, for one reason 

or another, and there's a recommendation that's 

pending for some status to be assigned to that school 

district? 

That's correct. 

And both of those districts fall -- that are pending 

some recommendation by the accreditation team, both 

of those are property poor, or below the state 

average wealth, correct? 

Yes, sir. 

Hubbard with $77,000.00 per child -

Uh-huh. 

And Smithville, with $163,000.00 per child, correct? 

(Witness nodded head to the affirmative.) 

Have you looked at, and added up, every single 

district on the list? We've now gone through all of 

the districts up through Page 7, which are all of the 

districts who have some form of accreditation 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

problem, or have had a accreditation problem, 

correct? 

Yes. 

6541 

Have you added all of those up? Can you tell me how 

many different districts are on this list? 

Well, I know that there are 36 in the advised and 

warned category. I haven't added the others to it. 

Okay. 

The pending, and the 

It's going to be 43, if you cannot count Wimberley. 

Okay. 

I did not count Wimberley, because I did not know it 

existed. 

Fine. 

Does it surprise you, of those 43 that have got some 

form of accreditation problem, or had an 

accreditation problem, does it surprise you to find 

that 77 percent of those are districts who fall below 

the state average on property wealth? 

No, it doesn't surprise me. 

And there are -- besides these districts, there are 

kids going to school in those districts, right? 

Yes. 

Have you added up how many children are affected by 

these districts, who have accreditation problems? 
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Okay. 
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Would it surprise you to learn that over 90 percent 

of the children that are affected by these districts, 

who have -- who either have, or have had, some form 

of accreditation problems, go to school in districts 

that have below average state wealth per child. 

Would that surprise you? 

Repeat that again. 

Sure. Would it surprise you to learn of the entire 

universe of children who are going to school, in 

these 43 districts we've just talked about -

Uh-huh. 

-- Would it surprise you to learn that 90 percent of 

those children are going to school in property poor 

districts? And I'm using that term --

In these 

below state average wealth. 

Yes, that does surprise me. 

Okay. You want to go through the numbers? 

No, no, I accept ••• 

It's all readily verified. And all one would have to 

do is add up the -- on this exhibit, you've got the 

student attendance numbers on the exhibit, itself, 
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districts who are below state average wealth, 
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And you could add those two numbers up. And that is 

how you would determine how many kids are affected. 

And what percent of those kids go to a poor district, 

or below average state wealth district, correct? 

Correct. 

And when you do that, and assume with me, that the 

facts are verifiable, because, indeed, they are. 

That instead of it being 77 percent of the districts 

are below average wealth, 90 percent -- in fact, it's 

slightly above 90 percent of the kids, are below 

go to districts -- go to school, in below average 

wealth. Does that have an impact on the statements 

you made earlier about, you don't find any 

relationship between wealth and accreditation 

problems? 

No, it doesn't. When you are -- when we look at a 

school -- at a district in accreditation, the major 

focus of our investigations is on what is happening 

in instruction, and what can be done to bring about 
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an improvement in that. When we see things that are 

not happening, as we would like them to happen, and 

we see things that are happening, that are good 

things, that are positive things, it's in comparing 

those two, that I don't feel that there is a 

difference in -- between wealth and non-wealth. In 

other words, we find good things, good morale, good 

leadership, good sense of commitment, and good 

programs, with a good evaluation and following up on 

students. And that cuts across, whether it's one of 

these definitions that you have a property rich, a 

property school district. 

Okay. 

And in many cases, as I said before, a district that 

has problems in accreditation, although they may be 

on a warned status, that in some instances, they have 

a very good particular kind of a program that we can 

still call exemplary. 

So I take it that the effect, or the fact that 77 

percent of all districts in this state, who are 

having some form of accreditation problem, or who 

have had it, happened to be below state average 

wealth, doesn't have any impact on your opinion? 

It does not have any impact --

Okay. 
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And I take it that the fact that 90 percent plus of 

all students who are going to school, today, in a 

district, who either has accreditation problems, or 

who have had accreditation problems, are -- go to 

school in districts who have wealth below state 

average, doesn't have any impact on your opinions? 

MR. O'HANLON: Objection, Your Honor. 

Counsel is now asserting his own calculations, which 

this witness was not willing to concedei as an issue 

of fact. 

MR. GRAY: Your Honor, I'll go through them 

one at a time then. 

THE COURT: Okay. 

MR. GRAY: I'm sorry. 

MR. O'HANLON: I object to the side bar 

comments, Your Honor. He's sorry that he's got to 

prove up his case. If he wants to prove up his case, 

I'm going to require that he do so. 

MR. GRAY: I'll proceed, Your Honor. 

THE COURT: Why don't we take a break. And 

while we do that, maybe you can confer with her and 

shorten this thing up a little bit. And we'll get 

started up again at --
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MR. KAUFFMAN: Your Honor, you have that 

hearing at 10:30. 

THE COURT: Yeah. How much more do you 

have of her? 

MR. GRAY: Very, very little. One other 

area of inquiry and that's pretty much it. I think 

once we finish this, I can be finished with her in 

five, ten minutes. 

THE COURT: What I would like to do is take 

a break. Maybe we can confer with her during break 

time and do this thing quicker for her sake. Then 

we'll come back together. We'll finish up with this 

witness, and then I'll get with the law students. So 

we'll take 20 minutes. 25 'til. 

(Morning Recess) 

MR. GRAY: May I proceed? 

17 THE COURT: Yes, sir. 

18 CROSS EXAMINATION (RESUMED) 

19 BY MR. GRAY: 

20 Q. Dr. Bergin, are you ready? 

21 

22 

23 

24 

25 

A. 

Q. 

Yes, I am. 

Doctor, just prior to the break, I had asked you if 

you would be surprised to learn that, of all the 

students who are going to school in the districts 

that are listed in Exhibit Plaintiffs' 34, those 
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being districts who either have had -- immediately 

have had, in the past, have had problems, or who, 

today, are having problems, if you would be surprised 

to know that 90 percent of the students going to 

school in those districts, are going to school in 

districts who have wealth below the state average. 

And your response was, yes, I would be surprised. 

I then posed a question to you, stating that 

that was a fact. And Mr. O'Hanlon objected, saying 

that the lawyer is testifying, as opposed to the 

witness. We then took the break. 

Have you, now, had a chance to verify that 

indeed, 90 percent of the students who are going to 
~ 

school in the districts that are listed on 

Plaintiffs' 34, are, indeed, going to school in 

property poor districts; districts below $251,000.00 

in property wealth? 

Yes, I have had a chance to look at those. 

And my numbers were correct, correct? 

The numbers, as you computed them, were correct. My 

only question on that, or comment on that, would be 

that if you look at the reasons for the districts 

being on modified status, and you look at South San 

Antonio, that's got 11,000 students for example, 

in South San Antonio, is a district that I am very 
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familiar with. The issue there of accreditation was 

one of politics and board concerns, not one that 

focused on curriculum. 

And also, Wilmer-Hutchins, I think was included 

in your figures, and that has been taken out. That 

was not included in your -- that has been taken out 

of that modified status. 

So the answer though, that of all of the districts 

listed on Plaintiffs' 34, those districts who either 

currently have accreditation problems, or those 

districts who, in the immediate past, have had them -~ 

Yes. 

-- and have just now gotten fixed, 90 percent of the 

students going to school in those collective 

districts, 90 percent of those students are going to 

school in districts that have below average wealth, 

correct? 

That's correct. 

And 77 percent of all of the districts, who either 

are on some accredited advised, warned, probationary 

status, or who have just immediately gotten off that 

status, 77 percent of all of those districts are 

districts whose wealth are below state average, 

correct? 

That's correct. 
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Now, I want to ask you, on Page 10 of the exhibit, 

Plaintiffs' 34, I was interested to note that there, 

the state apparently allows, as of February, 1987, 

two districts to exist, who don't have any 

accreditation at all, is that correct? 

That's correct. 

And those districts are Allamoore, in Hudspeth 

County, and Juno, in Val Verde County, correct? 

That's correct. 

And I take it these districts are -- although they're 

not accredited, they, for tax purposes, and every 

other purpose, still exist? 

That's correct. 

And the Allamoore district that continues to exist, 

has three students, correct? 

That's correct. 

In nine grades? 

That's correct. 

So, nine divided by three, they've got less -- about 

a third of a student per grade, is that correct? 

That's correct. 

And pull the figures that you have in front of you on 

the wealth, so you can verify my numbers, but --

I don't have the figures for those. 

Okay. Well, let me ••• 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

6550 

MR. GRAY: I'll approach the witness and do 

this real fast, Your Honor. 

On Bench Marks, if you look on Page A-50 and 51, and 

then again on 52, you will see that Allamoore, the 

district that has three students in nine grades, that 

the state continues to recognize, although it's not 

accredited, has $4,103,783.00 per student, correct? 

That's correct. 

Which is -- the district next, closest to it, in 

Hudspeth County, as far as wealth, is Sierra Blanca, 

and they only have $212,597.00 per student, correct? 

That's correct. 

So, Allamoore has over 200 times the wealth of Sierra 

Blanca, give or take, correct? 

That's correct. 

And if you look at the tax rate, Allamoore is taxing 

its citizens at 19 cents per $100.00, correct? 

That's correct. 

Yet, Sierra Blanca is taxing its citizens at $1.14, 

correct? 

That's correct. 

And in fact, every district in Hudspeth County -

there's four districts in Hudspeth County, correct? 

<Witness nodded head to the affirmative.) 

One that is extremely wealthy, by state averages. 
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And three, for Hancock, Sierra Blanca, and Dell City, 

that are all below state average wealth, correct? 

That's correct. 

And the wealthy district, Allamoore, is taxing at 19 

cents. We've already established that, right? 

(Witness nodded head to the affirmative.) 

And the other three, Ft. Hancock, is taxing at .86 

cents, Sierra Blanca at $1.14, and Dell City at .73 

cents, correct? 

Yes. 

And all of the other school districts, Ft. Hancock, 

Sierra Blanca, and Dell City, have real students, 

going to real schools, that are in need of a real 

education, correct? 

That's correct. 

They're not the situation that Allamoore is, which is 

three students in the entire district, are they? 

That's correct. 

I mean, they -- you would characterize Ft. Hancock, 

Sierra Blanca and Dell City as real school districts? 

Yes. 

And I'm assuming that you would not characterize 

Allamoore as a real school district? 

We do not go visit it. And we do not conduct 

accreditation visits there. We just carry them on 
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the list. 

And the people, though, that live within the 

Allamoore school district, the boundaries of that 

school district, they have to suffer under the 19 

cent tax rate, correct? 

Yes. 

I mean, if they were -- for example, if the Allamoore 

district was put into Sierra Blanca, one of the 

districts 

Uh-huh. 

that it neighbors to, in the same county, instead 

of paying 19 cents, they would pay $1.14, correct? 

I would assume so, yes. 

Okay. And Allamoore spends on these three students, 

$8,132.00 each year. Does that come of any surprise 

to you? 

No. 

And they have their teacher -- and I'm assuming it's 

only one teacher, but their average teacher salary is 

$18,240.00. And does that make and they have no 

aides. Is that an indicator of an efficient system 

to you? 

I have not visited the school. And so, I really 

don't feel qualified to make that --

Okay. 
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-- a judgment on that. 

Okay. Now, the other district that the state 

continues, or allows to continue to operate without 

the benefit of accreditation, is Juno Consolidated 

School District in Val Verde County, correct? 

Yes. 

And it has, unlike Allamoore, who has three students, 

Juno has 14 students, correct? 

Yes. 

And they operate -- I found a little bit interesting, 

they operate kindergarten through fifth grade; and 

then skipped sixth grade, and pick up seventh grade; 

and then don't have ninth, tenth, eleventh, or 

twelfth, correct? 

That's correct. 

Why would a school district skip a grade, for 

example, the sixth grade? 

Unless the students went somewhere else, or they 

happen, at this reporting, not to have a sixth grade 

student, which that might reflect. But again, that's 

a district that I have not been to. 

Okay. So, Allamoore -- excuse me, Juno, is 

kindergarten one, two, three, four, five, and seventh 

grade. They're only offering seven grades? 

(Witness nodded head to the affirmative.) 
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And they have 14 students. So they, on average, have 

two students per grade, as opposed to Allamoore, 

that's got a third of a student per grade? 

That's correct. 

Okay. And does it come as a surprise to you that 

Juno is also one of the wealthiest districts on a 

property value per student basis in the state? 

It does not come as a surprise. 

And in fact, they have right at $3 million market 

value per student in their district, correct? 

That's correct. 

And they're taxing at the tax rate of 13 cents, 

correct? 

I'm assuming that's correct. 

Okay. I don't want to mislead you. 

MR. GRAY: May I approach the witness, Your 

Honor? 

THE COURT: Yes, sir. 
-

If you look on Page A-41 of Bench Marks, the market 

value of Juno is $2,939,726.00. And the tax rate, 13 

cents. You see where I am? 

Yes. 

And while I'm here, I might as well stay here. Juno 

has, with its 14 students, is side by side with the 

district in Val Verde County that has all of the 
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6555 

And if you look on Page A-41, you will see that while 

Juno has, on your exhibit, has 14 students, Bench 

Marks only shows them having nine. But in any event, 

San Felipe Del Rio has 8,669 students, correct? 

Yes. 

And the district that's right beside Juno, San Felipe 

Del Rio, it has got, instead of the two million nine 

hundred and some-odd thousand dollars per student 

that Juno has, it only has $69,412.00 per student. 

You're aware of that, are you not? Or if you want me 

to verify it, I will. 

San Felipe Del Rio, $69,412.00. 

Yes. 

You're aware of that? 

Yes. 

And I assume you're aware that the San Felipe Del 

Rio, the district in Val Verde County that educates 

most of the kids in that county, they tax at a rate 

and I don't have it handy here, but three times 

or so what the Juno district is taxing at? 

Yes. 

You're aware of that? 

(Witness nodded head to the affirmative.) 
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And again, that's an example where the -- they have 

to tax, because their property wealth tax at a 

substantially higher rate. And yet, that gets them a 

lot less money to spend than their next door 

neighbor, who can tax at a very little rate, and have 

a lot of money to spend, correct? In Juno? 

That's correct, yes. 

Now, I want to ask you one last area of questions, 

and then I'll be concluded with you. 

The House Bill 72 process, new money, both 

local and state, was pumped into education, correct? 

Yes. 

And in fact, I believe -- how much money, per year, 

does your memory tell you was pumped into the 

educational process? 

Oh, I'm not sure. I'm looking at -- the money that 

I'm most familiar with is the $319 million in 

compensatory education, which we were really most 

concerned with. 

Okay. The number that comes to my mind, and I don't 

want to represent to you that I'm entirely accurate, 

because I don't have it in front of me, is 

approximately $1 billion in new money a year. Does 

that sound approximately right, to you? 

Yes. 
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And I take it that the state, and the state 

leadership in the Texas Education Agency, would not 

have been urging the legislature to put this new 

money into the educational process to educate kids, 

unless they thought it would make a difference, 

correct? 

Correct. 

And so the amount of money, whatever it may have 

been, that was asked to be added to the education, 

it's the policy of the Texas Education Agency to not 

ask for money for education, unless they think it 

will help improve the education that's provided to 

children, correct? 

That's correct. 

And currently, the Texas Education Agency is asking 

the legislature, and telling the legislature, that an 

additional 2.4 billion dollars, or roughly, 1.2 

billion a year, for the next two years, is necessary 

to provide an adequate education for children in this 

state, correct? 

That's correct. 

Okay. So, whatever the testimony has been, or is, 

about money doesn't make a difference, as far as the 

Texas Education Agency goes, an additional 1.2 

billion for each of the next two years, will, in 
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Yes. 
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MR. GRAY: I have nothing further, Your 

6 Honor. 

7 REDIRECT EXAMINATION 

8 BY MR. THOMPSON: 

9 Q. Dr. Bergin, as long as we're talking about 

10 Plaintiffs' Exhibit 34, let's stay with that for a 

11 moment. 

12 Mr. Gray asked you about the San Felipe Del Rio 
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A. 
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A. 
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A. 

Q. 

district, next to the Juno district. I believe that 

was his phrase. Do you have any idea how far it is 

from Juno to San Felipe Del Rio? 

I don't. 

Would it surprise you --

I know that on the map, I recall that there is 

there was a long distance there. 

Would it surprise you that there's approximately 60 

miles between the small community of Juno, and the 

town of San Felipe Del Rio? 

It would not. 

He also asked you about the Allamoore district. Do 

you know how close the Allamoore district is to, say, 
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the Dell City district, which is in that same county? 

No, I don't. 

Would it surprise you that there's approximately 60 

miles and a mountain range between Allamoore and Dell 

City? 

MR. GRAY: If you're talking cities, I'm 

not going to object, because I may not have any 

knowledge on that. The districts, both, on Allamoore 

and Dell City, abut each other, as the maps indicate. 

And also, the districts, Juno and San Felipe Del Rio, 

abut each other, as the maps indicate. All, which is 

in evidence. 

MR. THOMPSON: I'm not questioning that the 

districts may, in fact, abut each other. I'm 

15 talking about the communities within those districts. 

16 BY MR. THOMPSON: 

17 Q. Would that surprise you, about the relationship of 

18 Allamoore and Dell City? 
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A. 
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A. 
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No. 

In both of those cases, aren't we actually looking at 

some highly unusual circumstances, out in the Big 

Bend area of Texas? 

Yes, we are. 

Okay. Where we're looking at counties that are 

larger than some states? 
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Yes. 

Okay. Dr. Bergin --

MR. RICHARDS: Well, geographically, he's 

mislocated the Big Bend. I guess the Judge knows 

where Big Bend is. 

MR. THOMPSON: I said in that general area, 

Mr. Richards. 

BY MR. THOMPSON: 

Q. Dr. Bergin, on Plaintiffs' Exhibit 34 ••• 

Q. 

MR. THOMPSON: May I use the board just a 

moment? 

THE COURT: Yes, sir. 

Mr. Gray asked you a number of questions about the 

districts, and the wealth of districts that are on 

different accreditation status. 

I would like to ask you to take the districts 

that are on accredited advised status, currently. 

Let's forget about Runge, and let's forget about 

Wilmer-Hutchins, which have been restored to full 

accredited status. 

Let's take the districts that are either on 

accredited advised, or accredited warned status, and 

just look at those districts as a total package for 

just a moment. Have you looked at the property 

wealth per student for those districts? 
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Yes. 

Okay. How many of those districts that are either on 

an advised or warned status, has property wealth 

under the $100,000.00 per student? 

Six of them. 

How many have property wealth between $100,000.00 and 

$200,000.00 per student? 

Eight. 

How many have property wealth per student between 

$200,000.00 and $300,000.00? 

Six. 

Is it six, total, for accredited advised and 

accredited warned? 

Yes. 

Okay. 

I'm sorry, I'm giving 

MR. GRAY: She's giving you the wrong 

numbers. 

I'm giving you just the advised, only. 

Okay. Let's do that. So, these are the advised. 

Okay. How many districts have property wealth per 

student of over $300,000.00, that are on the advised 

status? 

Four. 

Four? So, all of these numbers, the six that are 
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under $100,000.00; the eight that are between 

$100,000.00 and $200,000.00; and the six that are 

between $200,000.00 and $300,000.00; and then, the 

four that are above $300,000.00; are those districts 

all on advised status? 

Yes, they are. 

How many on warned, by the same -- first group, under 

$100,000.00? 

One more, for a total of seven. 

One? Between $100,000.00 and $200,000.00? 

Six more, for a total of 14. 

Between $200,000.00 and $300,000.00? 

Three more, for a total of nine. 

And over $300,000.00? 

Two more, for a total of six. 

Okay. So, when we take all of those districts that 

actually are currently under some kind of lowered 

accreditation status, and look at them by wealth 

groupings, we see that seven of those districts are 

under $100,000.00; fourteen of those districts are 

between $100,000.00 and $200,000.00; nine are between 

$200,000.00 and $300,000.00; and six are over 

$300,000.00? 

That's correct. 

So there does seem to be a reasonably random 
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distribution of those districts, according to wealth, 

by these groups? 

Yes. 

MR. KAUFFMAN: Objection. Leading, Your 

Honor. 

THE COURT: It was leading. Sustained. 

7 BY MR. THOMPSON: 

8 Q. Dr. Bergin, what conclusions would you draw from the 

9 information regarding the distribution of districts 

10 according to wealth? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 
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That when we go into a district, and monitor it, 

according to our accreditation status standards, that 

the items that we find, and the things that we look 

for, do not necessarily have to do with the wealth of 

the district. They have to do with other things. 

Okay. And if we were to particularly look at either 

the South San Antonio ISO, or the Wilmer-Hutchins 

ISO, would that be the situation in those districts? 

Yes, we would find other problems. 

Dr. Bergin, there was some discussion -- I think 

several people have asked you questions regarding the 

standard high school program, the advanced high 

school program, and the honors high school program. 

And I may be incorrect, but I perceived some 

confusion between what districts have to offer, and 
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-- under those various programs. Do districts, in 

fact, only offer the programs, or the courses that 

students have to take to get those various degrees? 

They do not only offer that. 

Okay. If we look in the curriculum document, which 

we have discussed previously, on Page 313, I see a 

subchapter entitled, "The well-balanced curriculum." 

Yes. 

Does this information actually reflect the courses 

the districts have to offer? 

Yes, it does. 

And the time requirements at the elementary grades? 

Yes. 

So, for example, if we were to look at Page 314, on 

grades one through three, I see that language arts 

shall be taught daily, at no less than 600 minutes 

per week. And mathematics should be taught daily, at 

no less than 300 minutes per week. 

Is this where you got the information that 

you've spoken about, previously, with regard to those 

time requirements? 

Yes. 

And if we were to turn over to Page 318, is this a 
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description of the well-balanced curriculum that 

districts must offer at grades nine through twelve? 

Yes, on Page 318 and 319. 

All right. And if we look at the bottom of Page 318, 

first, on English language arts, if my addition is 

correct, do districts have to offer nine different 

English courses? 

That's correct. 

Do districts have to offer at least seven different 

mathematics courses? 

That's correct. 

Do districts have to offer at least five different 

science courses? 

That's correct. 

Do districts have to offer at least four different 

social studies courses? 

That's correct. 

Do districts have to offer fine arts courses? 

Yes. 

Do districts have to offer computer science? 

That's correct. 

If districts are only going to offer a course every 

other year, as permitted by the rules, do they have 

to notify the students of that? 

Yes, they do. 
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And do districts that are offering courses every 

other year, typically work with students to plan 

their courses for them, to account for that fact? 

Yes, they do. 

So, when we look at this list of courses that every 

district has to offer, is it correct that every 

district has to offer the courses required for the 

advanced program? 

That's correct. 

And is the only difference between the advanced 

program, and the honors program, that under the 

advanced program, a student must take 22 credits? 

That's correct. 

Under the honors program, the student must take 22 

credits 

21. 

-- at least five, of which, must be honors courses? 

Well, in the advanced transcript, there can be just 

the plain advanced transcript. And then there could 

also be the advanced transcript with honors. 

And the difference is the five honors courses? 

The five honors courses, yes. 

Is the ability of districts to offer honors courses a 

function of size? 

No, it is not. 
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Okay. What is it a function of? 

It is a function of the A, the willingness to do 

so, and B, the function of the -- the expressed need 

in that community, and the student body, the parents, 

to have that kind of course offering. 

Are some of the courses that are offered through the 

alternative delivery mechanisms, either by joint 

enrollment in colleges, or through tying-in, and 

related activities like that, do they tend to be some 

of the honors courses? 

I believe there is one honors course, that I know of -

Okay. 

-- that is offered through the technology. 

Okay. Mr. Kauffman expressed a concern yesterday, I 

believe, regarding districts that might not like the 

textbooks adopted by the state, and might actually 

have to spend their own money for textbooks. Is the 

textbook process based upon recommendations from 

educators employed in Texas districts? 

Yes. 

Does the state board appoint a textbook committee of 

educators? 

Yes, it does. 

And does that committee then find other educators to 

serve as advisors? 
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Yes. 

And does this process include hundreds of educators 

every year? 

Yes, it does. 

And do these educators actually make the 

recommendations on which books should be adopted? 

The advisory groups of educators, through the state 

board advisory -- the textbook committee, makes 

recommendations to the State Board of Education about 

which books should be on the adopted list. 

And can the State Board of Education add books to the 

list of recommended books that have come from these 

educators? 

The -- no, they cannot. 

They can remove books, but not add books? 

They can remove books, yes. 

Okay. So the textbooks that are in use in the State 

of Texas are recommended by educators in the State of 

Texas? 

That's correct. 

And they 

And also the state -- the textbooks that are -- that 

come about as a tesult of the proclamation, are 

geared to the essential elements, which all school 

districts are required to teach. 
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And the state does provide these textbooks that are 

recommended by Texas educators free to all students 

in the State of Texas? 

Yes. 

Mr. Kauffman discussed with you some of the different 

waivers that may be available to districts at 

different times. 

Yes. 

I believe you discussed the pre-kindergarten waiver, 

is that correct? 

That's correct. 

I believe you discussed the 22-to-1 class size 

waiver, is that correct? 

That's correct. 

I believe Mr. Kauffman incorrectly stated that there 

was a kindergarten waiver, is that correct? 

Yes, and I understood a pre-kindergarten waiver. 

But in fact, there is no waiver process? 

That's correct. 

Because there's no requirement for a full day 

program? 

For a full day program, that's correct. 

I believe he also discussed with you waivers for 

teachers who were employed in the districts? 

That's correct. 
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And I believe he discussed waivers for bilingual 

programs? 

That's correct. 

Are all of these waivers pursuant to statutes? 

Yes, they are. 
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Are waivers permanent, or are they something that a 

district gets along with an action plan, and a time 

line to correct the problem? 

They get them along with an action plan, and they 

have ~ time line. 

Is it unusual in any district in the State of Texas 

to have some actions that need corrected at any given 

point in time? 

It is not unusual. 

So, when you went out and did accreditation visits, 

or when teams go out and do accreditation visits, 

it's not unusual for every district in the state to 

have some areas that require corrective action? 

That's correct. 

MR. THOMPSON: No further questions. 

RECROSS EXAMINATION 

22 BY MR. TURNER: 

23 Q. Dr. Bergin, if you will refer to Bench Marks, I 

24 believe we have a copy of it here. On Page A-1, Mr. 

25 Gray asked you about Hudspeth County. 
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1 MR. KAUFFMAN: What page? 

2 MR. TURNER: Page A-1, the map. 

3 BY MR. TURNER: 
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A. 

Can you find Hudspeth County on there? Out in 

next to El Paso County? 

Yes. 

And looking at the size of the county in Texas, would 

you describe that as the largest, or the extra 

largest, or ••• 

Well, it's a large county. 

What counties out there in West Texas do you just 

spot there, that would be larger? 

You know, I'm sorry, I hate to admit this, but I'm 

having a hard time reading this, because the print is 

so small. 

It is small, isn't it? 

Presidio 

Yes. 

And what's right next to Presidio? 

Brewster. 

Brewster. 

Both of those -- all three of those counties appear 

to be the largest -- about the largest three in the 

state, don't they? 

Yes. 
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Hudspeth County has four school districts. And 

you will, Dr. Bergin, if you'll look over on the 

if 

last\ 

page of Bench Marks, Page A-52 -- and also, Page 

A-50, at the top left-hand corner of both of those 

pages, you'll see some data that I want to ask you to 

direct your attention to. 

On Page A-50, can we find the ADA of each of 

the school districts in Hudspeth County? 

Yes. 

And would you read those off to me, please, ma'am, 

for Allamoore, Ft. Hancock, Sierra Blanca, and Dell 

City? 

Allamoore is four; Ft. Hancock, 264; Sierra Blanca is 

144; and Dell City is 262. 

And then looking on Page A-52, we'll find the wealth 

-- market value wealth per ADA for each of those 

districts? 

Allamoore, $4,103,783.00; Ft. Hancock, $208,631.00; 

Sierra Blanca, $212,597.00 --

Say that again, please, ma'am? 

$212,597.00; and Dell City, $133,267.00. 

All right. If we could total this column and get a 

figure -- I've done it, 674. 

MR. TURNER: Please feel free to check my 

math here, gentlemen. 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

6573 

And Dr. Bergin, we could multiply the ADA times the 

wealth per ADA, and get a total property value for 

the county, could we not? 

(Witness nodded head to the affirmative.) 

If you'll follow me along on this, I've calculated 

these numbers. If I was pressing the right numbers 

on my calculator this morning, I would get a total 

wealth by district, and total wealth for the county, 

is that correct? 

Yes. 

And if I divided the total wealth of the county, $138 

million, by the 674 students in the county, I could 

get an average wealth per ADA in the county, is that 

correct? 

That's correct. 

And I could compare that $205,222.00 figure to the 

other wealth per ADA in that county, by school 

district, and get some indication of the impact of 

the existence of this $4 million per ADA, a district 

being in Hudspeth County, could I not? 

Yes. 

MR. TURNER: Your Honor, I would like to 

mark this as an exhibit and have it admitted. 

(Defendant-Intervenors' Exhibit No. 57 marked.) 

MR. KAUFFMAN: No objection. 
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MR. GRAY: No objection, Your Honor. 

MR. TURNER: Your Honor, this is 

Defendant-Intervenors' Exhibit 57~ 

THE COURT: All right. It will be 

admitted. 
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{Defendant-Intervenors' Exhibit 

(No. 57 admitted. 

MR. KAUFFMAN: What's the number? 

MR. TURNER: 57. 

BY MR. TURNER: 

Q. Dr. Bergin, you were asked several questions about 

what the accreditation process was, and what its 

purposes were. And you mentioned that in 

accreditation, the main emphasis is on instructional 

program. You also made the comment, "The main thrust 

of accreditation is school improvement." 

A. 

Q. 

(Witness nodded head to the affirmative.) 

Mr. Kauffman asked you a few questions. And in 

response to ope of his questions, you made comment 

that, "Accreditation means meeting minimum 

standards." 

Let me ask you if whether in your view, the 

purpose of accreditation would be more properly 

described as a method, or the means, or the purpose 

of it, is to determine the adequacy of education 
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being provided? Or is its purpose more appropriately 

described as to determine -- or its purpose is to 

promote the uniform implementation of educational 

policy and state educational goals? Which of those 

two would best describe what accreditation is? 

MR. GRAY: Your Honor, I would object to it 

being leading. He's clearly trying to define 

accreditation for the witness as opposed to having 

the witness define accreditation to him. I object on 

those grounds. 

MR. TURNER: Your Honor, I think I was 

giving two alternatives, both of which have been 

suggested by the previous responses. I'm trying to 

get the main thrust of accreditation. 

THE COURT: Okay. I'll overrule. You may 

answer, if you remember it. 

Would you repeat that, please? 

THE COURT: I thought so, ma'am. 

BY MR. TURNER: 

Q. Dr. Bergin, would you more appropriately describe the 

purpose of accreditation as being the purpose to 

determine the adequacy of education being provided by 

that school district for students, or is its purpose 

more properly described as being the promotion of the 

uniform implementation of state educational policies 
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and state educational goals? 

I would say the latter is a more accurate 

description. 

6576 

And why would you say the more latter is the more 

accurate description of what accreditation is all 

about? 

Because it takes into account the last word, the 

state goals. And part of the thrust of the whole 

reform movement since House Bill 246, and including 

House Bill 72, and the long range plan of the State 

Board of Education, has been to define long range 

goals for the state, and Bench Marks, towards 

achieving those goals. Those goals are stated in 

terms of what students do. And in that direction, 

the accreditation process is moving school districts 

-- tends to move school districts towards approaching 

those goals. 

We had a superintendent from Midway testify in this 

courtroom. And his accreditation report for December 

of •as, among other things, suggested to the district 

that they may be in violation of House Bill 72 

regarding the pre-kindergarten waiver. And it 

suggested certain actions that they take to determine 

the number of four year olds who may qualify; 

suggested they make public announcements about the 
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pre-K program; conduct a survey; and take some steps 

to be sure that they were in compliance. Is this 

kind of activity normally a function of the 

accreditation process? 

Yes, it is. 

And in a district that might have a high percentage 

of perhaps students in a -- maybe high socioeconomic 

background in the district where there may be very 

little -- few numbers of students that might qualify 

for pre-K. Would it be normal to use the 

accreditation process, to prod that district on to 

being sure they're meeting the needs of those, in 

that instance, who might have the background, and 

such, that would require them to be met by state 

standards with a pre-K program? 

Yes, there are two things, two avenues that would be 

taken in an accreditation visit. First of all, to 

make sure that the district is in compliance with 

everything that is required by law. And in fact, if 

the district does have students, then they are 

required to provide a pre-kindergarten program, or 

any program for them, one of the lines that we would 

pursue, in questioning, would be, what are you doing 

for these students? And what are your procedures? 

And when are you going to have the program in place? 
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The other line of questioning would be, what 

can we do to improve the program? I believe I've 

mentioned before, that every school district, no 

matter what the scores are, can improve. So we might 

pursue a line of questioning about, what are the 

advanced courses that are being offered? What are 

your scores reflecting in terms of higher level 

skills? And what can you do, in your school, to 

advance higher level skills? And what can you do to 

provide enrichment in the program? So we would be 

looking both at compliance, and program improvement, 

in terms of enrichment also. 

Now, with regard to the pre-K program, you have to 

have a certain number of students that are below 

poverty level? Or what is the standard there? 

That's right. You either have to look at the number 

of students that are limited English proficient, or 

look at the number of students based on your free 

lunch program. 

So, you could use the accreditation tool to be sure a 

district, with very few minorities, or very few low 

income students, do not ignore the needs of those 

particular categories? 

That's correct. 

Is that an appropriate use of the tool? 
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Yes, definitely. 

And by the same token, if you went into a high 

minority population district, or a district that had 

a large number -- a large percentage of low income 

students, and you observe that their emphasis in 

trying to deal with that predominant student body had 

caused them not to have an honors program, or not to , 

have a gifted and talented program, or not to 

emphasize foreign languages, could you use the 

accreditation process, and do you use the 

accreditation process to urge those types of 

districts to meet the needs of what may be the 

minority in their particular district? 

We could, and we do. That definitely is within the 

function. And we frequently do that. And we ask 

them to -- we provide assistance in having them look 

at their test scores, to see what is being reflected, 

and how can they make better use of the talent of the 

students that they have there. 

So, if a district has a certain emphasis, or a 

direction, that's brought about by the predominant 

student population --

Yes. 

Whether it be minority, or low income, or whatever, 

you can use the accreditation process to be sure that 
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the needs of the minority group, whatever that 

minority may be, is being met. And that the 

educational goals of the state are being carried out 

for the benefit of that minority group, whatever it 

may be? 

Yes, we do. 

MR. TURNER: I'll pass the witness, Your 

Honor. 

MR. R. LUNA: No questions. 

MR. GRAY: Just two, very brief ones, Your . 

Honor. 

RECROSS EXAMINATION 

13 BY MR. GRAY: 

14 

15 

16 

17 
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On Exhibit 57, four students, or three students, 

however many we're talking about at Allamoore, are 

they going to school at Allamoore, or are they going 

to school someplace else? 

I do not know. 

If they're going to school at Allamoore, those 

students will not receive a diploma that meets any of 

the requirements of the State of Texas, right? 

That -- if they're going to school at Allamoore, and 

they would graduate, let's say, from -- which they 

would not do, but they would graduate from an 

unaccredited district, then they would not receive a 
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diploma from a school that is accredited. 

And obviously, if you don't have a diploma from a 

school that's accredited, your prospects of going to 

college, or someplace else, are fairly limited, are 

they not? 

Well, it does have a limitation, yes. 

Okay. And if they are going to school, say, for 

example, they're going to one of the adjacent 

schools, Ft. Hancock, Sierra Blanca, and these 

others, the taxpayers in Allamoore pay tuition for 

them -- for the students that go to these other 

schools, correct? 

I'm assuming so, yes. 

And the tuition that they pay is equal to whatever 

the operating cost, per child, happens to be. Of 

either, Ft. Hancock, or Sierra Blanca, or Dell City, 

that's how much they pay, right? 

It is, at least, yes. 

So, for example, if Sierra Blanca is spending, or has 

an operating expense -- and I'm making these numbers 

up, because I don't have them in my head, $2,700.00 

per child, that's how much the Allamoore taxpayers 

would pay to send their children to Sierra Blanca? 

At least, yes. 
. 
Okay. Now, Mr. Thompson's chart that he asked you to 
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go through, did you do these numbers, or did be, or 

Mr. O'Hanlon do it, and tell you what the answers 

were going to be? 

No, we all did them together. 

Well, let me ask you then -- tell me your six school 

districts that fall within the $200,000.00 to 

$300,000.00 that are advised? 

Well now, I'm going to have to go back and pull out 

my --

Because I don't think there are six. If it will help 

you, I can tell you the five that I can find, but I 

can't find the sixth one. 

I'm sorry, between $200,000.00 and $300,000.00? 

Yes, ma'am. 

Callisville. (Phon.) 

That's right. 

Johnson City. 

That's right. There's -

Karnack. 

Pardon? 

Karnack. 

I'm sorry, that's $125,000.00. 

I show $220,789.00. 

We can correct that real fast. 

If I am in error, I will be the first to tell 
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you. You're in Harrison County? Okay. Here is 

Harrison County, Page A-22, on Bench Marks. And 

Karnack is $125,008.00. So, it's not $200,000.00, 

$300,000.00. 

Okay. That number is in error. 

Okay. So that number is in error. It's not correct, 

correct? 

Yes, it is in error. 

So, we know that the chart is wrong, at least to that 

extent. Now, let me ask you about the six districts 

that are under $100,000.00. You say there are six 

districts that are under $100,000.00 that are on 

advised status? 

That's correct. 

And I believe that number, also, is in error. 

I show Covington --

Let me start-- get back and I'll follow along. 

Okay. 

Covington, Dodd City, Hubbard, Lumberton, South San 

Antonio, Westminster. 

Okay. And you did not -- you left off of that then -~ 

Kendleton. 

The -- huh? 

Kendleton. Did you just ask me for advised? Or did 

you ask me for advised and warned? 
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And I think the district that you missed is the La 

Villa district. I'm sorry, that's in La Joya, but I 

meant La Villa, in Hidalgo County. 

Okay. La Villa, I show that as $102,000.00. 

Okay. Let me-- that's Hidalgo County. You're 

right, I've been corrected. So we've got that at 50 

percent. Thank you, ma'am. 

MR. GRAY: I have no further questions, 

11 Your Honor. 

12 THE COURT: Anyone else? 

13 EXAMINATION 

14 BY THE COURT: 

15 Q. Ma'am, in your history of being with the Texas 

16 Education Agency, has the Texas Education Agency, or 

17 the State Board of Insurance, ever gone to the 

18 legislature and say, "We don't need as much state 

19 money as you've been giving us the last time. Would 

20 

21 

22 

23 

24 

25 

A. 

Q. 

you cut us back some?" 

Not that I know of. 

Okay. In your history, or knowledge, of what has 

gone on at the Texas Education Agency since you've 

been there, has any school district been put on the 

warn~ng list, I'll call it, for spending too much 
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money? 

Not for spending too much money. Sometimes, fiscal 

mismanagement. But I think that that would be a 

different thing. 

Well, has any school district been put on the warning 

list for spending too much money in general? Or when 

you talk about fiscal mismanagement, are you talking 

about spending too much money in one area, and say, 

neglecting entirely another area that's important? 

No, I'm talking about just not having -- spending 

money and not having receipts for money that they 

spent. Not being able to account for it. 

My question is, in your history of TEA, has TEA ever 

written up a school district for spending too much 

money? 

They have not. 

Why not? 

I'm going to -- I'm assuming that when we're talking 

about too much money, you mean too much money in one 

particular area as opposed to another, rather than 

spending money they have. 

Let me go at this a different way. There's been 

testimony in this Court by an accumulation of 

experts, of who I consider to have expertise, that 

the major things that make a difference in a child's 
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education is, what sort of family that child comes 

out of. Next, leadership in the schools. That's 

important to you. 

(Witness nodded head to the affirmative.) 

That is, how much the leadership and the teachers can 

display, in terms of commitment and a sense of 

mission? 

(Witness nodded head to the affirmative.) 

The third thing is teaching methodology. It's 

important as to how the children are taught. 

Now, all three of those things don't cost the 

State of Texas anything, right? 

That's correct. 

Okay. Now, I think, I could be mistaken, but I think 

the position of some of these experts, individually 

or accumulatively, is that those three factors is the 

entire ball game. Now, my question to you is, do you 

want me to believe that? 

I don't. 

Okay. You tell me, then, what should be added to 

that? 

The leadership in the school, and the methodologies 

that are used with the students, interact with 

something. They interact with materials, is one 

thing. They interact with -- somewhere, some -- a 
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curriculum. What is it that's going to be taught. 

And an understanding that this is the thing that's 

going to be taught, and that the teachers are trained 

to teach that. Well, that -- you've added an element 

now of teachers, and you've added an element of 

training them, or assuring that they're trained to 

teach it. And you've added an element of materials, 

that the teacher has in hand, materials that address 

those essential elements. 

The commitment, and the sense of mission, means 

that there's got to be some way in that school 

district of determining where the students are, and 

where you're going with them. And if they don't get 

there, if students begin falling behind, then you're 

able to identify them, and able to do something with 

that. So now, you're talking about a set evaluation, 

and a commitment to having some kind of periodic 

evaluation, and then getting together afterwards, 

when you have the results of that evaluation, and 

saying, "Look folks, here in the third grade, we're 

goofing up. This is happening. What are we going to 

do about it?" And making some decision, "Well, these 

teachers will take this group, and these teachers 

will take that group," and whatever the decisions 

might be. So, yes, you're talking about a sense of 
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mission. Yes, you•re talking about a sense of 

coordination, and knowing where you•re going. But 

then, a way of evaluating it, and making adjustments. 

Now, that means that there is a level -

certainly, there is a level of support, support 

through testing, support through teacher training, 

support through materials. 

At the state level, the state has taken a 

position on the major factors; determining what is a 

state curriculum that will determine instructional 

priorities; coming up with a state testing program 

that ties right into that curriculum; making changes, 

so that as teachers come out of teacher training 

institutions, and when they•re trained in the 

schools, they are trained to teach that curriculum. 

And then on top of that, adding an 

accountability system that•s going to go out and keep 

asking districts, and checking districts -- "Are you 

teaching this curriculum, and are your students 

learning?" 

Now, there are many different techniques. 

There•s many different materials. You can use 

textbooks, you can use lecture; you can use very 

sophisticated computers. There are many different 

ways that this can be done. 
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But the basic elements still are going to go 

back to, do you have a sense of direction, and is 

that supported in the district? 

Now, the level at which that support-- you're 

talking about counselors; you're talking about 

reading specialists; you're talking about math 

in-service; you're talking about --you know, in some 

districts, you're talking about football; and you're 

talking about astroturf. Those are things that 

districts do. 

Does all of that relate to the curriculum and 

to the main goal? I'm not sure that it does. But I 

guess what I'm saying is, that the main factors, and 

the main ingredients for coordinating the instruction 

so that you're keeping track of where the students 

are learning, and you know where you want them to end 

up, that has to do with good effective schools' 

practices. And those, in and of themselves, are not 

necessarily the factors where all of the money needs 

to be spent, where all of the money is being spent. 

Let me go at it one more time. If those three 

factors that I just listed off, are all that is 

necessary for an appropriate education, and none of 

those three factors can the state control, or can 

cost the state anything; then why is it, then, that 
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the State Board of Education, or the TEA, allows some 

school districts to spend substantially more than 

others, if those three things is the whole ball game? 

I don't believe that I ever said that none of those 

three things are three things that cannot be 

controlled. And maybe controlled is not the right 

word. I don't know that you can control the families 

that children come from. But what you can control is 

how much you work to bring the family into the 

school, and get the school involved -- to get the 

family involved in the school. 

I don't think that there are parents out there 

that really don't want their children to learn. So, 

the kind of effort -- and this cuts across rich or 

poor districts -- the kind of effort that the 

principal, the teachers make, to get those parents 

into the school and get them involved in the goals 

for the students. So, those are things, those are 

elements that the school district can address and can 

look at. And enhance, maybe, what otherwise would be 

a lackadaisical attitude on the part of the parents. 

Leadership. Someone who becomes a principal 

isn't automatically a leader. But there are things 

that can be done to -- No. 1, point out effective 

school practices for principals. And No. 2, 
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providing a sense of expectations for principals and 

for teachers, and constantly keeping at that. So 

that is something that is within the domain of school 

administration. 

And the methodologies. The methodologies is 

just having a good understanding of what the needs of 

your students are. If those students are limited 

English proficient students, and those students are 

coming to school without any English, and if no real 

commitment is being made on that local level to make 

sure that somehow those students get the right 

methodologies, so that they don't get thrown into an 

old English speaking class where they have to sink or 

swim, there's an understanding, we've got a special 

population here. And we need to learn what the new 

methodologies are. We need to see what another 

school district is doing with these same kinds of 

students. 

Those are all factors that can be controlled to 

a greater or lesser degree. And any negative 

aspects, at least, can be mitigated by the 

understanding, and the administration -- of the 

administration, and the commitment to all of those 

students on that campus. 

Okay. But my question is, do you want me to believe 
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that only those three factors are what really goes 

into whether or not a child receives an appropriate 

education? 

Those three factors are just -- so simple, when you 

just talk about the three factors. Within each of 

them, if I were going to talk to you and expand on 

leadership, if I was going to expand on methodology, 

I would bring in things like time on task, well known 

sequence of curriculum, and materials to address that 

-- that sequence. Materials to regroup students. 

When they don't get it the first time, then you try 

something else. There are a lot of other indicators, 

then, that are the kinds of things that we look at 

when we go into a school district, and we question a 

seventh-grade teacher. And we say, "What happens 

when your students, in English, don't know how to 

read?" And the seventh-grade teacher doesn't know how 

to respond, and doesn't know what happens to those 

students. 

And then in another school, we can go in and 

say, "What happens when you get these students, and 

they can't read?" And the teacher says, "Well, the 

first thing I do is, I give them this kind of test. 

Then I try regrouping. Then I try this kind of 

tutorial. Then I send them over to the reading 
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specialist, and we do this and we do that." There's 

an understanding. 

So, to simply say methodology -- methodology 

covers a very, very wide range of activities. And 

so, it's not just simply three things that can be 

categorized in in three broad categories. 

Well, does any amount of discretionary money that a 

school district has at its disposal, have anything to 

do with how much opportunity that school district has 

to bring people into the district that have 

commitment, or sense of mission, or can use some of 

its extra spare money to improve teaching 

methodologies? That whole subject, as you've 

indicated? 

Yes, certainly it can use extra money. What I cannot 

tell you is how much extra money. I don't have a 

good fix on that. But certainly, it can use extra 

money. 

Okay. If you can't tell us how much, is there 

anybody that can? 

I frankly don't feel that there is a fixed amount 

that could be stated per student. This is my 

personal opinion here. 

Well, let me ask you this: suppose you were a school 

superintendent, and you wanted to do some specific 
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things that had to do with leadership, and/or 

reaching out into the family, and/or maybe some 

changes having to do with this category that you call 

teaching methodology, and you had restricted funds. 

Now, might that school superintendent want to have 

more funds? 

Sure. That superintendent would want to have more 

funds. However, I think one of the things that if 

we had gone to that particular district on an 

accreditation visit, for example, and we pointed out 

deficiencies, and saw things that were not occurring, 

and there was no more money available to that school, 

one of the first things that we would ask is, what 

are you spending your money on? Of all of these 

things that you're spending your money on, what are 

the things that directly relate to instruction? Are 

those programs effective? Clearly, if the school 

district is having a problem, then- we would have to 

question the effectiveness of the already existing 

programs. So, the first direction might be to look 

at what you're doing, and seeing about redeploying 

what you already have on hand. 

And in a way, it's the same kind of process 

that we went through in House Bill 246. It's easier 

to add things. But when you add those things with 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

6595 

the caveat that you have to take something else out, 

then it makes you be much more judicial. 

And in a sense, the same thing applies to the 

administration of local programs. There is money 

there. Is it being used the most judiciously? And 

that's what we would ask. 

Okay. Are the school districts that are spending 

mainly local money, spending more per ADA than above 

the state average, are those school districts wasting 

their money? 

I think those school districts are using their money 

as effectively, or ineffectively, as school districts 

that have less money. Just because a district has 

more money doesn't mean that they're necessarily the 

most -- using every single penny in a better way. 

They can be -- personally, I might question the 

necessity to have a wonderful field house with 

astroturf. You know, that might be something that I 

would question. Why is the money going to that when 

it could be going to the reading program? 

Okay. We'll stop. Thank you very much. 

THE COU~T: Shall we let her be excused? 

MR. GRAY: Yes, Your Honor. 

MR. THOMPSON: Yes, Your Honor. 

THE COURT: You may step down, ma'am. 
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Thank you very much. 

at 2:00. 

(Witness excused.) 

THE COURT: We'll go to lunch and be back 

(Lunch Recess) 
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MR. THOMPSON: Your Honor, at this time, we 

2 call Dr. William N. Kirby. 

3 THE COURT: All right. Here we go. 

4 DR. WILLIAM N. KIRBY 

5 was called as a witness, and after having been first duly 

6 sworn, testified as follows, to-wit: 

7 DIRECT EXAMINATION 

8 BY MR. THOMPSON: 

9 Q. Would you please state your full name for the record? 

10 

11 

12 
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William N. Kirby. 

Dr. Kirby, would you briefly describe for us your 

educational background, beginning with where you 

graduated from high school? 

I went to high school at Natalia Independent School 

District, just south of San Antonio. I went to 

junior college at San Antonio Junior College. I went 

to --got my bachelor's degree at Southwest Texas 

State, in San Marcos. And received the master's 

degree, and the Ph.D degree from the University of 

Texas at Austin. 

Was Natalia ISO, was that what you would characterize 

as a wealthy or a poor school district? 

No, it was a very poor school district. 

Did you personally come from a wealthy home 

background? Or how would you describe your home 
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background growing up? 

No, I came from a very poor family. 

Did you personally receive a substandard education at 

Natalia ISO? 

No, I think I received a very adequate education. 

Dr. Kirby, would you please describe for us your 

professional experience as an educator? 

Well, the first involvement I had in education, that 

I guess counts towards teacher retirement, was a 

school janitor. I was a school janitor in Natalia, 

while I was working my way through college. At the 

end of junior college, I was employed on an emergency 

certificate as a teacher. I taught for three years, 

and then became a principal -- was a principal and a 

teacher; was a principal for a couple of years. And 

then went to work at the Texas Education Agency. 

After coming to the Texas Education Agency in 1965, I 

received various promotions, and more or less worked 

my way up through the ranks of the agency. And moved 

to director position, in charge of all federal 

funding; was an executive assistant to the 

Commissioner of Education when Alton Bowen was 

Commissioner; became Deputy Commissioner for Finance 

when Raymon Bynum was Commissioner; became Interim 

Commissioner in 1984; and then became Commissioner in 
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April of 1985. 

In your earlier experience with the Texas Education 

Agency, I believe you said you were Director of 

Federal Funding? 

Yes, that was after being at the agency about five 

years or so. 

Did you work with districts all around the state, or 

was there any particular type of district that you 

personally worked with more than other types of 

districts? 

I tended to concentrate with the school districts 

that had large numbers of poor children. Because 

most of the federal aid programs that we were working 

with, either were aimed at migrant children or with 

low income children. So I tended to concentrate, 

especially, in the Rio Grande Valley in Texas, and 

some of the larger urban districts of the state that 

had large numbers of poor children. 

So you came from a poor school? 

Yes, I did. 

And you worked in a poor school? 

Yes, I did. 

And has much of your involvement -- experience at the 

agency been with the poor districts in the state? 

I've been at the agency more than 20 years. And I'd 
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directly with poor school districts. 
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And would you say, are you, personally, sympathetic 

to the concerns and interest of poor students and 

poor districts? 

Well, absolutely. In fact, a great deal of the 

efforts that I'm involved in today are focusing on 

the needs of poor students, and especially poor or 

minority students. 

I believe you said you became Interim Commissioner, 

and then Commissioner in 1985? 

Yes. 

Has it been your primary responsibility to implement 

House Bill 72 during the last couple of years? 

Yes, I was Deputy Commissioner for Finance when the 

bill was passed. And I was very involved in that 

summer in designing the training programs that we 

provided, the workshops we provided for the schools 

of the state. And then worked very closely with the 

newly appointed State Board of Education in 

implementing the law. So, I have been primarily 

involved in implementing House Bill 72. 

Dr. Kirby, if you had to pick one single thing as 

your primary responsibility as Commissioner, what 

would you say your primary responsibility is? 
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I think my main responsibility is to be an advocate 

for education, and for the continuing improvement of 

education in this state. 

As an advocate for education, do you meet with groups 

of teachers, or administrators, or board members, 

from local communities? 

All the time. In fact, the statute requires me to 

travel about the state, and to meet with different 

groups. 

Have you, in fact, had several such meetings in the 

last few days? 

Yes. In fact, Monday, I talked to several hundred 

middle school counselors here in Austin. And on 

Friday night, just before that, I was in the Rio 

Grande Valley, speaking with several hundred 

educators about concerns about dropouts, and how we 

were going to solve the dropout problem. 

As an advocate for education, do you meet with 

citizens from various constituencies, PTA's, Chambers 

of Commerce, organizations of that nature? 

Yes, regularly. 

And as an advocate for education, do you present 

proposals to improve education to the Legislature? 

To the state board, and ultimately then, based upon 

board action, to the Legislature. I speak frequently 
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for the board before the Legislature. 

Dr. Kirby, have you, in your own capacity as 

Commissioner, and on behalf of the board, made any 

recommendations to the Legislature, this session, 

regarding funding of public schools in the State of 

Texas? 

Yes, we have. We've made a number of 

recommendations. 

Do some of those recommendations require statutory 

changes, and other recommendations, simply, 

appropriation actions? 

Yes, we submitted a biennial budget. The biennial 

budget that we submit is required by the budget 

instructions to have four levels. One level would be 

a ten percent cut. One level would be a 20 percent 

cut. Level three, is what we call current laws; 

where we take existing formulas, and we project to 

the next biennium what they would cost given 

population shifts. In level 4, is where we can ask 

what we believe is needed, and is appropriate. So, 

we have asked for significant amounts of money under 

levels three and four. Under level 3, which is 

the current law, we have requested some $433 million 

new dollars above the ten-plus billion dollars that 

w~ received this biennium. And under level 4, 
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which is where we can ask for what we believe is 

necessary to move education forward, we've asked for 

an additional $2 billion in funding. 

Is that $2 billion on top of the $430 million? 

Yes, it is. 

What is the $430 million, in level 3 for? 

The $433 million is primarily to cover student 

growth. This state is continuing to see fairly 

significant population growth among our schools. We 

estimate from 60,000 to 65,000 additional children 

will be in the schools each year of the next 

biennium. And so there's some significant increases 

for that. There are also increases associated with 

the declining economy. We're estimating that a 

number of additional children, several thousand 

additional children, will be on the free and reduced 

priced lunch program. That creates an increase in 

the area of compensatory education. There's a 

significant increase requested for special education, 

because there are significant numbers of additional 

handicapped children identified, that are 

participating in programs this year, and that are 

projected for the future. It's primarily related to 

growth. As the student population grows, the various 

formulas associated with that to carry out current 
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law would require that amount of money. 

So, the $430 million is your estimate of what's 

necessary simply to maintain existing program levels? 

Yes, that would, in essence, be to keep us where we 

are, given the additional kinds of factors of 

students. 

Dr. Kirby, what is the additional $2 billion on top 

of that $430 million, intended to provide? 

The additional $2 billion, is aimed primarily at 

enhancing quality. We believe that the current 

levels of funding that we have enable us to provide a 

basic education program, an adequate program. But we 

believe that we really need to enhance the quality of 

education. And to have a much more effective system 

will, in fact, take additional dollars. 

We're very concerned that this state is in a 

strategic competition with other states in the 

nation. And this nation is in competition for 

economic survival with the world. And we simply have 

to continue to enhance the quality of education in 

this state if we're going to be able to compete. 

And as time moves forward, and as society 

becomes more complex, and as technological 

improvements occur, the education system has to 

become more sophisticated. We have to develop high 
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order skills among our children. 

We also are facing very significant demographic 

changes in this state. And by that, I mean, as the 

student population grows, the student population is 

becoming increasingly minority, made up of minority 

students. We're right at the point, now, of being 

about half of the students minority, and half of the 

students Anglo. Not quite, but almost there. Within 

the next several years, we will move to the point of 

being -- more than a majority of the students will be 

minority students. And these are the children that, 

traditionally, we've done least well in educating. 

And so, partly, what we're trying to do is to 

make sure that these students that often are 

identified as high cost students, receive appropriate 

education. So, if we're going to do that, it simply 

takes money to provide the level of education that we 

think is needed to participate in the kind of 

competition that this country and this state are 

involved in. 

I want to make sure I understand that. Is the $2 

billion, necessary to fund an adequate program, or is 

it intended to raise our level of what we regard as 

adequacy? 

No, it's to raise our level of what we regard as --
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we believe that we have money, at the current time, 

to provide an adequate education. But it's not what 

we believe is needed. In other words, what we do in 

education, over time, is we keep changing our 

definition of what we believe is adequate. 

We could go back ten years. And ten years ago, 

in this state, in the '76-'77 year, I believe we were 

spending, at state level, about 1.8 billion dollars. 

And at the local level, we were spending about 1.7 

billion dollars. And we considered that adequate at 

the time, minimally adequate. But over time, we have 

continued to redefine what we believe is adequate, 

and what we believe is necessary. 

And today, we're spending more than $5 billion, 

out of state funds, and more than $5 billion, out of 

local money. So, in the period of ten years, we're 

at $3 billion $500 million was deemed adequate. We 

now are saying that $10 billion is not adequate. And 

we need to keep redefining that, simply because all 

over the world, as well as in all of the other 

states, they're continuing also to redefine theirs. 

And if we're going to compete, if our children are 

going to compete in the world, then our education 

must be on a par, equal to, or better than, those of 

other states and those of other countries. 
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Do you believe -- is it possible to take a snapshot 

at some point in time and say, "This is adequacy. 

And we're going to be satisfied with this." Or do you 

perceive that as a constantly changing and evolving 

concept? 

Well, I think in America, the whole American way of 

life, and the whole concept of America, is not ever 

to consider where we are, and what we're doing 

adequate. I don't care what it is. If it's in your 

personal life, or anything else, people desire to do 

more, to have more, to continue to move forward1 to 

enhance, if you will, the quality of life. People 

want a bigger and better car. They want a bigger and 

better house. They have aspirations. And we 

sometimes refer to that as keeping up with the 

Joneses. 

I think there's certainly some of that in 

education. If we look at it today, and we said our 

system is adequate. And we begin to look around at 

other places, and things are being done in other 

places, and we learn from there. We also want to 

keep pace, and want to move forward. so, I think we 

ought to always strive for excellence. And we ought 

to always strive to move forward. And that's what 

we-'ve done in education, over time, is to continue to 
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Dr. Kirby, there's been a considerable amount of 

discussion in the course of this trial as to whether 

money, per se, makes a difference in education. Do 

you have an opinion as to whether or not additional 

dollars means automatically better education? 

Well, they don't necessarily automatically mean 

better education. But I'm sure -- not see any way to 

have good education if you didn't have some dollars. 

I think, absolutely, there is some relationship 

between dollars and education. I think that you have 

to have some threshold amount. You have to have some 

adequate amount to have a qualified teacher in the 

classroom. To have appropriate instructional 

materials, and some of the support mechanisms. So, 

absolutely, there's some relationship between a good 

education, or an adequate education in dollars. You 

have to reach that threshold. 

And I think beyond that threshold, you can get 

to the point where you can always enhance, and you 

can always spend more. But there might not be a 

direct correlation between the additional dollars 

spent, and the additional achievement that you would 

recognize in terms of the student. But I would say 
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there has to be some minimal, or some adequate level 

of money, or educational quality will deteriorate, or 

will decline. I think, at the present time, the 

state is probably right at that level. 

I, in fact, have advocated to the Legislature 

that if we take any cuts in education at this point 

in time, that we do not believe that we can maintain 

the quality of education where it is, today. And 

we've simply said to them that the minimum that they 

can do during this legislative session, in our 

opinion, is the $433 million necessary to hold us 

where we are. We believe that that's an adequate 

amount. It's not where we strive for. It's not the 

excellent education system that we think we ought to 

have in this state, and that we think we can afford 

in this state, but it's minimally adequate. We 

simply do not think that we should slip back beyond 

that level. 

With regard to the recommendations that you have 

presented to the Legislature for the additional $430 

million, and then, the additional $2 billion beyond 

that amount, what types of districts would be the 

primary recipients of those dollars, if they were 

appropriated by the Legislature? 

MR. RICHARDS: You mean the $2 billion? 
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MR. THOMPSON: The $2 billion. 

Well basically, the funds -- all the $400 million 

plus the $2 billion, would flow out, primarily, on 

the formulas. 

We have recommended some legislative adjustment 

in some of the formulas. For example, we've 

recommended an increase in the weight for bilingual 

education. We've recommended some increase for 

education at the kindergarten through the fourth 

grade, some weights in there to provide additional 

money. But primarily, the funds now flow out in the 

formula that equalizes attempts to compensate for 

districts that do not have adequate property basis. 

And substantially, larger amounts of these funds 

would flow to poorer school districts than to 

wealthier. They would flow through existing 

formulas, and slightly adjusted formulas, which does 

aim to equalize, or to compensate. So the majority 

of those funds would go to the poor districts. As 

when House Bill 72 was passed, we have -- and as a 

result of those formulas working, you have some 

school districts, today, that are receiving less 

state aid per child than they used to receive. And 

others receiving vastly larger amounts. That's a 

part of the whole shift of House Bill 72, was to make 
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progress in the area of equity. 

And so, does that recommendation regarding funding, 

represent a continued commitment by the board and by 

you, as Commissioner, to equity? 

Yes, it does. 

If some other witness had testified in this Court 

that there's no point going back and asking the 

Legislature for more help, that House Bill 72 is the 

best they can do, and you're wasting your time over 

there asking them for assistance; would you agree or 

disagree with that statement? 

No, I would have to disagree with it. I would not be 

spending the tremendous amount of time that I'm 

spending before the Legislature, if I thought it was 

completely futile. 

I think that over the next several years, 

whoever is Commissioner of Education, whether I'm 

still there, or someone else is there, I think the 

Commissioner of Education will continually go to the 

Legislature and ask for additional dollars as we 

continue to redefine what we consider is adequate. 

And I think the Legislature will continue to respond. 

I think one of the things that you can look at, 

over time -- in fact, you can go back ten years and 

look at the tremendous increases in funding that 
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we've had. I think you'll see a period of time when 

the Legislature will provide some money. And then 

you take a look and see what we're doing with the 

money, and how well it's working. They'll provide 

some additional money, and then they'll take a look. 

One of the things that happened as a result of 

House Bill 72, they passed the first tax bill that 

had been -- in fact, many of the people in the 

Legislature have never even voted on the tax bill, it 

had been so long since they had a tax bill. 

This is one of the first tax bills that the 

state put in to substantially improve education. 

They put forth, $1 billion. And one of the things 

they began to ask is, "How is the money being spent? 

How effective is it? And is it accomplishing what 

we're asking?" And one of the things that I continued 

to stress to school districts, is that they have to 

be very productive with the money. They have to make 

absolutely sure that they're spending the money in a 

way to get some results. Because if the Legislature 

gives us $1 billion, and we're not able to show that 

it has an impact on student achievement, and that 

it's getting some improvement, they're not likely to 

be willing to continue to be putting additional 

dollars in there. 
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So, we've been saying to the school districts 

in this state, that they have to be good stewards of 

the money. And they have to make absolutely sure 

that it's producing some results. But I believe, as 

we show stewardship and responsibility to the 

Legislature, and are able to produce some success 

with the money that we've received, that additional 

dollars will be forthcoming. 

Are you, generally, optimistic or pessimistic about 

the ability of the Legislature, not just this 

session, but in future sessions, to respond to the 

needs of public education? 

I'm optimistic, not only about the Legislature, but 

about the people of Texas. I believe the people of 

Texas understand the absolute essential quality of -

how absolutely essential education is to the future 

of this state. And I think the people are going to 

continue to insist that the quality of education 

continue to improve. And I think you'll find that 

the Legislature will be responsive to that. And 

will, in fact, provide money to see that education is 

improved. 

And I think they -- if I were to say one word 

could typify House Bill 72, would be the word 

accountability. That's one of the things that the 
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Legislature is going to continue to insist. That if 

they pump vast amounts of tax dollars into education, 

they're going to want to make sure that they're 

getting something for it. They don't want to just 

spend more money to be spending it, just to keep up 

with what other states might be spending, but they 

want to make sure that we're seeing some results. 

That children are learning more than they learned 

before. And I think that as we show our 

accountability, as we produce results and show that 

the money is buying quality, that the Legislature 

will continue to provide money to improve that 

quality. 

Dr. Kirby, there's been some discussion in this case 

about local districts that spend local tax dollars 

above the level of the Foundation Program. Do you 

believe those districts are wasting that money? 

Well, you know, you're asking me a question that's a 

very relative -- I mean, and it gets back to a 

person's own perspective. What's waste, you know 

in one person's opinion on what's waste might be an 

absolute essential to someone else. So, it becomes 

very relative. And some school districts, where they 

feel that they have a lot of money, and they have 

taxpayers with the ability and the willingness to 
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pay, they might buy all sorts of things that someone 

would consider a frill, or someone might consider a 

waste. 

I don't -- I don't -- I think this morning, I 

heard some testimony about some of the school 

districts around the state that has a planetarium. I 

certainly don't consider a planetarium an essential. 

While I might not consider it a waste, some people 

might. I think there are some wonderful things that 

can be taught with planetariums. I think the 

children, all over this state, can certainly get a 

very good education without that kind of an 

expenditure of money. 

You can look at some of the expenditures in 

extracurricular activities. Whether or not you have 

astroturf on the field, whether you have special 

tracks, or -- you know, that's a relative term. 

What's wasteful, and what's extravagant, it kind of 

goes back to the taxpayers in each local community as 

to what their ability is, and what their desire is. 

And it also comes back to whether we're talking about 

·the local peoples' money, or the state's money. 

Now, the state tends to try to run a fairly 

frugal system. And the state tends to try to support 

education at a basic level, or at an adequate level. 
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Now, if local taxpayers then want to come in 

and enhance, and spend more money than that, and 

provide far more than a basic, the policy of this 

state has been to allow that. 

That's not been a negative. In fact, that's 

been a very positive. In fact, I think one of the 

things that you've seen, ever since the Rodriguez 

case, is that, in many ways, educators have utilized 

the local enrichment to cause the state expenditures 

for education to come up. 

Let me make sure I understand that. Are you saying, 

is there a relationship, a push-pull effect, or 

something, between local tax effort and state 

expenditures? 

Yes, I think one of the things that -- continually, 

when people testify before the Legislature, they 

testify about the concept of equity. Ever since the 

Rodriguez case, that certainly has been on the mind 

of people in Texas. And efforts have been made to 

say, "If other school districts are spending at a 

level that's far above where other school districts 

are able to, we need to keep it in mind, that we 
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could get in trouble at some point with equity." So 

this has been used as a mechanism to cause the 

Legislature to continue. And a good example, over 

the last ten years, the move from 1.8 billion to 

better than $5 billion of state money. A lot of that 

has been related to that kind of -- one group will 

move up, and then the state funds tend to follow. 

Move up again, and the state funds will go up to 

match that. 

If someone were to suggest that unless every district 

can build a planetarium, we shouldn't let any 

district build a planetarium. Or unless every 

district can have a tartan track, we shouldn't let 

anyone have a tartan track. If someone should 

suggest a cap on local expenditures, would you regard 

that as an improvement, or a negative, in terms of 

the public education system, generally? 

I, personally, would not like to see a cap. I really 

think that the cap has been helpful, extremely 

helpful to us. By not having a cap, and in going to 

the Legislature, and continuing to be able to argue 

for additional money, I think if there were a cap, 

that would be one -- one argument that could not be 

made. 

A second problem I see with that, we've tried 
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to see education -- in this state, we've had a great 

deal of an attitude of the importance of local 

control. The importance of local citizens making the 

majority of the decisions about their schools, and 

the kind of school. And we've also seen education as 

a shared responsibility, in the sense that the state 

puts up about half of the funds. And the local 

districts puts up about half of the funds, other than 

the federal funds, which has always been not more 

than 12 percent. And now, it's down significantly 

below that. But there's been a fairly even match 

between the state and the local districts. And so, 

that's a shared responsibility. We think that's 

important. And as local people then contribute their 

tax money to supporting education at their school 

system, they not only exercise that control, but we 

think that they ought to have some flexibility and 

some freedom to decide how they'll spend their part 

of the money. 

One of the criticisms that we've received as a 

result of House Bill 72, has been increasing state 

control. As the state has put in mandate, as the 

state has said certain things, many local districts 

have tended to resent that, saying, "Well, if we're 

paying for half the money, we don't mind you 
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dictating about what we spend your money for, but we 

don't want all kinds of dictation about how we spend 

ours." I think we need to continue to allow that 

freedom, and that flexibility, for local districts to 

tax themselves, and to spend their tax money as they 

desire to do. 

Is it possible that a cap on local expenditures could 

cause a stagnation of our funding system over time? 

Well, I think it could, yes. And I think one of the 

other kinds of concerns I have, at the present time, 

Texas is one of the -- probably has one of the 

smaller percentage of students enrolled in private 

schools as -- in the whole nation. In other words, 

we have a large, high percentage, 90-plus percent of 

the students in this state are enrolled in the public 

schools. I think that's very profitable for large 

numbers of our children to be able to go to school 

together, and to mix with one another, and to learn 

from one another. That's not being negative about 

private schools, because I think they have a place. 

I think, in many ways, it's healthy, because some of 

the competition of theirs is good. 

But one of the fears I have, is that we put 

certain caps on local enrichments. And if we keep 

areas where some people live, from being able to have 
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all sorts of extras, and all sorts of special 

programs, that they're buying with their own local 

tax money, that the tendency may be for some of those 

people, if the system becomes stagnant, it doesn't 

provide all of those extras that they would like to 

provide for their children, for them to go to the 

private schools. And for them to buy, with their own 

money, those kinds of things that they would like to 

buy. So, I think that's a potential long-term 

effect, if we go into some sort of a cap. 

Dr. Kirby, if some other witness had suggested that 

what we need to do to fix the current school finance 

system within existing dollars is to change the 

formulas, and redistribute $660 million within the 

existing pot of money, and make Dallas a 

budget-balanced district; make Houston a 

budget-balanced district; make Austin a 

budget-balanced district; make Fort Worth very close 

to being a budget-balanced district, do you think 

such a proposal would be beneficial to public 

education? 

I think it would have a negative. The problem I see 

with that, is that if you take large numbers of 

school districts, with large numbers of votes in the 

Legislature, out of receiving any state aid, you're 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

6621 

going to lose their advocacy for continuing to 

improve, or to increase, the amount of state aid. In 

other words, if we budget-balance large numbers of 

school districts, and they're getting, virtually, all 

of their money from local tax sources rather than 

from the state, they'll not be down here helping us 

argue for funding. 

Right now, many of those districts that you're 

talking about, that would be on the -- would tend to 

go budget-balanced, they still get some state aid, 

other than the constitutional amount. And even 

though it's not very much, to many of those 

districts, every dollar is important. So, as where 

you have ten dollars to distribute, a poor district 

might get nine of those dollars, and a wealthy 

district might get one, they're at least going to be 

down here arguing for the one. If you reach the 

point where they don't get some small amount of that, 

then they're not going to help us in the Legislature 

argue for additional dollars. They'll be spending 

their efforts at home, with their own local property 

tax base. 

In both those urban communities that I just 

mentioned, do you know whether those communities have 

large minority, or poor populations, within their 
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student bodies? 

Yes, most of them would. In fact, many of them have 

reached -- certainly, they _are majority, minority 

districts at this point in time. 

So, if you were to make those major urban districts 

in the state budget balanced, would you, effectively, 

be saying that the quality of education those 

students receive is going to be, totally, a function 

of their local taxpayers' willingness to tax, with no 

underlying state support? 

Yes, it would be. It would be strictly dependent on 

what they chose to levy on themselves, what they 

chose to raise, locally, and what they chose to 

spend. 

Could that be detrimental to the education of those 

students in our large urban communities in Texas? 

It would have the potential, yes. 

And is that some of the real world considerations 

that the Legislature has to address when they look at 

the funding formulas? 

Yes, it is. 

Dr. Kirby, if someone should suggest to this Court 

that what we need to do to improve the system, is to 

separate the government of local districts from the 

financial support of local districts, and create 
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five, or six super regions around the state that 

would be responsible for taxing. Then, that would be 

independent of governance of local districts. Would 

you regard that as a beneficial proposal for the 

public schools of this state? 

No, I would not. I would not see that necessarily as 

beneficial. 

I think one of the things that's very 

important, is that governance and control of local 

school districts needs to be as close as possible to 

the people. And it needs to have the involvement of 

the people to the extent possible. In fact, one of 

the things that we found out about effective schools, 

the schools that seem to get the most results are 

those that tend to have the strongest tie to the 

local community, and to the parents. 

In fact, what we're trying to do in our 

accreditation -- performance based accreditation, is 

to begin to focus not so much on school districts, 

but actually focus on a campus by campus look. One 

of the things we've been trying to say to the 

campuses, is that they really need to reach out, and 

reach out to their parents, and get those parents 

committed to education and involved in education, and 

feeling a sense of control. 
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The same thing is true of the teachers in the 

building. One of the things that we know that the 

biggest problem that the teachers' report today is 

not low salaries, it's not working conditions, but it 

tends to be a sense of loss of control over the 

workplace. They don't feel they have a voice. 

We believe that effective education is 

education that's a partnership between the horne, and 

the community, and the school. And if you remove 

control, or sense of control from that, we think you 

get a negative, rather than a positive, in that 

particular sense. So, I would not, personally, view 

that as a positive direction to go. 

If you were to create some super regional entity, 

whose sole function was to raise money -- and the 

members, who sat on that body, didn't have any 

responsibility for programmatic decisions, didn't get 

any credit for programmatic decisions, do you think 

you're likely to get individuals in that position who 

want to increase money expenditures, or who would 

like to hold expenditures down? 

Well, you know, I don't have any way of knowing. 

You'd have to go back to how you decide to pick these 

people. And is it an appointed system, or elected 

system? There are a lot of factors there. 
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I think you would still have the potential 

as much, or even more, disparity under that kind of a 

system. Because you'd still have to have some system 

for delivering the money out there. And, you know, 

you still have potential for wide gaps between what 

one place got, and another place within that system 

got. 

We have right now, within a school district, we 

can go to any school district of any reasonable size. 

And you may find, right now, some -- some significant 

disparities. 

In fact, the matter became such a concern to 

the federal government, that they created a federal 

rule in the Chapter 1 program, called comparability, 

to insist that school districts spend as much in each 

of the poor campuses, as they were spending in the 

non-poor campuses. And that was within the school 

district. And so, I think there's always that kind 

of potential. 

Dr. Kirby, as Commissioner, have you talked to 

thousands of citizens around the State of Texas 

regarding House Bill 72? 

Yes, I have. 

Have you found that the implementation of House Bill 

72, has it been an easy process? Or has it been a 
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difficult, and sometimes traumatic process? 

It's been a very traumatic process. It really has. 

We've had tremendous pressures. What happened, we 

had so much change, that -- everyone has a difficult 

time dealing with change, and especially, educators. 

I guess, if there's anybody that's guilty of getting 

in a rut and staying in it, we tend to do that in 

education. 

And yet, one of the things that happened is, a 

few years ago, we passed House Bill 246. And yet, 

the implementation of House Bill 246 carne about in 

the schools at virtually the same time that we had 

House Bill 72. 

And so, there was tremendous change. The 

curriculum changed, the funding formulas changed, all 

sorts of pressures were put on teachers. Teachers 

had to pass a test to keep their job. There was a 

new evaluation system that was put in place. There 

were tremendous changes that took place. 

No pass/no play, got even the citizens upset. 

Because one of the things -- many, many communities 

in Texas, all they have is their school. In other 

words, the biggest employer in town is the school 

district. And the cultural life in the community 

centers around the school. It's one of the reasons 
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you have some very, very small school districts in 

this state, is simply, that districts have chosen not 

to consolidate with other districts, because they 

want to keep their school. The people feel very 

strongly about it. And sports, and athletics, and 

the various extracurricular, many times, is the 

center of community life. And as you had children, 

in fact, that were not able to participate, even the 

citizens, downtown, in many instances, got upset. 

Where you had few, very small school districts, where 

they had to not finish the football season, because 

they lost the football team. There was a tremendous 

kind of problem. And so we have had a traumatic 

experience over the last few years implementing House 

Bill 72, because of the tremendous changes that are 

there. 

Do you perceive whether the emotional resources, the 

ability of educators to respond to change, is at a 

high point, or a low point, right now? 

Well, the ability to respond to change now, is 

probably at a low point. I don't think we can take 

much more change. I think one of the things that 

we've got to have right now is a period of stability. 

In other words, we've got to take the kinds of 

changes that we have. 
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The best way to bring about change is to get 

consensus. And then put the change in, based on the 

consensus. 

That's not the way we did it in House Bill 72. 

In House Bill 72, there was very little consensus. 

There was simply a mammoth change in law that was 

forced into the school systems. 

And what we're trying to do now, over time, is 

to build consensus, and to build acceptance, and to 

build support among the educators. And that's coming 

along. We're doing very well, and they're making 

progress. 

And there's been a tremendous amount of 

pressure on our educators. The TECAT, alone, was 

and I've been quoted in Times Magazine as being a 

chauvinist, not from a sexist standpoint, but from a 

regional standpoint, because I said, "No place else, 

but in Texas, could they carry out the TECAT." But 

there was so much pressure, and peoples' jobs were on 

the line, that it's almost unbelievable the pressure 

that we put our teachers through. We got the TECAT 

behind us, and now we have a new appraisal system 

that puts tremendous pressure on the teachers. And 
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they're moving along. And they're coming forward to 

understand that. 

But I don't think we can stand any significant 

change at this point. We're not ready for it. We've 

had all of the change that we can take for awhile. 

We've got to have time to build on that. A good 

example of that feeling is the fact that, what we 

took -- a fairly significant number of 

recommendations to the Legislature, this time, for 

change, they're all fairly minor, minute kinds of 

changes that don't have significant impact on the 

teachers. 

In fact, the changes that have impact on 

teachers are to take things off of them, to back up, 

to ease up. A good example is in the appraisal 

system. We've recommended that teachers not be 

looked at four times a year. But that those that are 

identified as doing an outstanding job the year 

before, simply be looked at once a year. So, we've 

got to have some time now to improve on what we're 

doing. To take the changes that have been caused, 

and to get the kinks worked out in those. 

If we were to take the school finance system as it 

was modified by House Bill 72, and throw it out, and 

tell the Legislature that, "You didn't do enough." 
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Would that impact other aspects of House Bill 72, in 

your opinion? 

Well, I think it would -- I think it would divert a 

great deal of attention to the other parts of House 

Bill 72 that we need to be continuing to move forward 

with right now. It certainly would divert a 

considerable amount of my time. One of the things 

we're trying to work on now is improving instruction, 

improving education, getting our performance based 

accreditation system in place, and working with 

school districts that are not having good success. 

And helping them, in fact, find ways of getting more 

mileage out of the money they have, and spending 

their money in productive ways. 

We've simply got to do something about the 

alarming dropout rate. At the current time, 

one-third of all the kids are not graduating from 

high school. In our Hispanic students, it's 45 

percent. We have large numbers of at-risk children 

we simply have got to provide a good education for. 

And we've got to make sure that we put in place 

programs, and the things that we found to be 

effective. If we have to divert our attention from 

those efforts, and to completely try to figure out a 

whole new finance system, I think -- I think it would 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

6631 

be a significant deterrent in continuing to move 

forward. It would certainly divert the attention of 

the school districts. 

I'm not sure the Legislature, at this point in 

time, itself, is capable of dealing with it. Because 

when you start looking at significant shifts of 

money, it becomes very difficult to get the 

Legislature to agree. And so, the biggest problem I 

would see, if the Legislature has to deal with a 

completely new finance system, is whether or not we 

can get them altogether to do that. 

One of the things that was remarkable about 

House Bill 72, is the fact that there was enough 

pressure, and there was enough consensus among the 

leadership, to be able to hold the Legislature in 

place to get the job done. I'm not sure, at this 

point in time, that we're able to do that. 

Dr. Kirby, have you had the opportunity to observe 

the education systems in any other countries? 

Well, I've observed the Japanese system. I was in 

Japan for a week in September. This past September. 

While you were in Japan, did you spend a considerable 

amount of time visiting schools in that country? 

About half the time, we were visiting schools. 

And did you spend time meeting with officials, and 
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reviewing other aspects of their system, or attending 

meetings about education? 

Yes, we were accompanied by Japanese educators at all 

times we were there. 

Do you have any observations about the Japanese 

system of education, as compared to our system in 

Texas? 

MR. RICHARDS: You're not suggesting this 

witness is an expert, now, of Japanese systems, are 

you? 

MR. THOMPSON: I'm asking him for his 

observations based upon his first-hand observations. 

MR. RICHARDS: You're not proffering him as 

an expert on the Japanese system? 

MR. THOMPSON: I'm not proffering him as an 

expert on the Japanese system of education. 

Well, I think they have a very effective system. 

It's a very efficient system. And I think it's 

produced probably one of the most literate societies· 

in the world. It's a very rigid system. It's a 

system that puts a great deal of emphasis on role 

learning and memorization. They have a very strong 

discipline. The class sizes in Japan are, in most 

instances, significantly larger than the class sizes 

here. But the Japanese, themselves, are concerned 
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about their system, because while it is highly 

effective in producing basic skills, they have a lot 

of concerns about creativity, and about 

individuality. It tends to be a system of strong 

conformity, as opposed to individual and creative 

thought. 

Were you able to draw any observations, or make any 

observations about the involvement of parents, or 

communities in the Japanese school system? 

Well, they have a very high involvement. In fact, 

actually, when I looked at their system, and looked 

at the success that they seem to be getting with 

their system, and compare it with our own, and tried 

to analyze what made the difference, it certainly was 

not class size, because in most instances, they have 

larger classes than we run. 

The organization of their system is very 

similar to ours. In fact, basically, after World War 

II, we put in our system pretty well in Japan. 

One of the most significant differences I 

identified was the attitude of the parents toward the 

school. And was a commitment of the Japanese, as a 

people, to education. They understand, and they 

value, very highly, education. And they're committed 

to it. Very often ~- well, in several instances, I 
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asked a parent if the child was not learning, "What 

do you attribute that to?n And typically, the 

response was, not that they're going to an 

ineffective school, but is that they had a lazy 

child. They put a great deal of emphasis in 

learning, and in studying after school, in putting in 

a lot of extra time studying. And I think that's -

that's one of the main differences I attributed to 

there. 

The other one had to do with -- the schools 

spend one period every day teaching the course that 

they call morals and values. They don't teach it 

from a religious perspective, but they teach it from 

a cultural perspective of respect for authority. 

And the value of all honest work, and how important 

hard work is, and cooperation, and courtesy, and 

cleanliness, and those kinds of factors. And I think 

they teach people, their young people to be 

responsible for their behavior, in that they are 

responsible. And I think those are the factors I 

noted that tended to be different, that tended to 

have a very positive effect in their education. 

Did it appear to you that they spent considerably 

larger amounts of money on education, than we do in 

Texas? 
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Well, I really didn't get into any kind of comparing 

their expenditures. And given the Yen versus the 

dollar, and how that seems to be changing rapidly. 

I'm not -- I don't really -- I couldn't compare that. 

About the only way I could make some comparison would 

be on class size. If you ran the same size classes 

here, and paid teachers the same as you're paying 

here, it would cost less now, than what we're 

spending. 

Just let me make sure I understand that. And I'll 

ask the question a different way. 

If we were to take the system, as you observed 

it in Japan, and implemented it in this state, would 

it cost more or less money than what we're doing now? 

If we paid our teachers the same as we're paying them 

now, it would cost less. Because we'd need fewer 

teachers, because we'd tend to have much larger 

classes, if we ran it like they do. 

MR. THOMPSON: May I approach the witness? 

THE COURT: Yes, sir. 

(Defendants' Exhibit No. 67 marked.) 

Dr. Kirby, I'm handing you what has been marked as 

Defendants' Exhibit 67. Can you identify that 

document? 

Yes, this is a document we produced to send to the 
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Legislature. It's basically our recommendations for 

legislative change during the -- during this 

legislative session, to be implemented during the 

next biennium. 

And are you personally familiar with this? And did 

you help in the development of this document? 

Yes, I did. 

MR. THOMPSON: Your Honor, we offer 

Defendants' Exhibit 67. 

admitted. 

MR. RICHARDS: No objection. 

MR. KAUFFMAN: No objection, Your Honor. 

THE COURT: All right. It will be 

(Defendants' Exhibit No. 67 admitted.) 

BY MR. THOMPSON: 

Q. Dr. Kirby, in addition to the recommendations for 

increased appropriations, which we've already 

discussed, does this booklet, this exhibit, contain 

recommendations for statutory change? 

A. 

Q. 

A. 

Q. 

Yes, it does. 

And did the state board make recommendations 

regarding statutory changes in the area of school 

finance? 

Yes, they did. 

And are those contained in this book? 
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Yes, in fact, there are about 11 recommendations on 

equitable financing. 

Are those -- I'm looking now at Page 23 of that book. 

Are those pages that follow there, the 

recommendations that you're speaking of? 

Yes, they are. 

Let's take each one of these recommendations very 

briefly. And I would like to ask you what the 

purpose of the recommendation is. And whether this 

particular recommendation will have an impact on the 

equity of the school system? 

Recommendation No. 1, is to repeal the single 

weight for vocational education programs. What is 

the purpose for this recommendation? 

MR. RICHARDS: What page are you on? 

MR. THOMPSON: I'm on Page 23. 

Well, the recommendation here is that we run all 

sorts of vocational programs in the schools. And at 

the present time, all vocational programs receive the 

same initial weighting. Now, the division of how 

much money a school district receives is a factor of 

the formula on equity. In other words, they're local 

fund assignment. They may, or may not receive very 

much money from that vocational program. But that 

would be true of all of the different programs. 
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What the board is recommending, here, is that 

we not pay the same amount for all vocational 

programs, but that the board be able to set 

differential weights, based on the cost of the 

vocational programs. Those programs that are very 

expensive would have a higher rate, generate more 

dollars per school, and those that have a cheaper 

cost to run, would have a reduced weight. So, it was 

an effort to get some relationship between the cost 

of the program that's being operated, and the 

weighting attributed to it. 

And would this recommendation have any impact on 

equity of the public school finance system? 

Well, it would -- I think it would have an indirect 

weight in the sense that all school districts would 

be treated the same way. The local fund assignment 

still distributes how much money that they would 

receive under any one particular program. But right 

now, we have poor school districts that are running 

expensive to operate programs, programs that have to 

have smaller classes. Then, they're receiving a 

weight of 1.45. If they then were running those 

expensive programs to operate, and we changed the 

weight and got them more money, they would, in fact, 

receive more money from the state. 
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Okay. Let's look at recommendation No. 2 on Page 24. 

What is the purpose of this recommendation? 

This is the same sort of recommendation for special 

education programs, for handicapped children. It's a 

similar idea, as we have in the vocational. And that 

is to let the board, based on cost data, allocate 

money for special education programs based on the 

relative cost of those programs, rather than some 

artificial formula in the law. 

And let's look at recommendation No. 3 on Page 26. 

What is the purpose of this recommendation? 

This one would increase the weight for bilingual 

education. Currently, bilingual education has a 

weight of .1 added on to the basic allotment of 1.0. 

This recommendation would increase it to .26. So it 

would provide additional funding for each bilingual 

student participating in the program. 

And would that provide more money to districts that 

had significant numbers of students classified as 

needing bilingual education? 

Yes, it would. 

Let's look at recommendation No. 4 on the next page. 

What is the purpose of that recommendation? 

This one is to change the weight in the gifted and 

talented program to .25. Currently, there's a weight 
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of almost .04. And this would significantly increase 

that weight. The weight right now, I think, is .039, 

or it will be this next year. I think it's .035 this 

year, maybe. And this would increase that weight, 

significantly, to provide additional funding for 

school districts to offer programs for gifted and 

talented. Right now, probably only about one-third 

of the school districts are running gifted and 

talented programs. And there's a desire to have 

every school district run special programs for 

children that are gifted. And the idea was, with 

some additional funding in there, perhaps, there 

would be some encouragement for some of these 

additional districts to implement the program. We've 

also recommended that the program be mandated. That 

all schools be required to run the program. 

Okay. So, if we -- if the state were to mandate this 

program for gifted and talented students, would that 

be an example of increasing our collective definition 

of adequacy, which you spoke about previously? 

Yes, it would. 

So, as the requirements go up, the recommendation 

indicates there ought to be some increase in funding 

along with that? 

That•s correct. 
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Let's look at recommendation five on the next page. 

What is the purpose of this recommendation? 

Well, this is what I call preventive maintenance, if 

you will. What we've recommended here is, at present 

time, we have a pre-kindergarten program. The 

pre-kindergarten program is a special allotment. 

It's a separate allotment. And what we're 

recommending here is that, rather than having the 

pre-kindergarten program funded as a separate 

program, that we simply bring it into a part of the 

basic Foundation Program. It would make it much more 

difficult to delete that program in the legislative 

process. It would also not subject that program to 

line item veto possibilities. So that was an effort 

to protect, and make absolutely sure, that the 

pre-kindergarten program be maintained. Because of 

our strong feeling about the importance of early 

education, especially for disadvantaged and limited 

English proficient children. 

How about recommendation six on the next page? 

It goes with recommendation five. It was simply an 

effort to provide, make sure that the constitutional 

funding, per capita money, be allocated for children 

that are at the pre-kindergarten and kindergarten 

level. 
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And recommendation seven on Page 30? 

This was simply a minor adjustment, changing the 

method used in setting t~e fees for driver education. 

This is an example of a very minor, minor change, 

that I mentioned earlier. That we didn't take a lot 

other than the finance issue, we didn't take a lot 

of significant changes for. This would be simply a 

minor adjustment there, to allow the fees that are 

set to be based on the actual per student cost. 

There's not any state money appropriated for this; 

it's primarily tuition that's provided. 

And recommendation eight on Page 31? 

This is a concern that we have right now about -- a 

number of our school districts are impacted by 

various residential facilities that are set up within 

a school district. That the school district winds up 

having some responsibility to provide education for 

those children. Some of these institutions are 

institutions where handicapped children are placed. 

In other instances, we have children that are 

involved, like the Texas Youth Counsel may have a 

program where a child is in some sort of detention 

holding center, or something like that. And so, it 

was an effort to not create a tax burden on the local 

property taxpayers, because of some action that the 
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state had taken, and to give some relief to those 

local districts. 

What about recommendation No. 9 on Page 33? 

No. 9 is similar to No. 8. In this particular 

instance, what we're trying to do, under a Court 

settlement agreement, in the Griffith versus Bynum 

case, the state has agreed to take over the education 

of children residing in the state schools. And as a 

part of that settlement agreement, we also have that 

the MHMR Department has agreed to accept some 

responsibility for paying the residential costs for 

handicapped children that are placed in residential 

settings. So, it's an effort to carry out our 

responsibility, and the responsibility of MHMR, under 

that settlement. 

And recommendation 10 on Page 35, what is the 

purpose of this recommendation? 

Well, this -- the effort in this one is to simply 

take some of the -- some of the general kinds of 

money that school districts receive, and simply put 

it in the basic allotment. Now, this one does have 

an equity factor in it. Because, one of the kinds of 

money that we would put in there, is experienced 

teacher allotment. And the experienced teacher 

allotment does not tend to, necessarily, be an equity 
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issue. That's one that I think tends to favor 

wealthier districts, because, in many instances, they 

tend to have the more experienced teachers. They're 

-- built into the formula, there's supposed to be a 

corrector, but according to what my finance experts 

tell me, it doesn't correct it enough. And so, this 

is an effort simply to put it in the basic allotment, 

and let the local fund assignment corrector take care 

of that. 

Recommendation No. 11 on Page 36? 

This is one that really would reinstate a statute 

that expired on January 1 of this year. And that 

particular statute provided that a school district 

that was losing state aid, could raise their local 

property taxes by a commensurate amount, and be 

exempted from calculations of the eight percent 

rollback protection. Since a number of school 

districts will be losing significant amounts of state 

aid, it was an effort to protect those school 

districts against a rollback, so that they could 

continue to, locally, have the tax revenue to support 

education. 

Dr. Kirby, do these 11 recommendations represent the 

statutory recommendations made by the State Board of 

Education, regarding financing, to the 70th 
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Legislature? 

Well, the way they were, the majority of them -- I 

would have to look over the list and see if there are 

some other kinds of factors, here, that would have -

could have some financial impact. But these were the 

main ones that dealt with the formula changes, and 

that sort of thing. 

Dr. Kirby, as I look at these recommendations, most 

of the recommendations seem to kind of group 

together, as fine tuning, within the framework of 

House Bill 72; is that a fair characterization? 

That's true. 

So, is the purpose of this package of 

recommendations, to take House Bill 72 and to make 

some minor corrective changes in it? 

Yes, as I indicated earlier, our effort is not to 

have dramatic change, but just minor adjustments 

where we felt it would be an improvement. And, in 

fact, we have had conversations, recently, with staff 

of some leadership in the Legislature, and indicated 

that the vast majority of these, we could do without 

them, if it's not possible to get them. In other 

words, the system, the current system, would not be 

significantly harmed, .if we were not able to get all 

of these recommendations that are included, here. 
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Certainly, we were asking for them, because we felt 

they would be helpful. But if the Legislature got 

into the standpoint that they simply couldn't reach 

an agreement, we could live without those, provided 

we got the funding. We've insisted that we must get 

the additional funding that we've requested. 

If some previous witness, in this case, had testified 

that the formulas, as they exist, provide a mechanism 

to flow money in an equitable manner to the school 

districts of the State of Texas, and that our primary 

focus ought to be on the level of funding, would you 

agree or disagree with that statement? 

I would not -- I would not disagree with that. I do 

think that the formulas, as they're constituted at 

the present time, have moved us significantly forward 

in equalizing the flow of dollars. We've made 

tremendous progress. I can remember there used to be 

one -- one formula, or one provision in the law that 

House Bill 72, throughout, was a provision that we 

call minimum aid. And it simply said, regardless of 

how wealthy you might become, you couldn't get less 

state aid than you received in a particular base 

year. And so we had, at that point in time, because 

of that provision, some very wealthy school districts 

that would continue to become more wealthy, that 
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continued to be held harmless, or protected that 

amount of money. And in some instances, they were 

receiving more money per child in state aid than some 

very poor districts. That is not in place any 

longer. And we've made dramatic shifts from that. 

And in fact, some of those type of districts are 

receiving significantly less state aid, and that 

state aid has been redirected to some of the poor 

districts. I believe the formulas that we have, at 

the present time, have made tremendous progress. 

With the elimination of the minimum aid feature of 

the older formulas, is it your understanding that the 

current formulas will automatically adjust to 

redistribute dollars as the relative wealth of 

districts change? 

Yes, they do automatically adjust. In other words, 

as property values change up or down, it directly 

impacts in relation to the rest of the state, 

directly impacts the state aid that a district 

receives. 

So, a district whose property value was either not 

increasing as fast as the state, as a whole, or whose 

property value might even be decreasing, would 

receive a proportionately larger share of the state 

dollars, whatever that might be? 
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Say that again. I'm not sure. 

Okay. If a district was either losing property value 

per student, or was not increasing in value at a rate 

as fast as the state, as a whole, within any given 

level of funding, would that district's proportionate 

share automatically be increased? 

Yes, as their richness, or poorness, changed, as it 

changed in a direction toward poorness, their state 

aid would go up. As it changed toward wealth, or 

becoming richer, their state aid amount would go 

down. 

So, the existing formulas worked in a dynamic manner 

to shift money into the poorer districts? 

Yes, on a -- on an annual -- on an annual basis, 

there is a change, based on the value of the district 

reported at that time. 

Dr. Kirby, there's been considerable testimony in 

this case about student/teacher ratios. And about 

the 22-to-1 factor, and some things of that nature. 

Are you aware of what the student/teacher ratios 

might have been at some time in the past in Texas? 

Well, I read a study a while back that indicated that 

in 1950, I think, nationwide, the pupil/teacher ratio 

was approximately 27 point something-to-one. That, 

currently, the pupil/teacher ratio, nationwide, is 
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close to 18-to-1. So it has significantly gone down 

across the country. 

Is that an example of our elective definition of 

adequacy changing over time? 

That would be my opinion, yes. 

With regard to the minimum class size requirement 

that was included in House Bill 72 -- perhaps it's a 

maximum class size requirement. Are you familiar 

with that particular component of House Bill 72? 

Yes, I am. 

Do you regard that as a significant, or important 

part of the reform that was included in House Bill 

72? 

I think it's a very important part of it. It was an 

emphasis to recognize that we believe the kind of 

start that a child gets in the educational 

enterprise, the education that they receive at the 

primary level, how important that is. And it was an 

effort to get some resources shifted down there, so 

we have small classes at the primary level. 

There's been some discussion previously in this case, 

is it correct that the agency did grant some waivers 

from that requirement for districts in the State of 

Texas? 

Yes, the statute provided that the Commissioner was 
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authorized, on a hardship basis, to grant waivers to 

a school district. And it could be granted on a 

semester by semester basis. Now, what the State 

Board of Education did in implementing that 

recommendation, was to try to take the attitude that 

we didn't simply want to grant a hardship on a 

semester by semester on -- forever. And so what they 

did, when they passed a rule, was put a provision in 

there that a school district would be expected to 

come into compliance with that requirement within a 

three year period. And that the Commissioner was 

authorized to receive a three year plan. And then, 

on a semester by semester basis, receive from the 

district a report as to whether they were on target 

with implementing the plan. And that we could 

continue to grant the waiver during that period of 

time. We've seen, statistically, that each time the 

report came forward, that there has been a decline on 

the number of school districts. And I think it 

indicates an acceptable direction, on the part of the 

districts, of coming into compliance with that 

22-to-1 requirement. They are making -- regularly, 

making progress at the kindergarten through the 

second grade, of having no more than 22 students in a 

ciass. 
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And do you anticipate that that number of waivers, at 

least for K-2, will continue to decrease? 

Yes, I do. Either that number will continue to 

decrease, or the report on the accreditation status 

of school districts that are having problems will 

significantly increase. 

To reflect the fact that they're not --

To reflect sanctions of the state, if they don't come 

into compliance with that. 

Do you believe that process of granting districts 

those semester by semester waivers, was a reasonable 

way of phasing in a requirement such as this? 

Yeah, school districts had to have time. In many 

instances, they had to either locate teachers, or 

reassign teachers, or they had to find facilities in 

which to house the program. They either had to 

construct facilities, or they had to rent facilities, 

or they had to find, within their own community, 

community facilities that could be made available to 

them. So districts simply had to have some time, and 

I think it was a very reasonable approach to give 

them some time. And I think it was a proper 

direction for the group to give a three year phase in 

point in time, indicating that we're expecting you to 

be in compliance, but we'll give you adequate time to 
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get there. There's some concern on the part of the 

Legislature about the good faith efforts made by all 

the school districts. And in fact, in the testimony 

before the -- one of the Senate committees a few days 

ago, I committed that this summer, when we get the 

requests from school districts that are asking for 

waivers, that we. will get a report of any buildings 

that they've done over the past three years. And 

there was a feeling that some people may still be 

building stadiums, or fieldhouses, and not building 

classrooms. In fact, there's some bills in the 

Legislature, even, that would prohibit a school 

district from building any other kind of buildings 

before they build classrooms, if they're on a waiver. 

So I think, giving some time was a reasonable thing 

to do. But I think we're about out of that time of 

being reasonable. I think, now, we've about reached 

the point where school districts, for kindergarten 

and second grade, they're going to be expected to be 

in compliance. 

Did one aspect of House Bill 72 tend to focus 

resources, or redirect resources to the primary 

grades -- to the elementary grades? 

Well, of course, that was -- that was part of what 

22-to-1 did, they -- that particular statute had a 
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requirement that a school district must collect 

sufficient teachers to have, overall, the ratio of 

20-to-1 in the entire district. But at the 

kindergarten through the second grade, on a phase-in J 

period, they could have no more than 22 in any single 

class. And then at year after this next one, 

they'll be expected to have no more than 22 in any 

third, or fourth-grade class. And certainly, that 

was an effort to focus additional resources down to 

that level. The pre-kindergarten program is another 

one that focused additional resources down there. 

And the -- even though it may have been a legislative 

slip-up, the ability to run full day kindergarten for 

all children is another example of money focusing at 

the early primary level. 

Do you believe that that emphasis on the early grades 

was a beneficial direction for the state to take? 

I do. I believe that if we get young children a very 

solid, good start in education, I think that we will 

solve a lot of the problems that we're currently 

having, in terms of dropouts, and children being 

behind, and that sort of thing. I think it was a 

very positive direction to go. 

Dr. Kirby, in addition to just dealing with the 

problems at the moment with regard to the 
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implementation of House Bill 72, have either you, as 

Commissioner, or the state board, looked down the 

road and tried to set an agenda for the schools of 

the State of Texas in the future? 

Well, one of the things that House Bill 72 required 

was for us to develop, if you will, a long-range 

plan. And so, for the past couple of years, we have 

been working and have developed a long-range plan for 

education in this state. Now, it has targets out 

beyond four years, but it's basically a four year 

plan that has additional targets going on as far as, 

I believe, 1997, in the plan. The whole idea of that 

plan is to set the direction that will carry us into 

the 21st Century, and the kind of condition we think 

we need to be in. We have adopted that plan. And 

it's in the process of being distributed to all of 

the schools in the state. 

MR. THOMPSON: May I approach the witness? 

THE COURT: Yes. 

(Defendants' Exhibit No. 68 marked.) 

Dr. Kirby, I'm handing you what has been marked as 

Defendants' Exhibit 68, and ask if you can identify 

that document? 

Yes, this is basically our long-range plan for public 

school education in Texas. And it initially is 
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covering a period of 1986 through 1990. 

And was this plan developed by staff, under your 

direction, working with the board? 

Yes, it was. 

And are you familiar with this document? 

Yes, I am. 

And it's been approved by the state board? 

Yes, it has. 

Has it been presented to the Legislature? 

Yes, it has. 

And to the public schools of this state? 

6655 

Well, we're in the process. We have reported it to 

the public schools, and we have -- there have been 

various meetings in which it's been announced. And 

I'm not sure that I could guarantee that every school 

has received theirs in the mail. A number of school 

districts have received them. But we're in the 

process of printing and distributing, at this point 

in time. 

MR. THOMPSON: Your Honor, we offer 

Defendants' Exhibit 68. 

MR. RICHARDS: No objection. 

MR. KAUFFMAN: No objection. 

THE COURT: All right. It will be 

admitted, 68. 
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1 MR. THOMPSON: Thank you. 

2 (Defendants' Exhibit No. 68 admitted.) 

3 BY MR. THOMPSON: 

4 Q. Dr. Kirby, let's look at goal one, State Board of 
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Education, for the public schools of this state. I 

believe that's on Page 5, and following, of this 

particular document. What is the first goal in this 

report for the public schools of Texas? 

Well, the first goal is in the area of student 

performance. And that is that all students will be 

expected to meet, or exceed, educational performance 

standards. 

Do you believe that this focus on performance is an 

appropriate focus? 

I believe it's absolutely essential. 

Does it 

I think that's what schools are all about, is 

teaching our children. And you need to make sure 

that we're teaching our children. And the only way 

to find out is to find out how well they're 

performing. 

I'm looking now at Page 7 in the blue paragraph at 

the top of that page. The second paragraph. There's 

a sentence on about the fourth line that begins, "It 

is the principal mission of the schools to ensure 
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that all students master the knowledge, skills, and 

competencies through the essential elements, and to 

the extent of their ability, progressively advanced 

material." 

When we talk about imparting knowledge, or 

skills, or competencies to students, what are we 

talking about? 

You mean what kinds of schools? 

Has the state attempted to define the knowledge that 

we expect students to master? 

Well, we have identified, if you will, a minimum of 

knowledge that we expect all of the schools to learn. 

That's what the curriculum standard that I think 

you've talked to Dr. Bergin about. We outline -- in 

every course that school districts are required to 

offer, we outline what are the essential basic skills 

that we expect children to receive out of those. 

What kinds of skills, or abilities, we expect them to 

gain from those various courses. And so that's what 

this is, again, referring to. That we believe that 

all of the children are to master, in fact, those 

basic essentials of the curriculum that's required to 

be taught. Local districts have flexibility to go 

beyond, and to enhance beyond that, and to set their 

local standards. But the minimum standards are set 
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Dr. Kirby, have you had the opportunity to review any 

material regarding the performance of standardized 

examinations of poor students, or minority students, 

vis-a-vis other students? 

Well, we've looked at some of the TEAMS testing 

results, which we can give it at each odd-grade 

level. So yes, we've reviewed some of those. 

Have you noticed any patterns? Are there any 

preliminary observations that you might have drawn 

from that material? 

Well, one of the things that we're very pleased with 

is the -- is the report that staff did comparing the 

performance of students in the eleventh grade. The 

eleventh grade tests, last year, as compared with 

eleventh grade tests given this school year. And 

what we found is that there is -- in those school 

districts that had the highest percentages of low 

income children, and in those school districts that 

had the highest percentages of minority children on 

those eleventh grade tests, their gains were the 

greatest. Now, those students were farther behind. 

They had the fartherest to go. But we've been very, 

very pleased with the results. That in fact, those 
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students in those districts, are the districts that 

are getting the greatest gains on the TEAMS test. So 

we believe that that shows that some of the efforts 

that are underway, in fact, are paying off. We have 

an achievement gap between minority children and 

majority children. We have an achievement gap 

between poor students, and the rest of the students. 

We do believe that we have evidence to show that that 

gap is closing. 

And is it part of goal one, that that gap will 

continue to close? 

Yes, it is. 

What are the goals of the State Board of Education in 

that particular area? 

Well, I think down on Page 7, toward the-- about the 

next to the last paragraph, we talked about disparity 

in academic. achievement is particularly troubling in 

regard to disadvantaged students. That is, students 

eligible for free or reduced priced meals. At the 

exit level, 13 percent fewer disadvantaged, than 

other students, passed the TEAMS math test, and 14 

percent fewer passed the English test. Now, that's 

in the needs statement, where we're talking about 

what the problem is. What we have actually done then 

is to come back, and to deal with that. And to 
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If you'll look on -- I believe about, over on 

Page 11, down under where we talk about school 

districts. What goals we're looking at at school 

districts. We're saying that districts must ensure 

that curricular programs and teachers prepare all 

students to meet -- an increasing percentage of 

students to exceed the passing score on TEAMS. And 

school districts will establish district and campus 

goals for improving achievement, and for closing the 

achievement gap between disadvantaged and other 

students within the state established time line of 12 

years. So we go on, and go into other detail about 

it. But we're saying that, within a 12 year period, 

there should not be that achievement gap. 

Did House Bill 72 dramatically increase compensatory 

education funds from the state level? 

Yes, we went from approximately $50 million per year 

before House Bill 72. I believe this year is 

something over $340 million in compensatory 

education. 

And did that particular component increase more, 

percentagewise, than any other major component of the 

public school finance system? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
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components and calculated percentages, but it 

certainly would have been one of the greatest 

increases, yes. 
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It was an increase from $50 million to $300 million -

That's correct. 

-- a year? 

Yes. 

And is that --

600 and something percent. 

Is that money available to be used to offer remedial 

programs to all students, including disadvantaged 

students, who need to be brought up in their 

performance on various measures of performance? 

Well, money is intended to be focused on 

disadvantaged children, and children that are behind 

on the TEAMS testing. Now, there is a provision in 

the statute that if another child could benefit from 

the program that's established for children that are 

behind, that's acceptable. But the focus of it are 

on children that are behind on the TEAMS test. 

Is it,too early to tell or can you offer any opinion 

on whether the increase in performance that we've 

seen in the last two years among disadvantaged 

students, is it attributable in any way to the 
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increased focus on those students that was contained 

in House Bill 72? 

Well, I think it is somewhat. But I think you have 

to realize that, as I indicated, we are continuing to 

raise our standards and raise our expectations, and 

to raise what we view as quality education. And we 

didn't just start working with schools when House 

Bill 72 was passed. The state has been making some 

progress. And the evidence of the past ten years, 

moving from 1.8 billion up to $5 billion over time, 

and that's been an increase all during that period of 

ten years. We could go back and point at increases. 

The House Bill 246 that was passed, is another 

indicator of several years ago, of commitment. One 

of the things -- we've had a statewide testing 

program, well before the TEAMS program, that was 

established by House Bill 72. And we can go back, 

ever since we've had that statewide testing program, 

and we can look at the gap, and we can see some 

progressive improvement that's been made. So, over 

the past several years, we have seen improvement in 

closing the gap between disadvantaged children and 

non-disadvantaged. So, I don't want to attribute all 

of the improvement to House Bill 72. I think it's 

been a significant factor, but I think this state has 
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been doing some significant things for a long time to 

improve quality. 

But we do know that, for example, the eleventh 

grade testing, where we had the scores one year, and 

the scores the next year, we didn't even have those 

tests before we had 72, to make that particular 

comparison at that level. So, we do have an exit 

requirement. And we are seeing remedial programs put 

in place. And we are seeing children that fail the 

test, who would not be allowed to receive a diploma 

if they didn't pass the test. We've seen remedial 

programs causing large numbers of those children, 

under the second administration, or the third 

administration, to pass those tests. So we think 

that is evidence that that reform is working. 

If you would look with me on Page 17, I believe what 

we have here is goal two, as adopted by the State 

Board of Education. Would you briefly explain what 

this particular goal for the public schools of this 

state is about? 

Well, basically, what we're saying here, is that we 

want a well balanced curriculum to be taught in every 

school district, so that every single child in this 

state is able to move forward, to realize their 

learning potential. Some children have a greater 
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potential than others. We have some children that 

are handicapped. We have some children that are very 

gifted and talented. What we're saying is, given any 

particular child's ability, we want them to have an 

educational curriculum available to them to enhance 

that ability, and to move them as far forward as they 

possibly can be developed. That's the whole purpose 

of that goal. 

Dr. Kirby, you heard Dr. Bergin's testimony, or at 

least part of her testimony. Is Chapter 75, in it's 

continuing refinement, the mechanism that will be 

used to fulfill this particular goal? 

Well, it's a part of it. Accreditation, of course, 

would be part of the main system that we use to carry 

that out. And then enforce, and monitor, and verify, 

that the curriculum is being offered. But the -

Chapter 75, that is the essential curriculum that 

we've specified, that we expect all school districts 

to be teaching. The textbooks that we're buying 

and we spend, probably, more than $112 million a year 

buying free textbooks. All of our textbooks are 

being redesigned to make sure that the content in the 

textbooks is explicitly directed toward teaching the 

curriculum. And the TEAMS testing program that we're 

doing is based on the skills that we expect the 
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children to learn. So, I think you have to take all 

three of those factors, and include those together 

when we're talking about the board's goal in seeing 

that a well balanced curriculum is taught. They all 

have a piece to play. In other words, the books that 

are used in instruction, the content of the 

curriculum that's to be taught, and the assessment to 

find out whether or not children are learning, all of 

that is important to this goal. 

But the curriculum defines the skills, knowledges, 

and competencies that the state does expect to be 

transmitted? 

That's correct. The minimum ones. We encourage 

school districts to go far beyond that, but that's 

the minimum that the state expects. 

If you would look with me on Page 27 of this page, we 

have displayed goal three. What is the goal of the 

State Board of Education regarding teachers and 

teaching? 

Well, this is that, "Qualified and effective teachers 

will be attracted and retained." 

And how, according to this goal, will the state go 

about achieving that particular goal? 

Well, are you referring to the actions by the state 

ori Page 29? This is where we list the various kind 
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of actions that the different units in the state will 

be carrying out. 

And if you look down those action items, I see 

references to testing programs for prospective 

teachers, and to a new statewide appraisal system to 

the career ladder, and to other aspects like that. 

Are those part of what goes into attracting and 

obtaining a qualified, professional staff in the 

school districts? 

Well, yes. Those, and also, the TECAT. I think, as 

a part of House Bill 72, the basic skills test was 

also an important part. To say that we expect every 

teacher to have at least the ability to read and to 

write. And that was a part of this. 

Now, the whole purpose of the PPST and the 

ExCET testing that are in there, is for new people 

coming in the profession, to make absolutely sure 

that they have at least, certain minimal standards. 

That they•re able to meet the pre-professional skills 

test. It•s a test to identify their skills in 

reading, writing, and math. And then the ExCET test 

is in the area of pedagogy, and then their subject 

matter. And what we, in essence, are saying, if they 

don•t demonstrate those skills by passing those 

tests, the state simply will not license them so they 
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could be a teacher. 

The appraisal system I really, personally, 

believe -- and it's connected, of course, with the 

career ladder. But I believe this probably has the 

greatest potential of improvement of instruction of 

all of the reforms in all -- of House Bill 72. The 

whole idea is, that we can all improve. And the idea 

is, that every single teacher would be appraised on a 

regular basis, every year. And that they would be 

observed in the classroom. And then, based upon that 

observation, if they're not doing as well as they 

could, they will receive help from the school 

district in terms of a growth plan, so that they 

could be a better teacher. And I think that 

appraisal system has real potential for being a very 

positive item in improving education throughout the 

state. 

THE COURT: Okay. Let's stop for afternoon 

break. We'll get started up again at five 'til. 

(Afternoon Recess) 

DIRECT EXAMINATION (RESUMED) 

22 BY MR. THOMPSON: 

23 Q. Dr. Kirby, prior to the break, we were reviewing the 

24 long-range plan of the State Board of Education. 

25 I would ask you to turn to Page 35 of that 
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document, where we find goal four, relating to the 

organization and management of the public school 

system in Texas. What is the recommendation or goal 

of the State Board of Education in this regard? 

"The organization and management of all levels of the 

education system will be productive, efficient, and 

accountable." 

Is the improvement of management and organization, 

both at the state level, and at the local district 

level, important in continuing to improve the quality 

of education offered in the schools of this state? 

Yes, it's very important. 

Is it possible that we could spend large sums of 

money in the schools, but without continued 

improvement in management, might reap the benefits we 

anticipate from that money? 

Yes, it would be possible. 

If you would look with me at Page 45, where we see 

goal five, relating to finance. What is this 

particular goal? 

"The financing of public education will be equitable 

to all students in the state." 

Does this particular goal reflect a continued 

commitment by the board, and indeed, by you, as 

Commissioner, to equity in the distribution of funds 
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If you would look with me at Page 53, where we see 

goal six. What is this goal? 

"Parents and other members of the community will be 

partners in the improvement of schools." 

Dr. Kirby, there's been a lot of discussion in this 

trial about the importance of parental involvement, 

and community involvement, in improving the quality 

of instruction in the schools. Does this goal 

reflect that recognition? 

Yes, it does. 

And are there particular activities, or efforts, that 

will be made both by the agency, and by local 

districts, to increase that kind of involvement? 

Yes, there will be. We list a number of actions in 

here that we expect in that area. 

Do you believe that increased participation and 

involvement by parents and communities is important 

in order to continue to improve the quality of 

instruction in our schools? 

Many ways, I think it's one of the most important 

areas that a school can have a significant 

improvement in. It's by making absolutely sure that 

parents set high expectations for their children, and 
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to communicate those to the children. We have all 

kinds of research available that shows that if 

parents spend time with their children; if they take 

time to see that TV watching time is cut down; if 

they see that their children do their homework and 

their study on a regular basis, that disadvantaged 

children can do just as well as non-disadvantaged, if 

the parents are carrying on those kinds of 

activities. so, we think it's absolutely essential, 

especially, as we see an increasing population of 

minority and disadvantaged children in this state. 

Does this particular goal reflect some of the 

observations that you've already spoken to, regarding 

what you saw in Japan in their school system? 

·Yes, it does. 

Okay. If you would look with me at Page 61, where we 

have goal seven, relating to innovation. What is the 

goal of the State Board of Education relating to 

innovation? 

"The instructional program will be continually 

improved by the development and use of more effective 

methods." 

Is it important, as we look to the future, and as we 

plan to continue to improve our education system, 

that districts be given the opportunity to innovate, 
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to try different ideas, and to pass those on to other 

districts, if they work? 

Yes, it is. 

And is that the kind of concern that this particular 

goal speaks to? 

Yes, it does. 

Okay. And if you would look with me on Page 67, 

where we have goal eight, relating to communications. 

What is the goal of the State Board of Education 

regarding communication? 

"Communications among all public education interests 

will be consistent, timely, and effective." 

Is this increase in communication, I presume, with 

communities, and between educators, necessary to 

continue to improve the quality of education in this 

state? 

Yes, it is. Not only to improve the quality, but one 

of the things we've got to make absolutely certain 

that we do is, we've got to have the full public 

continuing to be aware of the importance of 

education. That the public is going to support the 

-- with their tax dollars, the funding for education. 

When we looked at this document, as a whole, does it, 

in effect, constitute a blueprint that should 

continue to improve the quality of schools, and the 
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quality of education in our state? 

It's our belief that that's what it is. And that's 

what it will do. 

And is the state board, and the agency, committed to 

the implementation of this long-range plan? 

Yes, we are. 

Dr. Kirby, do you have an opinion as to whether the 

school finance system, as implemented and developed 

by House Bill 72, provides the school districts of 

this state with an opportunity to offer an adequate 

program as we currently define adequacy? 

I think it does, given current funding levels, and 

given our requested increase in funding levels. Yes, 

I do. 

MR. THOMPSON: No further questions. 

MR. TURNER: I have no questions at this 

17 time, Your Honor. 

18 MR. R. LUNA: No questions. 

19 CROSS EXAMINATION 

20 BY MR. RICHARDS: 

21 Q. Dr. Kirby, you've testified, I guess, that one of the 

22 matters which had been a product of House Bill 72, 

23 was a controversy surrounding the teacher competency 

24 testing, is that true? 

25 A. That's true. 
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That spawned litigation, literally, all across the 

State of Texas, did it not? 

Considerable litigation, yes. 

And it finally found its way to the Texas Supreme 

Court? 

That's true. 

Are you familiar with the brief that was filed on 

behalf of the State of Texas in the Texas Supreme 

Court, in the case styled, "State of Texas versus 

Project Principle?" 

I haven't read the whole brief, if that's the 

question. 

Well, let me quote you a portion of it. See if you 

recall this. This is from Page 13 of that brief. 

"The central issue in this case is the State's 

authority to give incumbent educators certification 

renewal tests for basic competence, including a test 

of rudimentary reading and writing skills. Under 

Article VII, Section 1, of the Texas Constitution, 

the State Legislature has the duty to provide for the 

support and maintenance of an efficient system of 

public free schools. This duty also flows from the 

State's fundamental and compelling interest in 

providing quality education to its citizens, which 

ranks at the apex of the functions of a state." Would 
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Yes, I would. 
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And you would agree with the statement that, 

providing a quality education to its citizens is at 

the apex of the functions of the State of Texas? 

Yes, I would. 

And that the State of Texas has a fundamental and 

compelling interest in providing quality education? 

I would agree. 

THE COURT: Sir, who filed that brief on 

behalf of the State? 

MR. RICHARDS: Well, I think I'll go ahead 

and offer a portion --

THE COURT: Is that Mr. O'Hanlon? 

MR. RICHARDS: Let's see, that was Mr. 

O'Hanlon, on behalf of the State of Texas. And I 

think I'll mark that. 

(Plaintiff-Intervenors' Exhibit 

(No. 240 marked. 

MR. RICHARDS: If the Court please, we have 

marked just the cover sheet, and the page on which I 

quoted. And would offer that as 

Plaintiff-Intervenors' Exhibit 240. 

MR. R. LUNA: Well, Counsel may find it 

amusing, Your Honor, but we object. First of all, it 
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has no relevancy to this lawsuit. There's been no 

tie-in that the questions that were asked in that 

lawsuit, have anything to do with the questions that 

were before the Court on this case. Furthermore, 

beyond the relevancy, we would say that it's possibly 

not timely in regard to the matters in this case. 

And we object to it. 

MR. TURNER: And obviously, Your Honor, I 

think it's offered, or at least appears to be offered 

as an attempt to purport to be some legal conclusion 

about education being a fundamental right. We 

certainly don't think that that's an appropriate 

admission here. And don't think that the witness is 

an attorney, and not able to draw a legal conclusion, 

such as the one that evidently the 

Plaintiff-Intervenors' attorney is tendering it for 

the purpose of showing the Court. On that sense, we, 

would also object to its admission based on its 

relevancy. And the fact that it's a legal conclusion 

of this witness, who is not able to testify regarding 

it. 

THE COURT: Mr. O'Hanlon, do you have 

anything to say, yourself? 

MR. O'HANLON: I'm simply disappointed that 

he didn't see fit to offer the whole thing. And am 
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quite pleased by the fact that Mr. Richards, who, 

personally, took issue with the positions that we 

took in that case, has finally come to see the light. 

MR. RICHARDS: Never too old to learn, Your 

Honor. 

THE COURT: Well, I'll overrule the 

objections, with the statement that the reason I 

overruled the objections, and will allow this in 

evidence, some other court might think that would be 

an admission against interest, or some sort of a 

statement along those lines. Although, I don't think 

it is. I think that the context was somewhat 

different. And I don't think it's applicable to the 

legal issues about whether the Constitution considers 

-- the Texas Constitution considers the state's 

obligation to provide education that's fundamental in 

this case. I think Mr. O'Hanlon was getting at a 

different idea in the case that Exhibit -- is it 240 

or 210? 

MR. RICHARDS: 240, Your Honor. 

THE COURT: 240 is aimed at, but I'll allow 

it in evidence, as some idea of what the state, at 

least in the past, has said about education. 

For the record, Mr. O'Hanlon defended one of 

those cases -- not the one, however, that reached the 
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All right. We'll have 240 in evidence. 

(Plaintiff-Intervenors' Exhibit 

(No. 240 admitted. 

MR. R. LUNA: Your Honor, I understand the 

Court has overruled our objection. Our objection 

also goes, as well, to the testimony from that 

document -- as to the document. I assume the Court 

overruled both of them. For the record, we didn't 

have it. 

THE COURT: All right. I'm always amused -

you see, Mr. Richards used to be Chief Deputy of the 

Attorney General's Office. And I'm constantly amused 

at how the lawyers can find briefs and statements 

they've made, that take the contrary position that 

they're taking now. And for some reason, that always 

has amused me. 

MR. RICHARDS: It says a lot about the 

legal profession. 

THE COURT: I think the audience can 

appreciate the amusement. And I'm amazed at their 

resources on how they can go back and find those 

little things. 

All right. 
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Dr. Kirby, do you have a vita -- or that's a word I 

don't really like -- sort of a resume of what you've 

done? 

Yes. Would you like a copy of it? 

Do you have it here? 

Yes. 

Yeah. Have you been editing it? 

No, my secretary does that. 

Do you have one that lists your publications? 

No, not with me. 

But do you have one that does list publications? 

No, not in detail, I don't. 

All right. Well, my curiosity is, the one that -- if 

you have one that lists publications, does it list 

your publication with Dr. Walker, of the "Basics of 

Texas Public School Finance" as one of your 

publications? 

Well, I don't have any vitaes that I have, that I've 

prepared, that lists that. 

All right. 

I'm aware of the publication you're talking about. 

I'm not unaware of it. I just don't have a vita that 

carries that on it. 

All right. And you are aware of the publication? 
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Have you had a chance to review Plaintiffs' 

Exhibit 235 in preparation for your testimony here, 

today? 

Just briefly. 

And when did you review it? 

A couple of weeks ago. I reviewed this document, as 

well as the same document that was prepared before 

this one. There's an earlier version of this 

particular document that was -- so I looked at both 

of those. 

Is this the second, or third, in a series that 

published -- or under joint authorship of you and Dr. 

Walker? 

I don't even know. I think they're like -- I think 

there are three versions, that I'm aware of. One was 

a version that was before this particular version. 

And then there was the version that came out right 

after House Bill 72. And I think they have even 

revised it since that time. I think they're like 

three documents. I hate to swear to that, Your 

Honor, because I am under oath. But the best I 

recall, I think there were three versions. I was not 
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involved in the subsequent follow-up to this one, 

unless this is the subsequent follow-up. 

The Page 1, which is the little i, there, shows a 

copyright, 1980, 1982, 1984 and 1986. And suggests 

that this is the third edition of the publication. 

Does that help you, in terms of your recollections? 

Well, the problem I'm having with recalling and 

knowing all of the details of it, is that my 

involvement with this document was very limited. Dr. 

Walker was the main author. And in fact, I think if 

you go back to the version that was created by him, 

prior to me having any involvement with it and prior 

to House Bill 72 even being passed, and compare the 

chapters, and the content, you're going to find a 

document that's almost word-for-word, in many places, 

the same document. In other words, the pre -- before 

House Bill 72, and after House Bill 72, there's a 

great deal of material ih this document that's the 

same material that was Dr. Walker's. 

Now, the involvement that I had in this 

document was simply in the chapter that had to do 

with the formulas and the changes that came about 

under House Bill 72. Reviewing some of the work that 

he did, and working with him on some of the numbers, 

and getting some of the dollars involved. So, even 
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though it carries me as an author, really, I was more 

of a reviewer and supplier of information on that. 

Well, did you review the document before it was 

published? 

Before it was published, I think I reviewed -- not 

the entire document, but I reviewed the chapter that 

had to do with the section that I submitted some 

information to them on. 

And as, I believe, what you just said to us is, if we 

went back and looked at the predecessor publications, 

we would find that Exhibit 235 makes only minor 

changes in the predecessor publications? 

Well, I'm saying that there are a number of pages in 

the document that are virtually word-for-word. There 

are a lot of the same information in it, that there's 

not any change. The sections that tended to be 

changed, I think, was primarily the sections that had 

to do with the formula changes. There may have been 

perhaps the final chapter, or something, may have 

had some revisions in it. Like I say, I had minor 

involvement in it. I've not studied the document, 

carefully, even after that. I'm not an authority on 

this particular document, even though it happens to 

have my name on it. 

Well, are you trying to disavow the document? 
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I'm not disavowing it. I'm simply saying that the 

part in the document that I worked with, was the 

chapter that had to do with the formula changes in 

House Bill 72, and the dollars and cents information 

that's in there. And that's the portion of the 

document that I had to do with. And that's the 

reason that the document carries my name. 

Well, which would that be? I'm trying to figure it 

out, but I assume that would be -- would that be 

Chapter Four? 

Chapter Three. 

Three. 

Where we talk about the small district adjustments, 

and the POI, and some of those items that were new 

under House Bill 72. Where the Foundation Program 

was changed. I think, even in chapter three, if you 

compared chapter three with the forerunner, there's 

some language in there that's the same language. So, 

it's not a complete rewrite, even, of chapter three. 

Do you happen to have with you the forerunner? 

No, I do not. 

So, at least in terms of Exhibit 235, it was -

Chapter Three is the one that you made your principal 

focus on in terms of the publication, is that 

correct? 
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Well, to some parts of it, yes. 

And you have some familiarity with the -- I take it, 

with the state funding formulas? 

Yes. 

Mr. Moak has testified here earlier that -- I think I 

quote him correctly, that "The Texas scheme is a 

sharing of state and local tax dollars to produce the 

overall state education program." I take it that's 

accurate? 

I don't know; I'm not familiar with his testimony. 

Well, would that be accurate in terms of what you 

perceive how the state funding of education works? 

Yes, I would agree that it's a sharing, state/local 

sharing. 

He said that the local property tax, as a portion of 

the funding of public education in Texas, is "Alive 

and well. And continues to be a significant part of 

it." Would you agree with that? 

Well, I think I've testified earlier that the state 

spends about five-plus billion. And that the local 

districts are spending an additional $5 billion of 

local tax money. I would say that's considerable, 

health --

I think the actual numbers -- and Mr. O'Hanlon could 

correct me if I'm wrong, in the current year, is that 
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the local tax dollars are contributing 47 percent of 

the total cost of public education in Texas. And the 

state is contributing 41 percent. Would that seem to 

you to be consistent or inconsistent? 

No, I would have to look at those. 

You don't have those figures? 

I don't have those figures. The state would be 

contributing 40 something. I'm not sure that it's 

41. 

What these figures actually seem to show was that, as 

the federal dollars began to disappear, the -

picking up that slack fell more and more upon the 

local tax burden, rather than being picked up by the 

state. Do you have any feeling on that one? 

Well, what -- actually, the federal funds, I don't 

believe I thought -- believe, if you go back and 

look at the federal funds, I think the federal funds 

have increased over time. I don't think that they've 

kept pace with the dramatic increase of both state 

and local. So, as the percentage of the total -- the 

percentage appears to be down, but I think the total 

total dollars are probably, also, increasing. 

They're just not increasing rapidly. 

And so consequently, I think the percentage of 

local dollars are going to be showing, perhaps, some 
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adjustment over time. There's been a somewhat stable 

relationship, I think, over the past ten years. I 

probably have a document in my briefcase over there, 

that would show you some of those percentages. 

I think we've got a plethora of exhibits from Mr. 

Moak, which show them. And I assume you wouldn't 

they're all generated --

I wouldn't disagree with his numbers. If he 

presented them, he's our numbers person. 

You have before you what is Defendants' 68, the long 

range plan of the Texas Board of Education for Texas 

education. Would you look at that with me? 

Yes, sir. 

Page 3 talks about the demographic. Let me quote 

you, and see if we can just get you to confirm this 

for me. Demographic changes in Texas, with the 

following: "These demographic developments pose 

other educational challenges, for an increasing 

percentage of the children entering school in the 

next four years comes from groups that have 

traditionally left school early. In 1980, 70 percent 

of Whites, but only 40 percent of Hispanics and 60 

percent of Blacks over the age of 25 had graduated 

from high school. Only 66 percent of Hispanics who 

entered the ninth grade in 1979 stayed in school 
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graduated." Is that -- those are TEA-generated 

numbers, I take it? 

Yes, they are. 
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I think you actually testified a moment ago as to the 

dropout rate. And I thought it was -- you said, the 

current dropout rate for Hispanics was 45 percent. 

Is that what you're--

Well, there's a great deal of disagreement about the 

dropout numbers. You can get a lot of folks to 

testify a lot of different things. The numbers that 

I was reporting, referred to a study that was done by 

the IDRA, under contract with the Texas Department of 

Community Affairs just recently. And that's -- I 

think, one of the most recent documents that's come 

out. In that particular document, they refer to a 45 

percent dropout rate among Hispanics, to 33 -

roughly, 33 percent for everyone. 

All right. Well but, in your earlier testimony, I 

mean, that is, your testimony on direct, you used 

that 45 percent figure of Hispanic dropouts, did you 

not? 

I did. 

And that figure, you say, carne from a study that was 

done very recently by IDRA, which has been previously 
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identified in this record as Intercultural 

Development Research Associates down in San Antonio. 

Is that the organization? 

Yes. 

Okay. And I think, consistently, with your 

testimony, there on Page 3, you go forward to say 

that the percentage -- or the agency does -- "The 

percentage of disadvantaged students is increasing 

even faster than the student population as a whole." 

And is that -- that's your perception of what 

the Texas education system faces? 

Yes, that's true. 

Page 4, as you say in this report, "Because the 

economy of the future will be built on human rather 

than natural resources, the elementary and secondary 

school system is pivotal to economic recovery and the 

well-being of Texas." 

That's the position of the agency, and your 

position? 

Yes, it is. 

I mean, there's no more important resources, as far 

as we're concerned, in Texas, today, is there -- than 

our youth? 

We're somewhat biased. But that is our opinion, I 

would assure you. 
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Okay. And you are the embodiment of the state, at 

least in terms of its educational program? 

For elementary and secondary education, yes. 

"Loss of funding will undermine the very future that 

cutbacks and false economies may seem to remedy. 

Increased support for education is mandatory in order 

to sustain and build upon the gains that have been 

made and are projected." 

Is that your position, and the position of the 

agency? 

That's our position. And I've testified to the House 

and Senate to that effect. 

Increased support, in this instance, means increased 

financial support, is that correct, among other 

things? 

Yes, among other things. 

Yeah. "Texas must expand its educational as well as 

its economic horizons to ensure informed populace and 

a capable workforce and to avoid continued economic 

decline." That's your view? 

That is our·view. 

And that's the message you've carried to the Texas 

Legislature and to the public of Texas? 

That is correct. 

Page 7, under goal one, you give us a little backup 
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data that I would like to ask you about. After 

praising the achievements of the educational process, 

you say, "Despite these advances, however, areas of 

inadequate performance persist. Tests also reveal 

that" -- and I would like to ask you about these 

things: "Although the majority of students pass 

TEAMS far too many fail to achieve even the minimum 

state standards and require remediation.n 

That's still the situation, today, isn't it? 

It is still the situation. 

"Whereas 91 percent of eleventh graders passed the 

TEAMS English language arts test, they would on the 

average fall below the fiftieth percentile when 

compared to national standards.n 

That's true. 

That's where we sit? 

That's true. 

And of course, that 91 percent of eleventh graders, 

that doesn't include, I take it, the 40 to 45 percent 

Hispanics that have already left the system by the 

eleventh grade, is that right? 

That's the ones that have taken the test? Ones that 

are there? 

Well, I mean, if they're dropping out in ninth grade, 

they never made it to the eleventh grade, is that 
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right? 

Well, that's what I was trying to testify to. That's 

the ones that are there. That's the ones that are in 

school. If they've left the school, they're not in 

those numbers. 

You go on to say that, "A further concern is that 

minimum skills testing is not a wholly adequate 

measure of learning. As schools concentrate on 

preparing students to pass TEAMS, they may tend to 

devote less time to the development of analysis, 

synthesis, and other critical-thinking and 

problem-solving skills. Tests of reading, writing, 

and mathematics, with a relatively low passing 

threshold should neither substitute for measures of 

more sophisticated learning nor limit the curriculum 

to the tests." 

Now, I take it, you're then, there, expressing 

your reservations about what the TEAMS tests are 

telling us? 

We're simply saying that -- while it's very important 

to know how we're doing on basic skills, that the 

future is going to require skills beyond the basics. 

So we must make absolutely sure that we not only have 

the basic skills, but build on to those, and the more 

difficult, complex skills, the critical-thinking 
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skills, the ability to adapt, and to extrapolate, and 

draw conclusions, those sorts of things. So, we're 

saying, don't limit it just to the basic. We need to 

move education beyond that. 

You go on to say, "Texas students' scores on the 

Scholastic Aptitude Test (SAT), for instance, like 

those of students throughout the nation, began to 

drop almost 20 years ago and then slowly to rise in 

the last several years. Scores in Texas, however, 

dropped more precipitously and have recovered less 

than those in both the nation as a whole as well as 

in comparable states." 

Is that true even today? 

Yes, it is. 

So that while we may be making some progress on 

TEAMS, we still look fairly woeful, as compared to 

the nation, in terms of SAT testing? 

Yes. Our educational performances, in some ways, is 

like our educational expenditure. In comparison with 

the rest of the nation, we measured downward when 

we're looking at what the state spends. 

Is there some linkage in your mind? 

I think there's some relationship there, yes. 

I know you don't want to say there's a lot, but you 

do see some, right? 
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I certainly see there's some. That's why we're 

testifying to the Legislature to continue to move up 

with adequate funding. That's why we asked for $2.4 

billion dollars. 

And then you go on to make the point I made fairly 

poorly a moment ago. "As disturbing as some of these 

conditions are, the actual academic achievement of 

young people in Texas is even worse than the test 

data can reveal, for the performance levels cited 

above are attained by only those youngsters who 

remain in school." Right? aApproximately 90,000, or 

35 percent, of the teenagers who entered ninth grade 

in 1981 were not in public school at the time that 

their classes graduated in 1985." 

That's our dropout picture, is that correct? 

Well, that's -- statistics that we were using. Like 

I said, the dropout statistics, depending on which 

information you look at, will vary a few percentage 

points. But basically, the same message is true. 

"Over one-third of the state's population over the 

age of 18 has not completed high school, and 

one-fifth has not completed eighth grade." Is that 

still 

Yes. 

Page nine, we say that, "Underachievement is often 
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coupled with low economic status, membership in an 

ethnic minority group, limited English proficiency, 

rural isolation, intellectual deprivation during 

infancy and early childhood, and/or migrant status." 

That's a conclusion of the agency? 

Yes, it is. 

And I guess it is fairly clear that people who fall 

in that category are going to need more attention, 

rather than less attention, from the educational 

system, is that true? 

That's true. 

And districts which have high proportions of those 

particular categories are facing significantly 

greater burden, or responsibility, than districts 

which are made up largely of middle class White kids, 

is that true? 

Yes, they do. 

Greater economic burdens as well as other kinds of 

responsibilities? 

I don't know that there are greater economic burdens, 

but certainly, the children -- the children that are 

in that category are what we call high cost students. 

And so, the cost of education for those children is 

higher, the type to provide a variety of programs 

woula be greater than we could require for children 
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that do not have those kinds of problems. 

Actually, state funding formulas recognizes that to 

the extent we talk about -- state funding formulas 

recognizes that the kids who fall in that category 

are high cost kids, that is correct? 

Yes. That was one of the major shifts of House Bill 

72, was to attempt to address that. 

All right. So, it would be fair to say -- let's take 

the funding formula away for a minute, and just 

simply say, it would be fair to say that school 

districts would have a high proportion of kids who 

fall in the category of low economic status, or 

membership in ethnic minorities, do face greater 

economic burdens in trying to bring education to 

those children, correct? 

Yeah, I would agree with that. 

And we've attempted to address it somewhat, as you 

say, in the funding formulas, to compensatory 

education and bilingual education? 

That's true. 

Page 10, you talk about -- you say, "Funding 

mechanisms that will equitably target additional 

state funds to pre-kindergarten, kindergarten, and 

the elementary grades will be proposed." 

I know you've talked about it. But what's the 
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sense of the focus, here, if you could explain it 

again? 

Well, what we're saying is that since school 

districts are being required at the kindergarten to 

the second grade, and ultimately, up to the fourth 

grade, to have no more than 22 children in any single 

class, they will experience additional costs. 

Because most of them have more children than that in 

the classes now. They'll have to reduce those 

ratios, and they'll have to hire additional teachers. 

And so, we're saying there needs to be a recognition 

by the state of that added cost. And the state helps 

provide some of the funding for that. 

All right. In that regard, our Governor Clements has 

said that one of the deficiencies in House Bill 72 

was the failure to fully fund some of the 

requirements of House Bill 72. Is this, in part, a 

recognition of that? 

I'm not completely familiar with what the Governor 

might have said in that regard. 

I see. At least we know that to the extent that it 

was incumbent upon school districts to create 

additional facilities, either by building, or 

otherwise, that burden fell totally upon the local 

tax base, is that correct? 
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Well, I'm not sure, totally. In other words, school 

one of the things that happened in House Bill 72, 

is that the formulas were revised. And the ability 

to spend the money was significantly made more 

flexible. School districts receive large amounts of 

additional dollars, in many instances. And some of 

those dollars could be used for extra teachers, or 

for buildings, or various kinds of things. Now, 

there's not anything in the formula that's 

specifically tied to the 22-to-1. 

And what our recommendation here is, 

recognizing that, in fact, the third and the fourth 

grade are coming on, and there will be added costs, 

an effort on the part of the state to help pay some 

of those costs. 

Well, it has been generally assumed throughout this 

trial, the two months we've been laboring over here, 

that the state funding formulas do not include any 

component for funding of facilities, the construction 

of facilities. Are you suggesting otherwise? 

Well, I'm saying that there are some factors that the 

state provides some benefits that are related to 

facilities. And some state funding can, in fact, and 

has been used by school districts, in some instances, 

to buy some. Now, they're not -- the formulas do not 
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give them the money, specifically, because of 

facilities. In other words, we don't have a formula 

that says, so much money for buildings. But when the 

money comes out to the districts, districts have wide 

flexibility and latitude in being able to use it. 

And some of those funds can be, and have been used 

for facilities. 

The guaranteed bond program, for example, is 

another way that the state provides some direct 

benefit for school districts, by giving a lowered 

by guaranteeing the bonds, they're able to sell their 

bonds at a reduced interest level. And consequently, 

there's significant savings afforded to school 

districts that participate in those programs. So, 

there are some ways that the state, either directly, 

or indirectly, provides some financial benefits that 

are related to building. We have nothing in the 

formulas, per se, that are designed, specifically, 

and only for buildings. 

And buildings are, obviously, one of the costs 

associated with moving -- or facilities are one of 

the costs associated with moving to 1-to-22 ratio, 

right? 

If they don't currently have adequate facilities, 

that would be true. Some school districts are in a 
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declining population. And so, because of the 

decline, they might not have an added cost. But 

there are, in districts that are continuing to grow, 

that would be a cost. 

Page 17, we have goal two. And the Court may not 

like this, either_. It's another attempt to make an 

admission against interest. But goal two, sounds to 

me like stating that education would be a fundamental 

right, or interest. "The purpose of public education 

in a democracy is to provide children with the 

knowledge, skills, and competencies that they need in 

order to be self-governing, self-supporting, and 

contributing members of society." 

That's how the State of Texas perceives the 

xole of education? 

That's how the Texas Education Agency perceives it. 

As being directly linked to the capacity of its 

citizenry to be informed participants in 

self-governments? 

That's true. 

Would you agree that's fairly fundamental? 

I would. It's my opinion, yes. 

MR. R. LUNA: We trust, when Counsel uses 

the word "fundamental," he's not using it in a legal 

sense. 
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MR. RICHARDS: Don't trust me in that 

regard. 

MR. R. LUNA: If he is, we object to that 

word. 

THE WITNESS: I'm answering from an 

educator's viewpoint, than that as a lawyer, since 

I'm certainly not qualified as a lawyer. 

BY MR. RICHARDS: 

Q. Words are just words. That's all we have. 

A. 

Q. 

Goal five, at Page 45. I would like to read 

you that first paragraph of the needs. 0 The biggest 

challenge facing Texas education today is the need to 

increase financial support at the state level, while 

maintaining and improving equity." 

So, as far as the Texas Education Agency is 

concerned, the biggest challenge, today, is 

increasing financial support for public education, is 

that true? 

Well, I think given the state fiscal crisis, 

absolutely. That's a tremendous challenge facing us. 

We believe we need more money, and to get that money 

is going to be difficult, indeed. We think it's 

really a challenge. 

Well, but you're saying, the biggest challenge is to 

increase financial support. You see a need for 
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increasing financial support of the public education 

system, do you not? 

That's the reason I think it's just such a challenge. 

To get it? 

Given the fiscal crisis, to be able to do what we're 

saying, is a tremendous challenge, indeed. Just 

holding what we have is a challenge. 

All right. After we've minced words here for a 

moment, it's clear that you and the Texas Education 

Agency see that public education in Texas needs 

increased financial support, is that true? 

That's our opinion. 

And where do you see the needs? Where does the money 

need to go, as you see it? 

Well, the majority of it needs to go under the equity 

formula to the poor school districts. 

Because that's where the needs are the greatest? 

Well, yes. 

You say, "While the national average expenditure per 

pupil amounts to $3,723.00, the expenditure is only 

$3,432.00 in Texas." And that's a difference of some 

$300.00 per student, or per ADA, I guess, is that 

correct? 

Yes. 

Do you see that as being a significant disparity 
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between the national average of expenditures? 

I think it's -- perhaps, it's not a very large amount 

of disparity, in terms of the actual dollars. But I 

think what you've got to look at is the fact that the 

other states are continuing to improve, and 

continuing to add to their system. In Texas, while 

we're 27~ and are well behind, and if you look at the 

population of students we have, and the increasing 

disadvantaged students, and the fact that they're 

high cost students, then we believe that does create 

a problem. Because we don't want our students to be 

at the 50th percentile. In fact, if you take our 

test scores on all of the TEAMS tests that we give 

now, and you equate them to national norms, we're at 

the 50th percentile. So, we're average. We are 

mediocre. What we believe, in Texas, is that we 

ought to be up at the front. And we would like to 

move education to a high quality of excellence. Not 

that the system we have now is inadequate; we believe 

that it's minimally adequate. But we don't believe 

that the people of Texas want a minimally adequate 

system; we believe what they want is a system of 

excellence in the first class. That's what our 

recommendations are based on. 

You say, "Funding educational programs at the current 
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level will not only fail to support continued 

improvement; it will also fail to supply the basic 

essentials." So, I see what you're saying there, 

current funding levels may very well fail to supply 

even the basic education performance, is that right? 

That's if we don't keep pace with the growth. We're 

growing by more than 60,000 students every year. 

Shortly, after the turn of the Century, we'll have a 

million more students than we have right now. If we 

were to freeze funding where we are now, over the 

next several years, have a million more children to 

educate, absolutely, it would not be adequate. 

Well, when you use the term -- "While the national 

average expenditure per pupil amounts to $3,723.00, 

the expenditure in Texas is only $3,432.00." 

And you were trying to make some point there, 

weren't you? Or the agency was, in this publication? 

Yes, we're attempting to show that when we look at 

Texas in the nation, that we're behind a considerable 

number of additional states. 

All right. 

The point that we were making is that, if we're going 

to be at the front of the line in achievement, then 

we can't be at the back of the line in expenditure. 

Okay. Goal six, we talked about and you've testified 
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to -- and the importance of parental involvement in 

the educational process, and the interacting with the 

schools. You say, "The art of establishing collegial 

relationships among schools, communities, and 

parents, however, is becoming increasingly complex, 

for key characteristics of parents and of many 

communities in Texas are changing. The number of 

single-parent, non-English speaking, and economically 

deprived households is growing." 

How do you see the effect of single-parent, 

non-English speaking or economically deprived 

parents? How does that play out with respect to the 

establishment of the collegial relationship? Does it 

make it more difficult? 

It makes it much more difficult. If the parents feel 

isolated from the school, if they don't feel a 

friendly environment, if they don't feel connected 

with the school, then it's more difficult to 

communicate. And to work with parents to do the kind 

of reenforcement activities at home that need to be 

done, if they don't have high expectations for the 

children, the school is not able to communicate the 

importance of those expectations, it becomes more 

difficult. If you have single-parent families, and 

the mother, or the father, that's the single parent, 
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is struggling to make a living, many instances, have 

more than one job, they have less time to reenforce, 

and do those sorts of things. That's the kind of 

problem that societal change has created for the 

schools. 

What does that do? What does the school district -

I suppose its burden is significantly increased in 

trying to deal with that kind of parent -- community, 

is that true? 

That's true. 

I don't have any more questions about that book right 

now. Thank you. 

I was going to talk to you a minute about -

let's talk a second about Japan. 

I take it that everything I've read about 

Japanese education is, that one of the things that 

gives them the real edge, is homogeneous community. 

Would you agree with that? 

Oh, I think you can -- I think there's some positives 

about that. But I think you can look at the American 

multi-cultural system, and say that there are a great 

number of strengths that we experience because of not 

having everybody the same. What I would attribute 

the strength to their system is not so much the fact 

that they have, more or less, a single culture --
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although, they have some variation even there -- is 

the attitude of the people of Japan toward education.! 

I think that's the factor that I would attribute to 

their success. 

It's fairly clear they don't have the language 

problems we're talking about here in Texas. That is, 

their population is, since about the 6th Century, has 

been stable, has it not? 

They do have some language problems. I was surprised 

to learn that they do have some ethnic minorities in 

there, but not to the degree that we do. They have 

very small numbers. 

And the only other thing I've read about them is in 

terms of the role of the teachers in Japan. They are 

dually above, in terms of salary levels, and their 

status, as being somewhat exalted in their society, 

is that true? 

Highly respected, that's true. 

With respect to the gifted and talented program, was 

I correct -- my notes correct? You said that only 

about a third of the school districts are currently 

operating the gifted and talented program? 

I think that's -- I think that's correct. Somewhere 

around that. 

And what -- I'm not sure, and this record may already 

I 
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have it, but what is the thrust of the gifted and 

talented program? Could you do that in a few 

sentences, tell us what it was designed for? 

Well, the concept is that probably in most school 

districts, approximately five percent of the 

population of that district probably has some 

particular gifts, some particular abilities. And the 

purpose of the funding for the gifted and talented 

program, is to enable the school districts to set up 

some special programs to meet special and unique 

needs of these children, to allow them to go beyond, 

and to expand their horizons, where they're capable 

to go. Goes back to the curriculum goal that we have 

in the long-range plan. That the unique needs of all 

children, the curriculum will be such that all the 

needs of children, whether they're hancicapped, or 

whether they're highly advanced and prepared for 

accelerated kinds of growth. That's what the gifted 

and talented program is aiming at. There's only 

about $7 million in state funding that's currently 

available under that program. 

That's clearly not adequate, I take it? 

It's clearly not adequate. 

So, I guess it's a program which attempts, first, to 

try and identify those students which are -- fall 
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And then what -- to try to structure a program that's 

going to permit them to develop those gifts, or 

talents, is that 

That's true. 

If it's worked properly, does it begin in the early 

grades? 

If it's done like it should be, then it is, yes. 

And would it embrace within it, gifts and talents 

that are both the traditional educational 

achievements, in terms of hard science, as well as 

talents in the areas of more aesthetic things, such 

as art --

Performing arts, and -- yes. In current time, and 

perhaps, one of the benefits of low funding has been 

that the Legislature has not been extensively 

restrictive in the definition of the children that 

are eligible. And so there's a great deal of 

flexibility provided to local school districts to 

identifying gifted children, whether it's gifted 

academically, or whether it's gifted in the 

performing arts, or some other area. There's a great 

deal of latitude of how the local school districts 

identify children; and then to design programs to 
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meet their particular needs. 

Your long-range goal is to make this mandatory on the 

districts? 

Yes, we believe every district should recognize the 

special, unique needs of gifted children, because the 

potential they have to the improvement of society. 

This will obviously require additional state funding, 

I suppose, or at least --

Well, at the current time, the $7 million is 

available to be spread over every school in the 

state. In other words, the formulas make every 

school district eligible. But they're such small 

amounts of money, many school districts are simply 

not taking the advantage of the funds that are there. 

And the goal of the board is to create a phase-in 

program of mandating it, so that in the next several 

years, every school would begin to implement a 

program. 

Well, then -- you say, because of the current funding 

levels, it's not a sufficient incentive for the 

district to take it on, is that what you're saying? 

That's true. 

Because it would require additional funding from the 

local level to actually make the program work? 

Well, it may or may not. It would depend on the kind 
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of the program that they set up. You can set up very 

expensive programs, or you can set up adequate 

programs that could be done fairly inexpensively. 

There are a number of things that they could do to 

use limited resources, simply to train existing 

staff. Existing staff could do a lot with gifted 

youngsters, if they knew how to work with gifted 

youngsters. So you could have a very expensive 

program, or you could have a moderate, or modest 

program, and still meet the special needs of 

children. 

We do believe that the current level is 

inadequate from what we would like to see. That's 

again, what I testified earlier about, is continually 

wanting to up the amount of money of what we consider 

adequate. 

MR. RICHARDS: Excuse me for one second, 

Your Honor. 

Let's see, Dr. Kirby, I have been working with some 

maps, which I guess I'll start on with you, if you 

don't mind. 

THE COURT: Let's do this. I don't want to 

interrupt you. Are you going to have any cross 

examination? 

MR. KAUFFMAN: Yes, sir, I will. 
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THE COURT: How much? 

MR. KAUFFMAN: One to two hours. 

THE COURT: Well, I was thinking maybe we 

could spare you coming back tomorrow, but I see we 

can't. So, I don't see any reason to work for the 

next three minutes. We'll knock off for the day. 

Let me check myself, again, about tomorrow morning. 

Okay. I'll guess we'll start up at 9:00 in the 

morning. 

MR. KAUFFMAN: Your Honor, before we stop, 

may I ask Dr. Kirby a question? It involves my 

examination tomorrow. 

THE COURT: Yes, sir. 

MR. KAUFFMAN: Dr. Kirby, can you bring 

with you tomorrow the very latest, up-to-date request 

of the State Board of Education to the Legislature 

for funding, including each of the options for 

funding? Do you have a document like that? 

THE WITNESS: Yes, I think we can probably 

have that available in the morning. 

MR. KAUFFMAN: Okay. If you would please 

bring that. Thank you. 

THE COURT: See you all in the morning. 

Thank you. 

<Proceedings recessed until April 1, 1987.) 


