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CAUSE NO. 362,516 

EDGEWOOD INDEPENDENT SCHOOL > 
DISTRICT, ET AL > 

> 
> 

vs. > 
> 
> 
> 

WILLIAM KIRBY, ET AL > 

3003 

IN THE 250TH JUDICIAL 

DISTRICT COURT OF 

TRAVIS COUNTY, TEXAS 

STATEMENT OF FACTS 

BEFORE THE HONORABLE HARLEY CLARK, JUDGE PRESIDING 

12 APPEARANCES: 

13 . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-and-

-and-

-and-

MAY 1 8 19"'94 

MR. ALBERT H. KAUFFMAN and MS. NORMA V. CANTU, 
Attorneys at Law, 517 Petroleum Commerce Building, 
201 N. St. Mary's Street, San Antonio, Texas 78205. 

MR. PETER ROOS, Attorney at Law, 2111 
Missions Street, Room 401, San Francisco, California, 
94110 

MR. CAMILO PEREZ-BUSTILLO and MR. ROGER RICE, 
META, Inc. Attorneys at Law, 7 Story Street, 
Cambridge, MA, 02138 

MR. RICHARD P. FAJARDO, MALDEF, Attorney at Law, 
634 South Spring Street, 11th Floor, Los Angeles, 
California 90014 

ATTORNEYS FOR THE PLAINTIFFS 



1 APPEARANCES CONT'D 

2 
MR. RICHARD E. GRAY III, and MR. STEVE J. 

3 MARTIN, with the law firm of GRAY & BECKER, 
Attorneys at Law, 323 Congress, Suite 300, 

4 Austin, Texas 78701 

5 -and-

6 MR. DAVID R. RICHARDS, with the law firm 
Of RICHARDS & DURST, Attorneys at Law, 600 West 

7 7th Street, Austin, Texas 78701 

3004 

8 ATTORNEYS FOR THE PLAINTIFF-INTERVENORS 

9 

10 MR. KEVIN THOMAS O'HANLON, Assistant 
Attorney General, P. o. Box 12548, Austin, Texas, 

11 78711-2548 

12 -and-

13 MR. DAVID THOMPSON, Office of Legal Services, 
Texas Education Agency, General Counsel, 1701 N. 

14 Congress, Austin, Texas 78701 

15 ATTORNEYS FOR THE DEFENDANTS 

16 

17 

18 

19 

20 

21 

22 

23 

-and-

-and-

-
MR. JIM TURNER and MR. TIMOTHY L. HALL, 

with the law firm of HUGHES & LUCE, Attorneys 
at Law, 1500 United Bank Tower, Austin, Texas 
78701 

MR. ROBERT E. LUNA, MR. EARL LUNA, and 
MS. MARY MILFORD, with the Law Office of EARL 
LUNA, P.C., 2416 LTV Tower, Dallas, Texas 75201 

MR. JIM DEATHERAGE, Attorney at Law, 
24 1311 w. Irving Blvd., Irving, Texas 75061 

25 -and-
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1 APPEARANCES CONT'D 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. KENNETH C. DIPPEL, MR. JOHN BOYLE, and 
MR. RAY HUTCHISON, and MR. ROBERT F. BROWN, with 
the l~w firm of HUTCHISON~ PRICE, BOYLE & BROOKS, 
Attorneys at Law, 3900 First City Center, 
Dallas, Texas, 75201-4622 

ATTORNEYS FOR THE DEFENDANT-INTERVENORS 

17 BE IT REMEMBERED that on this the 17th day of 

18 February, 1987, the foregoing entitled and numbered 

19 cause came on for trial before the said Honorable Court, 

20 Honorable Harley Clark, Judge Presiding, whereupon the 

21 following proceedings were had, to-wit: 

22 

23 

24 

25 



i. 

1 INDEX 

2 JANUARY 20, 1987 
VOLUME I 

3 Page 

4 pening Statements: 

5 

6 

7 

8 

9 

10 

11 

12 

lJ 

14 

15 

16 

17 

By Mr. Earl Luna ----------------------------
By Mr. Turner --------------------~------~---
By Mr. O'Hanlon -----------------------------
By Mr. Deatherage ------------------~--------

PLAINTIFFS' and PLAINTIFF-INTERVENORS' EVIDENCE 

ITNESSES: 

DR. RICHARD HOOKER 

Direct Examination by Mr. Gray -------------
Voir Dire Examination by Mr. E. Luna -------
Direct Examination (Resumed) by Mr. Gray ----

!WITNESSES: 

JANUARY 21, 1987 
VOLUME II 

18 I 

19 

20 

21 

22 

23 

24 

25 

DR. RICHARD HOOKER 

Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Voir Dire Examination by Mr. Kautfman ------
Direct Examination (Resumed) by Mr. Gray ---
Examination by the Court -------------------
Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Direct Examination (Resumed) by Mr. Gray ---
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

6 
9 

16 
30 

35 
73 
76 

105 
143 
144 
146 
16 0 
161 
165 
177 
182 
184 



l 

2 

3. 

4 WITNESSES: 

I N D E X (Continued) 

JANUARY 22, 1987 
VOLUME III 

5 MS. ESTELA PADILLA 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

Direct Examination by Mr. Perez ------------
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Recross Examination by Mr. E. Luna ----------

JANUARY 26, 1987 
VOLUME IV 

16 WITNESSES: 

17 DR. RICHARD HOOKER 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Resumed) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------

ii 

Page 

309 
J44 
370 
319 
399 

416 
546 



l 

2 

3 

I N D E X (CONTINUED) 

JANUARY 27, 1987 
VOLUME V 

4 WITNESSES: 

5 DR. RICHARD HOOKER 

6 

I 

8 

10 

11 

Cross Examination (Resumed) by Mr. Turner --
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Deatherage --------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------

12 MR. BILL SYBERT 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. Kautfman ----------

iii 

614 
b~3 

678 
683 
704 
/14 

16U 



l 

2 

3 

I N D E X (CONTINUED) 

JANUARY 28, 1987 
VOLUME VI 

4 :WITNESSES: 

5 MR. BILL SYBERT 

b 

8 

10 

Direct Examination (Resumed) by Mr. Kautfman -
Cross Examination by Mr. O'Han!on -----------
Cross Examination by Mr.-- Turner -------------
Cross Examination by Mr. R. Luna ------------
Redirect Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Han!on ---------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R. Luna -----------

11 :Ms. NELDA JONES 

12 

13 

14 

Direct Examination by Mr. Gray --------------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna -------------

15 MR. CRAIG FOSTER 

iv 

821 
840 
879 
899 
913 
!:13 4 
!:14 2 
!:15 0 

955 
987 

1UU4 
1022 

16 Direct Examination by Mr. Kautfman ----------- !U33 

17 

18 

19 

20 

21 WITNESSES: 

22 MR. CRAIG FOSTER 

JANUARY 29, 1987 
VOLUME VII 

23 Direct Examination (Resumed) by Mr. Kauttman - !U~~ 
Voir Dire Examination by Mr. R. Luna --------- 1209 

24 Direct Examination (Resumed) by Mr. Kautfman - 121U 



l I N D E X (CONTINUED) 

2 FEBRUARY 2, 1987 
VOLUME VIII 

3 ' 
I 

I 

4 ~ITNESSES: 
I 

5 ~R. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

:L 5 

i 
IDR. 
I 

I 
! 
I 

i 
I 
i 

Direct Examination (Corit.) by Mr. Kautfman --
Examination by the Court ---------------------
Cross Examination by Mr. Richards -----------
Voir Dire by Mr. O'Hanlon -------------------
Cross Examination (Resumed) by Mr. Richards --
Reairect Examination by Mr. Kautfman --------
Voir Dire Examinetion by Mr. O'Hanlon -------
Cross Examination by Mr. Turner --------------

RICHAHD HOOKER 

Recross Examination (Resumed) by Mr. O'Hanlon
Recross Examination by Mr. Turner -----------
Further Recross Examination by Mr. O'Hanlon 
Further Recross Examination by Mr. Kautfman --

v 

1 2 :, 2 
1273 
1282 
l 29!:J 
lJlJ 
lJbb 
1376 
1379 

1411 
1428 
145b 
14 !:> 8 



J 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 3, 1987 
VOLUME IX 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

12 

Cross Examination by Mr. O'Hanlon 
Recross Examination by Mr. Turner 

FEBRUARY 4, 1987 
VOLUME X 

13 WITNESSES:: 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination by Mr. R. Luna ------------
Further Recross Examination by Mr. Turner ---
Cross Examination by Mr. Deatherage ---------
Recross Examination by Mr. O'Hanlon ---------
Recross Examination by Mr. R1cnards ---------
Voir Dire Examination by Mr. O'Hanlon -------
Recross Examination (Resumed) by Mr. Richards
Voir Dire Examination by Mr. O'Hanlon -------
Voir Dire Examination by Mr. Turner ---------
Further Reairect Examination by Mr. Kauttman -
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Turner ----

vi 

146J 
1616 

1643 
16 6 I 
1762 
17/ I 
1783 
1789 
1791 
1804 
1807 
1815 
1822 
1839 



l 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 5, 1987 
VOLUME XI 

4 !WITNESSES: 

5 ;MR. CRAIG FOSTER 

6 

7 

8 

Furt~er Recross Examination (Cont.) 
by Mr. Turner ------------------------

Further Recross Examination by Mr. O'Hanlon -
Recross Examination by Mr. R. Luna ----------

9 MR. BILLY DON WALKER 

vii 

1846 
1911 
1914 

lU Direct Examination 6y Mr. Gray -------------- 1918 
Cross Examination by Mr. O'Hanlon ----------- 2041 

11 

12 

13 

1 4 W I TN E S S E S :. 

15 MR. BILLY DON WALKER 

FEBRUARY 9, 1987 
VOLUME XII 

16 Cross Examination (Cont'd) by Mr. O'Hanlon -- 2U6U 
Cross Examination by Mr. Turner ------------- 2119 

17 

18 AFTERNOON SESSION 

19 MR. BILLY DON WALKER 

20 

21 

22 

Cross Examination (Res.) by Mr. Turner -----
Cross Examination by Mr. R. Luna -----------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Turner ----------
Examination by the Court --------------------

23 MR. JERRY CHRISTIAN 

24 

25 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr._O'Hanlon -----------

2142 
2Hd 
2169 
2118 
2181 

2184 
223/ 



l 

2 

J 

I N D E X (CONTINUED) 

FEBRUARY 10, 1987 
VOLUME XIII 

4 WITNESSES: 

5 MR. JERRY CHRISTIAN 

6 

7 

8 

10 

11 

Cross Examination (Cont'd) by Mr. O'Hanlon -
Cross Examination by Turner ----------------
Cross Examination by Ms. Milford -----------
Recross Examination by Mr. O'Hanlon --------
Examination by the Court -------------------
Further Recross Examination oy Mr. O'Hanlon -
Recross Examination by Mr. Turner ----------
Recross Examination by Ms. Milford ---------
Redirect Examination by Mr. Gray ------------

12 MS. LIBBY LANCASTER 

viii 

22S3 
2277 
23~2 

2361 
2372 
2384 
2391 
2408 
2412 

lJ Direct Examination by Mr. Gray -------------- 2414 
Cross Examination by Mr. O'Hanlon ----------- 243~ 

14 

15 MS. GLORIA ZAMORA 

16 Direct Examination by Mr. Roos -------------- 2441 

17 

18 

19 

21 

22. 

23 

24 

25 



1 

j 

I N D E X (Continued) 

FEBRUARY 11, 1987 
VOLUME XIV 

4 WITNESSES: 

5 MS. GLORIA ZAMORA 

6 

8 

D1rect Exam1nation (Cont'd) By Mr. Poos ----
Cross Examination by Mr. R1cnards ----------
Cross Examination by Mr. O'Han1on ----------
Cross Examination by Mr. Turner ------------
Cross Examination by Ms. Ml1ford -----------
Examination by the Court --------------------

10 MR. LEONARD VALVERDE 

11 

12 

13 

Direct Examination by Mr. Roos -------------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Redlrect Examination by Mr. Roos ------------

14 MR. JOHN SAWYER, III 

15 

16 

17 

19 

~1 

~2 

24 

25 

D1rect Examination by Mr. Kautfman ---------
Cross Examinat1on by Mr. Rlchards ---~------
Cross Examination by Mr. O'Han1on ----------
Cross Examination by Mr. Turner -------------

lV 

248U 
24(:)7 
2487 
2)06 
251:1 
2)21 

2) 2 I 
2)4~ 

2)68 
2569 

2)7U 
26J) 
2636 
2 6 I 8 



l 

2 

J 

I N D E X (Continued) 

FEBRUARY 12, 1986 
VOLUME XV 

4 WITNESSES: 

5 MR. JOHN SAWYER, III 

6 

I 

Cross Examination (Cont'd) by Mr. Turner ---
Cross Examination by Mr. R. Luna ---·-·-·· · -- --
Recross Examination by Mr. O'Hanlon ---------

8 MRS. HILDA S. ORTIZ 

10 

Direct Examination by Ms. Cantu ------------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Ms. M1ltord ------------

11 :MR. HAROLD HAWKINS 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfrnan ----------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 13, 1987 
VOLUME XVI 

19 :WITNESSES: 
! 

20 MR. HAROLD HAWKINS 

x 

2699 
:L 8 u u 
2808 

2816 
~838 
2844 

2849 
2878 
2879 

21 Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 29~u 

:L 4 

25 



1 

2 

3 

/ 

I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Banlon -- 3013 

7 Further Recross Examination by Mr. Turner 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr. Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examination (Resumed) by 
Mr. Turner ----------------------------- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 



l 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

xii 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

lU 

ll 

Further Recross Examination by Mr. O'Hanlon -- 3220 
Further Recross Examination by Mr. Turner ---- J286 
Further Recross Examination by Mr. R. Luna --- 3J~J 

Further Recross Examination by Mr. O'Hanlon -- 3356 
Cross Examination oy Mr. Gray ---------------- JJ/l 
Further Recross Examination by Mr. O'Hanlon -- 3315 
Further Recross Examination by Mr. Turner ---- 3311 
Further Recross Examination by Mr. R. Luna --- 338~ 
Further Redirect Examination by Mr. Kautfman - JJ86 

12 MR. ALLEN BOYD 

13 

14 

15 

16 

17 

18 

19 

Direct Examination by Mr. Kautfman ----------- JJ88 
Cross Examination by Mr. O'Hanlon ------------ 3418 
Cross Examination by Mr. Turner -------------- 3438 
Cross Examination by Ms. Miltord ~------------ 3441 
Redirect Examination by Mr. Kautfman --------- 3444 

FEBRUARY 19, 1987 
VOLUME IX 

20 DR. JOSE CARDENAS 

21 

22 

23 

24 

lS 

Direct Examination by Mr. Kauffman ----------- 3449 
Cross Examination by Mr. O'Hanlon ------------ 3484 
Cross Examination by Mr. Turner -------------- 3487 
Cross Examination by Ms. Miltord ------------- 3491 
Examination by the Court --------------------- 3496 



l 

2 

3 

4 

5 

6 

7 

. / 

I I , 
I 

I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment --------------- 3548 

FEBRUARY 23, 1987 
VOLUME XXI 

8 DEFENDANTS' EVIDENCE 

9 WITNESSES: 

10 MR. LYNN MOAK 

11 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Thompson ----------- 3661 
Voir Dlre Examination. by Mr. Kautfman -------- 3683 
Direct Examination (Resumed) by Mr. Thompson - 3684 
Voir Dire Examination by Mr. Kauffman -------- 3692 
Direct Examination (Resumed) by Mr. Thompson - 3693 
Examination by the Court --------------------- 3699 
Direct Examination (Resumed) by Mr. Thompson - 3701 
Voir Dire Examination by Mr. Kautfman -------- 3741 

. Direct Examination (Resumed) by Mr. Thompson - 3750 

FEBRUARY 24, 1987 
VOLUME XXII 

19 WITNESSES: 

20 MR. LYNN MOAK 

21 

22 . 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 3854 
Examination by Mr. Richards ------------------ 389U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 389~ 
Voir Dlre Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 393~ 
Direct Examination (Resumed) by Mr. Thompson - 3937 



1 

2 

J 

I N D E X (CONTINUED) 

FEBRUARY 25, 1987 
VOLUME XXIII 

xiv 

4 ~ITNESSES: 

5 MR. ROBBY V. COLLINS 

6 

7 -

8 

9 

10 

11 

12 

13 

14 

15 

Direct Examination by Mr. Thompson ----------- 3976 
Cross Examination by Mr. Turner -------------- 4042 
Cross Examination by Mr. R. Luna ------------- 4083 
Cross Examination by Mr. Gray ---------------- 4091 
Redirect Examination by Mr. Tnompson --------- 4113 
Recross Examination by Mr. Turner ------------ 412U 
Recross Examination by Mr. R. Luna ----------~ 4129 
Examination by the Court --------------------- 4133 
Further Redirect Examination by Mr. Thompson - 4150 
Examination by the Court --------------------- 41~~ 
Further Recross Examination by Mr. Turner ---- 416U 
Further Recross Examination by Mr. R. Luna --- 4112 
Examination by the Court --------------------- 4178 

FEBRUARY 26, 1987 
VOLUME XXIV 

16 ~ITNESSES: 

17 DR. DEBORAH VERSTEGEN 

18 

19 

20 

21 

22 

23 

25 

Direct Examination by Mr. O'Hanlon ----------- 419U 
Voir Dire Examination by Mr. Kauffman -------- 4194 
Direct Examination (Resumed) by Mr. O'Hanlon - 419~ 

Examination by the Court --------------------- 4271 
Direct Examination (Resumed) by Mr. O'Hanlon - 4276 
Voir Dire Examination by Mr. Kauffman -------- 428U 
Direct Examination (Resumed) by Mr. O'Hanlon - 4281 
Cross Examination by Mr. Turner -------------- 4288 
Cross Examination by Mr. Gray ---------------- 43UJ 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 27,. 1987 
VOLUME XXV 

xv 

4 WITNESSES: 

5 

6 

7 

8 

10 

11 

DR. 

I 
I 

DEBORAH VERSTEGEN 

Cross Examination by Mr. Perez-Bustillo ------ 4380 
Cross Examination by Mr. Kauffman ------------ 442/ 
Redirect Examination by Mr. O'Hanlon---------- 45YY 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 46U4 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct Examination (Resumed) by Mr. Thompson - 4672 
Voir Dire Examination by Mr. Kautfman -------- 4703 
Voir Dire Examination by Mr. Richards -------- 47U4 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kautfman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir Dire Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
i 
i 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Vair Dire Examination by Mr. Richards -------- 48UU 
Direct Examination (Resumed) by Mr. Thompson - 48UJ 
Vair Dire Examination by Mr. Kautfman -------- 4817 
Vair Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray---------------- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

l 6 ·w IT N ES S E S : 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray-------- 4986 
Discussion by attorneys ---------------------- 501/ 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

23 

25 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 5, 1987 
VOLUME XXIX 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray -------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna------------ 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination· by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examination by Mr. Gray ---------------- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Rediiect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --------------------- 5318 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 23, 1987 
VOLUME XXX 

xviii 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Hanlon ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 



l 

2 

3 

I N D E X (CONTINUED) 

MARCH 24, 1987 
VOLUME XXXI 

xix 

4 ITNESSES: 

5 MR. MARVIN DAMERON 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Richards -----------
Cross Examination by Mr. Kautfman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. O'Hanlon ---------
Cross Examination by Mr. Turner ------------~
Recross Examination by Mr. Richards ---------
Recross Examination by Mr. Kauffman ---------
Further Redirect Examination by Mr. E. Luna 
Further Recro~s Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

5544 
5563 
5578 
5593 
561U 
5616 
562U 
5624 
5629 
5637 
56J1 
5638 
56J8 
5639 

14 MR. DAN LONG 
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1 FEBRUARY 17, 1987 

2 MR. KAUFFMAN: Your Honor, last week Mr. 

3 Foster was on the stand and before we called him for 

4 redirect, we had another witness that had to come in 

5 and go off, so we decided to go ahead and call him in 

6 again this morning and finish him up. 

7 MR. CRAIG FOSTER 

8 was recalled as a witness, and after having been reminded 

9 he was still under oath, testified as follows, to-wit: 

10 FURTHER REDIRECT EXAMINATION 

11 BY MR. KAUFFMAN: 

12 Q. Mr. Foster, in your opinion, is it necessary to look 

13 at the overall system of funding of public education 

14 in Texas in order to determine whether the system is 
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A. 

Q. 

A. 

Q. 

fair? 

Yes, indeed it is necessary to look at the entire 

system. 

Have you looked at the system as a whole in Texas and 

reached an opinion as to its fairness? 

Yes, I've been doing this for a number of years, and 

I do have an opinion as to its fairness. 

What is your opinion on the fairness of the system? 

MR. O'HANLON: Objection, Your Honor. This 

isn't relevant. The fairness or unfairness of the 

system is not a question for litigation before this 
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Court. The issue is whether or not it's 

constitutional. 

THE COURT: Okay. I'll overrule. 

3007 

In my opinion, it is grossly unfair. And the 

unfairness starts with what we see over here on an 

·exhibit that we put up I think perhaps the first 

one, seems like weeks ago -- which depicts the fact 

that the state has cut up the state into 16cal 

education taxing jurisdictions, which result in why 

the disparities, great gulfs in taxable property 

value per student. And I'm not talking now about the 

districts that the state has set up for the purpose 

of governments of school districts, they happen to be 

the same, but they are not necessarily the same. And 

the wide belts in wealth that result from the way 

this has been done are arbitrary and unnecessary. 

The second problem is that when the state 

distributes state funds to school districts, it 

fails. It has traditionally failed to neutralize the 

effect of these wide belts in property value. 

They have also in that same distribution 

process managed to send over the years and on a 

yearly basis, hundreds of million of dollars to rich 

districts who can very well afford to provide quality 

programs and facilities at very reasonable tax rates 



1 

2 

3 

4 

5 

6· 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

3008 

without the state aid that the state is sending. 

And the result of all of these things is a very 

wide gap in expenditures among school districts and 

an even wider gap in the tax rates required to close 

those expenditure gaps by just using local tax 

revenue. 

Mr. Foster, in earlier testimony, several witnesses 

have made reference to a small box and a large box. 

Is that small box analogy relevant to or 

determinative of the equity or fairness of the state 

fund distribution system? 

No, you've got to look at the whole box. You can 

look at parts of it, but you must look at all the 

parts simultaneously or at the whole. And you must 

look not only at the dollars that make up the box, 

but the tax rates required at different levels of 

wealth to fund the dollar amounts that make up the 

box. 

What is it about the existing state funding scheme 

that operates to the disadvantage of the property 

poor districts and to the advantage of wealthy 

districts? 

The first and foremost thing is that the state has 

failed to acknowledge the true costs of providing a 

quality basic public education. Having done that, 
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local districts are left out there hanging to make up 

the remainder of the real costs. And in rich 

districts you can do it for nickels and dimes and 

quarters, and in poor districts, you, in some cases,· 

can't even do it within the legal maximum tax rate 

established by law. 

And once again, as to add insult to injury, 

some of the money that could be used to alleviate 

these problems in the poorer districts, hundreds of 

million dollars are going to the rich districts. 

Well, is it correct.then to say that the 

understatement of the true cost of education in the 

Foundation School Program has the effect -- I'm sure 

we would at least agree, an undesirable effect of 

distributing state money to wealthy districts who can 

easily fund their programs on their local tax base? 

That is exactly right. 

If there was a recognition of the real cost of basic 

education in the Foundation School Program and a 

corresponding increase in the local assignment, would 

that result in more of the wealthy school districts 

in Texas becoming budget balanced? 

Yes, you would. As you raise the local fund 

assignment rate, you create progressively more budget 

balanced districts. 
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As these districts become budget balanced, doesn't 

that simply mean that they receive no further state 

funds from the Foundation School Program and those 

funds would be freed up to distribute to the poorer 

school districts? 

That is correct. 

We've heard a lot about this concept "lost to budget 

balanced." Does that mean that the funds are somehow 

lost to the public education system? 

No, it does not. The state funds remain constant. 

They're redistributed, but they are not lost to the 

system. 

Then as more districts become budget balanced, 

assuming the existing state funding levels, this 

frees up additional state funds to ease the burden on 

the property poor school districts? 

Yes, that is the effect. 

While Dr. Walker was testifying, as I recall it, 

Judge Clark asked him, if you use the tool of state 

aid to equalize, what type of equalization results? 

Have you given some thought to that question? 

Yes, I have. Once again I've been thinking about 

that question for years. 

Well, can you give us some indication of what funds 

would become available if adjustments were made in 
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the Foundation School Program to more closely reflect 

the true cost of education with the resulting 

adjustment in the local fund assignment? 

Somewhere between $600 million and $750 million a 

year. 

You mean in as I understand it, the $600 to $750 

million a year is state money that would no longer be 

sent to the rich districts but it would instead be 

sent to the lower wealth districts, is that right? 

That is correct. It would go from the upper half to 

the lower half. 

Okay. This $600 to $750 million figure, I assume 

that that's based upon a system with the present 

school district lines, both for control of school 

districts and for taxing, is that right? 

That is correct. 

Okay. Well, we've heard some talk about some other 

options. Would something like a regional taxing 

authority or some consolidation of these small budget 

balanced districts, would that even further improve 

the equity of the system in your opinion? 

Yes, it would, because more of the statewide tax base 

would be brought into the system and there would be 

some additional state funds available for 

equalization purposes. 
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1 Q. What type of options are available to create th~t 

2 more equalization? 

3 A. There could be consolidations on a county-wide basis 

4 of tax base tax value. It could be multi-county, 

5 it could be regional, it could be the twenty service 

6 ·center regions that we have right now, which that 
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wouldn't produce absolutely equal values in all of 

the regions,'but it would be close enough that the 

state could pretty readily equalize the rest of it 

with existing state funds or it could be larger 

districts than that, larger regional districts than 

that, where you could actually approximate equal 

value in every one of the regions. 

Then as I understand your testimony, what you're 

saying is under the existing structure of the 

districts and their taxing authorities and powers, 

$600 to $750 million of state funds could be moved 

from the wealthy districts to the lower wealth 

districts. And in addition, you could create even 

more equalization to the advantage of the poorer 

districts if you -- if the state were to institute 

these other options you've talked about, the regional 

taxing authorities. 

That is correct. 

MR. KAUFFMAN: we pass the witness, Your 
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FURTHER RECROSS EXAMINATION 

3 BY MR. O'HANLON: 

4 Q. Mr. Foster, this notion of the regional taxing 

5 authority, have you ever presented that to the 

6 Legislature? 
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No, I haven't. 

Why not? 

What I have presented to the Legislature are studies 

of the effects of the distribution schemes within the 

existing jurisdiction. 

Well, if you think that it's such a good idea that 

you're going to raise it for the first time in court, 

don't you think it's fair that the Legislature gets a 

crack at it? 

My assumption is that the Legislature may very well 

get a crack at it. 

Why isn't it fair to present the notion to them 

first? 

I don't feel that I'm under any obligation to decide 

in what order I would present opportunities to the 

alternative -- in the alternative forms. 

Well, when you are involved in the creation of House 

Bill 72, did you tell the Legislature, anybody that 

you talked to, that you viewed the system as 
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unconstitutional and that you were going to continue 

your lawsuit? 

MR. RICHARDS: Excuse me. This is not his 

lawsuit, Your Honor. He's here as a witness in the 

case and I think that's fairly clear. 

THE COURT: Okay. You may answer the 

question. I understand, but you may answer the 

question. It's all right. 

And the question again is what? 

Did you tell the Legislature that House Bill 72 

wasn't enough and that you're going to persist in the 

lawsuit and that you're going to ask them for a 

regional taxing authority? 

Well, that's several questions. The first one, did I 

tell them that we were not pleased with House Bill 

72. 

Yes. 

Yes. There are a number of members of the 

Legislature who, based on research and information 

that we provided, were perfectly aware of the fact 

that we were not at all pleased with the funding 

levels provided in House Bill 72. That was no 

secret. 

And your next question is --

Did you tell them that you wanted this regional 
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taxing authority? 

We did not make any -- do any analysis of regional 

taxing authorities at that time. 

All right. Now, you said in your testimony and we've 

got a transcript around of it here somewhere that the 

system, itself, that is, that the distribution of 

state aid, that you don't have any particular quarrel 

with that. Do you continue with that 

No. That's absolutely incorrect, and I didn't say 

that in previous testimony. I've read the same 

transcript. 

Okay. What's wrong with the mechanics right now of 

the system? 

The primary problem with the system is that the State 

fails to acknowledge the true costs of providing the 

quality basic education 

Well, that's a true --

-- and everything else flows from that failure on the 

part of the State to deal with the whole issue. 

Were you here for Dr. Walker's testimony where he 

said that merely increasing the local fund assignment 

would not get us any -- a step closer to equity? 

I was here for part of his testimony, but I don't 

recall anything to that effect. 

Okay. If he said that, do you disagree with that? 
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I disagree with that. 

All right. When you talk about increasing the local 

fund assignment, what level are you going to increase 

it to? 

Well, that, once again, is a function of where the 

cost level is set. And there are a variety of levels 

at which one might choose to set it. 

To get the $600 or $700 million that you were just 

talking about, where are we going to have to set the 

local fund assignment? 

Those figures reflect a range that we -- of results 

of analysis we've done over the years using a variety 

of assumptions about what costs would be recognized 

by the state in running impact models. 

Well, to get that kind of money, what kind of local 

fund assignment are we going to have to have? 

The local fund assignment for that range for the 

upper end of that range would be in the area of 

$1.05. 

All right. 

And the lower end, I don't recall precisely what it 

would be, but it would be between 50 and 60. 

So to get the upper range of that, we're going to 

have to raise the tax district the taxes in the 

poor districts from an average of 40 something cents 
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to $1.05? 

No, that's not true. The --

MR. KAUFFMAN: Your Honor, I also object to 

the question. There's nothing in the record that the 

average tax rate of the poor districts is around 40 

something cents. 

BY MR. O'HANLON: 

Q. I'm showing you now Plaintiffs' Exhibit 106 and that 

looks like about 40 something cents to me that I see 

for maintenance and operations there. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Well, we're -- in our work, we fold the debt costs 

into the formulas. 

Okay. 

So then we're dealing with a 62 or 63 percent average 

there, which is higher than several of the other 

groups. 

Okay. So we're going to have to raise everybody's 

tax rate by 25 cents? 

No. That assertion on your part represents a very, 

very common misconception about what the local fund 

assignment is. 

Well, how are we going to raise that additional funds 

if we don't raise local taxes? 

Well, you have a choice at the local level as to 

whether to raise those additional funds. That is the 
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case now. It has always been the case. And nothing 

that we contemplate recommending or that we've looked 

at has made any other assumption. 

The sole purpose of the local fund assignment 

is to equalize. It is not to raise money. It is not 

to tell a district what it should be taxing at. The 

sole function is to equalize. 

All right. So then if we equalize without getting 

into local effort, then we can keep these poor 

districts from getting -- how much more money would 

they get? 

Well, I can't tell you group-by-group there because 

we haven't looked at the results of impact analyses 

on a group-by-group basis. 

But what we're going to do here, are we not, is we're 

going to increase -- these guys are going to get a 

lot more money without any more local effort by 

pushing state funds, isn't that right? 

Well, what happens is that when you set the local 

fund assignment rate at these levels that reflect the 

true cost of education, you create across the whole 

state, with the exception of budget balanced 

districts who can always do it for less tax rate, you 

create an equalized opportunity to spend at whatever 

level you have defined as the true cost of basic 
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education. And whether a district or a set of 

districts actually aspires to and through local 

control decides to go to those levels is entirely a 

local question. The important thing is that every 

district has an equalized opportunity to do so. 

What I'm talking about here is incentives again. Is 

it going to be fair, is it going to be equitable for 

these poor ·districts that are going to get in 

addition to what they've got right now with a 40 

something cent M&O rate, to get an increase in state 

aid when it's going _to take the districts out here to 

raise $1.05 to get that same kind of money? 

First of all, we're talking about a 62 or 63 cent 

rate, because as I've already told you, we're folding 

in the debt costs. 

Well, the debt costs are only 11 cents right now, 

aren't they? 

On a statewide average, that's right. But across the 

state, it varies from over 80 cents to less than a 

penny. 

Well, if you're talking about folding it in for the 

entire system, we're going to have to look at the 

state as a whole, aren't we? 

Yes. 

So it's 11 cents, isn't it? 
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That is just the statewide average. It is not 

necessarily the component of the local fund 

assignment rate. 
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Okay. Is it going to be fair to have these districts 

down here, the poor districts, get more aid with the 

40 cent tax rate than the district out here with less 

money and an 80 cent tax rate? Don't we have the 

same kind of taxpayer inequity that you're 

complaining about in this very lawsuit? 

No. What we have is for every district in the state 

an equalized opportunity to fund at whatever the 

quality level is set at with the exception that out 

on the rich end, where you now have 85 budget 

balanced districts, you will have more than 85 budget 

balanced districts, and every one of those budget 

balanced districts will be able to fund a quality 

level program and facilities for a lower tax rate 

than the rest of the state. 

Well, what I'm asking you about is are· we going to 

make this incentive? Are we going to say, if you 

don't raise -- if you've got a 40 cent, are we going 

to give these guys the maximum state aid or are we 

going to reduce it? 

Well, that is a separate question as to whether all 

or part of the state aid that is of the -- whether 
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all or part of the equalized state aid is distributed 

on the basis of some effort factor. 

As it stands now, we have no history of doing 

that in Texas except with respect to the poor 

districts under the enrichment equalization allotment 

that was adopted in 1984. 

It may or may not be appropriate to do that. 

And I'm not prepared to make a specific 

recommendation at this time. I've already testified 

to the fact that poor districts have responded very 

well to that incentive. If they were of that same 

kind of incentive at a higher level, I expect that 

they would again respond well, but that is not part 

of the equalization equation. 

The equalization equation says that every 

district insofar as existing state funds, or any 

level of state funds that you might specify, that 

every district to the extent possible has the same 

fiscal opportunity to fund at that level. 

Well, the problem that I've got is applying that 

theory to a practical -- to a real world. You will 

admit that we're going to have to do that, don't you? 

Oh, absolutely. It's no problem at all. 

Okay. So applying it in the real world, what do we 

do with these districts? Do we give them more money 
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1 with a less tax rate than the districts out here? 

2 A. Well, first of all, they have a higher tax effort 

3 than the districts out there. 

4 Q. Well, they don't now, do they? 

5 A. Yes, they do. 

6 Q. ·These districts down here don't out tax --

7 A. You continue to ignore the fact that I have said that 

8 at least twice, that the debt is in there. 
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A. 

Therefore, you need to use the top of the lines, not 

the yellow, or we're not talking about the same 

thing. 

But what do we do? I mean, are we going to -- are 

these districts down here going to are we going to 

give them money despite their low tax effort? 

They do not have a low tax effort. 

I'm talking about in the future, now. We're raising 

a local fund assignment, you said, to $1.05. 

If there is an effort factor involved, the same 

effort factor should apply to all districts, rich and 

poor. There should be no distinction. That's as far 

as I can go in terms of stating my belief, my 

opinions as to what's equitable, is that the same 

thing applies across the board. 

Now, whether there should be an effort factor 

is a judgment call. And I'm not making a ~pecific 
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recommendation at this point in time on that issue. 

Okay. Now~ let's talk about Dallas, Edgewood and 

Houston again, briefly. 

Right now you will concede, will you not, that 

they are getting approximately the same amount of 

dollars with about the same effort? 

No. I won't concede that because I've never looked 

at the figures in terms of the -- having them cost 

adjusted and without the federal funds and so forth. 

The only thing I've seen in this courtroom has been, 

you know, a set of charts that deals with what I 

regard to be basically phoney figures in terms of 

real comparisons. 

Well, let's look at their state and local revenues. 

Why don't you look at those. It's in Bench Marks for 

'86-'87, isn't it? 

The figure in Bench Marks is a state and local 

revenue figure for 1985-'86 divided by a student 

count from the prior year --

That's correct. 

so that you get -- the data is different in that 

it varies from the real eventual data depending on 

whether you're a fast growth or a slow growth. So 

these -- I mean, it just does not make sense to use 

these figures in district by district comparisons at 
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this point in time because better information is 

available. 
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It just so happens that Dallas, Houston and Edgewood 

are not growing right now, are they, none of those 

districts. All of those districts have gotten a 

slight decrease in their average daily attendance 

I'm aware of Houston --

-- over the last couple of years? 

I'm aware of Houston and Edgewood. I did not know 

what the situation was in Dallas. 

Would it surprise yqu? 

I just don't know. I haven't seen the figures. 

All right. Well, why don't we look at state and 

local revenues and tax rates for those districts? 

Well, we can did look at that in terms of the data 

that we've prepared, which is adjusted for things 

that are not taken into account in this report. 

Well, it's your own exhibit, Mr. Foster. 

My exhibit is not based on this book. 

This document is your own -- let's just look at that 

and then we'll look at yours. 

MR. RICHARDS: This is not Mr. Foster's 

exhibit. So to be clear about that, Mr. Foster's 

exhibits, he has introduced in evidence and he's 

identified and this is not his exhibit. 
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MR. O'HANLON: Excuse me. But it seems to 

me that all of the Plaintif f-Intervenors are members 

of the Equity Center and this gentleman is from the 

Equity Center. We're playing a silly game to say 

that this gentleman is not interested in the outcome 

Of --

MR. RICHARDS: Excuse me. Wait a minute. 

MR. O'HANLON: -- this lawsuit. 

MR. RICHARDS: You play a silly game when 

ask for accuracy is all. Accuracy is not silly. 

I 

This is not his exhibit. This is an exhibit. That's 

the simple truth of the matter. 

THE COURT: Okay. Go ahead. You may 

answer. 

It is also not the case that all of the 

16 Plaintiff-Intervenor districts are members of the 

17 Equity Center. 

18 BY MR. O'HANLON: 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

All right. The Plaintiff-Intervenors' Exhibit No. 

205, what is their current yield in state and local 

revenues for '85-'86 for those districts, for Dallas, 

Houston and Edgewood? 

Would you give me page numbers, please? 

Edgewooq is on the last page. 

Aren't they all in the table in the front? They're 
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all -- Houston, 3,198; Dallas, 3,193; Edgewood, 

2,940. 
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There's not a whole lot of -- you were here when we 

talked about their tax rates. There's not a whole 

lot of difference in their state and local revenues, 

is there? 

No, but that's irrelevant to the question of 

equalization under the scheme that I'm talking about. 

Well --

It is not the case. It is absolutely not the case 

that Edgewood has the same fiscal opportunity to fund 

at the quality level defined by the Advisory 

Committee as Dallas and Houston had. It's just 

absolutely not true. 

Well, the point is, is it not, that they are getting 

close to the same amount of money for close to the 

same tax rate as Dallas and Houston ate right now? 

In this unequalized system that we have right now, 

that's true. But if you acknowledge the true costs 

of education, quality education, it is not true that 

Edgewood has the same fiscal opportunity as Houston 

and Dallas to fund at that quality level. 

Well, so how much they're spending right now doesn't 

make any difference to you? 

What they're spending right now is not a reflection 
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of the quality level of education in the State of 

Texas. It is pretty widely acknowledged that Houston 

and Dallas are not spending at levels comparable to 

other districts of their wealth. They are not 

spending at the levels that reflect, according to the 

·accountable cost study, the quality level of 

expenditures, the expenditures that are associated 

with those districts which do especially well on 

TEAMS scores, which is the committee's definition. 

So Houston and Dallas are not reflective of the 

committee's study. 

So what we need to do is we need to protect, I guess, 

Dallas and Houston at the 95th and 82nd wealth 

percentiles from their own voters, is that right, 

because they're just simply not spending enough 

money? 

They had made local decisions that result in the 

expenditure levels that they now have, and that has 

nothing to do with creating a system where every 

district has an equalized opportunity to provide the 

quality level identified by the committee, for 

example. 

Well, the point is, who has.appointed you to tell the 

citizens of Dallas and Houston how much money they 

should spend on educating their kids? 
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I am absolutely not making any such recommendation. 

I've not appointed myself. I have never presumed to 

do that. It is literally none of my business. 

Did you tell the Legislature that Dallas and Houston 

weren't spending enough money to educate their kids? 

Of course I didn't. It's irrelevant to the 

equalization process. 

Excuse me. Let me get this correct. Expenditure is 

irrelevant to the equalization process? 

The expenditures in Houston and Dallas do not in and 

of themselves provide us with any useful information 

with respect to the level of expenditures required to 

provide a quality education in Texas. The only study 

that has done that has dealt with hundreds of school 

districts and it has excluded a number of school 

districts in that process, of course, and it has 

looked at what kinds of money they spend and how and 

identifi~d them as districts for whatever reasons, 

combination of reasons, do achieve well on the only 

available test that we have. 

And if, for example, your goal is to equalize 

everybody's opportunity to spend at a similar level, 

then what they're spending in Houston and Dallas is 

totally and absolutely irrelevant to that process. 

You take the number that the committee came up with, 
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which was a statistically based number looking at 

hundreds of districts, and you start with that point 

without regard to where any district happens to be, 

any single district, or any small set of districts, 

or Houston and Dallas happen to be at that time. 

Well, the problem that I've got, Mr. Foster, is that 

you say spending is irrelevant so you look at an 

equal opportunity to raise money, and then we look at 

the 1st and the 82nd and the 95th percentile and we 

see that Dallas, Houston and Edgewood are raising the 

same amount of money or very close to it with 

basically the same tax rate. And you say that that 

isn't fair because we aren't spending enough money. 

Now, which is it? 

Number one, I did not say that we're not spending 

enough money. Number two, I did not say that 

expenditures are irrelevant. You were talking about 

Houston and- Dallas. I was saying that what those 

particular districts are spending at any given point 

in time is not indicative of what the system 

indicates is the cost of providing a quality basic 

education. 

You simply cannot you cannot look at Houston 

and Dallas and Edgewood or any other three districts 

in the state and say that you can legitimately pay 
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the number that represents quality education on the 

basis of those one, two or three districts. It is 

just contrary to every study methodology ever 

developed and used. It is nonsense. 

It's nonsense to forget Dallas and Houston which 

contain over 10 percent of the school children in the 

state. Let's just forget about those districts. 

The state decided in the process of doing its 

accountable cost study to omit, to delete those 

districts for reasons that they they established 

criteria for inclusion in the study. Houston and 

Dallas did not meet those criteria. They went ahead 

and did their study based on the criteria they set 

up, and they did it without apparently being overly 

concerned by the fact that there is that percentage 

of the state's total school population in those two 

districts. And I agree that they used a perfectly 

legitimate statistical study method in doing so. 

Well, once again, I hate to keep repeating this, but 

if what we're looking at are you talking about 

equity or are you talking about just increasing the 

levels of expenditure? 

We are talking about providing an equal fiscal 

opportunity for every district to fund at that 

quality level, if indeed it chooses to do so. 
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As it stands now, Edgewood does not have an 

equal opportunity to do that. Edgewood would have to 

levy a substantially higher additional tax to achieve 

that quality level. Houston and Dallas would have 

relatively small tax increases required to meet that 

quality level, period. 

Well, what I'm saying is that what we need -- I'm 

trying to find out the kernel of what you're saying. 

You will concede that at the level of expenditures, 

which is somewhere between $2,900.00 and $3,100.00, 

Edgewood, Dallas and Houston are not very far apart 

with basically the same tax rates? 

If you would look at the numbers in this Bench Marks 

report, it is perfectly clear that those districts 

are not that far apart in their actual expenditures 

as the budgets made for '85- 1 86. And dividing 

figures by the prior year's values, which -- I mean, 

you really do have to adjust those, but even if you 

adjusted them perfectly for '85-'86, even if you got 

rid of the budget data and went to actually audited 

data, those three districts still would not be a 

legitimate basis for dealing with the proposition 

that I'm making, which is based on a statistical 

analysis of hundreds of districts conducted by the 

state using a methodology that I have examined, in 
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which I by and large agree with. And to suggest that 

those three districts are somehow relevant to the 

proposition that I have put forth here is, and I'll 

4 say it again, it's nonsense. 

5 Q. Well, are you saying that every other district in the 

6 ·state can't raise similar amounts of money with the 

7 56 cent tax rate or 53e6, whatever Edgewood's is? 

8 A. It is absolutely the case right now that Edgewood's 

9 56 cents buys less than a wealthy district's 56 cents 

10 ·on the whole. 

11 Q. But not Dallas and Houston's? 

12 A. Dallas and Houston happen to be closer than --
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because Dallas and Houston have, as we've already 

established, within their class, they have anomolous 

tax rates and anomolous expenditure levels. 

Well, it's anomolous for the rich guys, but they 

compare very comparably to Edgewood. Who are they 

anomolous to? 

The districts, where they are, as we've pointed out 

rep~atedly, where the bars dip on tax rates and 

expenditure levels in the upper reaches, Houston is 

in the one that's reflected in the eighth group there 

and Dallas is on the right-hand side of the ninth 

group and they just do not fit the pattern, period. 

Well --
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Even if they did fit the pattern, you cannot take 

this approach of picking out the districts that 

happen to make a particular point that you want to 

make and say that that has any real relevance to the 

proposal that I'm making, the proposition that I'm 

putting forth, which is, that when you raise the 

local fund assignment or when you acknowledge -- as 

you acknowledge more and more of the true costs, as 

determined by the state's Advisory Committee, the 

local fund assignment goes up. And wherever you 

stop, every district in the state has the same fiscal 

opportunity, meeting with the same tax rate, they can 

fund the same level of quality. 

The only exception to that is the districts 

which are already budget balanced and which become 

budget balanced in that process. And each and every 

one of those districts can actually fund the quality 

level at less than the equalized rate for the rest of 

the districts. 

So the budget balanced districts, even though 

they have lost state aid in the process, can still 

fund the target level at a lesser rate than the 

so-called equalized rate that applies to all of the 

rest of the school districts in the state, including 

Edgewood. 
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Again, the problem that I've got here is, isn't that 

what's going on with Dallas, Houston and Edgewood? 

Aren't they --

No, it's not. No, it's not. 

Because why? Because you say that they're simply not 

-- they're not funding a quality program so they can oe 

dismissed? 

If you will look at any given local fund assignment 

rate in the associated program cost level, you will 

see that -- well, starting just with the program cost 

level before making_any adjustments, compute the tax 

required in Edgewood to meet that quality level, 

given their existing state funds, then compute for 

Houston and Dallas the tax rate required, given their 

current state aid to fund the quality level you've 

chosen, and you will find out for yourself that it is 

a much greater tax rate in Edgewood than it is in 

Houston and Dallas. 

Now, that is a fact. You can do it with 

arithmetic. I can give you the data to do it with. 

And it is a separate issue. I meanr it's -- what you 

are trying to do with Houston and Dallas and Edgewood 

doesn't have anything to do with the kind of 

arithmetic that's involved in establishing an 

equalized system. 
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Okay. What you're saying, then, is that if we were 

going to make -- or all you're saying, then, is if 

we're going to make these districts raise additional 

funds, it will be easier for Dallas and Houston than 

it will for Edgewood? 

Well, first of all, we are not going to make them. 

We are not going to make them. I have repeatedly 

said we are not going to make them spend additional 

funds. I have said that that is a matter of local 

control. Local school districts have always set 

their own tax rates. They don't even have to tax at 

the local fund assignment rate they have now as low 

it is. Most of them do only because it's as low as 

it is. 

Okay. 

So it is not true that in the process of equalizing 

fiscal opportunity, the state tells a school district 

what it must tax at. That is simply not true. Never 

has been. I don't propose that it would be that way. 

Well, we've got local control now. And what we've 

got is local control in Dallas yielding -- Dallas, 

Houston and Edgewood yielding the same amount of 

money basically for the same tax rate, don't we? 

The level of program that is being funded is not the 

quality level program. 
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So then what we want to do is we want to make them 

spend more money? 

I do not want to make anyone spend more money, per 

se. Now, because I believe in quality public 

education, it is my hope that districts across the 

state would respond to whatever incentives are 

available for enhancing the quality of public 

education. But that is a different issue altogether 

from my concern about providing an equalized fiscal 

opportunity to fund at any given state specified 

level. 

And if that is the level, for example, of the 

Advisory Committee's quality program -- and recall, 

if you will, that they are almost apologetic to call 

that a quality program because they concede that they 

lost the research funds that they wanted to use to 

determine real quality and the best thing they could 

go with is looking at school districts that score 

especially well on TEAMS scores. But from that state 

study, a level representing the best thing that we 

have at this point in time, it establishes a quality 

level. 

And what I'm saying is that if you set that 

level in the formulas instead of the ridiculously low 

levels that are currently set, you can then calculate 
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the -- given existing state aid, you can then 

calculate the local fund assignment rate which the 

state can apply to local taxable values as determined 

by the State Property Tax Board to determine, in 

effect, how much state aid each district needs in 

·order to be able to make up the difference between 

that state aid and the total cost of that kind of 

program with the same local tax effort. 

Well, once again, what is that going to cost on a 

statewide basis? How much money are we going to have 

to raise to do that, Mr. Foster? 

We do not calculate the amount of money needed to do 

that. 

You don't think that's a relevant consideration for 

the taxpayers of this state? 

It is not relevant to the question of equalizing the 

opportunity to fund at that level. It is not 

relevant at all. It is a separate question. It is a 

local control question that follows the process of 

equalization. 

Houston may decide they don't want quality 

education. They may decide that they want to reduce 

rather than increase their local tax rate. Edgewood 

may or may not decide to go for quality. Every 

district in this state will face that decision. They 
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will make different decisions, but every one of them 

will have the same fiscal opportunity to shoot for 

that level. 

But what gives you the right, sitting in this witness 

chair right now, to say to a district out there 

that's actually educating kids, that if you don't 

spend at $2,700.00, you're not operating a quality 

program? 

I'm not saying that. I'm not here to say what a 

particular district's expenditures have the effect of 

doing. It's presumptious, and I'm not presuming what 

they should do. I'm talking about equalizing the 

fiscal opportunity to provide, in this case, a 

quality education as defined by the committee. 

I can also run a formula that shows what it 

takes in the way of a local fund assignment rate to 

distribute state aid so that every district has the 

same fiscal opportunity to fund this standard 

program, or something in the SCOPE program, which is 

in between the two, or somebody else's idea of what a 

quality basic education should cost, or what dollar 

amount is the best reflection of what a quality 

education program really costs. 

It has nothing to do at all with telling 

districts out there that they should or should not do 
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this or that with their local tax rate. 

Does the Equity Center advise school districts on 

issues such as consolidation? 

No, we do not. 

Why not? 

It is simply not one of our functions. We have not 

assumed that function. 

Why is it that you're coming in here saying that we 

should create all of these new kinds of taxing 

authorities when you won't even discuss it among your 

own membership? 

It's not that I won't discuss it amongst my own 

membership. We have not discussed it, period. 

Well, don't you think before you get -- you've heard 

these superintendents talk about that consolidation 

is a difficult issue locally. Don't you think that 

decision should be made locally? 

Well, when people hear the word consolidation, most 

of them, nearly all of them, school people, think 

that you are talking about eliminating -- combining 

two or more districts, eliminating all but one school 

board and having a new school board representing the 

whole thing and one superintendent instead of three. 

And that's the notion of what consolidation means. 

The consolidation of tax basis, the creation of 
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taxing authorities, which would then provide a tax 

base to be used by one or more -- more than one 

school district is not something that has been 

broadly discussed. 

Who gets to set that tax rate, Mr. Foster? 

If that -- if you have this kind of thing, a regional 

or county or multi-county, you have the potential, as 

is the case now with the county units system under 

Education Code, Section 1801, of creating that system 

and determining what tax rates are developing and 

then using the taxes that result from that for the 

purpose of equalizing opportunity -- helping to 

equalize opportunity within the county. 

If you have a countywide authority and the 

Legislature creates it in such a way that the voters 

are given the opportunity to vote on some alternative 

rates, well then the voters of the county would do 

it. It's a matter of how the Legislature would set 

it up. 

My point is, if the Legislature wanted to, 

would find a way of not only consolidating the tax 

basis, but would find a way of creating all of the 

mechanics necessary to make it work. 

Well, you heard Mr. Sawyer testify that doing that 

wouldn't do him a doggone bit of good because the 
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people in Houston aren't going to vote a high enough 

tax rate? 

MR. RICHARDS: Excuse me. That's not what 

4 Mr. Sawyer said. Mr. Sawyer said you won't need to 

5 consolidate only with Houston. That's was the way 

6 the question was posed to him. Why don't you 

7 consolidate with some of the wealthy districts might 

8 be a different question. 

9 MR. O'HANLON: Well, now, it seems to me --

10 MR. RICHARDS: I know exactly what 

11 Mr. Sawyer said, and I think you do, too. So I think 

12 you ought to quote it accurately. 

13 A. And I don't because I was not here. 

14 BY MR. O'HANLON: 
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All right. Mr. Sawyer said -- and let's talk about 

consolidating with Houston. You would concede that 

the voters in Houston are going to carry Harris 

County, would you not? 

That depends. I would not say that in all instances 

that would be the case because parts of Houston might 

find themselves more closely identified with adjacent 

areas outside the city. So I think that's an 

assumption that is not properly made. 

All right. So if Mr. Sawyer said he wasn't 

interested in consolidation, you're going to 
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consolidate him for his own good? 

I did not propose to consolidate North Forest. I 

said that if the Legislature wanted to set up taxing 

authorities that would more equally distribute the 

state's wealth and thereby contribute to school 

finance equalization, that it could do so. We could 

find ways to do so. And I don't imagine they'll ask 

me, and I will not volunteer actual ways of doing it. 

That's not what we do. That's not my area of 

expertise. I'm saying that that is an option that is 

clearly available to the Legislature if the 

Legislature wants to use it. 

Then why aren't you over in the Legislature asking 

them to use it right now instead of asking this 

Court? 

MR. RICHARDS: Excuse me. I think that's 

objectionable as being argumentative, Your Honor. 

That's relatively --

THE COURT: Well, it was argumentative, 

finger flicking, but I would like to hear an answer. 

Well, I'm not over there because this lawsuit has 

taken precedence at this point in time over any 

involvement I might have with that kind of thing at 

the legislative level. 

But why is it that you're asking the Court for -- to 
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order, in essence, a remedy instead of just going 

over to the Legislature and saying, "We've got a 

problem here, let's deal with it"? 

I am not recommending that the Court use this as a 

remedy. I am saying in my opinion, that this is an 

option that's available. 

Well, why isn't it being discussed over there if it's 

an option that's available? 

The Legislature has not, as far as I know, considered 

it at this point in time. They may have1 they may 

not have. But the point is that it's an option. 

Well, if it's such a good option that you're over 

here suggesting it to the Court, why are you not over 

at the Legislature suggesting it to them? 

Because right now I am focusing on this particular 

activity. 

But we're going to have to --

And I can't- be in both places at once, obviously. 

Well, there was a long time before this trial 

started, did you talk to any members of the 

Legislature about it? 

I think I've already told you that I have never done 

any analysis for the Legislature having to do with 

tax base consolidation. 

Well, why not? 
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It simply has never been on our agenda as a research 

project to do and the Legislature has not requested 

it. No member of the Legislature has requested it. 

But it's on your agenda now? 

It is on my agenda to the extent that I am saying 

that it is an option that is available to the 

Legislature. That's the extent to which it is on my 
, 

agenda. 

But you don't know how it's going to work? 

What I'm saying is, that if the Legislature wants to 

use that option, the Legislature will find a way to 

make it work. And if the Legislature cannot find a 

way to make it work, the Legislature will use some 

other option, I would presume. But it is an option 

that is available. 

And you don't even know whether it will work? 

I've already said, if the Legislature wants to make 

it work, it will try, and I think they will be able 

to make it work. If they can't, they will use other 

options. 

Under what kind of guidelines would they use other 

options? 

I don't know. I don't understand the question to 

begin with. 

Well, Mr. Foster, you're over here telling about all 
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of the terrible things that the Legislature has not 

done for the property poor school districts, and then 

you pose a solution that you never told to the 

Legislature, you say you don't know whether it's 

going to work, but you're still asking the Court to 

order the Legislature to do something. Now, what are 

we doing here? 

I am not. I am not asking the Court to order the 

Legislature to create taxing authorities. Absolutely 

not. I have not said that. I have not intimated 

that. It is absolutely not true. And it will be not 

true the next time you suggest it. 

So that's not a part -- then why did you even start 

talking about it in response to Mr. Kauffman's 

question? 

I was asked the question in the context of this 

lawsuit. It is a question that has arisen in the 

course of this lawsuit, and I was asked as someone 

who has had a great deal of experience in both school 

finance and taxing authorities. I was asked to 

respond to that question, and I responded to that 

question. And if a member of the Legislature had 

asked the same question two years ago, I would have 

responded then. 

MR. O'HANLON: I don't have any further 
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1 questions. 

2 FURTHER RECROSS EXAMINATION 

3 BY MR. TURNER: 

4 Q. Mr. Foster, have you ever done or commissioned any 

5 legal research to be done to see whether the 

6 ·constitution of Texas would even permit the 
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establishment of regional tax authorities? 

It's my understanding, as a lay understanding, 

because as you know I'm not an attorney, that the 

state has the authority to set up taxing authorities 

for public education purposes. It has certainly done 

so 1,063 times as of today. 

If the state can set up an authority, a taxing 

authority, that surrounds a handful of oil wells in 

Santa Gertrudis and a smaller handful of kids and get 

away with that, seems to me they could get away with 

establishing a taxing authority that did something 

else with the oil wells in Santa Gertrudis. 

But as you stated, that's a lay opinion and not a 

legal opinion? 

That is correct. 

Mr. Foster, on your proposal about raising the basic 

allotment and raising the local fund assignment, what 

figures do you have in mind to accomplish this? 

Well, what we have done is simply use some numbers 
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that are already out there and there are three or 

four numbers that have actually been discussed during 

the course of this trial. 

The 130 percent of Foundation School Program, 

the adding facilities cost to that, and also adding 

on an additional amount for the Advisory Committee's 

standard programming level, of the SCOPE program 

level, and the Advisory Committee's quality level are 

all ones that we have looked at from time to time. 

Now, the Legislature has never had the opportunity 

until this session to look at any of the 

recommendations of the Advisory -- the cost 

accountable study or any recommendation from the 

State Board that flowed from the work of the Advisory 

Committee, has it? 

They've had the opportunity to deal with the SCOPE 

recommendations, but not with the Advisory 

Committee's. Although there was a previous study by 

the Advisory Committee that the State Board did have 

the opportunity to look at and from which they could 

have made recommendations to the Legislature 

regarding a high local fund assignment, and the State 

Board of Education declined to do soo 

But with regard to the SCOPE study, it was out of the 

SCOPE Committee recommendation that the 
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recommendation flowed to create the Accountable Cost 

Advisory Committee, was it not? 

That is correct. 

So the SCOPE Committee and the Legislature recognized 

the need to do a better job of trying to get a handle 

on accountable costs? 

My assumption is that in creating that section of the 

law, the SCOPE Committee, and the Legislature, and 

certainly the group -- the Advisory group that I was 

involved in, had in mind that it was extremely 

important to have the best available cost information 

on hand for the Legislature's consideration, yes. 

And as you testified, the work of the Accountable 

Cost Study Committee was perhaps hampered due to the 

funding problems, is that correct? 

That was the second study of the Committee. And it 

was only hampered in that they wanted to do more with 

the quality-program level than they were able to do. 

The standard program level, as I understand it, they 

conducted the research for that in pretty much the 

way they would have without the redu~tion in funds, 

at least in terms of how they explained that. They 

explained that the reduction in funds had mostly to 

do with a determination of the quality level. 

Well, but even if deter~ining the standard level, all 
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that was done was to take some sample school 

districts and see how much they were spending? 

It was basically an expenditure-based analysis. 
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And the interest of the Committee expressed earlier 

was to try to do some kind of modeling to get a 

little better grasp of what cost actually ought to be 

rather than simply looking at what costs are in a 

given sample of selected school districts? 

Yes. And indeed, they did some of that in the most 

recent study. They created sufficient clusters of 

districts, they experimented with different numbers, 

those students per English teacher and things like 

that. So they did, in fact, do some modeling. And 

the effect of that was to pretty much confirm the 

expenditure based data that they had essentially 

published at their recommendation. 

Now, Mr. Foster, you've stated there to me the 

options that you've looked at with regard to the 

basic allotment. What options have you looked at 

with regard to the local fund assignment? 

Well, the second flows from the first. And it's not 

just the basic allotment change we're looking at. 

We're looking at the total program costs of which the 

basic allotment is, of course, a major factor. 

But you first determine the cost level that you 
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want to examine. That is step one. From that flows 

the local fund assignment level that is appropriate 

at the current levels of state aid. If you were to 

decrease or increase state aid, the same program 

level would result in a different local fund 

assignment rate. 

But what we were dealing with in the examples 

that we've looked at, assume as a given for these 

analyses only that the state aid is held constant. 

All right. And have you matched up some selective 

cost levels and determined the local fund assignment 

assuming that state aid remains constant? 

Yes. And the one run that is -- and it's not -- it's 

a preliminary run and contains a couple of 

assumptions that we're trying to determine whether 

they're appropriate, but that's the one that I've 

already mentioned results in a local fund assignment 

rate of $1.05. 

All right. And what was the cost level that you 

selected from which that $1.05 local fund assignment 

arose? 

That is a combination of the Committee's quality 

level and existing tax -- debt tax. In other words, 

the cost of current levels of debt. And this is one 

of the things we're questioning since poor districts 
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have a lot lower debt costs reflecting the lesser 

quality of facilities primarily. 

We're considering an alternative run that would 

provide an average level, at least an average level 

of debt service expenditures within the umbrella of 

·the equalized system. And when that's done, that 

would result in a somewhat different local fund 

assignment rate. 

And do you have that run prepared? 

No, we do not. 

Obviously, you've done something because you've told 

us that you have put together those cost assumptions 

and that $1.05 local fund assignment. Are you 

telling the Court you haven't run any -- made any 

computer run on that set of data? 

Well, what we do -- and we do not have a finished 

computer run on any of these -- what you do is by a 

trial and error process, you ask the computer to 

display for you the local fund assignment rate that 

will meet certain criteria. And you can determine 

that rate without looking at the entire report 

because it's an international computation function. 

Well, surely you have some kind of preliminary run on 

this set of data? 

We have a run that contains one set of assumptions 
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that is, you know, a preliminary statement. And as 

we,sit here right now, another set of assumptions is 

being examined in terms of a local fund assignment 

rate, which we may or may not use in the development 

of a run; if you mean by a run, an actual printed 

report. 

The first preliminary run that you have, you've 

looked at that one, haven't you? 

I've looked at parts of it. It's one that I think 

makes some assumptions that we don't want to present 

in the final report, and so the contents of it are 

you know, reflect that questionable assumption. 

And you've not shown that run to either this Court or 

to any member of the Legislature, have you? 

No, I have not. 

And how many budget balanced districts show up on 

your first preliminary run? 

I didn't count them. 

Wouldn't that be one of the first things that you 

would notice if you looked at a preliminary run, how 

many budget balanced districts are created as a 

result of the run? 

Well, we don't program them to actually count them, 

so you have to examine the report and do an annual 

count, and I haven't done that. 
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Do you intend to do that and to present that to the 

Court in the course of this trial? 

I'm not sure whether, in the course of the trial, we 

will or -- that's a question for someone other than 

myself to determine. I mean 

Well, don't you think it would be helpful to the 

Court to see the results on financing of public 

education on the 162 or 163 school districts in this 

state that would result from the proposal that you've 

testified regarding and urge this Court to follow? 

Well, what I testified to didn't have anything to do 

with urging the Court to follow it. What I said was 

that there is the opportunity, and I gave numbers 

between $600 million and $750 million, that based on 

research that I've done, there's that opportunity to 

move that much money. 

Now, once again, that is in terms of an option 

or an opportunity and, you know, that's all it is at 

this point. I mean, it's based on research data and 

my knowledge of the system. 

So this preliminary run that you were just talking 

about is the one that moves this $600 million to $650 

million from the upper half in wealth per student 

unit of school districts to the lower half of wealth 

per student unit? 
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Yes. In any of these that we do, we accumulate the 

minuses and the pluses and they equal zero whenever 

we're assuming no additional state aid. If we assume 

additional state aid, then the pluses can be that 

much greater than the minuses. That's just a 

standard analytical process that we go through. 

What's your best estimate of how many budget balanced 

districts your preliminary run that you've prepared 

would show if you were to count it? 

I would say probably 100 to maybe 120 in addition to 

the 85 we already have or that were in existence in 

'85-'86. 

Does Dallas fall in that group? 

Dallas should fall in that group, yes. 

Houston fall in that group? 

I think so, at those rates. 

Does Austin fall in that group? 

Yes. Austin should fall in that if Houston does. 

Austin should, yes. 

So under your plan, Houston, Dallas and Austin would 

all cease receiving any state aid from the 

Legislature other than what the Constitution requires 

that they receive? 

Under that particular run, and setting the cost level 

at that level, that is correct. And then, Houston, 
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and Dallas, and Austin would all have a fiscal 

opportunity to provide quality education at that 

level at a lower rate than all of the non-budget 

balanced districts in the state. So they would 

remain in a favorable position, vis-a-vis all of the 

non-budget balanced districts. so, that's equity. 

Mr. Foster, doesn't the review of that preliminary 

run, recognizing that it ceases state aid to Houston, 

Dallas and Austin, cause you to have a very high 

regard for the progress that the Legislature made in 

1984 when it changed those funding formulas and 

shifted dramatically the amount of money received by 

the wealthier districts over to the poorer districts 

of this state? 

The fact that Houston, Dallas and Austin are budget 

balanced by that process doesn't impress me that way 

at all. What it tells me is that the -Legislature 

fell far short of providing equal fiscal opportunity 

under House Bill 72. 

Well, Mr. Foster, you've been around the legislative 

process a long time and I want to ask you, who is 

going to vote for aid, state aid for education if we 

make it unimportant to large portions of the 

population of this state such as Houston, Dallas and 

Austin? Who is going to be left to fund education in 
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this state? Who is going to be left to vote for it? 

Well, the percentage of the voters -- well, the 

percentages of the kids -- and let's assume that's 

locally proportionate to the percentage of the voters 

-- at that level, it's less than a third of the kids 

·and voters in the state. 

So you still have at least two-thirds of the 

people that have an interest, a direct interest 

because they're receiving state aid. And then, as 

I've testified earlier, to assume that Houston, 

Dallas and Austin are going to undermine, attempt to 

undermine the public educational system of the state 

simply because all they're getting is the available 

school fund amount is an assumption that I'm not 

prepared to make. 

Well, now, Mr. Foster, when you were actively 

involved in the passage of House Bill 72, it was the 

Equity Center, your group, urban Houston, Dallas, 

Austin, Fort Worth coalition that passed House Bill 

72. 

And now you're telling this Court that the plan 

that you're now advocating is going to leave out the 

urbans, particularly Houston, Dallas and Austin, and 

maybe some others. Are there some other urban areas 

that are budget balanced under your plan? 
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Not ones that are Urban Council members. 

How about Fort Worth? Is Fort Worth budget balanced 

under your plan? 

I doubt that they would be. I'm not positive. And 

the other four definitely wouldn't be. 

But you do recognize it was that Equity Center Urban 

Coalition that provided the political strength 

necessary to enact the reforms that we have in our 

current law with respect to public school finance? 

I think you may be giving us more credit than is due 

in that respect. There are a lot of other people who 

would be off ended by the notion that we should have 

the lion's share of the credit. 

But just with respect to our role, I have 

already testified to the effect that once we knew, 

once we understood that the funding levels would be 

such and the formulas, the actual distribution 

formulas would be such that we would not have 

achieved equity, we were then left with the choice of 

saying, nwell, do the mechanisms that are established 

here provide some basis for establishing a higher 

cost level, and does the involvement of the Urban 

Council strengthen the possibility of having rigorous 

cost studies done?n 

And basically, the answer was that yes, one of 
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the major concern of the Urban Council districts, the 

rich Urban Council districts, was to establish those 

mechanisms, especially the accountable cost 

mechanisms. And so it was on the basis of that that· 

there wasn't a wholesale withdrawal of support for 

House Bill 72. But we objected to it and key members 

of the Legislature were very much aware of the fact 

that we were not endorsing it in terms of the funding 

levels provided. 

Now, Mr. Foster, you made a comment in response to 

questions by Mr. O'H•nlon that your objective was to 

ensure that every district in the state has the 

opportunity to raise funds sufficient for what you've 

defined as quality -- and I realize we've got several 

levels we could choose by your definition of what 

quality level would be but have an equal 

opportunity to raise the funds for this so-called 

quality level, whatever it may be, on an equalized 

tax rate. And you've said that some -- that it 

wasn't relevant to you whether these districts chose 

to raise that or not. Did I understand that --

Well, I said it was relevant, but in a different 

context in a different sense. I said that as someone 

who believes in quality public education, ·it is my 

hope that local districts would respond and that all 
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providing quality public education. 
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But that's a different issue from whether they 

are given an equal fiscal opportunity. Given an 

equal fiscal opportunity, there are a number of 

districts now who simply cannot hope to provide a 

quality basic education, have no reasonable hope of 

doing so, who would have a reasonable hope of doing 

so if we had an equalized fiscal opportunity to do 

so. 

And what you're saying is that in terms of the limits 

or the boundaries that you draw around your theory 

that you're proposing to this Court, that that 

question of whether a local district chooses or can 

politically raise their tax rate to the level that 

may be required under your proposal or one of your 

runs, such as your preliminary run, is irrelevant to 

your theory? 

To the equalization of fiscal opportunity. All that 

does is provide the opportunity. It does not mandate 

the response. 

But in a broader sense, if we get outside of the 

confines of looking at your theory and your principle 

of your theory of taxpayer equity, you would 

acknowledge, would you not, that if you were to 
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implement that preliminary run as law in the State of 

Texas, that you could have the effect of damaging the 

quality of education in Houston, Dallas and Austin? 

The effect that it may have on any given district· is 

not my primary concern. The primary concern is that 

every district have an equalized fiscal opportunity 

to provide public education at that level. 

We have for years and years and years sent 

hundreds of million of dollars to Houston and Dallas 

over and above what they need if they wanted to 

locally with their tax base to provide that quality 

education. They've chosen not to do it even with all 

of those hundreds of millions of state dollars. 

What I'm suggesting is that with an equalized 

opportunity, a lot of those hundreds of millions of 

dollars would flow into Edgewood and Brownsville and 

Ysleta and San Antonio, and we would then see what 

they might do with those things. They might do what 

Houston and Dallas have done. They might do less. 

They might do more. But what they do in Houston and 

Dallas is a matter for the people of Houston and 

Dallas to determine. It may be that they find 

different ways of spending money. They might become 

more efficient if they didn't have millions and 

millions of state dollars coming in there where they 



1 

2 

could do a quality job if they wanted to for an 

average tax rate. 
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3 Q. Mr. Foster, Dallas is one example; it did lose 

4 millions of dollars as a result of House Bill 72, did 

5 it not? 

6 A. ·That is true. 

7 Q. And wouldn't you acknowledge that the Legislature in 

8 
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Q. 

doing what it did in changing the funding formulas 

and providing the additional state aid that it did in 

the summer of 1984 was actively moving toward the 

theory that you espoused to this Court? 

Well, they fell so far short of equalized fiscal 

opportunity that it's difficult for me to say that 

they moved substantially toward it. It's like having 

ten miles to go and going one mile. And to me, that 

is much less than a substantial part of the journey. 

You wouldn't deny that the Legislature was acting in 

good faith with regard to the implementation of the 

general theories that you espouse, would you? 

MR. KAUFFMAN: Your Honor, I think this was 

raised once before. I'm not sure of the relevance of 

the good faith issue. I mean, we talked about it. 

I'm not sure exactly which issue you think it relates 

to in the lawsuit. 

MR. TURNER1 Well, I think, you know, when 
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we're talking about what the Legislature has done in 

moving toward equity, that it's very relevant. I 

mean, obviously if we had a situation in Texas where 

the Legislature ha~ been unresponsive to the pleas of 

those asking for equity in the school finance, 

perhaps the Court would feel inclined to be more 

activist with regard to its posture. But as long as 

8 in Texas we have a Legislature that has taken greater 

9 strides after the filing of this very lawsuit than it 

10 ever took in the history of this state, I think 

11 that's a very relevant issue that should be before 

12 the Court and in the record. 

13 MR. KAUFFMAN: Well, if you mean good 

14 faith, you don't mean in the legal determination of 

15 good faith, you mean the responsiveness. 

16 MR. TURNER: Responsiveness. 

17 MR. KAUFFMAN: Okay. 

18 THE COURT: All right, sir. 

19 A. Now your question again. 

20 BY MR. TURNER: 

21 Q. The question was -- and perhaps I cannot state it 

22 exactly as I did before -- but you would admit, would 

23 you not, Mr. Foster, that the Legislature was acting 

24 in good faith when it enacted the changes in public 

25 school finance in 1984 with regard to trying to move 
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toward the theoretical model that you're speaking of 

here today? 

I don't know that to be a fact. And given what I 

know about what was going on and the reasons offerred 

for that by the people who were in charge of the 

goings on, it seems more to me that as opposed to a 

-- what I would consider a good faith effort, it was an 

effort to try to avoid -- to do enough so that 

perhaps the equalization issue would go away for a 

little while longer rather than actually being a good 

faith effort to maxi•ize equalization with the 

resources that were available when they decided to 

put 2.8 billion into public education. 

They had the opportunity to put that into 

public education in a way that would have been far 

more equalizing than what they did. So they -- and 

they knew that. At least one of the people who was a 

total insider to the process knew that and was -

responded to requests by colleagues to do something 

else and generate the numbers that made it possible 

to do something else other than maximize 

equalization. 

And that's the way it went down. I mean, 

that's where the votes were. The notion apparently 

was that the Legislature just didn't have the votes 
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to equalize public education, to equalize fiscal 

opportunity for public education in the state, just 

didn't have the votes. 

Do you think it's rational for the Legislature to 

have a concern about the impact on the quality of 

education in this state as a whole that would be or 

could be brought about as a result of more dramatic 

shifts in state aid than were enacted under House 

Bill 72? 

What's the premise of your question again? 

I said, do you think it's rational for the 

Legislature to be sensitive to the impact upon the 

quality of education in this state as a whole that 

would result from more dramatic shifts from state aid 

than occurred under House Bill 72? 

I think the Legislature should be equally concerned 

with the dramatic effects that deprivation has had on 

the poor districts, equal concern for. that as to the 

concern for rich districts losing some state aid and 

having to raise their below average tax rates up to 

average and to take some money out of their very 

large budget balanced fund balances in some cases. 

I've not heard any real sad stories about what 

happened in those districts. Most of those districts 

that I've looked at still have below average or 
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average or slightly above average tax efforts. Many 

of them have used accumulated fund balances to ease 

the burden of increasing taxes. 

I don't think that anything that bad happened 

in those rich school districts as a result of House 

Bill 72. And I don't 

But the question was, you do agree that it would be 

rational for the Legislature to evaluate and to look 

at the impact of that shift in state aid upon the 

quality of education in the state as a whole? 

They should it would be rational for the 

Legislature to concern themselves with the broad 

question of the availability of quality education 

programs in the State of Texas, both the quality in 

the poor districts and the quality in the wealthy 

districts. That would be a rational consideration to 

have, yes. 

Mr. Foster, when we look tax rate equity, which is 

one of the principle theories, I guess we would say, 

that you advocate as a part of your scheme, the 

objective, as I understand it, is to ensure that on a 

given tax rate equalized across the state with the 

exception of the budget balanced districts, that each 

district has the opportunity to raise the same amount 

of money for a so-called, some given level wherever 
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we pla~e it, of quality education? 

Okay. You start with the level of quality education 

that the state is going to fund. From that you 

determine what local fund assignment rate will have 

the effect of distributing existing state aid, or 

·whatever state aid is going to go into the system, 

that will have the effect of distributing that state 

aid so that each district can make up the difference 

between that state aid and the real cost of the 

program with the same tax rate. So you literally 

don't just start with the tax rate first. You start 

with a -- some target cost level, and then you 

develop a rate which has no purpose other than to 

-decide how the state aid should be distributed. 

Once again, let me say that the sole purpose of 

the local fund assignment rate is to equalize. It is 

not to generate funds. It is not to impose burdens. 

It is to equalize specifically the distribution of 

state aid. 

So, my concept of tax rate equity is one that 

says given a particular level of funding the real 
, 

the true -- something that represents the true cos s 

of public education, the state should distribute 

whatever funds it has available in a manner that 

produces the same local tax effort to reach that 
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level once you subtract the state aid from the total 

cost level. That's what it means. 

Mr. Foster, that sounds like a you know, this tax 

rate equity as you ref erred to it sounds like kind of 

a neat theory, but what meaning is it going tc have 

when we all recognize that in reality, taxpayers in 

this state, you know, live in two or three and 

sometimes four different taxing jurisdictions, 

depending on where they live. And that those who 

live in incorporated cities pay city tax and those 

who don't, don't have to pay that tax. And some 

counties in this state have high tax rates and some 

counties have low rates. And some people live in 

water districts and pay tax rates there. And what do 

we accomplish in terms of taxpayer equity simply by 

some theory that in theoretical terms equalizes tax 

rates? In fact, you don't mandate it, as I 

understand. It equalizes tax rates for school 

finance purposes assuming that the people in the area 

want to make the equalized effort? 

Well, it doesn't even assume that they want to make 

the equalized effort, nor is it relevant in the 

scheme that I've suggested to do a detailed analysis 

of the existing overlapping tax burdens, if you will. 

That is a separate question that the Legislature 
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might very well want to deal with. It's called 

municipal overload. 

MR. O'HANLON: Burden. 
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Overburden. Overload is not that, either. But that 

is at this juncture, a separate question. And it may 

very well have some impact. 

But the wealthy areas of the state are already 

likely to have lower county taxes and lower city 

taxes than the poor areas, you know, assuming that 

they're providing anywhere near the same levels of 

services. 

So, I suspect that an analysis of that would 

not cause anyone to say that, "Well, that means the 

whole notion of fiscal neutrality should be thrown 

out for school finance purposes." 

And the tax rate equity issue, by the way, for 

those of you that use that term, this is not a -

something that Craig Foster thought of in the middle 

of the night. That is another term for what is 

broadly known across the nation as fiscal neutrality. 

But you would admit, would you not, ·Mr. Foster, that 

fiscal neutrality, as a theory, doesn't have much 

meaning in terms of actual practice and impact on 

taxpayers recognizing the wide variety of tax levels 

that exist from one plate to another in this state? 
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I think it has a great deal to do with taxpayer 

equity. Among other things, the school property tax 

is overwhelmingly the largest of all of the local 

taxes. And in any event, the purpose of it is to 

give each school district an equal opportunity to 

fund at those levels. 

Now, in those areas which don't take advantage 

of that, there may be some influence on their -

whether they take the advantage of that opportunity 

or not because of other local tax considerations. 

But there is no proposal that I know of that would 

sort out in finite detail all of these things. And 

if you started doing that, you would literally get in 

necessarily into the question of basing it on 

family income, some of these very sort of advanced 

notions of how you ought to deal with property tax 

burdens generally. 

But there is nothing in all of that -- and I've 

looked at that all of my adult life -- there is 

nothing in that that has ever dissuaded me from my 

belief that the only way to provide a suitable basic 

education on an equalized basis in Texas is to adopt 

a fiscal neutrality posture with respect to you 

know, on the assumption that that is the 

determination as to what kind of -- what equal 
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1 MR. O'HANLON: Objection unless he 

2 establishes a predicate for that testimony. 

3 THE COURT: Okay. I'll sustain. 

4 BY MR. GRAY: 

5 Q. Doctor, in the report on Page 49, the report reads: 

6 •Given the present methods of school construction 

7 funding in Texas, some local districts will simply 

8 not be able to meet their facility needs adequately.• 

9 Tell me why the report found that opinion? 

10 

11 

12 

13 

14 

15 

16 

17 
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19 
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21 

22 

23 

24 

25 

A. Well, what the report does is take the amount of 

money that operates out there. And we felt obligated 

to comment to the Legislature about our findings 

based on the generally accepted knowledge that exists 

within the area of school administration, school 

politics and school finance. And it's common and 

quite accepted knowledge. 

I know of no study that operates in the other 

direction, that across the 50 states of the nation 

there exists inequities in the ability to fund 

education. And within every state of the nation, 

with the exception of Hawaii that has a single school 

district, there exists inequities among local school 

districts to fund education. 

And so that is the predicate. We said, •Here 

is this cost.• And so there is other evidence in the 
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report, and we did not analyze anything by districts, 

okay. There's nothing in that report that talks 

about inequities, you know, as, I think, noted by 

somebody earlier on, okay, but among districts, okay. 

But what we did do was break it down by classes 

·of districts, urban, rural, and so on and so forth, 

okay, and regions, okay. And given those things, you 

know, it indicated that as one would suspect that 

there are some differences, although all of those 

differences don't exist within a single region and 

only a single region, or within a single 

district-type and only a single district-type. ~he 

inequities seem to be dispersed, okay. But the 

inequities exist, based upon the analysis we did 

there, understanding that our analysis was not by 

local districts. It doesn't speak to that. 

On Page 60 in the report, the report states: "The 

school facilities problem in Texas is a statewide 

problem and probably should be addressed in some 

statewide fashion.a 

Explain to the Court what you meant by that 

comment. 

Well again, in every -- of the 50 states, education 

is a state problem. That is a constitutional mandate 

in every one of the 50 states, as it is in Texas. 
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$5.4 billion is a problem. That, then, is a state 

problem. A problem that the state has to determine. 

.And the Legislature, how to deal with that problem. 

It is a problem within the State of Texas. Schools 

are not adequate, are not safe to the extent -- or 

inadequate educationally to deal with the increased 

modern curriculum that exists. Then that is a 

problem with the State Constitution. 

How the state deals with that is not a matter 

of that report, although we have some suggestions as 

to alternatives in the back of the report that the 

Legislature could look at and decide which 

alternative they intend to exercise. 

Now, Doctor, there has been some questioning by some 

of the defense counsel of certain witnesses from the 

poor districts, why you're not making greater 

utilization of temporary buildings and why don't you 

just build a campus out of temporary buildings or 

words to that effect. 

And on Page 50, the report finds that, 

"Temporaries may be less expensive initially, but 

they cost more to maintain and generally have a 

shorter structural life expectancy than permanent 

structures." 

I take it that that was a finding or an opinion 
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of yours and a finding of the report? 1 

2 

3 

A. That is pretty much sure what it says there, and it's 

pretty -- again, we didn't study a set of fiscal data 

4 from any number of districts to determine what it 

5 cost to maintain a wooden structure versus a masonry 

6 structure. So it's a matter of pretty common 

7 construction knowledge about those kinds of things. 

8 It costs more to build one, costs less to maintain 

9 the other, okay. I'm quite sure you can find some 

10 districts in the state that have had temporary 

11 structures that existed for 40 years. It's sort of 

12 like the fellow says, and she looks like it. They 

13 can be maintained and probably some districts -- but 

14 in order to maintain them at the same quality, it 

15 will undoubtedly cost more. 

16 MR. GRAY: I have no further questions. 

17 Thank you, Doctor. 

18 CROSS EXAMINATION 

19 BY MR. O'HANLON: 

20 Q. Dr. Lutz, your total facilities analysis for the 

21 State of ,Texas is $5.4 billion --

22 

23 

24 

25 

A. 

Q. 

Q. 

That's correct. 

-- for the next ten years? 

MR. O'HANLON: May I approach the witness? 

Are you familiar with a document known as Bench 
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Marks? 

I'm not sure. 

All right. I'm handing you now what has been marked 

as Defendants' Exhibit No. 19, and this doesn't have 

a number on it, but it's Plaintiff-Intervencrs' 

Exhibit No. 205. I want to ask you to see if you'll 

look at Page A-3 of those two documents. I'm going 

to ask you to put those numbers in some kind of 

context for me. 

MR. GRAY: You gave him the wrong Bench 

Marks if you're using 205. 

MR. O'BANLON: I'm using both of them. 

MR. GRAY: Okay. I'm sorry. 

You want me to read this? 

If you'll look at Paragraph 12, what is capital 

outlay? 

I presume he means that is a fiscal expense for bonds 

or --

He's got a definition in there. Would you read that 

for the Court? 

"Capital Outlay. Includes expenditures for fixed 

assets such as land, buildings, furniture" -- we 

didn't include furniture, by the way -- •vehicles, 

films, library books, etc., which have a useful life 

longer than the fiscal year (or two-year life is 
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used)." 

Okay. What was the expenditure listed in Defendants' 

Exhibit No. 19? 

He then says, "State total 1.217672881. 

$1.217 billion? 

Yeah. 

And that was for what year? 

I don't know what he's reporting. 1965-'66? 

'85, isn't it? 

'85, yes, I'm sorry. '85-'86. 

Okay. 

Is what it says here. 

Okay. 

I am not clear. I don't know exactly what he's 

commenting here. 

And what was the operating fund balance in the state 

as of 9/1/ 84? 

1.11 billion. 

Okay. Now, if you'll look at Plaintiff-Intervenors' 

Exhibit No. 205. Would you give me those numbers for 

Paragraphs 12 and 13? 

His in numbers capital outlay, 1.48 billion. 

1.48 billion? 

And 1.52 billion. 

And 1.52 billion is the amount of operating fund 
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balance? 

That's right. 

Okay. 

That's what it says here, that's right. 
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Okay. Now, it's not -- if we have those kinds cf 

·expenditures over the next ten years, we'll be able 

to meet that $5.4 billion need, won't we? 

I don't have any idea. Let me tell you, in our 

report which some of you read, we have commented on 

the fact. I don't know if this is relevant to the 

question you're asking me now. We commented on the 

fact that there exists within the local districti 

just almost like that percentage difference, okay, 

what it would cost to build the buildings. Okay. In 

other words, there exists a -- the unexpended and 

passable bond limits. That's one of the questions we 

asked the superintendent, 0 How many bonds do you 

think you might pass? 0 Okay. If you take the whole 

state aggregate, disregarding whether the building 

needs are here and the ability to pass those bonds 

are here. You take the whole state need as an 

aggregate, and the whole bonding capacity as an 

aggregate, there is approximately enough bonding 

capacity to meet the need of 4.5 billion, okay? So 

if you're asking the question, is the money 
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there --

5. 4 billion? 

5.4 billion. 

Okay. 

If you're asking, is there money there somewhere to 

meet that need, and we comment on that specifically 

in that report. It is there somewhere. And this 

represents somebody's estimate of how much money 

districts are putting out for capital outlay, whether 

they -- and that doesn't necessarily mean the need, 

right? 

These are expenditure figures. 

That's what they did, not necessarily what they 

needed to do, okay? And then that other represents 

some fund balances in an aggregate of school 

districts all across the state; whether or not those 

are in the same place or not, I don't know. But if 

you're asking me, are those about the same figures, 

yeah, those are about the same figures. 

Okay. And when you said that there's bonding 

capacity out there, there's more than bonding 

capacity out there. You're able to determine that 

based on the assessment of school officials, that 

they would be able to pass 

That's correct. 
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-- $5.4 billion worth of -

Approximately, approximately. 

Okay. 

That's correct. 
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Now, let's talk about where you identified -- ycur 

report attempted to identify in some respects where 

the greatest need for new facilities was going to 

be --

Yes. 

-- based on district tax? 

That was one of the.categories, yes. 

Okay. Where were the two primary -- where were the 

primary district types where you're going to have 

need? 

As I recall, it was in North Central~ 

Not by geographic location. 

Oh, okay. 

Let's talk ~bout by district type. 

Fast-growing suburban. 

Okay. Now, it's been your experience, has it not, 

that by and large, fast-growing suburban districts 

are not the poorest districts in the state? 

That's correct. 

Okay. They're districts that by and large like, oh, 

I don't know from your neck of the woods, that some 
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of the districts outside of Dallas? 

Yes. 
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That's where the primary that's where the greatest 

need is going to be, that's where the most students 

are going to be? 

Particularly based on population growth, that's 

correct. 

Okay. So there's going to be a disproportionate need 

of that total $5.4 billion. There's going to be a 

disproportionate need for new facilities in districts 

that are pretty well financially able to take care of 

themselves? 

That's aggregate, so that's correct. 

Okay. 

There will probably be some fast growing districts 

that aren't like other fast growing districts, but 

that's correct analyzed by that, and that's the one 

-- the chances are they're the ones that have been 

doing pretty well with regard to ability to pay. 

And probably will do so in the future? 

One would guess that's correct. 

Okay. You didn't analyze any of your data by wealthy 

districts. You did it by district type, did you not? 

That's correct. 

So we can kind of draw a rough approximation about 
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how that comes with respect --

That and regional areas, those are the two 

categories. 
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All right. So, while it is some concern, you can't 

say that we're not going to be able to raise that 

$5.4 billion, can you? In fact, the indications are 

that we will be able to raise it under the present 

system? 

Well, let me say, we didn't ask the question whether 

-- and I can't say that districts can and I can't say 

that local districts can't, because we didn't analyze 

on basis of local districts' ability to handle that. 

We just didn't analyze that. Okay? 

You did ask them by and large whether or not their 

voters -- to assess the will cf their voters 

That's right. 

-- and whether they would be able to approve the 

bonds --

That's right. 

-- approximating their need? 

That's right. We did that. That's correct. 

And you found, did you not, that by and large that 

they will be able to pass those bonds? 

Let me try to say again. I'm not trying to be 

devious about what we did. 
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What we asked them, and then we aggregated that 

data, okay? We don't know whether the district had 

said, 8 Well, we think we can pass, let's say, $500 

million worth cf bonds, 0 6kay? That is a district 

that has $500 million worth of need. If you take all 

·of the needs, wherever they exist, and all of the 

passable bonds, wherever they exist, and you lump 

them all altogether, then those two figures are 

alike. I think if you look at the study, we say that 

we did not think that it was likely that those would 

exactly match. 

Okay. 

Okay? To be fair. 

Okay. But when you're looking at a statewide system, 

you're going to have those kind of anomalies, aren't 

you? 

Well, if you're looking at a statewide system, you 

wouldn't. But if you're looking at a state system 

that determines to discharge its responsibilities and 

its taxing powers to local districts -- which I don't 

object to, I happen to be for local districts, okay 

then you certainly have the anomaly, if you will, 

or the inequit~, if you want to say it that way, 

okay. Those won't be the same. We didn't study 

that. But again, as I testified a moment ago, those 
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common anomalies say those differences do exist, and 

I wouldn't expect all of the inequities to be and 

a need for building to be in exactly the same Flace 

where the ability to raise that money might be in 

every single case in a thousand school districts in 

the state. 

Okay. Now, let's put that $5.4 billion over the next 

ten years in some perspective. Let's assume an even 

distribution. We're talking about $520 million a 

year, aren't we? 

Yeah, about a half a million. 

Okay. Ana we're spending somewhere around $11 

billion a year in public education in this state, 

aren't we? 

I guess that's right, if you tell me that. I'll 

accept that. I'm not an expert in finance. 

Okay. So somewhere in the neighborhood of 5 percent? 

All right. 

Does that sound about right? 

Yeah, all right. Yeah. 

So that when we're talking about all of the 

facilities needs for over the next ten years, we're 

·talking about 5 percent of the total aggregated 

school district budgets? 

All right. 
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Does that souna about right? 

Yeah, I mean I -- if you're asking me to testify to 

that, that sounds about right to me. I'll accept 

that. If I'm getting to the point you're trying to 

make, I think that's fine. It could be five, six, 

two, all the same. 

Okay. 

MR. O'HANLON: I don't have any further 

questions. 

10 CROSS EXAMINATION 

11 BY MR. TURNER: 
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Dr. Lutz, I have a couple of questions for you. 

-When we looked at these cost of replacement, 

that five -- I believe it's $5.4 billion figure? 

That's not just cost of replacement. That's a total 

figure, yeah. That's what ~e say will be necessary 

over the next ten years, 5.4 billion. 

All right. - You make a comment on Page 36 of the 

report. After you mentioned that 5.4 billion, it 

says -- I'll just read it, that "perhaps this 

estimate may seem to be exaggeratedr it is unlikely 

that anyone would seriously consider the replacement 

of all structurally below average and educationally 

inadequate school facilities in Texas within the next 

decade." 
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Are you saying there that even though the study 

revealed these numbers, that juEt tase~ er ycur 

experience er observation about the results, ttat it 

just caused you to conclude that it woul6 be unlikely 

that that amount of construction would actually take 

place or what are we saying there? 

MR. GRAY: By these numbers, I'm ass~ming 

you're referring to the 1.5 billion for replacement 

costs? 

MR. TURNER: Maybe, I'm not sure. I'll 

have to let Dr. Lutz explain. I'm not sure. 

Let me try to help. If you take any of these 

figures, okay, and you say -- and what we're talking 

about when we say anybody, okay~ we mean anybody when 

you're talking abcut those kind of figures. If you 

go across school districts, it doesnet mean that 

everybody will not want to do the right thing. But 

if you'll look at school districts across this state 

or any other state, you have to come to the 

conclusion that as presently financed and handled, 

one of the major priorities hasn't been even 

providing adequate school facilities for the kids 

that have to live in them, okay? And that's what we 

mean, that if you leave it the way it is, it's not 

likely that anybody is going to seriously consider 
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doing this. 

Dr. Lutz, how were you able to control or was there 

any way to control what would perhaps be a tendency 

en the part of a superintendent to underestimate tis 

ability to raise taxes for construction cf buildings, 

and perhaps his tendency to overstate what his future 

needs are in a survey like this? How did you account 

for that kind of . 

Well, when we talk about the duty, two different 

things here, okay? One is the ability to 

overestimate or underestimate ir.ccrrectly their need, 

at least with concern to their present pardon me, 

to the present state cf the buildings, okay. And in 

order· to check on that, that's why we went out and 

did 112 surveys of sites, okc.y. 

It turns out that our estimate was that the 

buildings were in worse shape than the people who 

live in those buildings told us. I think in there 

sometimes we say -- somewhere we say something like, 

you know, when you live in the building, you get used 

to it and learn to live with it pretty well. When 

you walk in, you say, "My goodness, why are people 

going to school there," or something like that. So 

we were higher than that. we thought their estimates 

in that case were conservative. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c. 

~101 

In terms of their ability to pay, okay, I would 

agree that some superintendents and some school 

boards may underestimate what the -- you know, that's 

a matter of politics -- what the voters will pesE. 

And a board is always reluctant to raise tax~E and to 

·push the public as far as they can. Ana the 

superintendent is sometimes reluctant to push the 

board any further than they are willing to go. And 

like the Legislature, too, is somewhat reluctant to 

raise taxes and have the voters tell them about it. 

So there may be some underestimate, but I think 

that's their honest estimate. If there's anybody who 

knows better what's likely to happen in a local 

school district election than a superintendent whose 

job rides on that election, I don't know who it would 

be. But it certainly could be in inaccurate. 

On Page 49, which is a conclusion of the discussion 

if I can find where it begins -- on facilities 

needs and the ability to pay, it says, "In 

conclusion, while problems exist in meeting the 

facility needs of the state, those problems do not 

seem to consistently disadvantage a single region or 

school district type." 

By that, are we saying that the problems and 

the needs that your study found are spread pretty 
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well evenly by geographic region, which was one basis 

of analysis, and spread pretty well evenly by 

district type, which was the other methoc, as I 

understood, of your analysis? 

Yeah. Let me -- I think you're saying about what we 

said. We said that inequities exists within them, 

but all the inequities aren't in the same region, or 

all the inequities aren't in the same district type. 

The inequities exist among these, as can be seen in 

all cf the charts, but they all do~'t exist in one 

place. 

For instance, in need to build new facilities 

for the 22-to-l mandate, as I recall -- now, I'm 

recalling and not reading -- the need in urban areas 

was very high, okay? And central districts was very 

high. But the need for -- ~nd they had to do 

something now to do that, to meet that mandate. 

But the need in terms of projection enrollment 

in those, actually they thought they were going to 

lose enrollment in the next ten years. So that neec 

favored urban districts. They're not going to have 

to build new buildings here, but they were going to 

have to build more new classroom spaces to house the 

22-to-1 mandate. So the inequities did not all fall 

in the same district class or regional type. 
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West Texas was good in one thing, but not in 

another. And South Te~as wealth came out, I guess, 

not so good in anything. But again, they didn't all 

fall in the same place. 

And as I understand it, Dr. Lutz, am I correct that 

the study did not lcok at any individual 0istricts, 

even at a samFling level, in order to determine if 

any given district could meet its needs? 

Ckay. I just want to correct one thing. In terms cf 

sampling, we were concerned about the sampling 

distribution, okay, _but we did not analyze the data 

by individual districts in no way at all. 

Sc there was no basis to see if some district here or 

over here or some further ~art of the state could 

meet the needs that you fourc in the survey? 

That study will tell you nothing about that. 

MR. TURNER: I'll pass the witness, Your 

Honor. 

CROSS EXAMINATION 

BY MS. MILFORD: 

Q. 

A. 

Dr • Lu t z , r e g a r d in g you r f in a i ng of . th e f u tu re needs , 

in any category, is there an inclusion of replacement 

of portable buildings currently in use by school 

districts? 

Did we -- let me see if I un~~rstand ycur you're 
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asking, did we gather data, say, how ~any structures 

or classroom spaces will you need if you were to 

replace all cf your r·crtables or tempcrarieE: 

Yes. 

Kc, we did not ask that questicn. We do not have 

those 0ata. 

Do you know, for instance, in your Finding No. 2 that 

recomroends er finds a need for $1.S billion wcrth of 

structures to meet the additional needs due to House 

Bill 246 snd Beuse Bill 72 ~hether er net the schools 

were implying -- ~ere includins replacement of 

portables in this? In other words, if they are 

presently housing their students in portables to meet 

these ratios, did they rerl~ to your survey pcssitly 

snf include a nee6 fer ,errn~~ent Etructure to ~eet 

the 22-tc-l ratio ~hen the~'re rresently using 

rortables? 

We didn't sfecifically ask that question. In order 

to answer it, I would have tc deal with an assu~~tion 

about the Ciata. 

What we specifically asked is how roany are you 

going to need. And we didn't ask them whether they 

were going to be portables that they wanted to put 

up, or they're going to be temporary structures, or 

whether their portables were falling do~n and they 
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had to replace or whatever. The data siffiply sey 

these are going to be ~hat we'll need. Ttey don't 

exist. They'll be what we need, okay? 

If you ~ant ~e to rrake an aESU~fticn atcut 

that, I'll be glad to give you an opinion. My 

opinion is that if the portable was serving ana was 

reasonably decent, they were not assuming that they 

replace those. That would be my guess. 

But that is purely a guess? 

That's what I said. 

You have done no inquiry into this whatever? 

The question was how ffiany classroom spaces --

teaching stations, I think is the ~ay we -- will you 

Leed tc house these childrcr er a ;2-to-l mandate. 

And the~ told us how nany tt0y ~ere going tc ceed tc 

build, to tcvse them, ok~y? They didn't tell us 

or on a log er in a -- you know, we just don't know. 

They're just spaces. That's what they tell us. 

Ccula there be any superinte~dents er ~hcever 

answere6 the questionnaire, a reflection of their own 

determination of need to include a replacement for a 

portable builoing that is presently sufficing, a neec 

fer o. permanent f:·trl2Ctl1.rE J.1: 2..2.Eli Of'' rc,rtzl:lE 

t v i : ( i r: <_; ? 
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said that. J 6on't think that the superintendents 

said that this is a structure that presently suffices 

and will for those ten years, that we're just going 

·to replace it just because we want to replace it, 

okay? I wculdn't think so, okay? I think they n.igtt 

say, "Well, it's what we're getting along with now. 

I think it may be one of those things that are 

educationally inadequate and we'll have to replace, 

while, we don't want to put 22-to-l in there, so 

we're going to put something else there, we're going 

to put something else there." 

I don't think that sctcol people are by and 

large fiscally imprudent. I mean, rvm not sure I 

understand your question, I don't think they're just 

planning to re~lace the~ ~ven thcugh they don't need 

tc. I'fu not tr~ins to evaf~ ycur ~uesticn. 

~tEt 6ces t~e term "e6ucaticnally inadequate" 

mean? 

Okay. That term was not defined in the 

questionnaire. It means that in the view of the 

local sch6ol official, they cannot carry on adequate 

educational programs in that particular teaching · 
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space, that it does not support -- that it is 

educationally inadequate. It won't support the 

teaching/learning climate that ought to exist there. 

And that's --

But the term "educationally inadequate" was not 

defined, per se? 

It was not -- purposely not defined. It's what the 

individual school person felt was educationally 

inadequate. 

So this is a totally completely subjective answer to 

your questionnaire? 

That's what educationally inadequate is. It's a 

belief on the part of the school people that it's not 

adequate. 

And this could change from one school superintendent 

to another? 

Oh, absolutely. And it can change on the basis of 

who they're talking to. 

So to one school superintendent, a portable building 

may be educationally inadequate? 

Absolutely. 

And to another one, anything 50 years old may be 

inadequate? 

In fact some SO-year-old buildings are adequate, if 

they're properly maintained and renovated, 
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absolutely. Some of the best structures that we saw 

were very old buildings. 

What is an obsolete classroom? 

An obsolete classroom is a building that generally is 

simply not because of well, let me put it this 

way. An obsolete classroom would be one that was 

very old and obsolete in terms of the kinds of space 

and kinds of requirements, okay. 

An educationally inadequate one would be one 

that maybe they were having to use for a science lab 

and didn't have science tables or didn't have gas 

terminals to use a bunson burner or something like 

this, okay? 

Was the term "obsolete" defined in the questionnaire? 

No. 

This was, again, a totally subjective interpretation 

by the pers_on answering it then? 

Yeah, that's right. 

And conceivably obsolete could be anything less than 

current state-of-the-art? 

Conceivably, yeah. 

For example, I believe the trend is now to more open 

classrooms rather than closed classrooms, is that 

correct? 

Actually, it isn't. 
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Well, the trend is in the opposite direction, is that 

right? 

That's right. Actually now they're building walls 

where they took them down before. 

Where they took them down before. 

At one time, an educationally inadequate building 

might have been one that had walls. Now, an 

educationally inadequate building because of 

state-of-the-art changes, is very much like a 

hospital in that regard. 

So this entire category could reflect just merely 

state-of-the-art changes within the last year that a 

superintendent might like to have? 

Well, if we qualify that maybe more than in the last 

year, okay. It would, in fact, reflect kinds of 

state-of-the-art discrepancies between 

state-of-the-art and what exists that a 

superintendent feels is necessary to educate 

children. 

May I, you know, comment on that just a little 

bit more, because one of the things we found -- the 

buildings that we found that were structurally not 

good, there were real problems with them, and had 

safety regulations that we felt ought to be attended 

to, were being made to be educationally adequate for 
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1 kids, okay, even though not what I personally 

2 would like to see as an educational facility that I 

3 would .like to see kids housed in, okay. 

4 My own view is that superintendents and 

5 principals are not overestimating the educational 

6 inadequacy of the buildings. 

7 MS. MILFORD: I have no further questions 

8 of this witness. 

9 RECROSS EXAMINATION 

10 BY MR. O'HANLON: 
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Dr. Lutz, one of the things that your survey did was 

-- I'm going to try to describe a classroom that 

maybe we've heard about in this case. 

You've got a classroom that needs a paint job, 

the windows leak and don't close very well, and maybe 

the roof leaks. What your survey did, would that be 

educationally inadequate? 

That probably would be structurally inadequate. 

Okay. 

Remember, I said that these things get consumed, 

okay? That you may have a roof leaking, and those 

were structurally inadequate. It's very likely that 

if the water was dripping down there, then that those 

are educationally in~dequate. so we didn't just add 

each one to each other. They may be all three, but 
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we didn't add them three times. 

Okay. But what you did do is your survey built in 

rather than fix the problems, what you did was you 

built them a new classroom --

That's correct. 

-- at $59,000.00? 

56,000, I think. 

was it 56? 

I think 59 was the State Agency's figure per 

classroom. And we had a more conservative estimate, 

that you think is conservative. 

Okay. Now --

I think they're really more right, but our data 

indicated the other. 

You will concede -- and there's no way of knowing 

right now -- rather than 56, there's a lot of 

classrooms out there that instead of a new classroom, 

maybe a new set of replacement windows, a patch on 

the roof, a paint job, would take care of all of 

those problems? 

Our study comments on that, in fact. And what our 

study comments is if you're talking about painting a 

classroom, and putting in a few more plugs, and 

repairing a window pane, and putting in the tile 

that's broken out, that that kind of renovation would 
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$46.00 a square foot. 
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On the other hand, renovation, where you have 

to have major things like roofs, heating plants, 

gutting the building and, you know, because these 

kinds of things would be -- at least that kind of 

renovation is as much as new construction or perhaps 

more, is what we're told. So if what you need is a 

paint job, it certainly doesn't cost the same, if 

that will do the job. That generally is based upon 

maintenance. 

And many school districts are making what I 

consider substandard structures educationally 

adequate by doing a tremendous job of -- and with 

tremendously dedicated maintenance crews -- of 

keeping those buildings operating in a reasonable 

conditi~n, and every year they have to do it again. 

Okay. So there's some play in here between, what did 

you say, 26 and $46.00 a foot for renovation versus 

construction? 

Well, you can't renovate a room that doesn't exist. 

Okay. 

So that when you have to build them to house new 

kids, you can't renovate them. You have to build it, 

okay? There are some out there that, because they 
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can do nothing else, will continue to renovate them, 

okay? Now, because you're getting school districts, 

there 1 s a building right there in our home town that. 

they're doing a super job of doing that every year 

they do it, okay? By the end of the year, it's 

falling down again. In the beginning of the year, it 

will get patched up again. They just don't feel that 

they can afford to put up a new building. 

Okay. 

So you're right. It's costing them less than it 

would to replace them --

Okay. 

-- and they would probably like to. 

Now, let me ask you about one other thing that's 

inherent in this methodology is is that -- let's take 

the Dallas Independent School District, for example. 

All right. 

In the Dallas Independent School District, we've had 

a slow but rather steady decline in their enrollment 

over the last five or six years, is that correct? 

Again, I didn't examine, but they're urban and urban 

is showing a steady decline. 

Now, what your study did was to meet the 22-to-l is 

you built them new classrooms at $56,000.00? 

That's right. 
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Okay. Now, another option that would be available to 

Dallas, for example, would be to go out and lease 

portable buildings and then let the shrinking 

enrollment in the district take care of those 

facilities needs? 

I'd presume that's an option for Dallas. Again, we 

didn't look at Dallas in -- I presume that's an 

option, I don't know. It would seem like that would 

be an option. 

Okay. And that wouldn't cost the $56,000.00? 

No, it wouldn't. 

Okay. So, I mean, you can't tell -- once again, 

you're doing a statewide study. You can't get into 

that kind of depth of analysis, but there may be 

districts which don't really need the new classrooms 

that may suffice because their declining enrollment 

with portables for -- until their enrollment shrinks 

so they can house their kids in permanent facilties? 

A district could choose to house kids in portables, 

and some districts have. Is that your question? 

Well, and then, let's say that Dallas has a classroom 

capacity for, say, 110,000 kids. And what the 

22-to-l did to them was it made them build some more 

classrooms because they had to spread their kids out 

over more classrooms? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Basically, yeah. 

And then, what happens is is that if Dallas' 

enrollment went down to, say, 105,000 -

Okay. 

3115 

-- they could pick up a lot of classrooms that they 

could use for the 22-to-l without building new 

facilities? 

If you're telling me they could, then maybe they 

could. Again, we didn't look at that. 

What we did was ask them how many additional 

classroom spaces are you going to need in order to 

meet the 22-to-l mandate, okay? That's what they 

told us, how many additional classroom spaces they 

needed. We would assume -- and I'm like 90 percent 

sure that superintendents have looked to see where 

they could put people. They were pressed pretty hard 

to do that. 

In fact, as I'm sure you know, that districts 

were able to apply for a waiver. In order to get 

that waiver from TEA, they had to demonstrate that 

they had looked around and not found anyplace to put 

these kids and, therefore, were given a waiver to do 

this. So our assumption is not that they have rooms 

there that they could have put them and that they 

didn't want to put them in, that they didn't have any 
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rooms that were reasonable to put them in. 

No, perhaps you missed my point. What I'm saying 

here is, is that -- I'm not quarreling with your 

figure about the teaching stations. 

Okay. 

What I'm saying is, is that a district may either 

build the teaching stations 

Right. 

-- to meet the mandates right now 

right. 

-- of if they happen to be shrinking, get by witb 

portables or something and let the district contract 

enough to have enough teaching stations without 

additional permanent facilities? 

And what I'm saying is that that may be possible. 

What we did was ask them how many additional stations 

they need. I'm assuming they tried to take this into 

account, that next year, we'll have 100 in Dallas 

rooms open, and therefore, we will need, in answer to 

the question, this many additional spaces, okay, to 

the extent that they may have been in error one 

direction or another. I mean, there's a measurement 

error in everything. 

I understand. 

They're estimating and guesstimating, that's the best 
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they can do based on the data they have. And they're 

pretty accurate in that because they've been housing 

kids for a long time, that they told us how many 

additional stations they would need. They could 

choose to put them in temporaries. And given the 

mandate and how close the mandate is, they may well 

choose to put them in the temporaries, and that will 

cost them less. 

Than this 56,000? 

That's right. In my view, it will also be less 

educationally adequate, if you're familiar with 

temporaries, okay? There are no restrooms there; 

there are no other kinds of facilities. The kids 

have to walk from there to someplace else. If 

there's a problem with discipline, then there is 

nothing to do with the kid because they're out here 

separate from the others. Most of the time, they 

don't have communication things. They tend to be 

more of a fire hazard. There are problems with 

temporaries. 

But when you have nothing else to do with kids, 

and when you're a school person, you've got to do 

something to do those kids. It's not like the prison 

saying, well, you can't put kids in them anymore. 

You've got to find a place to house them. And so 
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What our study says if you're willing to house 

them the right way, we think it will cost you that 

much money. 

Okay. 

7 MR. O'HANLON: No further questions. 

8 MR. GRAY: Just two, Your Honor. 

9 REDIRECT EXAMINATION 

10 BY MR. GRAY: 

11 
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Q. 

A. 

The $5.4 billion, that is new money. That's over and 

above the existing debt currently is out there, 

correct? 

That's correct. 

And two, how would you characterize this report as 

far as the assumptions that were made? Is it a 

conservative report, liberal report? How would you 

characterize the $5.4 billion projection, I guess. 

I think it's a conservative report. And I can 

comment on that a little bit. For instance, our 

$56,000.00 estimate as compared to a $59,000.00 per 

teaching station estimate was based upon what we 

considered a conservative estimate. 

The fact that we found more structurally 

inadequate buildings than were reported on a 
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percentage basis seems to make it conservative. The 

fact that we didn't use an estimate as high on 

population projections and population projections, by 

the way, are fragile. I don't mean to say that we've 

got a crystal ball that's better than anybody else's 

in the world, okay? But we were not the highest in 

here. The school districts' data were not the 

highest of what's going to happen in Texas. so, we 

think we're probably conservative in that estimate. 

We didn't include any escalation of costs over 

the next several years or ten years in construction. 

We're using this $46.00 per square foot estimate, 

which is low, which is a low estimate. 

MR. GRAY: Excuse me a second. 

I have nothing further, Your Honor. 

MR. KAUFFMAN: Nothing. 

THE COURT: All right, sir. You may step 

down. I'm going to let him be excused? 

MR. GRAY: I hope so, Your Honor. 

THE COURT: You may be excused. 

(Witness excused.) 

THE COURT: We'll stop for lunch. I'll see 

you at 2:00. 

MR. RICHARDS: Your Honor, may I just say 

that we have some photographs that we're going to 
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offer later, and they're all here in the room. If 

the defense counsel would want to look at them, 

they're labeled • 

THE COURT: Okay. 

(Lunch recess.) 
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AFTERNOON SESSION 

THE COURT: All right, sir. 

DR. CRAIG FOSTER 

was recalled as a witness, and after having been reminded 

he was still under oath, testified as follows, to-wit: 

RECROSS EXAMINATION (RESUMED) 

BY MR. TURNER: 

Q. Mr. Foster, before lunch, we were talking about a 

preliminary run that you had prepared based on the 

higher local fund assignment then we presently have 

in law 

A. 

Q. 

A. 

That is correct. 

-- distributing the same amount of state funds as we 

have currently in place to fund education from a 

state level? 

I want to ask you, Mr. Foster, if you would, to 

produce that computer run for us so that we might 

look at that data and see how that six hundred and 

what is it -- $50 million actually shifts, that you 

testified to earlier? would you be able to do that 

for us? 

Yes. 

MR. KAUFFMAN: Your Honor, I think from 

what he said, it was a preliminary working draft. 

And for him to enter that as an exhibit, I think we 
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he feels 

it's sufficiently accurate to display it, we would 

certainly let the attorneys for the defendants see 

it. But I think he said it's a preliminary draft at 

this time and he's just looking at several things. 

And I think the general progress of this 

litigation has been that when the experts are working 

on working drafts, those pretty much stay with the 

experts. And then when they've got a final report, 

they'll give it. But he certainly has testified on 

his methods of coming up with those numbers and the 

description Of it. He has been very detailed in his 

responses, I think. 

MR. O'HANLON: That's actually not true. 

They have demanded and we have given counsel for the 

plaintiffs preliminary drafts of the work that Dr. 

Verstegen has done ~nd some other folks. 

MR. KAUFFMAN: Dr. verstegan, that's right. 

THE COURT: Well, the rules say that you 

can examine an expert on the facts underlying that 

expert's opinion. So I think that it's legitimate to 

cross-examine him on the facts that underlie his 

belief, at least as it is now, that he can squeeze 

$600 million out of the system. Now, if he can't now 

reply with facts on cross-examination 
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MR. KAUFFMAN: Well, of course he can. I 

mean, he can reply with facts. He's said he's 

reviewed all of these materials and come to his 

expert opinion. 

What I'm saying is, since it is a preliminary 

draft, he said he was looking at things that are 

literally on his computer, until he has finished 

that, I think it's unfair to ask him to produce it 

until he has had a chance to review it. Once it's 

in, it's going to be in. 

THE COURT: Well, all right. 

MR. TURNER: Well, Judge, you know, I think 

the point is that he testified that he had a plan 

that would shift approximately $650 million in state 

aid from the upper half wealthier districts to the 

lower half. 

THE COURT: Uh-huh. 

MR. TURNER: And after testifying to that, 

I went into it to find out what basis he had arrived 

at that, and it turned out to be this computer run -

THE COURT: Uh-huh. 

MR. TURNER: that he says he has. He 

calls it preliminary, but it does reveal, according 

to his testimony, that shift. And I just think that 

we would be entitled to discover and to examine the 
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basis of the $650 million shift plan which he has 

obviously in his possession. And you know, he's 

testified that he may want to refine it, he may want 

to put some other assumptions in it. Of course, if 

he does that, we would like to see that, too. But as 

far as the opinion that he shared with the Court that 

we can shift $650 million in state aid, I think that 

having stated that opinion, that we're entitled to 

see the basis upon which that opinion has been 

formed. 

THE COURT: Okay. I don't disagree. 

MR. KAUFFMAN: He said 600 to 750 million 

based on the assumptions, so if they want to complete 

it to cross-examination, and as soon as Mr. Foster 

has some printout available that he can give him, 

we'll give it to him if the Court so directs. 

idea. 

THE COURT: I think that would be a good 

MR. KAUFFMAN: Okay. 

THE COURT: When? 

MR. KAUFFMAN: I'm not sure. 

THE WITNESS: Well, it's cooking right now 

on the computer. My research associate has got it 

down to where the minuses only exceed the pluses by 

$14,000.00. So we're real close to zeroing out on 
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that particular run. so it goes to about 15 trial 

and errors until she gets it down to less than a 

hundred dollars, we call that zero. She was at 

14,000 when I left. 

THE COURT: so it sounds like sometime this 

week, tomorrow or the next day? 

THE WITNESS: Yes. 

THE COURT: Okay. 

MR. GRAY: If we can just make it a point, 

10 Your Honor, the minute it's done, bring it over 

11 wherever we are in the testimony and share it. 

12 THE COURT: Okay. 

13 BY MR. TURNER: 

14 
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A. 

Mr. Foster, you stated that, I believe before lunch, 

that you agreed with me that it oftentimes or most of 

the time, it's the change or increase in the tax rate 

that raises the hour, if you will, or the concern or 

the objection of the taxpayer as much as it is what 

the actual absolute rate may be in any given 

district? 

I think it's fair to say that any change in tax rates 

is upsetting to taxpayers, even if it's a taxpayer 

who has been getting away for a dime on their 

property value for years and years and years, and you 

ask them to go to 20 cents, and at the other end of 
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the wealth spectrum, it's been $1.20, even under 

those circumstances. And you do get that reaction. 

·1 certainly wouldn't express any real sympathy 

for the person in the situation where they're going 

from a dime to $1.20. That's 100 percent increase. 

And a lot could be made out of that on its face. But 

the fact is that it's been a free ride for years and 

years, and you're asking for a relatively minor, you 

know, dollar figure of increase, so -- well, what 

you' re saying is true. It's. just you' re talking 

about a very superficial kind of response on the .part 

of the taxpayers, which I don't believe is 

necessarily justified in the sense that one needs to 

be very careful about proceeding in that direction. 

You do also, I guess, recognize that when a district 

loses substantial state funds, that they are faced 

with either a choice of eliminating certain programs, 

or increasing the tax rate locally to make up for the 

loss of state funds, or some combination of cuts in 

program and increases in taxes? 

Or the third thing is increasing the efficiency of 

operations. Dallas is a prime example of how a 

district has anticipated decreasing amounts of state 

aid because their administrators realize that the 

days of inequity in the system are somewhat numbered. 
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And they started a number of years ago and have 

reduced their administrative staff substantially. 

They've reorganized programs. And they have told me 

that they feel they have not thereby diminished the 

quality of the programs that they're able to provide. 

And they have admitted rather openly that they were 

spending more money than they are now in the past 

simply because they were getting it from the state 

and that's easy money. 

Well, Mr. Foster, were you in the courtroom when Mr. 

Sawyer, the superintendent of North Forest, was on 

the witness stand? 

I heard just bits and pieces of his testimony. I was 

not here during most of it. 

Well, even without, I guess, hearing Mr. Sawyer's 

testimony, you're aware, I'm sure, are you not, that 

the problems of administrative staff accesses could 

exist in rich and poor school districts? 

Oh, I think that's -- I mean, that's -- I don't know 

of specific instances where it does in poor 

districts. I know about Dallas because Dallas people 

have told me about it. 

You mentioned Dallas. I just happen to have in front 

of me a newspaper article here that I want to share 

with you, that kind of, I suppose, highlights some of 
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the things your testifying regarding right now. It's 

the article out of the Dallas Times Herald. The date 

I believe is stamped on there. 

It's February 6, 1987. 

Now, that's an article that was written after 

Governor Clements made his speech to the Legislature 

in which he proposed evidently some, as I understand 

it, reductions in certain expenditure levels for 

education. 
. 

And you know Mr. Collins, I believe, with the 

Dallas Independent School District, who is quoted in 

that article, do you not? 

Yes, I do know Robby Collins. 

And Mr. Collins, what is his position there in 

Dallas? 

I don't know if it says here, but I've never had a 

clear picture of that, and I understand it's rather 

difficult to describe what his position is. 

He was one of the individuals who worked with you 

during the special session in 1984 that actually 

formed the nucleus of the individuals that were kind 

of known as the Urban Equity Center Coalition, was he 

not? 

He was involved in that process, yes. 

And he is responding in that article to the 
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suggestion that state aid be reduced, is he not? 

Yes, he is. 

MR. KAUFFMAN: Your Honor, excuse me, I do 

recall when we tried to quote the Governor of Texas 

in an article, there were a number of objections, and 

we've been required to bring in a film and God knows 

what. And certainly if Mr. Foster has heard the 

comments or can respond to what he knows to be the 

case, but to bring in Mr. Collins' testimony through 

the newspaper article, we certainly do object to. 
I 

MR. TURNER: Your Honor, I'm asking him to 

look at the article because the article reflects the 

attitudes that Mr. Foster has just been talking 

about, about opposition to having increased taxes. 

And I'm directing his attention to that to see if 

that's what's said by -- in that article is 

reflective of the opinion that he holds about the 

attitudes that people in these local school districts 

have toward proposals that might result in increases 

their taxes. 

MR. KAUFFMAN: Well, certainly, Your Honor, 

he can ask Mr. Foster what his attitudes are. He 

certainly has already done that. 

THE COURT: Okay. 

MR. KAUFFMAN: To bring in Mr. Collins' 
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1 testimony this way is hearsay and we object. 

2 THE COURT: Okay. I'll sustain. 

3 BY MR. TURNER: 

4 Q. Mr. Foster, knowing Mr. Collins the way you do and . 

5 having worked with him, would it surprise you at all 

6 if he were to be quite upset at any proposal that 
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A. 

would result in reduction of state aid to the Dallas 

Independent School District? 

Well, knowing Robby Collins as I do, I feel that I 

have some basis for predicting what he might say 

under the circumstances because I've heard him t~lk 

about those things before. And I've actually heard 

him talking to reporters before. And there is a 

speech for reporters. And there is another set of 

things that are said to confidants. 

And so specifically with regard to what's in 

that article, it doesn't surprise me what he said. 

And it occurs to me that if he and I had a discussion 

about it, that the conversation might take a 

different turn. 

Well, you are aware that Mr. Collins worked very 

closely with you in trying to see House Bill 72 

passed, even though his school district lost 

substantial state aid? 

That is correct. He did work with a lot of people, 
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some of whom I doubt that I know who they are. He 

has also on occasion, from time to time, working, I 

guess .you would say directly with us. So yes, he was 

very much part of the process. 

And you're aware that the Dallas Independent School 

District, over the two-year period of the 

implementation of House Bill 72, its finance 

provisions in particular, lost approximately $30 

million in state aid? 

That is correct. And that was calculated on the part 

of Dallas, and it was preferable to the alternatives 

that they then recognized, according to Mr. Collins. 

And you're also aware that Dallas is now left with 

approximately $52 million per year in state aid? 

Well, I don't know the figure for this year, but the 

year that we're basing all of our analysis on, it was 

65 million. 

And your proposal that you've shared with the Court 

would have the effect of removing the balance of that 

65 million or 50 million, which is a figure I 

understood to be current, 52 million, removing that 

state aid in its entirety from Dallas with the 

exception of a very small amount that would still go 

to -- as their constitutional -- as the Constitution 

provides for them to receive from the available 
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school fund. 

That is correct. The formula that I have developed 

and am running now would take all of that money away . 

and Dallas would still be able to provide a quality 

education program as defined by the Advisory 

Committee and pay off their current debt at something 

at or below the state average tax rate. 

Recognizing as you have that there is reluctance on 

the part of taxpayers to raise their taxes, don't you 

believe that it's rational for the Legislature, in 

trying to address equity in this state, to try to do 

it in a fashion that does not hamper or hurt the 

quality of education rendered in this state as a 

whole? 

I think that's correct. In House Bill 72, the 

Legislature did two things to try to mitigate the 

effects of the redistribution of funds. One was to 

relax the 8 percent threshold for recall elections so 

that you could go out and recover lost state aid with 

rate increases in excess of 8 percent without facing 

a recall election. 

The Legislature also provided an equalization 

transition entitlement that went primarily to rich 

districts, and was there to serve as sort of an 

interim kind of cushion for the shock that those 
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districts purportedly felt when those funds were no 

longer distributed to them. 

And you supported those concepts to soften the blow 

of the loss of state aid? 

I supported the concept of relaxing the 8 percent 

limit. The equalization transition entitlement was 

-- that bought some votes, period. 

Mr. Foster, thinking more broadly, if you will, from 

the context of your theory of equity that you've 

shared with us and with this Court and having worked 

with education and around the Legislature for many 

years, you're not purporting to tell this Court that 

you would be in favor personally of seeing your 

theoretical plan, that's represented by that 

preliminary statement, immediately placed into the 

law in Texas, are you? 

I would have no qualms about making that kind of 

recommendation if I were asked to make that 

recommendation to the Legislature. 

I'm not talking about recommendations, I'm talking 

about as an educator, as one interested in education 

and the quality of education in Texas and the 

progress of education in Texas, would you put it in 

place? 

I would, because I have no doubt that those school 
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districts would, with a little adjusting of their 

expenditure patterns, be able to continue to provide 

high quality education. 

And the concern that we were discussing earlier about 

the lack of legislative support for future funding of 

education due to the creation of a large number of 

budget balanced districts would not concern you in 

the least? 

No, I am not concerned about that phenomenon. I am 

generally not. I do not believe that those districts 

would work to reduce public education spending for 

the school districts of the State of Texas. 

Mr. Foster, were you in here in the courtroom to hear 

Dr. Billy Walker testify? 

Once again, for part of his testimony, but not all. 

Did you recall or did you hear when he, in concluding 

his testimony, expressed the opinion that no progress 

toward equity can be made without additional state 

funding? 

I do recall testimony to that effect. 

And I take it that you disagree with that? 

I disagree with that. 

Mr. Foster, over the course of the last several days, 

several witnesses have been on the stand, and I have 

asked them questions regarding variations in costs of 
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maintaining and operating a school district. And I 

want to pick out a few of those and ask you about how 

these variations work into or do not work into your 

numbers that you use that represent maintenance and 

.operation expenses per student unit? 

Okay. 

The first one relates to administrative staffing. Is 

there anything in the numbers that you have utilized 

in your various analyses that would account for 

variations in administrative staffing from district 

to district? 

To the extent that the state's own cost differential 

system has -- is responsive to those kinds of 

differences in administrative costs. For example, to 

the extent that the state has identified those and 

incorporated them into such things as the price 

differential index and the small and sparse formulas 

and the special program formulas, yes, all of our 

data is sensitive to those things, reflects those 

differences. 

So the price differential index would provide greater 

funding to a, say, an urban area with higher consumer 

price indexes? 

Well, it's not just a consumer price index. It does, 

in its current form, reflect research that shows that 
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urban districts tend to have higher costs delivered 

in similar services. Teacher salaries are a factor. 

The number of percent of comp. ed. kids in the 

student population is a factor in density of the 

district. The size of the district and so forth. 

And the PDI is designed to account for those kinds of 

differences. 

But if we have one district that has a higher staff 

to student ratio than another district within the 

same urban area, so that the PDI applies equally to 

both, then there's nothing in your numbers that would 

neutralize the differential between those two 

districts based on one district having higher 

staffing level than the other? 

The differences as you see there are matters of local 

choice. Two districts that are otherwise equal in 

terms of student population, whatever, may choose 

different staffing patterns. Some may emphasize 

administrative personnel. Some may emphasize pupil 

support services. Others want most of their people 

to be teachers. And that's a local choice that's 

available under the state system. 

What the PD! says that -- is that on the whole, 

districts in urban settings are going to have certain 

unique costs by virtue of the fact that they're in an 
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urban setting and are faced with problems that are 

typical with urban settings. It is not intended to 

and, insofar as I know, the state has no intention 

and never thought of the PDI as something that would 

be so invasive of local control as to presume to set 

an index based on a local district's choice to have 

more administrators, for example. 

So they're really two different things. 

They're sort of -- On the one hand, you're looking at 

an overall cost indicator. On the other hand, you'~e 

looking at differences that are mostly local choice, 

local control differences. 

So the differences in administrative staffing would 

be a function of local choice. And would it also be 

true that differences in administrative staffing 

could be reflective of varying campus configurations 

from one district to another? 

For example, one district had elementary 

schools of 350 ADA, had four of them. And the other 

district might have one elementary school. So there 

would be differences in staffing levels brought about 

by differences in campus configuration. 

I think what you're getting at there is the fact that 

among school districts, there are wide variations in 

the way those districts have actually developed, both 
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in terms of where they put campuses, size of campuses 

and choices as to how many administrators need to be 

on campuses of a particular size, but they are all 

part of that bundle of local control choices. And 

the price differential index has never -- it was not 

designed -- I was there when it was being designed 

and it was not designed to invade that particular 

area. 

A district -- it's considered that districts 

with comparable size, density comp. ed. kids, county 

average wages and so forth, will have similar cost 

levels. It doesn't assume anything about the fact 

that there will be different configurations and 

different attitudes and different local philosophies 

as to how a staff should be utilized and distributed. 

Another factor that's been mentioned is curriculum 

choices. Again, I suppose a local decision to some 

degree? 

Well, once you get past what is -- you know, what the 

state in essence requires, then there are a lot of 

local options as to what you provide and the state 

encourages. And it's -- the curriculum documented 

encourages districts to go beyond the basic 

curriculum. And some districts do that; some don't 

do it. Some that go beyond it do more in math. Some 
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that go beyond it do more in some other subject. But 

those are, again, local control decisions. 

so if a district, f6r example, chose to go further in 

vocational education and to build shops and auto 

mechanic stations and spent money there, we could 

expect their cost to be higher as a result of their 

curriculum choice? 

Well, if you're in vocational education, the law 

currently provides some additional funding over and 

above the regular education level for bulkheads. So 

there you actually -- there is a, in essence, a cost 

sensitivity to that particular choice. 

Well, in your numbers that you have consistently 

utilized in all of your analysis, do you have the 

voe. ed. dollars --

Oh, yes. 

-- in those numbers? 

Oh, yes. All of the program weights are 

incorporated. 

So if a vocational ed. intensive district has chosen 

to build ag. buildings or shops that another district 

hadn't, then we would expect those costs to be higher 

per pupil in the district that made those choices, 

and those numbers are not neutralized as a result of 

your formulations, are they? 
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Well, no, they're in there. If they're voe. ed., 

there are more student units then there would be if 

there ·were not voe. ed. because the cost formulas 

provide for additional funding for voe. ed •• It 

would be in there, yes. 

But if they've made a local choice in the local 

district to make capital outlays out of operating 

expenses for equipment for voe. ed. to a larger 

degree than some other district with the same number 

of voe. ed. students, then we would expect their 

costs to be higher because of their local choice?. 

Yes. It's the same thing as hiring additional 

administrators. It's a local choice. You have an 

allotment determined by the state. And how you use 

that allotment is basically a local choice as long as 

you're doing things that are required for basic 

accreditation. 

Mr. Foster, would you agree with me then, because of 

the presence of these cost variables that we've just 

discussed, such as administrative staff choices based 

upon local choice or campus configuration, curriculum 

choices, the maintenance and operations expenses that 

might vary from one district to another because one 

district might have more problems in terms of just 

maintenance, that all of those factors that I just 
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mentioned are not neutralized in the analysis that 

you do, that you come up with a figure -- a dollar 

figure per student unit? 

Those things are all taken into account to the extent 

that the state currently feels it is appropriate to 

make those differentiations. 

Well, but the state 

I think you have to understand that the -- that when 

a local district makes a choice that is not mandated 

by the state and that choice costs more than some 

other choice, then from the state's perspective, that 

district is electing to add costs for something that 

it wants to do, and it's going to be paid for by 

local funds by and large which, of course, is a lot 

easier to do in a rich district than a poor district. 

It's a lot easier to have really good equipment for 

vocational education in a wealthy district than it is 

in a poor district. 

Well, I guess the question I asked -- maybe expressed 

another way is if we could envision utilizing your 

numbers, an expenditure per student unit where every 

district had the same number, you arrived at under 

your theory of what you would call perfection, you 

would still agree with me that because of these other 

cost variations that I've mentioned, that District A 
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receiving "X" dollars per student unit may not be 

rendering the same level of quality of education as 

District B, even though District B would, under your 

perfect system, be spending the exact same dollars 

per student unit as District A? 

Oh, I think I see what you're getting at now. My 

perfect system does not have District B spending the 

same dollars, you know, in each and every 

circumstances. Once again, you're into an area of 

local control. And the state's formulas know that 

there are going to be those decisions and those 

choices. You're hitting sort of an average kind of 

situation when you apply cost differential -- you 

know, cost differential formulas. 

The only way to -- and those apply equally to 

everybody, to every school district. so the real 

question is if a school district wants to spend more 

money in a particular area because that's what that 

school district wants to do, then once again, to the 

extent possible, they ought to have an equal fiscal 

opportunity to do so, which fits very nicely into my 

plan. It doesn't violate it at all as far as I can 

see. 

Well, but you recognize that some of those 

expenditures that I've listed are not always just 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

-25 

A. 

3143 

brought about by local whim and choice, that some of 

those cost differentials -- differences are built 

into the education system that we have in place. 

Such as, I guess, one of the best examples is the 

variations in campus configurations, which are going 

to vary cost from one district to another. And we 

couldn't purport to try to do anything about that 

because a cost of changing it all to a perfectly 

conf igur~d district would far exceed the cost of 

trying to deal with the differences? 

so you're left with doing the best that you can with 

what exists. If you try to develop a cost 

differential system that went into each and every 

school district and examined every campus, every 

person on the staff and every kid, you would have an 

an unmanageable kind of problem. And the state, I 

think, recognized that. And that's why these cost 

differentials are based on averages and their -- with 

respect to broad considerations about what real costs 

are. 

Nobody has -- I have never heard anyone suggest 

that it would be humanly possible to go into every 

school district in the state and objectively 

determine exactly what any given school district 

should be spending on each and every child in each 
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So it wouldn't surprise you if we were able to 

examine one district and compare it to another and 

create the same, quote, "quality level" in both 

districts and yet find out that District A spends 

$200.00 more per student unit than District B? 

That they spend more wouldn't surprise me, but 

whether they're spending more in direct and precise 

relationship to some need that doesn't exist 

elsewhere would be very difficult to tell. They just 

might be insufficient. They might have misidentified 

problems. That does happen in education. So I think 

what you're getting at is an effort to analyze this 

thing in terms that it was never intended to be 

applied to. 

And the other thing I think needs to be 

considered is that Dr. Hooker's 15 percent 

contingency is very much on point here. He and I 

have talked about this on numerous occasions. And I 

think he said it here in court that you will never 

have such a perfect cost analysis that you can 

precisely identify everything that's going to need to 

be spent on every kid in every district. And that's 

why you need to have something like a 15 percent 
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contingency with state participation in that because, 

in fact, there may be those kinds of differences that 

your cost formulas simply do not pick up. 

Does it seem to you, as I have seemed to observe as 

we've gone along, that when we look at spending per 

student unit or spending per ADA in these small 

districts under 200, that those figures almost become 

meaningless because of the size of the stuqent 

population that we're dividing those expenditures 

into? 

Well, I don't think they're meaningless. As you.are 

aware, the small/sparse formulas provide for 

substantially higher allotments per kid, per refined 

ADA; not per student unit because the student units 

take into account those additional costs. But the 

state does recognize that it is more expensive in a 

district of 200 for the -- mostly because you've got 

to have more teachers. 

If you're going to offer a math course in a 

district of 200, you may have a teacher with three or 

four kids. In a large district, you may have 20 to 

25 kids in the same classroom. So to provide 

anything like the same offering, you're going to have 

to have a lot more teachers per kid. 

The formulas that are used are fairly rough 
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approximations of that need. And I'm not convinced 

that those small and sparse formulas are actually 

high enough to actually produce the same quality. 

But they are what the state has come up with. 

And in our analysis, our choice was either to 

take what the state has established as the cost 

differentials or to make up our own. And number one, 

we are not qualified to make up our own. we don't 

have the study. We don't have the capacity. We 

don't have the staff to go out and devise our own 

cost differentials. 

And so what we said was, we will look at it in 

terms of the state's definition of these things. we 

never said those differentials -- In fact, we said 

early on that we didn't necessarily endorse these 

special education weights or the bilingual weights. 

There's a lot of evidence, and the State Board, 

itself, has taken this into account that the 

bilingual weights need to be higher than they are. 

But once we were if we were in the business of 

substituting any of our own judgment, then the 

question becomes where do you stop? 

And then we get into an argument about whether 

the weights are right. And we're not here to 

discuss, in my judgment, whether the weights are 
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right but whether given what the state establishes as 

the weights, does the state then equitably distribute 

state aid to meet the needs that it has identified? 

Tell me how that small/sparse formula works? Does 

any district under 1600 just get an extra amount of 

money per ADA or does that form vary, the smaller the 

district is 

The smaller the district, the more the boost. 

And do you know where they break as far as -- what 

triggers -- what level do you trigger higher amount 

per ADA? 

It's a continual line. There aren't steps. It's 

each kid actually changes the value that the formula 

renders. You drop from 1600 to 1599, and that 

changes it. You drop one more kid and that changes 

it again. So it's a continual progression. 

And you're ~aying that in your judgment, the small 

and sparse formula is not -- does not provide enough 

aid as those districts get smaller? 

I have heard a number of superintendents talk about 

the adequacy of those figures for the small and 

sparse, and recognizing that they are coming from 

superintendents who are primarily in small and sparse 

districts, I sort of take that into account. But I 

still, from the number of conversations that I've had 
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and hearing them talk about the kinds of things that 

they have to do, I can see that it is, indeed, a 

higher cost proposition probably to a greater extent 

than the current formulas take into account. And 

there's some political considerations that go into 

that. 

Okay. Holding that opinion, Mr. Foster, how does 

that translate into your M&O expenditures per student 

unit for a small district? Does it end up -- would 

your opinion then, to be consistent, be that your 

costs per student unit are understated? 

If we had adopted that kind of posture for the study, 

we would have, in effect, been saying that. But for 

the analysis that we did, we did not adopt that 

posture. I am responding to you now with reference 

to something other than how we did the analysis. 

But if I were to look at your numbers again to pick 

out a district of 200 ADA and look at your figure for 

M&O expenditure per student unit, you would tell me 

that, in your opinion, that number, that expenditure 

is understated? Is that what you would be saying? 

No. What I'm telling you is that if there were 

proposals to increase the small/sparse factors and if 

I were asked to research that proposal in terms of 

the need for it and its impact, my sense from what I 
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already know is that I might end up recommending a 

somewhat higher increase in allotments for small and 

sparse districts, but that's just speculation at this 

point. That's just something that I would do if that 

were on my agenda. 

And if then the state -- let's say that it 

happened three years ago and the state had adopted a 

different set of numbers to make those adjustments, 

well, then that's what would appear in my analysis. 

In other words, you're asking a set of questions that 

really don't have anything to do with the analysis. 

The analysis that we did was consistent with the 

assumptions that we went in with. And to speculate 

about whether one weight might have been more or less 

and how that would have changed the analysis, misses 

the point, that we were using the state's judgment as 

to what those w~ights should be. 

And we were then saying given the state's 

judgment with respect to those weights, how does the 

state finance its system and does it fairly treat all 

kids? Does it provide equal fiscal opportunity for 

all school districts based on its own statements 

about what the weights should be? And the answer is 

clearly no. 

Well, I guess where I'm trying to get to here is that 
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it seems to me that you have presented data to the 

Court, which suggests that there are variations in~ 

expenditure per student unit and have advised the 

Court that a better system would be, if all of those 

numbers that you have produced were the same number, 

rather than having the variations and expenditures 

that we have, and you're doing that while at the same 

time saying that the basis for the production of that 

data, that I would suggest to the Court ought to be 

the same equalized number in spending per student 

unit, is based on assumptions or based upon state 

formulas with which you have serious reservations. 

And therefore, it seems to me we're suggesting 

to the Court that we equalize something but we're 

suggesting -- or you're suggesting that it be done 

based upon some data that you've produced that you 

think at its base has serious flaws in terms of the 

weighting and the formulas and some other things that 

would have to be there were we to, in fact, be able 

to create this perfect equitable system that in your 

theory would be nice to have in place? 

First of all, I didn't say there were serious flaws. 

I said that -- I felt that given what I know in 

making further investigation of these certain things, 

I might come up with a somewhat different opinion. 
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Now, that is not the same as saying that because the 

state might at some future point in time adopt a 

different set of weights that we simply cannot make 

any determination about the current system simply 

because we don't have perfect weights. 

When the Advisory Committee on accountable 

costs sat down to do their study -- official study 

conducted by the state with state money for the Board 

of Education under the direction of the Legislature 

of the State of Texas, they elected to do the same 

thing I did, to use the current in law weighting 

system because their job was not to go out and derive 

a new set of weights, but to take the weights that we 

have in law as given and see what kind of results a 

study based on that would produce. 

When Dr. Verstagen, employed as a consultant by 

the state to do an analysis of equity, which she 

apparently will testify about in this Court, she did 

the same thing. She made no assumptions about any 

changes in those ways. And anybody else asked to 

analyze the system, I believe, would do precisely the 

same thing. And the fact that at some future point 

in time we might have a different set of weights, and 

it might look more like what Craig Foster would like 

or anyone else in this courtroom, is irrelevant to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

3152 

whether we have a legitimate analysis of the data of 

the school year 1985-'86. 

I just reject any suggestion that somehow all 

of that data falls because at some future point in 

time, someone might come up with a study that showed 

that we should have a -- you know, a .2 instead of a 

.23 weight on a particular type of special ed. kid. 

Well, you would agree with me, would you not, though, 

Mr. Foster, that it is significant and it does 

represent some limitations on the analysis because of 

the fact that the underlying basis for that analysis 

is not consistent with what you in your own view 

would consider to be necessary in terms of formulas 

to actually provide quality education? 

No, that's not true. I do not agree with that. 

And why do you disagree with that? 

Well, because when you're sitting down to analyze a 

system, you take the best information that is then 

available to you. You take the assumptions -- the 

official assumptions that have been made, and you 

deal with it on that basis. 

The state makes a claim that it has legitimate 

weights in the law. The state makes a claim that it 

equalizes expenditure for public schools. When we 

look at the state's weights and we study real 
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expenditures in relationship to those weights, we 

find that the end product in terms of the cost 

allotments developed by the state fall far short of 

what's really being spent by real school districts 

being supervised by real superintendents and overseen 

by real board of trustees, that they are making 

significantly different decisions in their spending 

when they can substantially spend more money. And we 

say that is more representative of the true cost of 

education. 

And then we say with respect to that, is the 

state equitably distributing its funds? And the 

answer is clearly no. 

Well, it seems to me that if you say that there may 

be deficiencies or shortcomings in the state 

formulas, that your data neutralizes by taking those 

weights out and giving us some comparison, that if 

those weights were different, that those resulting 

comparisons that you have made would also be 

different? 

No. If at some point in the future we have a 

different set of weights that are considered more 

reliable, whether they are official state adopted 

weights or not, I would conduct analyses based on 

those weights. They simply do not exist. It is not 
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possible to make any comparison between what does 
\ 

exist and what the Agency is using and the Agency's 

consultants are using and what I'm using. Makes no 

sense whatsoever to say that because there may be 

deficiencies in those weights that the whole analysis 

falls. 

You could have -- I'm sure you could find 

somebody who would disagree with every single special 

education weight, who would disagree with the 

vocational weight and the way that it's distributed, 

who would disagree with the comp. ed. weight, the 

bilingual weight, the PDI. There are lots of folks 

that think the PDI is crazy. There are lots of folks 

that think it stands for "pay Dallas indefinitely." 

The fact is that's what we have to deal with. 

That's what Mr. Moak has to deal with when he 

brings figures into this Court from the past analysis 

that he's done. He's going to do the same thing. 

That's what he did when he did the accountable cost 

study. That's what he told his consultant, Dr. 

Verstagen, to do when she did the equity analysis. I 

don't think they're going to apologize for using 

those measures. And I'm certainly not going to. 

Well, I guess the reason that I've asked you these 

questions about variation in cost from district to 
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district based on staffing choices, campus 

configurations, amounts expended in a given year for 

maintenance of buildings, factors which aren't in 

your numbers or accounted for in your numbers, and 

I've also asked you about the weights under our state 

law, is to simply try to determine -- if you will at 

least acknowledge to the Court -- that these 

variations in costs that exist out there in the real 

world limit the ability of this Court or the 

Legislature to adopt your theoretical model and to 

cause all districts in the state to get the same. 

amount per student unit under your computer run and 

to be able to say once we've done that, that we've 

somehow created equal educational opportunity or 

equity in the broad sense. There are, in fact, 

limitations to the methodology that we're looking at 

here? 

There will --

MR. KAUFFMAN: Your Honor, excuse me. I 

object to the question. I've counted them. That's 

the sixth I think I might have missed your first 

few -- sixth time he's asked the same question. He 

misrepresented the record during the question. He 

said that Mr. Foster had agreed that the formulas 

were wrong and that would weaken his analysis. 
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That's incorrect. He's harassing the witness. He's 

being argumentative. And he's being redundant. He's 

wasting all of our time. So we object to the 

4 question. 

5 THE COURT: I overrule. 

6 BY MR. TURNER: 

7 Q. Mr. Foster, you may answer the question. 

8 A. would you repeat the question or questions one at a 

9 time? 
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I'll try to make it -- restate it in a better form. 

would you not agree that the limitations or 

that the factors that I've mentioned with you, the 

variations in campus configuration, variations in 

administrative staffing, variations in maintenance 

cost from district to district, as well as the 

factors that you've discussed regarding your opinions 

about the shortcomings, to greater or lesser degree, 

of the state formulas, that those factors, 

individually and taken as a whole, represent 

limitations on the effectiveness of analysis that you 

have presented to the Court? 

To the extent that there are limitations in those 

things, every analysis that has been done is a -

reflects those limitations. The alternative is to do 

no study at all -- no analysis at all -- and to 
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forever delay the day of reckoning when we have to 

look at those things in light of whether the state is 

providing an equal education opportunity. And if you 

ask poor districts to wait until the state has a 

perfect study, you will put off equalization forever. 

Well, the only question I asked was would you 

acknowledge that those are limitations? 

They are not limitations in the sense that they argue 

for doing the analysis any differently than what I 

10 have done it and Dr. Verstagen has done it and Mr. 

11 Moak has done it. 

12 MR. TURNER: I'll pass the witness. 

13 FURTHER RECROSS EXAMINATION 

14 BY MR. R. LUNA: 

15 Q. Mr. Foster, I want to review with you your 

16 suggestions in regard to consolidation of the taxing 

17 jurisdictions. And I've been trying to take a little 

18 informal survey of my own here of what the various 

19 witnesses have said for the Plaintiffs on the stand. 

20 As I understand it, Dr. Hooker has proposed 

21 that instead of a 1,063 independent school districts, 

22 that be changed to 20 taxing jurisdictions. You have 

23 said today that those taxing jurisdictions should be 

24 either 20 or perhaps fewer or countywide, as I 

25 recall. Would that be a correct restoration of your · -
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Those were three options that I mentioned earlier, 

yes. 

All right. And Dr. Billy Walker also talked about 

that districts ought to be consolidated or less than 

countywide or less than 2600 in ADA. On the other 

hand, we've heard Dr. Harold Hawkins of Texas A&M 

state that he does not know of any place that wants 

consolidation. I think he was speaking of school 

districts at that point in time. John Sawyer of 

North Forest, the superintendent there, said that he 

was not interested in any kind of consolidation. And 

Jerry Christian, the superintendent of Lampasas, was 

not interested in any kind of consolidation. 

It appears to an observer who is watching the 

experts and in your own superintendents, that perhaps 

these matters have never been discussed with the 

Plaintiff superintendents; is that right? 

The differences you are hearing, I think, have to do 

with the fact that there's been some discussion of 

consolidating tax basis and having school taxing 

authorities and to some people -- and on the other 

hand, the possibility of actually consolidating 

school distric~s for government's purposes. 

And the fact is that most superintendents, in 

my experience, when you say the word consolidation, 
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they don't make the distinction between tax base 

consolidation and government's consolidation even if 

you've prefaced your remarks with those qualifiers. 

All right. That's a good point. 

There are 69 Plaintiff and Plaintiff-Intervenor 

school districts. Of those 69, how many of them have 

you discussed consolidation of taxing jurisdictions? 

Three. 

And which three were those? 

Copperas Cove, San Saba and San Elizario. 

Were all three of those in favor of consolidation of 

taxing jurisdictions? 

I didn't ask them to vote on it. I simply told them 

that we were exploring these things. 

Did the superintendents of those school districts 

appear to be in favor of that? 

At least two of the three thought that if they could 

retain the local jurisdiction the local 

governments, that there might be something worth 

looking at in regard to consolidation of tax basis. 

Which two were in favor of it? 

Well, I didn't say they were in favor of it. I said 

there were two who felt it would be a good 

would be good to take a look at that as a 

possibility. 

it 
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Out of the 69 Plaintiff and Plaintiff-Intervenors, 

have any of them told you that that would be a good 

idea? 

You mean other than these three that I've told you -

I've talked about, the others? 

Well, I think you just told me not even those three 

would agree it was a good idea or a bad. They were 

just going to look at it? 

Well, that it was worth looking at. And your next 

question is what? 

Is there any of the 69 districts, including those 

three, that told you it was a good idea? 

Only Copperas Cove. But the others I haven't even 

talked to about it. So it's sort of irrelevant. 

Half of them might think it's a great idea. 

Would you agree with the statement I just gave to you 

a moment ago, Dr. Harold Hawkins, that he doesn't 

know of any place that would favor consolidation of 

school districts? 

Well, I would agree with that. I don't know -- I 

mean, there are districts around the state that 

consolidate from time to time. And there's a lot of 

discussion amongst districts as to whether they 
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should. And unless Dr. Hawkins has actually taken a 

survey to ask districts whether or not they would 

favor it, I would guess that his remark was just an 

offhand remark that means nobody has expressed to 

him, voluntary, a suggestion to that effect. 

Well, let me ask you. Are you advocating to this 

Court that districts be consolidated? 

No, I'm not advocating to this Court that districts 

be con sol ida ted. 

Do you think that's a bad idea? 

Okay. You must first specify. I answered that 

question in terms of the common conception of 

consolidation. 

I'm talking about school districts? 

MR. GRAY: For government's purposes, not 

our taxing concept. 

MR. R. LUNA: Yes, sir. 

For government's purposes? 

Yes, sir. 

Do I know what? 

Do you consider it a good idea educationally to 

consolidate two-thirds of the small school districts 

in the State of Texas with an ADA of under 1,000? 

No, I do not. 

All right. Why? 
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Because I think that there are some of those school 

districts which -- in which consolidation is 

impractical because of the geographic circumstances 

and so forth. Sparsity, you would end up busing kids 

further than it is appropriate to bus kids. It's 

better to have them in smaller schools than to bus 

them hours and hours a day. 

Do you agree that any portion of the two-thirds of 

those districts ought to be consolidated for 

government's purposes? 

No, I do not specifically believe that there are any 

of those that ought to be consolidated for 

government's purposes. 

So then you agree with the superintendents from those 

districts who say they are opposed to consolidation 

of school districts for government's purposes? 

There have ?een, in the last four years, my 

discussions with superintendents, I think not more 

than two that have actively recommended and been 

specific about what they meant with respect to the 

consolidation of school districts for government's 

purposes. 

You didn't say whether you agreed or disagreed? 

Well, whether I agree or disagree, the question of 

consolidation for government's purposes is not 
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something which is an active part of the role I play. 

It is something that I hear about because I deal with 

superintendents and because I deal with 

representatives of school associations -- education 

associations. It is something that gets discussed. 

It gets discussed in the Legislature from time to 

time. 

And -- but my job has never been to study 

consolidation for government's purposes in terms of 

its desireability or its impact. You are asking me 

questions, the only answers I can give you are 

anecdotal because it is not part of my research 

agenda. 

All right. But a part of your research agenda is, of 

course, to recommend consolidation for taxing 

purposes? 

I have not recommended consolidation for taxing 

purposes. I have said repeatedly that that is one 

option that is available to the Legislature. 

One option that you would recommend? 

I said it was one option that was available to the 

Legislature. 

Well, then can I read between the line in saying that 

it's one option available to the Legislature, but 

it's not one that you would recommend to the Court? 
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You have been here, and you've talked about 20 or 

fewer districts in countywide. I'm simply asking 

you, do you recommend that to the Court? 

I do not recommend it or not recommend it. It is not 

something that I either recommend or recommend 

against. I am saying that it is an option that's 

available to the Legislature. 

So if the Court perhaps had a mistaken impression 

that you were advocating the consolidation of taxing 

jurisdictions into 20 or fewer or countywide, you 

would wish to retract any such impression that you 

might have made at this time, is that right? 

I think I've made it perfectly clear in my testimony 

that we were dealing with options that were available 

to the Legislature. 

In exploring that one possible option, I've taken a 

look at Region 13, which is the region we're in now. 

That is correct. 

And if we were to attempt to consider the 

consolidation of the tax basis, we would consolidate 

the following districts in this immediate area: Lago 

Vista, Austin, Pflugerville, Manor, Eanes, Del Valle, 
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Lake Travis -- and these are all school districts, of 

course -- McDade, Bastrop, Elgin, Smithville, Johnson! 

City, Blanco, Burnet, Marble Falls, Lockhart, Luling, 

Prairie Lea, New Braunfels, Comal, Fayetteville, 

Flatonia, La Grange, Schulenburg, Round Top-Carmine, 

Doss, Fredericksburg, Harper, Gonzales, Nixon-Smiley, 

Seguin, Navarro, Marion, San Marcos, Dripping 

Springs, Hays, Boerne, Comfort, Giddings, Lexington, 

Dime Box, Llano, Coupland, Florence, Georgetown, 

Granger, Hutto, Jarrell, Liberty Hill, Round Rock, 

Taylor, Thrall and Leander. 

That's a total of 55 school districts. Each of 

whom have an individually elected school board. 

You missed one. wood Creek. 

What county is wood Creek in? 

Hays. 

Well, it's not listed. 

It's new. 

Then make it 56 districts. And out of 56 districts 

of local school boards, the question then becomes who 

is it that's going to set the tax rate? 

Well, as in any other countywide or multicounty or 

regional authority, if the Legislature were to 

provide that the tax rate was to be set by the 

electorate, why then it is the people that are among 
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the electorate in those various counties that would 

participate. 

.The Legislature might choose some other method 

of setting or limiting the tax rate. I do not have a 

draft of proposed legislation that would do this. It 

is a complex sort of thing that would involve a great 

deal of thinking and discussion on the part of public 

policy analysts. And as far as I know, that has not 

been done. And I cannot respond to you with respect 

to what precisely that might look like. 

Johnson City, in our '85 tax rates, had a true tax 

rate of 30 cents and Hutto had a $1.31. Somehow 

those kind of differences, even within a region, have 

got to be reconciled, don't they? 

Well, you could have, as is now the cases as I 

understand it with the county unit system, both a 

district tax authority, you know, the existing 

district tax authority with a supplemental tax 

authority that was regionwide or countywide which 

would be used for equalization purposes, the 

regionwide tax. So you could conceivably have a 

combination. 

You're covering 15 counties there and 56 school 

districts. What you're really telling the Court is 

you don't have any idea how you would make it work, 
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do you? 

What I have said before and will say again is that if 

the Legislature wanted to make that kind of a system 

work, they could do it. They have made work things 

that are at least as complicated as that and that 

prognosticators at one point in time indicated were 

totally irrational and impossible and ridiculous. 

The Legislature feels that that is a viable 

option. And if they want to undertake that option, 

they will through the deliverative process find a way 

over time of making it work. 

And if the Legislature says as your superintendents 

have said, we don't want to do that, and they decide 

not to do it, then you don't have any recommendation 

for this Court, do you? 

MR. KAUFFMAN: Excuse me, Your Honor. We 

do object to that question. The superintendents did 

not say they disagree with the regional taxing 

authority concept. They -- if anything -- and I'm 

not even sure I agree with this -- but they came 

closer to saying they disagree with consolidation for 

governor's purposes, but not for the taxing concept. 

MR. R. LUNA: Let me rephrase -- I'm happy 

to make that a hypothetical. 

Let's assume for the moment that your own 



1 

2 

3 

4 

5 

6_ 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

3168 

superintendents are not willing to buy the theory you 

just espoused, neither is the Legislature. So far 

you haven't advanced any theory to the Court that the 

Court could use to make this so-called plan of yours 

work, have you? 

Well, having a consolidation of taxing authority is 

not essential to making my plan work. 

All right. 

It is simply one option that the Legislature might 

consider in deciding how it is that they would go 

about dealing with the circumstances that would arise 

in response to a true equalization plan, which is -

that is what I have shown. I have demonstrated, I 

think -- I hope clearly -- that there is a way of 

redistributing state funds that will maximize the 

equalization of fiscal opportunity for all school 

districts in the state. And that is -- and we went 

through that process before we got into the various 

options that involved tax base consolidation. 

Well pardon me if I'm a little confused. You keep 

discussing the fact that these are matters before the 

Legislature. ·And yet earlier you said you never 

mentioned these to the Legislature. I think that was 

an objection from the Attorney General's office that 

you never once mentioned that to the Legislature. 
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And you're now appearing not before the Legislature, 

but before this Court, and you simply have no 

suggestions for the Court. You're saying that's for 

the Legislature. 

I'm wondering why it is you brought it up if 

it's not something to be considered here and you have 

no solution? 

Well, it's my understanding that if the Court finds 

that certain options are available to the 

Legislature, that the Court has the authority to use 

that fact that there is an option in its decision. 

If that's not true, I'm improperly advised. But 

that's my understanding, that the Court can consider 

the various options that are available and that they 

may or may not form part of whatever it is that the 

Court finally does. 

The statewide average on wealth per ADA is 251,000 

for 1985, is that right? 

246, yes. That's close enough. 

And in Region 13, the average is 319,000. If we turn 

to San Antonio, which is in Region 20, it includes a 

lot of the Plaintiff school districts here, including 

Eagle Pass, Stockdale, Crystal City and others. 

Their average is only 165,000. 

That's a pretty big difference in wealth per 
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ADA, isn't it? 

But it is not an insurmountable difference in terms 

of the state's ability to equalize. 

And one way to equalize that, if we've gone to 20 

taxing jurisdictions in order to sort of equalize the 

wealth, the only way to equalize 319,000 per student 

and 165_,000 is probably to consolidate Region 13 and 

Region 20? 

That's not true. 

But that's one way of doing it, isn't it, under your 

theory of trying to equalize --

If you combined regions -- combined the 20 regions so 

as to maximize the extent to which the combinations 

had precisely the same value I mean, that's an 

exercise you could go through. And that would 

certainly be one of the options. 

Really sort of comes down to the only way you can 

equalize those is almost do it on a statewide ·basis, 

isn't that true? 

No, it's not true. The problems associated with 

equalizing among districts that range in value from 

millions of dollars per kid down to $20,000.00 per 

kid, are a lot different from the problems that arise 

when you're equalizing between regions that vary by 

as much as, you know, from 160, some to 300, or even 
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four or $500,000.00. 

Because if you -- if you had, for example, a 

regional tax consolidation based on the existing 

service center regions, you would effectively -- you 

would not have any -- let me put it this way -- you 

would not have any budget balanced regions. Every 

bit of the state local property value would be 

captured in the public education system. There would 

be no loss to budget balance, if you will. 

And if one of the other experts in this case 

presented by the Plaintiffs, Dr. Billy Walker, stated 

for the Court that probably we're never going to 

achieve equity or perfect system in this state and 

also states -- in his book states that the potential 

for a development of an equitable system of school 

finance in Texas is hampered by inadequate school 

district organization, you would totally disagree 

with his opinion, wouldn't you? 

I'm not sure precisely what he's talking about in 

terms of organization. 

He's talking about consolidation for organizational 

purposes. 

And as far as I know, that's not what we're talking 

about. I'm talking about consolidation of tax basis. 

And I'm not sure whether you're trying to get me back 
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Yes, sir, that's exactly what I'm trying to do. For 

government's purposes, you totally disagree with the 

other expert? 

I simply do not have a position or recommendation 

that says the state ought to consolidate any 

particular set of districts. I do not -- I have not 

studied that. I don't know what the consequences of 

that would be. And I have tried to stick basically 

with the concept of consolidation of tax basis and 

express that as an option that's available to the 

state. And to me, that has -- it has nothing to do 

with my position with regard to consolidation for 

government's purposes. 

All right. Thank you. As you know, Mr. Foster, I'm 

not trying to trick you. I'm simply trying to figure 

out what position your side is taking. They seem to 

be taking all positions. That's all the questions I 

have. Thank you. 

THE COURT: Let's stop for break then. 

We'll start again at five till. 

CAf ternoon recess} 

THE COURT: All right, sir. 

MR. O'HANLON: Your Honor, at this time for 
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the record, we would offer Defendants' Exhibit No. 26 

as an official document under seal. 

MR. KAUFFMAN: Your Honor, we object. 

It's, of course, not under the seal of the State of 

Texas. I guess there's a TEA seal later on. 

MR. O'HANLON: Actually it is. 

MR. KAUFFMAN: But it is, Of course, 

written by the Defendants. It has all sorts of 

descriptive language in it. And I haven't had a 

chance to read it. I did get it today, and I'll look 

over it. But I do object to its entry. 

I also -- apparently this witness is going to 

be questioned about it, and I don't see the relevance 

of that anyway. But I still object to the entry of 

the exhibit. 

MR. GRAY: Your Honor, I don't even know 

what it is. Not only have I not seen it, I don't 

even have a copy. 

MR. KAUFFMAN: 

MR. O'HANLON: 

MR. KAUFFMAN: 

He did give it to me --

First thing this morning. 

Well --

THE COURT: Well, you need it to cross 

examine this witness, you say? 

MR. O'HANLON: Yes, Your Honor. 

THE COURT: Maybe I ought to let them have 
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a little time. I think I've let the other side have 

a little time in that regard, so 

MR. GRAY: Your Honor, I don't have a 

problem if he wants to phrase questions in a 

hypothetical like they made me do for that other 

report that I got in. But I'm not aware that there 

is any procedure where you can offer an exhibit in 

someone elses' case in chief through a witness who 

had nothing to do with the preparation of this 

report, which is clear on its face that is true. 

MR. O'HANLON: Actually, Your Honor, there 

is a self-authentication of official as prescribed 

by the Texas Rules of Evidence for a public document 

under seal, and this document meets that description, 

and therefore, is self authenticating. 

The reason I offer it at this time is I intend 

to ask the witness some questions based on the 

information contained therein, and I want to ask him 

questions based on something that's in the record. 

MR. KAUFFMAN: Well, Your Honor, of course, 

it has it does have a seal on it. It has the 

letter of course, the seal is by the Defendant in 

this case, which, I guess, is understandable. But we 

are not questioning that this is a formal state 

document. I do not question that. I don't question 
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the numbers as far as whether they have accurately 

reported the number of students tested or the average 

of those students. But interspersed throughout this 

is all sorts of pages of interpretation, and it was 

written by the Defendants in this case. And I do not 

agree to its entry. 

MR. O'HANLON: Well, it's about the numbers 

that I intend to question this witness. 

THE COURT: Well, you've got two choices. 

You can go the hypothetical route, I suppose, or you 

can let them have the evening to look at it and then 

offer it and see what objection they'll do. 

MR. O'HANLON: All right. I'll just as 

soon wait, so we don't have to do that. I might 

point out that with respect to Mr. Foster, we were 

placed in the position of starting to look at 

documents that were handed to us and his review for 

the first time at the time of his direct examination. 

THE COURT: Okay. I understand. 

MR. O'HANLON: And this document was just 

published. And it's not that we've been sitting on 

it, it was just released this weekend. 

THE COURT: Okay. 

MR. GRAY: Do you have a copy for me? 

Thank you. 
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THE COURT: Let's give them at least an 

evening to look at this. 

MR. GRAY: You're marking this as what 

exhibit? 

MR. O'HANLON: 26 -- Defendants' 26. 

THE COURT: If you can't cross examine the 

witness, I can. So unless you have something else -

MR. O'HANLON: Pardon me, sir? 

THE COURT: Do you have anything else of 

this witness? 

MR. O'HANLON: No, Your Honor. I was going 

to confine it to some of the data that's contained in 

here. 

THE COURT: Okay. Anything else of this 

15 witness? 

16 MR. KAUFFMAN: No, Your Honor. 

17 MR. GRAY: No, sir. 

18 THE COURT: I have some questions. 

19 EXAMINATION 

20 BY THE COURT: 

21 Q. Let's go back to your suggestion that if the state 

22 were to put more money into the Foundation School 

23 Program, that this would be a way of moving towards 

24 equity. Did I state that generally right? 

25 A. Well, actually the plan I talked about earlier would 
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If the state also put additional funds into the 

Foundation School Program, that would even further 

the cause. Well, it would make equalization less 

difficult for the wealthy school districts who would 

be losing money. Some of the new money would go into 

all of the districts. 

Okay. State that scheme again one more time. 

Okay. Step No. 1 would be for the state to declare a 

level of costs. And in this case, what we used is 

the level of costs for a quality education, 

determined by that Advisory Committee, to establish 

that as the cost of providing a quality basic 

education in the State of Texas. 

And your suggestion is that it would be higher than 

what it is now, right? 

That quality level is substantially above what the 

current level is. 

Okay. And then --

And then Step No. 2. Given that under the assumption 

that we hold state aid -- total state aid, Step 2 is 

to ascertain what local fund assignment rate would 

cause -- well, what local fund assignment rate would 
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cause an equalized distribution of that state aid. 

The way that's determined is to -- is to 

increase the local fund assignment progressively 

until one reaches the point wherefore the bulk of the 

districts in the state, that rate, when applied to 

the district's value, gives you an index of how much 

state aid is needed by that district to equalize its 

opportunity to spend at the prescribed level. 

Okay. 

And what 

Go ahead. I'm sorry. 

The local fund assignment rate is simply a mechanism 

which has the effect of distributing state aid. And 

you manipulate or increase that mechanism to a point 

where the combination of the state aid that it 

indicates. And that rate, the combination of those 

two things, represent an equal opportunity for all 

districts. 

In other words, at $1.04, which is what the 

rate turned out to be in this, that means that if the 

rate were set at that amount, that amount would be 

multiplied by each district's property value. And 

the result of that would be deducted from the cost of 

a quality program in that district. And then the 

district would receive the remainder as state aid. 
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So you start with the total cost for a 

district. You deduct the amount that results from 

multiplying the local fund assignment rate by that 

district's value. And then the balance is what the 

5 .district gets from the state. 

6 Q. Okay. 

7 A. And when it's at the $1.04, that every district, 

8 other than budget balanced districts, can actually 

9 put on -- could -- if they took advantage of that 
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Q. 

opportunity, put on a quality education program. In 

other words, they could spend at the level defined by 

the Advisory Committee as representing that quality 

level. 

Now the exception of that is the budget 

balanced districts. And the budget balanced 

districts can actually provide the same level of 

expenditure with a lower rate than that -- what we 

call the equalized local fund assignment rate. And 

that is because their wealth is still high enough 

that with -- that a rate less than $1.04, they can, 

if they want to take advantage of this opportunity, 

raise enough money to fund at that quality level. 

Okay. But in that system, it's still up to the 

Legislature to decide what -- how much money it does 

take to get a quality education? 
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That is true. 

And it's still up to the Legislature to set a local 

fund assessment rate? 

Okay. But the rate -- the rate follows the setting 

of the -- in other words, it keys off the setting of 

the amount. Once the amount is set, then the local 

fund assignment rate is a function of that level. 

Okay. All right. Let me step back a little bit. 

Suppose we switched to your system and instead 

of $1350.00, the Legislature says it's $1360.00. I 

mean, you haven't accomplished anything. 

Nothing significant, no. 

Uh-huh. 

Now, the Legislature has to deal with the real world 

costs of providing quality education. There has to 

be an adoption. The very first step in the whole 

process is to adopt a level that reflects --

Let me put it another way. 

Okay. 

Let me put it another way. It seems like you could 

devise a system that requires a renewed commitment 

every two years on the part of the Legislature to 

keep things equal. 

Yes. 

Uh-huh. 
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That's correct. 

That's the system you're talking about. Tbat 

required a commitment every two years in the 

Legislature to keep things equal? 

That is correct. 
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Because they have to make decisions about how much 

they're going to declare the cost for a quality 

higher education 

That is correct. 

-- in every two years? 

And that will change from time to time. So it has to 

be done every two years. 

That's right. And so that's. one way to go at it. 

Another way to go at it would be to simply set up, 

either through consolidating school districts or by 

putting them in taxing areas that have substantially 

equal wealth, and then step back from that and let 

them pretty much do what they want to do. Maybe the 

state having some guidelines about numbers of 

students in classrooms and the teacher's wages and 

have some guidelines on that. That way it's not -

it is not up to necessarily -- or in the same way up 

to the Legislature every two years to face the equity 

problem? 

That is correct. 
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It sort of solves it once, and it takes care of 

itself for a while, you know, until the economics of 

the siate change again and you've got it out of 

kilter again. 

So it seems to me like that there are basically 

two ways to go at it; that is, to require the 

Legislature every two years -- I mean, you've got to 

have an equity fight every two years with your system 

versus a more permanent system to create a situation 

where there is equity at the tax base? 

That is correct. In my opinion, that would have the 

long-term effect of resulting in substantially the 

same level of equalization as my scheme because the 

the districts would have the resources. 

Uh-huh. 

And given the resources, the desires of the district 

to provide quality education would tend to equalize 

expenditures across the state. 

That's right. But under your system, you would have 

the equity fight every two years? 

That is correct, because setting that cost is the 

beginning of that equity fight. And it happens every 

two years, that's correct. 

Okay. Do you know of any states or has there been 

anything written about or have you or anybody else 
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you know of talked about where the state would 

provide a guaranteed tax base, oh, let's just say 

what is the average $256,000.00? 

Yes, something in that order, yes. 

Where the state would guarantee a tax base. And I 

don't know, I haven't thought about this a lot. But 

school districts could tax up to a certain amount and 

then, in-essence, what it would be, they would be 

taxing the state. If they wanted to -- if they 

wanted to go above a certain level of, say, their own 

taxation and tax themselves, then they could get into 

-- they could use a guaranteed tax base, say, up to 

the average or maybe even higher than the average. 

I don't know how you arrive at a certain 

figure, but has there been any thought to that? I 

don't know that that's a lot different from what 

you're trying to do. 

It really isn't. 

But it --

Because it does require the Legislature to make a 

determination as to how much it will put into the 

system on a biennial basis. 

Well, you just have -- what's it called, the State 

Property Board? Is that what it's called? 

State Property Tax Board. 
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Well, they have an idea of what the total wealth of 

the state is. I think you've all been talking about 

$700 billion? 

That is correct. 

Worth of taxable property? 

That is correct. 

So every couple of years they make a determination of 

what the taxable wealth is? 

On an annual basis actually, yes. 

And somehow or other an average could be worked out. 

And then tpe state simply would guarantee every 

school district with that average tax base. And it 

would be for the next couple of years, then the 

school districts could tax against that or draw on 

that. And then there might have to be some 

adjustments into the Foundation School Program. I 

don't know. 

It's my understanding that that would -- that that 

would involve the same biennial fight over the level 

at which the state would participate in that because 

when you're given a guaranteed tax base, what it says 

basically is the state will make up for the 

deficiencies in your tax base to the level of the 

guaranteed base. So the state has to put in some 

money. And the amount of money that the state is 
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going to put in is going to be affected by a some 

sort of decision on the part of the state as to what 

the cost should be. 

No. In the statute you would set out that everybody 

is guaranteed, say, the average tax wealth. That's 

not discretionary with anybody unless the 

determination, say, is made by 

Right. 

-- the Texas State Property Tax Board. And so that's 

not -- that's not left up to anybody's discretion. 

Uh-huh. 

And the school districts can tax against that. The. 

part that they tax against the state, of course, is 

they would have to pay. And that brings -- that 

system would mean that not all school districts would 

have the same tax base, but all school districts 

would have at least the average tax base. 

I don't know. That might be just about as 

complicated as your first suggestion here about 

declaring the level of costs of an adequate higher 

education and so on and have everything follow after 

that. 

The problem with the guaranteed tax base yield 

concept comes in when a district decides to tax at a 

very high level. And the part of the -- part of the 
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tax levy that doesn't come from its real tax base 

comes from the state based on the guaranteed amount. 

In other words, in a guaranteed tax base 

system, you don't actually give a district a tax 

base. You just make up the difference between what 

the district can raise on its own actual tax base and 

what it would raise with the same tax rate if it had. 

Uh-huh. 

So you've got that if in there. So the state has to 

pay for the if. 

Uh-huh. 

And it gets to be a question of how much state money 

is available. And who's -- and who's getting it. So 

to some extent, it poses the same problem with 

respect to the magnitude of the state appropriation 

biennial basis. 

What's happened in the application of the three 

or four plans that are essentially state equalized is 

that -- well, in one system, the power equalization 

system, the state has to put caps on that because the 

districts that are willing to tax very aggressively 

can break the state because they get, for every penny 

they agree to levy, they get a certain -- a part from 

the state. 

And there's a fourth system that has the same 
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kind of effect, where it always comes down to how 

does the state distribute its funds and it is 

still ·requires this -- in Texas it would require this 

biennial decision where the state would, to some 

extent, have invested interest in maintaining the 

lowest possible number in terms of the state aid. It 

would be different, but you would still have some of 

the same problems. 

Well --

Dr. Walker 

It would have some problems. But an advantage to it 

would be that as the state evaluation -- that 

everybody in poor districts -- in poor districts, 

they get the advantage of the wealth from someplace 

else because that's averaged -- that would go in to 

help determine what the average wealth is. 

Uh-huh. 

And as the state's economic fortunes wax and way, 

everybody would be treated the same. You know, as 

if oil comes back as a desirable product of high 

prices and values go up, then everybody -- everybody 

benefits from that. 

Uh-huh. 

Not just a few. There would be some problem in some 

areas of discretion that the Legislature would have 
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that they could begin to cut that back. I suppose 

they could say instead of the average wealth, it 

would be the average minus something or other? 

Uh-huh. 

I guess they could play with that. Another problem 

would be -- so there would be some area there where 

the Legislature couldn't change that around to where 

you -- where there might be greater disparity -- they 

might set such a system in motion and in, say, four 

years change their mind and create disparities larger 

than any disparities that were, say, existing in that 

four-year period. I suppose that's possible under 

such a system. That's certainly true of yours? 

There is no doubt that with an equalized system based 

on cost, there is a biennial fight over how much it 

costs because it's in the interest of wealthy 

districts to understate the cost. It's in the 

interest of poor districts to state the cost as high 

as possible because it has directly to do with how 

the state funds will flow. 

I would envision in connection with that some, 

more or less, automatic way of ascertaining what the 

cost level would be so that it wouldn't be just an 

open battle. 

I don't know. In my suggestion -- it's not even my 
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suggestion, it's just my thought -- I don't know that 

you worry about the cost of an education. 

Well, in the suggestion or the -- what you offered 

first, and that is creating regions of more or less 

equal value, then the state wouldn't have -- no 

particular need to deal with the cost as I see it. 

It would -- it would tend to take care -- the 

equalization would tend to take care of itself 

because you would have equal resources. And if you 

had equal local resources, whatever state resources 

were available would logically flow on an equal per 

student unit, that sort of basis. It would be sort 

of a self-equalizing and self-maintaining scheme. 

Well, it seems like as long as you keep the districts 

like they are and you're not going to have caps on 

the wealthy districts, you're always going to have 

disparity, always. 

Right. Under the plan that I'm talking about, you're 

correct, there will always be some districts who have 

the capacity, and if they have the inclination, will 

be spending substantially higher. 

Uh-huh. 

What it does is just reduce the tendency for that to 

happen. And it makes sure that that doesn't happen 

in a wealthy district with the assistance of state 
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aid. If it's going to happen, it will be a local 

a local choice and local taxpayers carrying the 

burden totally without the unnecessary introduction 

of state funds. 

Well suppose in the current legislative session they 

.come up with a high level of costs for a quality 

education, but two years from now they come back with 

a rather low one, so you're going to try this lawsuit 

again. Seems like you could try it every two years 

to me. 

MR. O'HANLON: That's right. 

The only thing that would save us from that would be 

some sort of automatic provision that would set the 

cost rather than having it open for debate on an 

annual basis. And even so, it would be a statutory 

provision. And those that didn't like it would very 

well challenge it. 

To some extent, in current law, the price 

differential index is the intent was to get it 

set, more or less automatically, so that the 

Legislature wouldn't feel that it was something to be 

played with every two years. 

So it's based on a system where the State Board 

of Education actually adopts it based on the POI 

Advisory Committee work. And it's just -- it's 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3191 

adopted. And the Legislature has no option with 

respect to accepting it unless they want to remove 

the provision from law that establishes the automati~ 

procedure. And, of course, the Legislature, having 

created that procedure, can dismantle at any time. 

So there's no such thing, as I understand, that as an 

automatic in statutory law. 

Honor. 

Thank you. 

THE COURT: Anything else over here? 

MR. KAUFFMAN: No further questions, Your 

MR. GRAY: No, Your Honor. 

THE COURT: Over here? 

MR. O'HANLON: No, sir. 

THE COURT: Okay, sir. You may step down. 

THE WITNESS: Thank you. 

(Witness excused.) 
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MR. GRAY: Yotir Honor, at this time 

we're going to call Mr. Alan Pogue. I believe if 

that's --

MR. RICHARDS: Is that all right? Have we 

got enough time for that? 

THE COURT: Yes. 

MR. RICHARDS: Your Honor, this may shorten 

things if I just simply identify -- we've already 

marked the photographs and if I just read in the 

numbers now just so we'll keep them in one spot in 

the record before they're actually offered. Is that 

all right just to keep track of them? 

THE COURT: Do you know if there are going 

to be objections? 

MR. R. LUNA: Oh, there's going to be a lot 

of objections. 

MR. RICHARDS: Well, whether there are 

objections or not, I'm just trying to get them 

identified in the record at one point. Do you have 

any objection to that procedure? 

MR. R. LUNA: No. 

MR. RICHARDS: Then the exhibits that we 

have marked are as follows: For south -- these are 

photographs from South San Antonio's districts -

south San Antonio Junior High, 304A through 304F; 
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Dwight Middle School, 303A through 303C; Athens 

Elementary, 303D through 303G. 
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In the Southside district, Southside Junior 

High, 305A through 305U; Pearce Elementary -- and 

that's P-e-a-r-c-e, I believe -- 305V, as in victory, 

through 305X. From Edgewood ISD, Edgewood High 

School, 308A through 308Z; Gardendale Elementary, 

309A through 309M. 

From the Grand Prairie district, South Grand 

Prairie High School, 314A through 314Q. From Plano -

these are from Plano Senior High, and I think there's 

some from the administration building maybe in that, 

too, but anyways -- 316A through 316GG. 

From the Eanes District, from west Lake High, 

315A through 315PP; and from Eanes Elementary, which 

is K through two, I believe, 300A through 300EE. 

From Highland Park, the Highland Park High 

School, 313A through 313JJ. From Carrollton-Farmers 

Branch -- these, I believe, were all Turner High 

School, 301A through 301T. From Irving School 

District, Nimitz High School, 310A through 310Q. 

From the Brownsville Independent School 

District, 311A through 311J -- excuse me. I'm sorry. 

From the Brownsville Independent School District, 

from -- I misstated that. From the Annie --
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MS. CANTU: Annie S. Putegnat. 

MR. RICHARDS: Putegnat Elementary, 

P-u-t~e-g-n-a-t, 311A through 311J; Clearwater 

Elementary, 307A through 307G; Central Intermediate, 

.312A through 312J. And from El Jardin, 306A through 

306I. 

THE COURT: Okay. 

MR. ALAN POGUE I 

9 was called as a witness, and after having been first duly 

10 sworn, testified as follows, to-wit: 

11 DIRECT EXAMINATION 

12 

13 

14 

15 

16 

17 
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BY MR. RICHARDS: 

Q. Could you give us your full name, please, sir? 

A. Alan Pogue. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Where do you live, Mr. Pogue? 

Austin, Texas. 

And what is your profession? 

I'm a photographer. 

And for how long have you been so engaged? 

17 years. 

Have you, during that tiroe, ever done photographs for -

as exhibits for other litigation? 

Yes. I did all of the photographs for the Ruiz 

versus Estelle trial. 

That is in the most recent litigation? 
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The most recent. Yes, I've done others. In '75, I 

did photographs for a trial concerning prisons also. 

Okay. And have you received any awards in connection 

with or recognition in connection with your 

photograph work? 

Yes. I received the Dobie-Paisano award from the 

Texas Institute of Letters in 1983. And the 

University of Texas, Mexican-American Studies 

Department has sponsored by portfolio, which is being 

sold to 35 institutions. 

All right, sir. Were you requested by the Plaintiff 

and Plaintiff-Intervenors in this case to visit 

certain school districts and to take photographs? 
/ 

Yes. 

All right. And did you do so? 

Yes, I did. 

Can you tell us -- if you just run through the dates 

when you went to the school districts that are here, 

could you tell us that from your notes? 

Yes. I went to South San Antonio in November 6th of 

'86. 

Okay. 

And went to three schools. 

Those schools were what now? 

South San Antonio Junior High, Dwight Middle School 
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And then I went to the Southside School District in 

San Antonio -- well, you know the area. 

Uh-huh. 

November the 6th, also, 1986. 

And what schools did you --

Southside Junior High. And then next to it was 

Pearce, also in the Southside District. 

All right. And then where next did you go? 

Oh, I went to the Edgewood Independent School 

District on November the 7th. And I went to -

That's '86? 

Of I 86. 

Yeah. 

And also on November the 7th, I went to Gardendale 

Elementary._ 

Okay. 

And, I guess, at this time shall I mention I went 

back to Edgewood? 

Okay. Did you later go back to Edgewood? 

I went back to Edgewood on January the 22nd of 1987. 

All right. Did you take photographs on both of those 

visits? 

Yes, I did. 
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All right. Then where did you go after that? 

I went to Brownsville -- to Brownsville Independent 

School District November the 11th of 1986. 

All right. 

And I went first to Annie Putegnat Elementary. And 

then I went to Clearwater Elementary, and then to 

Central Intermediate, and then to El Jardin 

Elementary School 

All right, sir. 

-- on that day. And yes, that's all the schools I 

went to in Brownsville Independent School District. 

And then on January the 6th, 1987, I went to 

Highland Park High School in Highland Park 

Independent School District. 

In Dallas? 

In Dallas. 

Okay. 

And then on January the 7th of 1987, I went to 

Carrollton-Farmers Branch, Turner High School. And 

then also on January the 7th, I went to Irving 

Independent School District, Nimitz High School. 

And on January 8th of 1987, I went to Grand 

Prairie, Grand Prairie Independent School District. 

I went to South Grand Prairie High School. And also 

on January 8th of 1987, I went to Plano. And I went 
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to the Plano Senior High School. 

And then on January the 16th of 1987, I went to 

the Eanes School District. First to West Lake High 

School and then to Eanes Elementary, which is 

kindergarten through second grade. And that's it. 

Did you at each of those locations take photographs? 

Yes, I did. 

All right. And did you then thereafter make prints 

of at least some of those? 

Yes, I made a selection of prints. 

All right. Did you, yourself, determine which of the 

photographs to print? 

Yes, I made all of the selections myself. 

All right. And they are here. We've identified them 

in the record, is that correct? 

Yes, that's true. 

All right. And how did you select what to print? 

Well, I wanted first to photograph what was typical -

what was typical in each school. And then whatever 

was of interest to me, also, whatever was outstanding 

one way or another. It sort of evolved as I went 

along. You know, what programs, your basic 

classroom, your cafeteria, the library or not 

there's one school that didn't have a cafeteria, a 

gym or whatever. So I went -- I sort of made a 
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little list of categories, and I tried to cover all 

of those things. 

All right. Now out of these photographs, which we've 

marked here, accurately portray the scene as it 

.appeared at the school at the time you took the 

photographs? 

Yes, they do. 

All right. Well, let's just try to start through 

them then. 

Again, in Brownsville, El Jardin Elementary, 

I'm going to hand you each, and you can reference 

them, if you would, by our exhibit number and just 

tell us what the photograph, to the extent necessary, 

what it reflects in terms of what you were 

photographing. This will be Exhibits 306A through 

306 --

MR. R. LUNA: Your Honor, at this time we 

might begin with some of our objections to the 

photographs. 

MR. RICHARDS: I --

MR. R. LUNA: I think the witness has 

identified them. Counsel has identified them very 

briefly. 

Number one, I think the witness has just 

identified these photographs as being taken as 
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recently as January 16 of 1987 and November of 1986. 

We've heard no correlation about how those 

photographs relate to the statistics that we've been 

using for the year 1985. 

It would appear that the only thing that's 

relevant before this Court are pictures of the 

situations that would be depicted of the statistics 

that they have presented for the particular year in 

question. Numbers that we've all been using. If we 

are shifting to data for the '86-'87 school year, 

then we should have had a whole different set of 

numbers for the Court to consider. So, number one, 

it's not relevant. 

Number two, assuming for a moment even if it 

were relevant, many of the pictures have notations 

and editorial comment on the reverse side of the 

photographs. All of those would be prejudicial. We 

would object to them for that reason. 

Thirdly, even assuming that they're both 

relevatit and had no editorial comment on it, unless 

the witness can show -- because here we're talking 

about, I think, school districts that he has tried to 

accurately portray and give a fair picture to the 

Court of the entire district. For example, I think, 

in Brownsville, he's getting ready to show some 
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isolated pictures of what I would think is some of 

the worst situations he could find. I saw no 

pictures of the brand new special education building~ 

Unless he intends to show a true and accurate 

portrayal of the entire school district he's about to 

discuss, we say that in any event that they're 

prejudicial, and in that regard unfair in violation 

of Rule 403, which says that even though photographs 

may be relevant, that if they are unfairly 

prejudicial, then even though they're relevant, then 

in that event they would not be admissible. 

So on all those grounds we object to each of 

the various photographs for the reasons that we've 

just set out. 

And if necessary, of course, we would take the 

witness on voir dire to ask him whether or not he 

took -- whether or not his pictures are an accurate 

sampling of the entire district. 

THE COURT: would you like to do that? 

MR. R. LUNA: Yes, sir, I would. 

MR. RICHARDS: Well, excuse me. The 

photographs have not even been offered yet. I think 

voir dire is inappropriate at least until they're 

offered but I 

THE COURT: Are you going to offer them? 
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MR. RICHARDS: Well, I'm going to offer 

them after he testifies what they are. I mean, so he 

at least identifies them. They're not any more 

identified -- but if you want -- doesn't matter to 

me. They're admissible -- they're authenticated 

because they do accurately reflect or portray what 

the conditions were at that point on that day, and 

they obviously are relevant to the issues in this 

cause. 

THE COURT: Okay. You're offering them? 

MR. RICHARDS: We'll offer them. 

THE COURT: Okay. Do you want the witness 

on voir dire? 

MR. R. LUNA: Yes. Very briefly. 

VOIR DIRE EXAMINATION 

16 BY MR. R. LUNA: 

17 

18 

19 
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24 

25 

Q. 

A. 

Q. 

A. 

Q. 

First of all, you told the Court that you tried to 

take some situations which were typical of the school 

district, is that right? 

Yes, that's true. 

Who told you what was typical? 

Well, in each different case, it was different. 

When --

Well, in Brownsville, for example --

MR. RICHARDS: Excuse me. Let him finish 
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his answer, Counsel. 

Yes. In Brownsville, I went to the Independent 

School District. And the person that I talked to 

gave me a list of three schools. And then I picked 

one at random. 

Are you through? 

Yes. Well, with Brownsville, that's what happened in 

that case. It was different in each case. 

Who did you meet with in Brownsville? 

Not with a superintendent, but with an assistant to 

the superintendent. I can find his name. 

When you say you were given a list of three schools -

first of all, how many schools does Brownsville· have? 

I'm not sure how many schools Brownsville has. 

You don't know whether they had 30 or 130, is that 

right? 

No, I do not. 

So, you were given a list of three schools as being 

representative of what? 

I'm not sure. I was given a list of three schools, 

and then I picked one at random. 

Now, do any of the three schools consist of the brand 

new special education center built on the south side 

of the district? 

I didn't go to that school. 
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Do any of the pictures you took, are any of them of 

the brand new high school recently built in the 

district? 

I'm unaware of that. 

Are any of the pictures that you took of the brand 

new sodded football stadium in the district? 

I don't believe so. 

Then the pictures you have chosen, someone has 

selected three isolated portions of the district for 

you to photograph on this particular day, which I 

also note, appears to be a very rainy day? 

That was the day that I was there. 

How often does it rain in Brownsville? 

I have no idea. 

So for all you know, these are not typical pictures 

at all, are they? 

They're typical of a rainy day in Brownsville. 

But they're not necessarily typical of the district 

because you don't even know what the district 

consists of, do you? 

I can only testify as to what I've seen in the 

photographs. 

MR. R. LUNA: Your Honor, we would object 

again. These pictures, thus far, are simply 

irrelevant and a proper predicate has not been laid 
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MR. O'HANLON: If I can follow up, Your 

Honor, just briefly? 

BY MR. O'HANLON: 

Q. Mr. Pogue 

MR. RICHARDS: Well, excuse me. Let's see 

if we can get a ruling on this objection. This 

witness 

dire? 

THE COURT: You want the witness on voir 

MR. O'HANLON: Yes, Your Honor. 

THE COURT: Okay. 

14 VOIR DIRE EXAMINATION 

15 BY MR. O'HANLON: 

16 

17 
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19 

20 

21 
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24 

25 

Q. 

A. 

Q. 

A. 

Mr. Pogue, when you went to Irving, why was it that 

you selected Nimitz? 

I said -- I think that morning I wanted to go to a 

high school, and I wanted to go to the -- a newer 

high school. 

Okay. So you intentionally selected a newer high 

school, which was Nimitz, being the newest high 

school in the district rather than the much older 

Irving High School, that is, in that district? 

Well, I only asked for the newer high school. That's 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

o. 

A. 

Q. 

A. 

Q. 

3206 

the one they told me to go to. 

Why would you select a newer high school if you're 

trying to get a fair picture of what's going on to 

compare with older facilities in some of the other 

districts? 

Well, as I was photographing, what I discovered was 

that high schools are more apt to have a broader 

variety of courses, a broader variety of programs. 

And so high schools I thought would be a better thing 

to pick. And since I could only go to one, I thought 

if I went to a newer one, then whatever was available 

in that school district would be available there. 

Why the change in methodology between Irving and 

Brownsville? Why didn't you go to Brownsville then 

and ask for the newer high school? 

Because I went to Brownsville first, and I had no 

idea of what was available in high schools. That 

struck me as sort of similar to the high school that 

I went to in 1965. It wasn't really until I went to 

Memorial High School in Houston tha~ I discovered 

that there was this range of courses and schedules 

and everything. So I decided that I would, you know, 

that would be the way I would go. 

After you had decided that that would be the way you 

would go, did you not feel compelled to g~ back to 
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Brownsville and ask them the same question; that is, 

to look at the newer high school? 

Well, if -- if somebody wanted to pay me to do that, 

I mean, I -- I simply had to, you know, do one thing 

at a time. 

Well, what I'm curious about is why did you change 

your methodology in mid stream? 

I had no idea that schools such as the ones I found 

in Dallas existed. 

MR. O'HANLON: That's all I have. I think·~

I would join Mr. Luna's motion. There's no attempt 

to be representative here. 

THE COURT: Okay. 

14 MR. TURNER: I have a few questions that I 

15 would like to ask as well. 

16 THE COURT: Okay. 

17 VOIR DIRE EXAMINATION 

18 BY MR. TURNER: 

19 Q. Mr. Pogue, when we talk about the schools there in 

20 Brownsville? 

21 

22 

23 

24 

25 

A. 

o. 
Uh-huh. 

I'm not sure I understood how you came to photograph 

the four schools that you did. 

MR. RICHARDS: I'm sorry. I didn't hear 

the question. I'm sorry. 
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MR. TURNER: I said I'm not sure I 

understood how he came to photograph the four schools 

that he did? 

Well, if you'll give me a moment, I have my raw notes 

here. I guess the short end of it would be that 

there were several schools that I could go to and 

partly I went to schools that were close and then I 

just picked one at random. And I, you know, I just 

picked one. I picked El Jardin because I liked the 

name. I didn't know what I would find when I got 

there. 

Who did you say you met there in Brownsville when you 

went down there to do this picture taking? 

Here we go. I believe it was Mr. Tom Keller. 

And was he expecting you to come? 

Yes, he was. 

And how did he know to expect you? 

Because every school district I went to was informed. 

And do you know how they were informed that you were 

coming? 

I assume well, I assume they were informed by the 

people that hired me. 

And who did you say hired you? 

Well, the Mexican-American Legal and Educational 

Defense Fund. 
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And specifically who did you talk to about what kind 

of responsibility you would have? 

Mr. Al Kauffman. 

And could you tell us what kind of instructions you 

had from Mr. Kauffman regarding taking the pictures? 

Just to go to Brownsville and photograph schools. 

And did Mr. Kauffman suggest to you any particular 

schools or any type of schools to take pictures of? 

Let's see. No. I mean, just whatever I worked out 

with the Brownsville Independent School District. 

And was there any suggestion made to you by Mr •. 

Kauffman or by Mr. Keller regarding why the three 

schools that were suggested should be the ones that 

you would photograph? 

No. 

With regard to the photographs you took at 

Carrollton-Farmers Branch and Irving and Highland 

Park, Plano and Grand Prairie and Eanes, could you 

tell us what motivated your selection of the school 

properties that you took pictures of? 

Well, let's see. I went to Plano,- if that's one you 

mentioned. Did you mention Plano? 

That's one of them, yes. 

And I went to the school district office, and I was 

sitting in the school district office waiting. And 
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they have a big board. And they have advertisements, 

sort of, of all the schools. And it says how many 

schools they have and what kind. And they said they 

had two senior high schools. I've never seen a senior 

high school. And I said, well, I would like to go to 

one of the senior high schools. And they picked the 

senior high school. And I went there. They drove me 

there. 

Some of the school personnel drove you there? 

Yes. Sometimes somebody would go with me and 

sometimes they wouldn't. Sometimes the 

superintendent would send somebody with me. 

Sometimes they wouldn't. Sometimes I would go to a 

school and the principal would go with me. Sometimes 

no one would go with me; I'd just be on my own to 

wander about. 

Did I understand you to say a minute ago that you 

took pictures of some of those schools in those 

districts that I mentioned, such as Irving and Plano, 

because you didn't realize there were schools like 

that that existed? 

Yes. When I went to school in 1965 at Ray High 

School in Corpus Christi, you know, we had 4,000 

students, and we had a lot of programs. But I've 

never seen a school that had a planetarium before, 
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personally. I didn't know that a high school in 

Texas had a planetarium. It was interesting to me, 

you kriow. 

So you found it interesting and thus you took 

pictures in those districts that I mentioned of some 

of the finest and best facilities that they had in 

those districts? 

Well, I didn't know beforehand. For instance, I 

didn't know beforehand that there would be a 

planetarium in Nimitz before I got there. I mean, I 

didn't go there because there was a planetarium 

there. Just happened to be a planetarium. No one, 

you know, told me to photograph a planetarium in 

Nimitz. 

And could you tell me why, when you took pictures at 

South San Antonio and Southside and at Edgewood and 

at Brownsvi_lle, that your photographs ended up 

pictures of the poorest or least desirable or 

attractive facilities within those districts? 

Well, that's what I saw. No one directed me there. 

If there are other schools that are in the Southside 

area, I'm not aware. But I am aware that that's 

exactly the way -- I didn't go out of my way to make 

it look anything different than it was. 

But when you went out to take these photog~aphs, you 
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understood the nature -- the general nature of this 

lawsuit and the impact that these pictures would have 

in this lawsuit, didn't you? 

Oh, yes. And at the schools that I went to, I went 

out of my way not to overlook anything that was good. 

For instance, if you'll take a look at the pictures I 

took at El Jardin, you'll notice I took pictures of 

two new buildings there. I could have just walked 

by. I didn't pass anything up. You know, if they 

had a computer at Edgewood, you'll see the computer 

that they have at Edgewood in that pile of pictures. 

Are there any school buildings that you saw in any of 

these districts that you did not take pictures of? 

Well, as I drove through Brownsville, for instance, I 

saw schools, but I didn't see any different sort of 

school than the ones I photographed. Let's see. 

Sometimes I would see a school simply because it was 

near, and if I had the time -- the problem is always 

time. It takes so much time to drive around -- but I 

didn't pass anything by that, you know, was 

interesting but -- for instance, when I went to 

Carrollton -- first I went to the wrong place. They 

have a certain building for special education, and I 

took a picture of the outside but, you know, I just 

went right on to the school district office and then 
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to a high school. I can't go everywhere, it's just -

Mr. Pogue, there was one of the school buildings, I 

belie~e you said, in Brownsville that you a~tually 

selected yourself rather than having the 

administrator, Mr. Keller, select. Which one was 

that? 

Yes, that's El Jardin. It's an elementary school. 

All right. And when you went to Southside of San 

Antonio, who met you there and who selected the 

schools that you were to take pictures of? 

Southside, I went to -- I went directly to the 

Southside Junior High School and met with the 

principal and he said, you know, just do whatever you 

want, and no one accompanied me. I don't know if 

even if they have another off ice if they have a 

school district office separate from where I went. 

Pearce was directly next to it. I mean, I 

could just see~ So I just walked across and took a 

couple of pictures of Pearce. 

That was at Southside? 

Yes, at Southside. 

And at San Antonio -- at South San Antonio, who met 

you there? 

At South San Antonio -- South San Antonio Junior High 

I'm trying to recall whether there was a school 
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district off ice I went to or not. I believe I went 

directly to South San Antonio Junior High -- oh, no, 

no -- yes, I did go to the school district office. 

And I was given directions. And they called ahead. 

. And then I just went over. But I don't remember the 

name of the man that I met with at the school 

district office. It was not the superintendent. I 

think it was more like an assistant to the 

superintendent. 

And was the selection of the schools you photographed 

made by that school official that you visited with? 

Yes. 

And when you went to Edgewood, you photographed the 

high school and one elementary school? 

Yes. 

Who directed you to those two schools? 

The superintendent of the Edgewood Independent School 

District. I went with a young woman who works in the 

office. 

And in the case of Southside and South San Antonio 

and Edgewood, were all the people expecting you to 

arrive based on having been advised by phone or 

otherwise that you were coming? 

Yes, in every instance, in every school. 

Was that true also in Grand Prairie? 
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Yes. I was impressed actually at Carrollton because 

the secretary -- even in the reception, as I walked 

up, knew who I was. That was the first time that 

happened. 

And did you understand your charge, Mr. Pogue, in 

taking these photographs to be that you should take 

pictures of some of the newer buildings in the 

districts in Grand Prairie, Plano, Eanes, Highland 

Park, Carrollton-Farmers Branch? 

No. It was entirely up to me, absolutely. 

But I believe you testified earlier that you 

understood the implications of these photographs to 

this lawsuit? 

I was not advised. I mean, I followed my own 

instincts in what I thought would be a true and fair 

representation of, you know, wherever I went. 

But you understood generally that it would be 

beneficial to the parties that employed you in this 

lawsuit to take pictures of some of the poorer 

facilities in some of these districts and in some of 

the nicer facilities in others? 
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No. I made no such determination and no one no 

one said anything to me. Really, I was sort of I 

was just asked to do whatever -- whatever I thought •. 

All -- I was given a list, and I was given phone 

numbers, and that was it. And if the people at the 

school districts that I went to had any suggestions 

to make, I was entirely willing to do whatever they 

thought best. 

so in the San Antonio districts as well as in 

Brownsville, you basically followed the suggestions 

of the school administrator that met you? 

Yes. And as I said, you know, I would also, you 

know, be able to pick, you know, if I wanted to. 

And did these administrators know that these pictures 

were being taken for purposes of this lawsuit? 

Yes, they did, in every case. 

All right. _ 

MR. TURNER: Your Honor, I'll join in the 

objection. I think as Mr. Luna pointed out, a review 

of the photographs, which we all had opportunity to 

do a little earlier, can reveal very quickly the 

inflammatory nature of the photographs. And in no 

case do we have depicted for any of these districts 

all of the facilities, or even in the larger 

districts, even a represented sample of the number of 
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campuses that exist within those districts. 

And as a consequence, the Court is being asked 

to take a view of school districts by observing a 

very limited number of photographs that a cursory 

review will show that the pictures coming from the 

Defendant-Intervenor districts represent the newest 

facilities that are available there. Whereas, the 

pictures coming from the Plaintiff and 

Plaintiff-Intervenor districts are representative of 

some of the poorest facilities that exist within 

those districts. And as a consequence, it presents a 

distorted view of the facilities that exist in those 

districts. 

And we think that Mr. Luna's objection is a 

sound one in that because of that shortcoming, it 

unfairly presents to the Court the stated facts that 

exist out there within these school districts. 

THE COURT: I'm going to step down for five 

minutes to think about this. I'll be back at 5:15. 

(Brief recess.) 

MR. RICHARDS: I might note, Your Honor, 

that we had Mr. Turner introduce -- went out and had 

pictures taken of the newest buidlings he could find 

in Socorro and they came in. These are, seem to me, 

admissible on the grounds that they accurately 
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reflect what this witness saw and photographed on the 

dates in question. And they don't purport to be 

photographs of every buidling in the district. But 

they do accurately reflect the conditions as he found 

them in those schools in those districts on the dates 

in question. 

And the dates are just as relevant certainly as 

the photographs taken by Mr. Turner in Socorro or for 

that matter, by co-counsel, Mr. Gray, down in Rosebud 

where I think he wandered down in November, December 

and took photographs, too. 

MR. TURNER: Your Honor, it's apparent that 

the purpose of these pictures is to show a comparison 

of facilities between certain districts who were on 

the Plaintiff, Plaintiff-Intervenors• side of this 

case and Def endant-Intervenors school districts. And 

in the sense of making that kind of comparison, 

first, as Mr. Luna said, is highly questionable 

whether the presentation is even relevant to the 

issue that we're dealing with in this courtroom. And 

secondly, because of the nature of the selection of 

the photographs, it provides a highly prejudicial 

view of the facilities that exist in these particular 

districts. 

So, in these pictures being offered for the 
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purpose for which they're being offered, that being 

apparent to us all, we think it's just highly 

improper for these kind of photographs to be taken. 

And we have a number of visitors here. And I suppose 

that you could conclude that if these went into 

evidence, then that means we have to go back out 

there and take a bunch more pictures so the Court can 

see the whole story. 

And after you've gotten all of those pictures 

in here, Your Honor, we still submit that it's highly 

questionable whether all of that viewing, that you 

could go through, is relevant to any issue in this 

lawsuit. 

so, on that we would urge our objection to the 

admissibility of these photographs for the purpose to 

which they're offered. 

MR. O'HANLON: If I can do one follow up. 

I think what the Court has to do in accordance with 

the rules of evidence in this case is to balance the 

probative. Whether or not these particular 

photographs are probative. In determining whether or 

not they're probative, I suppose if they're probative 

enough, you could say that prejudicial impact is too 

bad. It's part of the balancing that the Court has 

to do in determining whether or not it's probative. 
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The methodology employed to assure a 

representative sample of the school districts or the 

facilities within a given school district is 

important. Since there is no discernible effort to 

select based on objective criteria; that is, to 

select high schools versus -- for all districts or 

something of that nature, then there is no probative 

or insufficient probative associated with these to be 

relevant to any consideration before the Court, which 

is, as I understand it, the relative ability of 

districts to provide facilities in toto, not in an 

individual school-by-school basis. 

THE COURT: Okay. I'm going to sustain. I 

think it would be better to have, say, all high 

schools in these districts or all grade schools, 

where there won't be any pick or choose, no 

discretion. 

I'll see you all again tomorrow at 9:00. 

(Proceedings recessed until 

(February 18, 1987. 
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Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 
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4 ITNESSES: 

5 MR. LYNN MOAK 
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13 
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15 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Richards -------- 4800 
Direct Examination (Resumed) by Mr. Thompson - 480J 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Qire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray---------------- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

16 WITNESSES: 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray -------- 4986 
Discussion by attorneys ---------------------- 501/ 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

23 

24 
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5 MR. LYNN MOAK 
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Cross Examination (Cont.) by Mr. Gray -------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 
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16 
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18 
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20 

21 
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25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna -~----------- 5282 
Cross Examination by Mr. Gray -------------~-- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --------------------- 5318 
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Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Hanlon ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 
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Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Richards -----------
Cross Examination by Mr. Kauffman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. O'Hanlon ---------
Cross Examination by Mr. Turner -------------
Recross Examina~ion by Mr. Richards -~-------
Recross Examination-by Mr. Kauffman---------
Further Redirect Examination by Mr. E. Luna 
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

5544 
5563 
5578 
5593 
5610 
5616 
562U 
5624 
562~ 

5637 
56 j'/ 
5638 
5638 
5639 

14 MR. DAN LONG 
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20 
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24 
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Direct Examination by Mr. E. Lun~ ----~------- 5640 
Cross Examination by Mr. Turner ---------~---- 5657 
Cross Examination by Mr. O'Hanlon ------------ 5675 
Cross Examination by Mr. Kauffman ------------ 5692 
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4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 Direct Examination by Mr. R. Luna ------------- 5724 
Voir Dire Examination by Mr. Gray ------------- 5782 

7 Direct Examination (Resumed) by Mr. R. Luna --- 5783 

8 MR. RUBEN ESQUIVEL 

9 

10 

11 

Direct Examination by Mr. E. Luna ------------- 5796 
Cross Examination by Mr. Kauffman ------------- 5810 
Cross Examination by Mr. Gray ----------------- 5820 
Redirect Examination by Mr. E. Luna ----------- 5823 

12 DR. DAN LONG 

13 Cross Examination (Resumed) by Mr. Kauffman --- 5829 
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16 

17 
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18 WITNESSES: 

19 DR. DAN LONG 
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24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 5874 
Cross Examination by Mr. Richards ------------- 5907 
Redirect Examination by Mr. R. Luna ----------- 5936 
Recross Examination by Mr. Turner ------------- 5974 
Recross Examination by Mr. O'Hanlon ----------- 6025 
Recross Examination by Mr. Richards ----------- 6029 
Recross Examination by Mr. Kauffman ----------- 6037 
Further Redirect Examination by Mr. R. Luna --- 6053 
Examination by the Court ---------------------- 6061 
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5 DR. ROBERT JEWELL 
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Cross Examination by Mr. Roos ----------------- 6086 
Cross Examination by Mr. Gray ----------------- 6128 
Redirect Examination by Mr. R. Luna ----------- 6167 
Cross Examination by Mr. O'Hanlon ------------- 6191 

10 !DR. BUDDY L. DAVIS 

11 

12 

13 

14 

15 

16 

Direct Examination by Mr. Turner -------------- 6198 
Cross Examination by Mr. Gray ----------------- 6229 
Cross Examination by Mr. Kauffman ------------- 6240 
Redirect Examination by Mr. Turner ------------ 6242 
Recross Examination by Mr. Gray --------------- 6245 
Cross Examination by Mr. O'Hanlon ------------- 6246 
Further Redirect Examination by Mr. Turner ---- 6247 
Examination by the Court ------~--------------- 6251 

17 DR. VICTORIA BERGIN 

18 Direct Examination by Mr. Thompson ------------ 6252 
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Direct Examination (Cont.) by Mr. Thompson ---- 6281 
Cross Examination by Mr. Turner --------------- 6366 
Cross Examination by Mr. R. Luna -------------- 6422 
Cross Examination by Mr. Kauffman ------------- 6428 

MARCH 31, 1987 
VOLUME XXXVI 

14 WITNESSES: 

15 DR. -VICTORIA BERGIN 

16 

17 

18 

19 

20 

Cross Examination (Cont.) by Mr. Kauffman ----- 6493 
Cross Examination by Mr. Gray ----------------- 6498 
Redirect Examination by Mr. Thompson ---------- 6558 
Recross Examination by Mr. Turner ------------- 6570 
Recross Examination by Mr. Gray --~------------ 6580 
Examination by the Court ---------------------- 6584 

21 DR. WILLIAM N. KIRBY 

22 Direct Examination by Mr. Thompson ----------~- 6597 
Cross Examination by Mr. Richards ------------- 6672 
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24 

25 
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Cross Examination (Res.) by Mr. Richards ------ 671~ 
Cross Examination by Mr. Kauffman ------------- 6732 
Redirect Examination by Mr. Thompson ----------.6783 
Cross Examination by Mr. Turner --------------- 6797 
Cross Examination by Mr. R. Luna -------------- 6818 
Recross Examination by Mr. Richards ----------- 6824 
Recross Examination by Mr. Kautfman ----------- 6829 
Recross Examination by Mr. Turner ------------- 6832 
Examination by the Court ---------------------- 6833 
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6 Direct Examination by Mr. Bustillo ------------ 6852 
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Cross Examination (Cont.) by Mr. Hall --------- 706J 
Cross Examination by Mr. O'Hanlon ------------- 7134 
Cross Examination by Mr. R. Luna -------------- 72U~ 
Examinatioi by the Court ---------------------- 7221 



1 

2 

3 

4 

5 

6 

7 

8 

9 

lU 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

I 

I N D E X (CONTINUED) 

APRIL 8, 1987 
VOLUME XL 

xxv 

lw IT N E SS E S : 

'DR. JAMES WARD 
I 

Direct Examination by Mr. R. Luna ------------- 7236 
Cross Examination by Mr. Turner --------------- 7277 
Cross Examination by Mr. O'Hanlon ------------- 7284 
Cross Examination by Mr. Kautfman ------------- 728S 
Cross Examination by Mr. Gray ----------------- 7314 
Redirect Examination by Mr. R. Luna ----------- 734U 
Recross Examination by Mr. O'Hanlon ----------- 7343 
Examination by the Court ---------------------- 7345 

I .MR. ALBERT CORTEZ 

Direct Examination by Mr. Kauffman ------------ 7359 
Voir Dire Examination by Mr. O'Hanlon --------- 7373 
Voir Dire Examination by Mr. Turner ----------- 7377 
Direct Examination (Res.) by Mr. Kauffman ----- 7379 
Cross Examination by Mr. O'Hanlon ------------- 7397 
Cross Examination by Mr. Turner ---~----------- 7421 
Cross Examination by Mr. R. Luna --------~----- 7442 
Further Cross Examination by Mr. O'Hanlon ----- 7451 
Examination by the Court ---------------------- 7455 

ALL PARTIES REST AND CLOSE ---------- 7488 

APRIL 9, 1987 
VOLUME XL! 

Discussion ------------------------------------ 7493 
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By Mr. Kauffman ------------------------------- 7610 
By Mr. Richards ------------------------------- 7625 
By Mr. Gray ----------------------------------- 7633 
By Mr. Turner --------------------------------- 7643 
By Mr. R. Luna -------------------------------- 7669 
By Mr. Boyle ---------------------------------- 7685 
By Mr. O'Hanlon ------------------------------- 7696 

APRIL 29, 1987 
VOLUME XLIV 

Decision announced by Judge Harley Clark ------ 7717 

MAY 22, 1987 
VOLUME XLV 

Discussion by Counsel ------------------------ 7755 
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5 MR. ALBERT H. KAUFFMAN 
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6 Direct Examination by Mr. Larson -------------- 7908 
Cross Examination by Mr. O'Hanlon ------------- 7921 

7 Redirect Examination by Mr. Larson ------------ 7951 
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9 MR. RICHARD E. GRAY, III 

10 Statement by Mr. Gray ------------------------- 7952 
Cross Examination by Mr. O'Hanlon ------------- 7957 

11 
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13 MR. DAVID R. RICHARDS 

14 Statement by Mr. Richards --------------------- 7970 
Cross Examination by Mr. Kauffman ------------- 7972 
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16 Statement by Mr. Kauffman -------------------------- 7978 
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18 Discussion ----------------------------------------- 7980 
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20 Reporter's Certificate ----------------------------- 7994 
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MORNING SESSION 

3224 

THE COURT: Okay. Back to the photographs. 

I think it's better now if we're going to have 

photographs that represent the relative condition if 

there is a difference between buildings in one 

district as opposed to another, that they all be 

taken the same way, most of the buildings be taken 

that they not be editorial discretion of the 

photographer. That was mainly the basis of 

sustaining the objec_tion. 

MR. RICHARDS: Yes, sir. In that 

connection, Your Honor, I'm not sure -- it's 

obviously financially impossible to take pictures of 

every building in every district. I had assumed from 

the nature of the Court's ruling we would call Mr. 

Pogue and reoffer at least the pictures from the poor 

districts that were taken to show conditions as they 

existed at that school at that day. We think they're 

admissible for that purpose, and not try to make --

and not or at least -- in obedience ~o the Court's 

ruling to just offer those. I take it that would be ··

if we weren't trying to draw what you perceive to be 

invidious comparisons 

THE COURT: Let's put "selected 
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comparisonsn --

MR. RICHARDS: In any event 

THE COURT: in order not to run that 

risk. Okay. Go ahead. I think he's asking for an 

advisory opinion over here. 

MR. RICHARDS: No. I'm going to re-call 

Mr. Pogue and try to go through it that way at least. 

I don't want to burden the Court's time and the 

parties' time, but I thought that would at least be 

consistent with the Court's ruling to get that far 

along with it. 

THE COURT: That's not inconsistent. 

MR. RICHARDS: That's right. 

Then we would labor on beyond that point, but I 

thought we would try to do that later today sometime. 

THE COURT: Okay. 

MR. RICHARDS: I did want to say, Your 

Honor, I thought the objection of these folks was 

inflammatory. I think that's a problem for jurors. 

I can't believe you're going to be inflamed by them. 

I think you will be horrified, but not inf lamed. 

Seems they ought to come in. We'll try to do it 

later. Thank you. 

THE COURT: Okay. Here we go. 

MR. GRAY: We have one of the options that 
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Mr. Foster was talking about yesterday that he has 

run. And I don't know to what extent he has all the 

bugs out of it. It was $14,000.00 off yesterday, but 

he can describe that for the parties. 

MR. KAUFFMAN: Yes, Your Honor. We have 

Exhibit 147-B, which is one of the options that Mr. 

Foster was looking at having been asked to do so by 

counsel in the case, 147-B. I have just given this 

9 to defense counsel. 

10 MR. CRAIG FOSTER 

11 was recalled as a witness, and after having been previousl~ 7 

12 sworn, testified as follows, to-wit: 

13 FURTHER RECROSS EXAMINATION 

14 BY MR. O'HANLON: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

With respect to your Exhibit 147-B -- do you have 

that in front of you? 

Yes. 

Could you tell me what the columns are? 

Okay. The first column is wealth rank where the 

poorest district in the state is 1,063 and the 

richest is number one. So you will see on the first 

page the three or four poorest districts are the 

three or four -- they're not in perfect order because 

it's not ordered by wealth rank, it's ordered by the 

column that has the asterisk by it, unequalized LFA 
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rate. 

Okay. Then the first column of significant 

data is called ncost of,• and that's Accountable Cost 

Advisory Committee. non stands for their quality 

program recommendation. 

All of this is based on the State Committee's 

definition of quality. 

When you say debt, is that the local debt or some 

kind of average figure? 

No. That's putting in actual current debt. 

Okay. 

I think you're referring to a previous -- we did do a 

run where we jus~ put average in there, but that's 

more difficult to explain or justify than just 

putting in the actual debt even though that's 

disadvantageous to the poor districts. If we put in 

average debt, it would show even more gains for the 

poor districts. So we have taken a conservative 

approach there. 

Okay. The next column is current state aid in 

thousands. So Edcouch-Elsa, for example, now gets 

nine million three hundred and ninety point nine 

thousand dollars in state aid. 

Now, these state aid figures all assume maximum 

effort in enrichment equalization aid, so as once 
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again to be conservative on the side of the state 

because the state actual makes this much state aid 

available as a function, at least with respect to 

poor districts, as a function of effort. 

The third column and the one by which the 

report is ranked is called unequalized LFA rate, 

meaning local fund assignment rate. What that means 

is that if you subtract the current state aid column 

from the cost of the quality program plus actual 

debt, you come up with a number which is, in effect, 

the local share. You then --

THE COURT: Excuse me. Say that again, 

please. 

If you subtract the current state aid column from the 

cost column -- in the case of Edcouch-Elsa, 

subtracting nine million three hundred and ninety 

point nine thousand from the thirteen million 

·forty-seven point nine -- that will give you a figure 

which is, in effect, the local share, what the local 

district would have to raise to fund at that quality 

level, plus paying off their debt. We divide that 

number by the district's property value to come up 

with the third column. 

What that says is that in order for 

Edcouch-Elsa to fund a quality program and pay off 
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their existing debt, they would have to have a tax 

rate of $5.42, which is clearly illegal because even 

though they have a fairly substantial debt tax, the 

maximum for M&O purposes is a dollar and a half. So 

we clearly have an impossible situation with respect 

to their being able to fund what the state has 

defined as the quality level, plus actual debt. The 

state did not include debt in the quality program 

because the state was dealing only with program 

amounts. 

Now, the next _column called equalized state aid 

is the amount that Edcouch-Elsa would receive if 

state aid were equitably distributed based on the 

local fund assignment approach to equalization, which 

is the approach which is in current law, but which is 

at a much lower rate than the equalized LFA rate 

which appears in the next column which is $1.04. 

Now, once again, neither the current local fund 

assignment rate of 29 cents nor the $1.04 rate are 

rates that Edcouch-Elsa would be required to actually 

levy. They may levy more, they may ~evy less. There 

are 101 districts in the state that actually levy 

more than $1.04. 

Okay. The state aid change per student -- and 

this is a Refined ADA figure. It is standardized for 
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cost difference, but it's per Refined ADA. 

Edcouch-Elsa would gain under this plan $883.00 per 

student, which would be a total state aid gain for 

that district of three million three hundred and 

eleven thousand dollars point one hundred dollars. 

Then, in the final column, we have cumulated 

all the changes. 

Okay. 

So as you go from the beginning of the report to 

about the middle of the report, you will find the 

amount of total dollars exchanged and from that point 

on, you will start seeing the cumulative column go 

down because you are going back to zero. That's very 

important because this is based on a zero change in 

overall state aid. 

THE COURT: Just a minute. The next to the 

last column shows how much each district would get 

more than it's getting now? 

THE WITNESS: That is correct. 

THE COURT: Then the last column is a 

running total 

THE WITNESS: That's correct. 

THE COURT: -- of the added benefits? 

THE WITNESS: Right. 

THE COURT: Then it begins to get --
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THE WITNESS: Somewhere in the middle of 

the report, you begin to see minuses in that next to 

the last column.· 

THE COURT: It begins to run back downhill 

down to zero. 

THE WITNESS: Right. 

THE COURT: Okay. 

Then on the last page of the report, Page 31, you see 

the total results of the process. We got the 

$14,000.00 down to essentially zero because you will 

notice that the total gains are 753 districts gain, 

those districts have 1,522,520 students and the 

amount those districts gain is $666,120,000.00. 

Total losses are exactly the same total dollar 

figure, and they occur in 310 districts with 

1,396,795 kids. So more 'than twice as many districts 

gain as lose and more students are in -the gainers 

than losers, but it's not by anything like the 2-to-l 

margin, but there is a larger number in the districts 

that gain than in the districts that lose. 

You also have on that last page under the cost 

column the total statewide costs of quality plus 

actual -- the committee's quality plus actual debt, 

which is in round figures $11 billion in current 

state aid, which is already a matter of record, and 
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is on the order of 4.6 billion. 

You will also notice under the unequalized LFA 

rate column, you have the same $1.04 that appears 

under the equalized LFA rate. So the combination of 

all the 1,063 rates in both columns come to the same 

·average, although the equity of the equalized local 

fund assignment rate is very clearly superior to that 

of the unequalized. But they do come to the same 

bottom line. 

I take it, then, that where we've got a district 

where it breaks, where you're equalized local fund 

assignment rate drops down below a $1.04, that is the 

point in which we have budget balanced a district? 

Yes. That is -- you will notice that at least as 

early as Page 24, there are a few districts there 

that are a little below the $1.04. Those are budget 

balanced, but not by very much. The r~ason that they 

are in there is that it has to do with relative cost 

factors. 

Then as you move on, you get more and more 

figures that are below the $1.04, and eventually you 

get to pages where -- there is still a $1.04 in a 

couple of places on Page 26, but that should probably 

be about it -- well, a couple on Page 27. 

On Page 28, you have no more figures at $1.04. 
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You have all lower equalized rates with respect to 

and these are all budget balanced districts. And 

here, what you have is not any longer a truly 

equalized local fund assignment rate, it's just the 

residual rate that districts of that level of wealth 

would have to levy to fund the quality program as 

defined by the state, plus their actual debt. 

This is what I was saying yesterday, that 

budget balanced districts can always provide the same 

program level and whatever as the other districts in 

the state at a lesser rate than the other districts 

in the state. That's just the nature of the way the 

local fund assignment approach works. 

THE COURT: So everything below $1.04 

equalized LFA rate means that district is budget 

balanced? 

THE WITNESS: That is correct. 

THE COURT: Well, excuse me for butting in, 

but do you have a comparison of the tax rate -- let's 

take any of them, like -- is Dallas budget balanced 

under this plan? 

THE WITNESS: Yes, it is. 

THE COURT: Let's take Dallas. Can you 

figure out what sort of tax rate they would have to 

have to make up the difference and compare that to 
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THE WITNESS: I think I can do that from 

other data that I have in reports that have already 

been presented. The figure for Dallas does represent 

the total that they are receiving other than the 

available school fund amounts, so we should be able 

to --

THE COURT: Well, I don't know if we need 

to do it now, but -~ 

MR. RICHARDS: Your 116 has all the current 

rates. Is that what the Court is asking about in 

terms of the current tax rates? 

THE WITNESS: I have figured this out 

before, and Dallas could fund as a quality program 

plus debt at 81 cents, and their current total rate 

is below av~rage. It's SO somewhere. 

MR. RICHARDS: 53 or 54., 

THE WITNESS: Okay. So they would have -

in order to provide that particular ~evel, which may 

be more or less than they are already providing, they 

would have an increase on the order of 15 to 20 

cents, I believe, is what it would come to. Once 

again, as we said, that ~ould be a local option. 
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Either they would decide to do more of what they have 

already been doing, which is to make their program 

more efficient, or -- it shows that Dallas is now 8 

cents under on their M&O rate and on their total 

rate, which is what is comparable to this report. 

They are now 15 cents under state average. If they 

came up to state average, which is 66 cents, they 

would then have 15 cents to go if they wanted to -

if they elected to fund at the Committee's quality 

level. They are already funding substantially above 

the state average level, but I'm not sure it's at the 

quality level. But those are the kinds of choices 

they would indeed have. 

It is my opinion that the most important thing 

to look at in terms of equity is whether Edgewood, 

for example, at what rate does Edgewood have the same 

opportunity as Dallas, for example. Edgewood would 

be $1.04 under this system, and Dallas, because it's 

budget balanced, could do it for actually less by 25 

cents. 

So even though there would be, in effect, what 

some people ref er to as a dislocation in Dallas, they 

would still be in a better position than Edgewood to 

fund at the quality level identified by the state 

plus whatever their actual debt currently happens to 
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THE COURT: Okay. 
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Let's see if we can't make a few calculations to kind 

of play with these numbers a little bit. Let's take 

that figure, and I believe Dallas' current rate is 

.539, is that right? 

I have the report here that I think will -- could we 

have it in the exhibits over there? I can tell you 

which one I need. I don't have my entire library 

with me this morning, but I believe the exhibits are 

on hand. 

It's not important. I just want to do some kind of 

illustration here. Let's presume Dallas has a 50 

cent tax rate because that will make it easier to 

figure. 

We can tell you exactly what that is. -

THE COURT: I've got all mine if you want 

to --

MR. O'HANLON: I have mine in the other 

room. 

MR. GRAY: If you'll just give us the 

number, Mr. Foster, we'll get you the exhibit. 

102. 

The rate isn't important. I just wanted to walk 
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through an illustration here. 

Well, why don't we use -- the total tax rate is 52. 

Okay. 

That's the official effective tax rate. 

Okay. 

THE COURT: Before you launch in on that, 

let me make sure I understand so what you're doing 

will make more sense to me. 

Under your plan here, if Dallas were to tax 

itself at 81 cents, then it could have the quality 

program and pay its debt. 

THE WITNESS: That is correct. 

THE COURT: Okay. 

BY MR. O'HANLON: 

Q. Let's take Dallas' current tax rate and multiply it 

times their wealth and find out how much they will 

get at 52 cents, and then let's figure out what 

Edgewood would get at 52 cents --

A. 

o. 

A. 

Okay. 

-- under the current appropriation where we don't 

have any effort factor worked in -- we don't under 

the present local fund assignment. 

Now, I have some data that will help in this 

comparison that actually uses real rates and real 

state aid figures and so forth, if we want to use 
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real data. 

That's fine. But what I want to roll it into is this 

new -- where Edgewood is going to come out under this 

local fund assignment at $1.04. 

Okay. Edgewood's -- what districts do you want? Let 

me give you the rates --

Now, let's take that 52 cent rate for Dallas. 

That's an actual rate. If you -- let me tell you 

what I'm prepared to give you that may suit the 

purpose. 

Okay. 

I have the current rate that would be required to 

raise what the state has defined as its total FSP 

program, that 130 percent, plus their actual debt, 

and the tax rates that are involved in that, then the 

tax rates that are taken from the report that we have 

just looked at, 147, and have compared the 

unequalized with the equalized rates for the set of 

districts that we've been talking about. We've 

talked about Carrollton-Farmers Branch and Austin, 

Dallas, Houston, Fort worth, Brownsville, Edgewood, 

and San Elizario and Laredo are the ones that I have 

on here that have been mentioned in terms of these 

kind of things. I am not sure that this will get you 

where you want to be, but we can use these figures as 
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a --

Starting point. 

Okay. What I want to do is take the wealth in 

Dallas right now, and we can use Bench Marks if you · 

want or you can use one of your reports. I just want 

to -- I'm not trying to lock in a number. I just 

want to go through an illustration here. 

Okay. For Dallas, the per Refined ADA amount is 

$423,565.00, and you need to multiply that by 

THE COURT: Tell me what the 423,000 is 

again. 

THE WITNESS: That is Dallas' property 

value per Refined ADA. 

THE COURT: Okay. 

And Dallas has a hundred -- this is all, of course, 

'85-'86 data -- 121,425 Refined ADA. 

Okay. But this is ADA per student. I want to go -

That's dollars per student, so if you multiple that 

by the student figure, you will get a total dollar 

amount. 

I'm going to stay on per ADA for right now. 

That's what that is, yes. 

So --

THE COURT: How much does Dallas have? .. 
121,425. 
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I get $2,202.54. 

No. You're trying to come up with a dollar -- an 

amount that's in the billions. 

No, no. I'm trying to get how much Dallas is going 

to get per ADA. 

Oh, okay. Then you can multiply any tax rate times 

that amount. You don't need to know the number of 

students. 

Right. So at the current tax rate, Dallas is going 

to get $2,200.00. 

Pretty close. 

Now --

THE COURT: What do you mean it's going to 

get? 

MR. O'HANLON: Dallas will raise on their 

current tax rate without state aid $2,202.00. 

THE COURT: Without state aid? 

MR. O'HANLON: Uh-huh. 

That's correct. 

Now, let's take Edgewood and see if we can't figure 

out what they're going to raise with the 52 cent tax 

rate. 

Okay. Edgewood's value per student -- we're 

reverting to the unrefined cost sensitive data, but I 

don't think you're going -- it's not going to be 
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problematic in this instance. 

They have 22,801 -- -- I'm sorry. Wait a 

minute. Two Edgewood's. The one in Bexar County, 

$38,854.00 per Refined ADA. 

So to figure out what they're going to get, we'd have 

to take that $1.04 rate --

I thought you were going to compare what they both 

get at 52 cents. 

I am, but I'm going to assume we've got a local fund 

assignment program that works right now. In other 

words, what I'm trying to do is if your program is 

implemented, I want to compare what they would get 

given their current rates, vis-a-vis, each other, and 

to do that, I want to run this expenditure through 

the local fund assignment process at $1.04. 

Oh, okay. Then you need to take Dallas then at the 

81 cents if you're going to take Edgewood at $1.04. 

No. I'm going to take Edgewood at 52 --

Oh, okay. That's what I thought you were saying 

initially. 

-- but I'm going to run their program through the 

local fund assignment. Do you follow me? To do 

that, as I understand it, what we'll do is we'll 

multiple this 38 by $1.04 and then we'll subtract 

that, and that will be their local fund assignment 
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1 rate and the state will make up the difference. 

2 A. Oh, okay. 

3 Q. Is that right? 

4 A. That's fine. 

5 Q. Is that methodology 

6 A. ·Yeah. Then we'll look at the cost on the report that 

7 we just looked at. 

8 Q. Okay. So what we'll do is take that 38,854 and 
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multiply that times that $1.04 local fund assignment 

rate, and we get $404.08. 

Now, we've got to add back in half of that 

number because that's how much they will be raising 

from their local taxes at the 52 cent rate, right? 

They are already raising half of that. 

Right. So that would be 202.04, and then we have to 

add that to the amount of state aid that they're 

going to get. 

No. You're going to get back to the -- if you're 

trying to talk about their ability to fund the 

quality program as defined by the state plus pay 

their debt 

Uh-huh. 

-- then you've got to take that 404, subtract it from 

their total cost to tell you what the state is going 

to give them. 
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Right. Then we've got to add back in half of that 

$1.04, which is 204, which is the amount of money 

they would raise locally from that 52 cent tax rate. 

I'm afraid I don't follow you. They don't levy the 

$1.04 and the 52. 

No. What I'm saying is, is we subtract -- to get 

down to what the state will fund, we subtract 104 

times --

Your proposition is, if Edgewood does not make any 

greater tax effort than it is making now --

Yeah. How much money are they going to get. For 

comparison purposes, I'm going to use this same 52 

cent rate, which just happens to be half, which is 

why I did this. 

Okay. 

Okay. So what we're doing is, to compute the local 

fund assignment under this $1.04 rate the way the 

state formulas work, we figure out how much money 

they can raise off $1.04 tax rate and we subtract 

that from the quality program. 

Okay. There's an easier way to do that, I think, 

from the report that we have. 

I'm not sure that you're headed in the right 

direction with this. I'm not sure what you want to 

do is going to work, but let's proceed and I can 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

3244 

check it against these numbers. 

Okay. What is the quality program level that you 

used to do that $1.04 calculation? 

Okay. For Edgewood, the total is $56,255,000.00. 

What ADA figure did you use? 

Okay. And that's the total amount. Now, you can 

the most accurate way to do it, of course, is to 

divide it by a student count that's been standardized 

for cost, but I think --

By ADA. 

you're better pr~pared to do it at the Refined ADA 

figure and I think we're not going to have a problem 

with the district you want to compare because they 

tend to be high cost districts. 

Uh-huh. 

So you want to get the per student amount? 

Uh-huh. 

You need to- divide that figure by -

Their ADA figure, correct? 

Right. 

It's 56,255,000? 

56,255,000. 

Okay. Divided by --

14,505 Refined ADA. 

Okay. I get 3,878. 
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That looks like a rational figure. 

Okay. 3,878.31. Then, we would have to -- to apply 

the local fund assignment, then, we would have to 

subtract the 404, right? 

That is correct. That would be their local share. 

Then we would have to add in the amount of money that 

they made on a 52 cent tax rate. What I'm doing 

here -- tell me if my methodology is wrong -- is unde" 

your system, I'm trying to compare --

The problem is the 202 is in the 404. 

I understand that. 

THE COURT: I don't follow that either. 

Okay. What I've done is, is that we compute the 

local fund assignment rate by taking the amount of 

money that the district could raise, assuming that 

local fund assignment rate, and we subtract it from 

the amount of state aid, which is the 

No. We subtract it from total cost. 

We subtract it from total cost to find out what the 

state aid is. 

Okay. So the state aid figure is the 34 -- I can't 

see it. 

3,474.23. 

Okay. That's the actual state aid they would get. 

Right. Now, for the purposes of our comparison, I 
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have added back in the 202.04, which is the amount of 

money that Edgewood would raise assuming a 52 cent 

tax rate. 

In other words, if they did not -- and that is 

correct. If they did not choose to fund at the level 

indicated here --

Uh-huh. 

-- but rather chose a 52 cent tax rate -

Uh-huh. 

-- if you make that assumption, then it would be 

correct to add back in the 202 --

Okay. 

-- because you would have the state aid plus the 

local revenue at that tax rate. 

Right. So what we have here is a comparison between 

Dallas and Houston, using your formula, at close to 

their current tax rates, and that is, -is that at 52 

cents, Dallas is going to be able to raise $2,202.54 

for its students, and Edgewood at 52 cents is going 

to raise $3,676.27 for its students. 

MR. KAUFFMAN: Your Honor, now I'm 

confused. I don't think that's his testimony. I 

think he has said several times $202.00 there is part 

of the 404. So if Edgewood did not raise its oh, 

I'm sorry -- Edgewood did not raise its 404 -- sorry. 
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Is th•t right? I mean, under your system, what I'm 

trying to do is say at a 52 cent tax rate, let's real 

world this thing right now. Let's assume Dallas and 

'Edgewood keep about the same tax rate, 52 cents, and 

what we have under your system with $1.04 local fund 

assignment rate is a situation in which Dallas is 

raising -- all they're getting is $2,202.00. 

No. They're actually getting more than that because 

at the very least, they get their available school 

fund amount 

That's right. Since they're budget balanced, they 

get that $280.00 is the figure that we've been using 

here. 

Let's see. What page is Dallas on? Does anybody 

have their thumb on Dallas? 

I think on that new exhibit, I think the Judge said 

27. 

THE COURT: 27 on the new exhibit up 

towards the top. 

Okay. Dallas would get -- under the equalized state 

aid thing, they would get $33,672,000.00. 

What that is -- somewhere in that 280 --

It could be higher or lower. It depends on -- let's 
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The exact amount isn't important. 

Okay. 

3248 

In other words, they're going to get -- because they 

have been budget balanced, they're going to get 

somewhere, depending on student counts and things of 

that nature, part of the constitutional money coming 

out of the permanent school fund per ADA for their 

kids? 

That is correct. 

Okay. So they're at 24 -- assuming that $280.00 

figure, 2,482.54. Edgewood doesn't get that because 

that money has been subsumed in the Foundation School 

Program like it is now, is that right? 

Yes. You don't have to add it on in Edgewood for 

that reason, right. 

Because it's been rolled back into the Foundation 

School Program? 

That's correct. 

So we still have, given the same 52 cent tax rate, 

however, a $1,200.00 difference in expenditures 

between those two districts, do we not? 

From those calculations, that would appear to be the 

case. 

And your ratio -- let's assume Dallas is -- the ratio 
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for the first Edgewood is Bomewhere in the first 

percentile, the lowest percentile on wealth and 

Dallas is about the 9Sth, I think we've talked about, 

and the ratio there is going to be somewhere around 

1.5-to-l at that tax rate. 

But we're not equalizing at that tax rate. If you, 

for example, add 10 cents to Dallas and to Edgewood, 

let's do that and see what that does. 

Okay. Well, we're going to raise a lot more money at 

that point. 

Well, use the state~ide average, for example. Just 

take an example where both districts are taxing at 

the statewide average. 

Okay. I don't want to belabor the calculation. I 

recognize that Dallas can raise a lot more money 

faster than Edgewood to catch up, but what I'm saying 

here is, is that in order to get anywhere close, 

Dallas is going to have to have a substantial tax 

rate increase in their district. 

Well, if you look at what I suggested, if you look at 

the average and put both districts a~ the average, 

then I think you will find a significantly different 

picture because you could actually make ~his look 

even worse by saying let's assume they both tax at 40 

cents. 
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Let's assume they both tax at zero. Edgewood is 

going to get $3,400.00 and Dallas is going to get 

nothing. 

Which is kind of a ridiculous comparison as is this. 

I mean, this is just on up the line a little bit, but 

it has the same 

Well, but this is a real world situation, isn't it? 

Dallas and Edgewood are not very far from 52 cents 

right now. 

Well. the real world is that whatever levels they 

aspire to, they ought to have an equal opportunity to 

do it. The fact is that Edgewood, in order to fund 

at what the state has called a quality level, would 

have to raise $1.04 to do it. They may or may not 

choose to do it. Dallas would have to raise 81 

cents. 

I understand that. 

Those calculations are true. Do you have any 

argument with those calculations? 

No, sir. I'm not arguing with your calculations. 

What I'm saying is that the advantage to this system 

becomes a disadvantage disproportionately to the 

wealthier districts, does it not, as you reduce tax 

rates? 

As you assume lower and lower rates, it becomes more 
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3251 

The higher rates you assume, the closer you get to 

equal money for both districts, which is the whole 

point of equalization 

I understand that. 

-- is to provide that equalized opportunity. 

Okay. Now, let me ask you a question. How much 

money have we captured in the State of Texas right 

now under the local fund assignment? 

How much have we captured under the local fund 

assignment? 

Yeah. How much are districts required to raise 

The current local fund assignment -- and they're not 

required to raise. 

I understand. But to fund equally? 

The answer to your question is, the amoun~ they are 

required to raise is zero. 

Okay. You're right. Okay. In order to fund the 

Foundation School Program right now, to fully fund, 

including the local fund assignment, we're required 

to -- what was it, a 28 cent rate? 

Between 28 and 29. 

All right. What we'll do here is multiply that times 

the $702 billion wealth in the state, right? 
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Right. That will get you around $2 billion. 

Okay. Would you do that, please, for me? Would you 

multiply that 29 cent rate? 

1.96 billion. 

Okay. Now, let's do that times that $1.04 rate, and 

then we'll subtract the 1.96 billion. 

7.31 billion. 

In order to make those two differences, that's a 

whole lot of taxing that's got to go on, doesn't it? 

In order to fully fund, according to those formulas, 

that's an enormous tax increase in this state. 

Keep in mind, you're not funding the same thing. 

You're funding a grossly understated figure that 

doesn't represent real costs, and you cannot compare 

that -- I mean, the lower you set the local fund 

assignment, the lower that number is going to be. 

That is not a real number. You can't subtract an 

apple from an orange. 

See, Mr. O'Hanlon, there is no truth to the 

suggestion or notion that that requires or represents 

an increase in local taxation. If you want to talk 

about increases in local taxation, first you should 

start with the existing level of local taxation which 

is not 1.96 billion, it's five to six billion. 

But let me --
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That's the truth. 

But for Dallas, we're close. I mean, what we're 

saying here is Dallas is going to have -- at 

something approximating their current tax rate is 

going to get $2,482.00. Edgewood approximating their 

current tax rate is going to get $3,676.00. So 

Dallas is going to have to raise a heck of a lot of 

money to get anywhere close to this equity on a 

per-pupil basis, aren't they? 

No. It depends on what choices they make, and the 

fact is that at the quality level defined by the 

state, plus their existing debt, which differs 

between Dallas and Edgewood, for example, Dallas 

would have to levy 81 cents. At 81 cents, Dallas can 

fund the quality level program and pay off its 

existing debt. To do the same thing in Edgewood is 

$1.04. 

Uh-huh. 

You can take any other set of numbers lower than that 

and you will get the kind of situation you're talking 

about. As you've already conceded youtself, the 

lower you go, the more ridiculous it gets. 

That's right. But what I'm saying is right now, 

we've got Dallas out here with a tax rate of 52 

cents. That's a real problem for the citizens of 
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Dallas, is it not, to have to increase your taxes by 

30 cents, which is about a 60 percent increase in 

local property tax? 

They are already below the state average by 14 cents~ 

I understand that. 

So just getting to the state average would take care 

of almost half of what would be required to fund at 

the quality level. If Dallas has not been funding at 

the quality level, they may not choose to fund at the 

quality level. They may decide to levy a 66 cent 

tax. Maybe they decided they want to be state 

average. 

So you don't ascribe to the notion of quality that 

was defined by Dr. Benson? 

I don't have Dr. Benson's definition of quality. 

He came up with something called a median voter rule. 

Oh, I heard about that. I believe it's nonsense. 

You don't b~lieve that the citizens -- the collective 

judgment of the citizens spoken through their local 

boards of trustees in setting expenditure levels by 

adjusting their local tax rate is a ~ood measure of 

what quality is out there? 

No, I do not. I do not believe that the average 

level of expenditure is any indication of quality. 

What you do, if you, fot example, equalize at the 
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average level, you've got half the kids in the state 

with a mediocre education, if you equate average 

expenditures to a mediocre education, and the other 

half of the kids in the state have progressively 

special treatment. The richer the districts are, the 

better the special treatment they are getting. I 

call that average educational opportunity. I think 

we're dealing with equal educational opportunity. 

Well, so you would ascribe, rather than the wisdom of 

the Legislature and -- the Legislature debates these 

kinds of issues, don't they? 

What kinds of issues? 

Quality, how much is -- they did substantially in 

House Bill 72, did they not? 

They debated a variety of things and I don't recall 

specific debates that had to do with Dr. Benson's or 

my definitions of quality education, and the Advisory 

Committee hadn't come up with this report yet or had 

the SCOPE's notion as to what it costs to run an 

education program in Texas. 

But you're not advocating government by Advisory 

Committee, are you? 

I'm not advocating government by Advisory Committee, 

and I certainly would never advocate the assumption 

or be associated with the assumption that if you take 
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millions of people, some of whom have a real 

opportunity to make choices about the education in 

their communities, and on the other hand people on 

the one hand, people who have real opportunity to 

make decisions, they've got the wealth there, they've 

got state aid coming in, they can put a 50 or 60 or 

70 cent tax rate on themselves and enjoy what anyone 

could considered to be high quality education, and 

you average those people with the set of people at 

the other end who have no reasonable choice. ·They 

could not at legal rates provide anywhere near the 

same quality education. 

In Dr. Benson's theory, apparently you average 

those two things and you come up with a figure that's 

supposed to represent the collective judgment of 

people with equal opportunity to make those 

judgments, and to me, that's nonsense. 

Okay. Dr. Benson has been identified as an expert 

y'all's side, has he not? 

I dontt know. 

Okay. 

That's irrelevant to me. 

MR. RICHARDS: Just went off the list. 

MR. O'HANLON: We'll make sure that part of 

his deposition gets in. 
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1 BY MR. O'HANLON: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. I'm going to ask you now to look at Defendants' 

Exhibit No. 26. 

MR. KAUFFMAN: Your Honor, before he does 

that, I want to reurge my objection to the exhibit. 

It is a document under seal as counsel said, but all 

that does is prove it's an authentic document, not 

that the facts are correct. I'm willing to stipulate 

the tables are correct, but I'm not willing to 

stipulate that the graphs or all of the 

interpretation is correct. It's hearsay. I don't 

know who wrote it. I don't know what their 

interpretations were. I don't know what their biases 

were. The state can put on a witness who can explain 

all this so I can cross-examine them about it, but I 

refuse -- I object to allowing into evidence all of 

this material, much of which I see as self-serving, 

written after this litigation was going on, and 

impossible for me to interpret accurately until I get 

a chance to examine someone about it. 

So again, I do not say that the state is 

misstating the numbers on their various charts as far 

as the big tables that they have here. I do object 

to the particular pages where they interpret things 

or where they draw these little graphs that I do not 
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understand. I'll give the exact page numbers of the 

pages that I object to. 

THE COURT: That might be a good idea. 

MR. KAUFFMAN: Okay. I object to Pages 1 

through 18, Pages 24 through 32, Pages 73 through 76, 

Pages 109 through 113, Pages 186 through 189, and 

Pages 224 through 227. 

THE COURT: The objection there is 

MR. KAUFFMAN: Well, that it is hearsay, 

that it is written by and interpreted by someone not 

here for me to cross-examine as to the basis for 

their opinions, conclusions, or whatever they've 

written in here. 

Although it is under state seal, according to 

Rule 902(1), all that does is say that no extrinsic 

evidence of authenticity is required to admit the 

document, and I'm not objecting to the authenticity 

of the document as a state document. I do object to 

the contents for the truth of the matter stated. 

MR. GRAY: We would join in the objection, 

Your Honor, and merely point out this is the 

identical situation that we faced with Dr. Lutz 

trying to introduce the state's own report and they 

made us bring in the author from out of town based on 

objections. If they have a witness who can prove up 
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this document, so be it. But this witness certainly 

can't, and just to throw it out of the briefcase and 

say •I want to now offer a document" is improper and 

it's hearsay and I would join in the objection on 

those grounds. 

MR. O'HANLON: Mr. Gray fails to appreciate 

the distinction between Dr. Lutz' report and this. 

In Dr. Lutz' report, he insists on calling it the 

state's own report. It is not the state's own 

report, it is Dr. Lutz' report. If it was under seal 

and was the state's .own report, it would have been 

self-authenticating under Rule 902 and would not have 

required his presence to authenticate it. We've got 

specific authorization for it. 

MR. KAUFFMAN: Your Honor, just because 

it's authenticating doesn't mean it's admissible. 

Under Mr. O'Hanlon's theory, if Dr. Kirby wrote a 

letter sayihg, "Dear friends, the system of education 

school financing in Texas is constitutional, it is 

equitable, it is fair," they could get that into 

evidence for the truth of the matte~ stated and we 

couldn't cross-examine Dr. Kirby on it. I mean, it 

makes absolutely no sense. There is interpretation 

in these documents is the problem. We're not 

questioning the numbers~ 
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But again, under Mr. O'Hanlon's theory -- the 

Defendant in this case, as it turns out, writes on 

his stationery which has the steel -- the seal of the 

State of Texas -- excuse me for the slip which has 

the seal of the State of Texas, and said "I find that 

Plaintiffs' lawsuit is useless and the system of 

education in school finance is constitutional." We 

couldn't object to it. These are authenticity rules, 

not admissibility rules under Section 9 of the 

evidence code. 

MR. GRAY: I assume, Your Honor, they can 

prove this up and admit it through a proper witness, 

and I don't have any objection to their asking 

hypothetical questions premised upon proving this up 

at a later date. But I don't want to set a precedent 

of not objecting to documents that start getting 

pulled out of briefcases without the author present 

to be cross-examined as to their interpretive 

commentary. 

MR. O'HANLON: Two things, Your Honor. One 

is, is that I don't have to prove it up. I've got a 

specific self-authentication provision. 

THE COURT: That means you -- that the 

document itself is not subject to a hearsay 

objection. It's authenticated. 
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MR. O'HANLON: That's correct. 

THE COURT: The foundation is laid for it. 

MR. O'HANLON: That's correct. 

THE COURT: Now, you're at the contents. 

MR. O'HANLON: I'm not interested in the 

interpretive commentary for the truth of the matter 

asserted anyway other than it's just the agency's 

position. The numbers are important, and that's what 

I intend to question this witness from. The Court 

may read them. I'm not offering the running 

commentary for the truth of the matter asserted 

anyway. The numbers I'm offering -- the test scores 

I'm offering for the truth of the matter asserted 

themselves. The Court can draw whatever inferences 

it wants out of those numbers. 

MR. GRAY: That would solve a substantial 

portion of our objection. In fact, I-withdraw it if 

you're only offering the test scores, the listing of 

the test scores, none of the graphs, none of the 

commentaries in this exhibit, then I will withdraw my 

objection as to them. 

MR. O'HANLON: Well, the graphs are -- and 

I can prove up the graphs with Mr. Foster, I believe. 

The numbers I'm going to ask him about correlate to 

the graphs I want him to look at. That's just a 
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calculation from the graphs. And as we already know, 

this is probably the best expert we have on graphs 

and charts. 

·part. 

MR. GRAY: We will stipulate to that. 

MR. KAUFFMAN: We will stipulate to that 

THE COURT: Do I have any objections left 

to rule on now? 

MR. KAUFFMAN: Yes, sir, Your Honor. We 

again object to. the admissibility of Exhibit 26, the 

pages that I listed. They are hearsay. They are 

being offered for the truth of the matter stated~ 

They are interpretations. And even though they're 

under state seal, which is proof of their 

authenticity, they're hearsay and we object. 

MR. GRAY: I thought his offer had just 

been limited. Maybe I was misinterpreting what you 

said, Kevin. 

MR. O'HANLON: The interpreted commentary, 

I have restricted the offer to set out the agency's 

position with respect -- or interpretations to these 

numbers. I'm not offering it for the truth of the 

matter asserted. We'll have testimony of the authors 

of these with respect to inferences and conclusions 

they draw. I want to get the numbers in right now. 
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Then I'm going to ask him about a couple of the 

graphs, which I think he can say fairly represent the 

numbers. 

MR. GRAY: So you're not offering these 

pages, then. These are interpretive commentary. 

MR. O'HANLON: Well, I'm going to 

MR. GRAY: Al's objection goes to the 

interpretive commentary that he read off those pages. 

If you're not offering those pages, we don't have any 

objection. 

MR. O'HANLON: I'm offering those pages. 

I'm not offering them for the truth of the matter 

asserted. 

MR. KAUFFMAN: Then what's their relevance? 

MR. O'HANLON: It's the agency's position. 

It is not an unreasonable -- the Court can draw 

whatever inferences it wants. It can agree or 

disagree. 

THE COURT: You're not offering them for 

the truth of the matter asserted? 

MR. O'HANLON: That's right. 

THE COURT: Why else would you want to 

off er them? 

MR. O'HANLON: Well, the agency has made 

some interpretations. The interpretations are not 
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important at this time. They may be. I don't 

what I want to get into is the numbers and these two 

graphs that I talked about last night, and the graphs 

come from the numbers. 

MR. KAUFFMAN: The graphs he is talking 

about are in the pages we do object to. They are 

interpretation. The persons who came up with those 

graphs decided how to scale them and put the numbers 

in and are not here for me to cross-examine. To try 

to do it through our witness when they have witnesses 

that can do it is -~ if it is not offered for the 

truth of the matter stated, then it's irrelevant. It 

is not probative evidence at this time. 

MR. O'HANLON: Well, Your Honor, if you'll 

look at Rule 803 C 8) • 

THE COURT: Uh-huh. 

MR. O'HANLON: The top of Rule 803 says 

•The followlng are not excluded by the hearsay rule." 

This is simply not hearsay in the classic sense. It 

could not be hearsay under the Texas Rules of 

Evidence. 

THE COURT: You think 803(8) would do away 

with their objection, right? 

MR. O'HANLON: Yes. That's (6) also, 

803(6). 
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THE COURT: I don't think 803(8) helps you 

get an interpretation. But in 803(6), records of 

regularly conducted activity, the Texas Supreme court 

did away with Loper versus Andrews (Phon.) when they 

wrote that new rule, 803 (6). 

MR. O'HANLON: Uh-huh. 

THE COURT: I don't know why that wouldn't 

apply to (8), either. What Loper versus Andrews said 

was, as an example in Loper versus Andrews, medical 

records, it said that entry by a doctor, for 

instance, a diagnosis, that the observor of the 

records could not tell was made upon reasonable 

medical certainty, Loper versus Andrews said that was 

excluded. The Texas Supreme Court says now under new 

Rule 803(6), it's admitted --

MR. O'HANLON: That's correct. 

THE COURT: eliminating the court or the 

judge as the one who decides whether or not a 

diagnosis,- as an example in a medical record, is 

likely to have been made based on medical reasonable 

certainty. The idea is that puts the court in the 

business of being a doctor, which, of course, we're 

not. That's the Texas Supreme Court's thinking, 

anyway. 

so I guess the same -- the question now is 
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whether or not there can be interpretations under 

803(8). I don't think in the words of 803(8) the 

interpretation is allowed. 

MR. KAUFFMAN: Your Honor, we would 

certainly argue this is very interpretive language. 

THE COURT: Well, give me an example. 

MR. KAUFFMAN: Okay. On Page 27 they say, 

"As displayed in the following chart, significant 

growth in student performance between October '85 and 

October '86 is evident." 

On Page 28 they say that, "As indicated, 

predicted national percentile rankings of 11th 

graders increased in both math and writing~ The 

predicted reading percentile rankings remain the 

same. Since the achievement test and TEAMS reading 

section of the language arts test were equated on the 

basis of reading comprehension of test items, this 

lack of growth is not surprising." 

It seems clearly to be interpretations of the 

facts, slanted toward the Defendants' point of view 

in the case. The charts on 27 and 31, which are the 

things that they want to cross-examine Mr. Foster 

about, are scaled scores without any explanation of 

what those scaled scores are. 

If you look on Page 27, the only thing I can 
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understand is those scaled scores go from zero to 

1,000, and they have given us here a small range of 

that from 700 to 780. 

Then on page 31, they go a step farther, don't 

even give us the whole range. They talk about the 

additional scores on these two scales of 1,000, you 

add up the two additional scores, and they draw you a 

chart that goes from 10 to 60 on a scale which would 

now be 2,000. 

So it is certainly interpr_etive both in the 

language and in the way they've decided to draw these 

charts. That's the basis again of our objection. 

I don't have a chance to cross-examine whoever 

came up with these things. If he starts questioning 

the witness about it, this is a witness who did not 

prepare these charts, does not know how they were 

done. It's going to lead to questions and answers 

which are not probative evidence in the case. 

MR. O'HANLON: Well, I can just take the 

same information, Judge, if we want to do that and 

make him draw them if that's what we want to do, if 

we want to stay here for a week. We can sit up at 

the board and draw them and I bet you we get tB the 

exact same graph. I mean, it's not all that 

confusing. What the graph displays is gain scores, 
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how much groups have gained in the last year compared 

I mean, it's not tricky. It comes exactly from the 

numbers that they say they don't disagree with. 

MR. KAUFFMAN: Your Honor, I guess I still 

maintain my objection. I think that if he wants to 

talk to Mr. Foster, I think it would be irrelevant 

and a waste of time. But if he wants to talk to 

Mr. Foster about some scores and draw them up there, 

we'll go through the process, but I'm not going to 

stipulate to these graphs as being admissible 

evidence. They are purposely designed to exaggerate 

certain points of view which are advantageous to the 

state, and I do not agree to their admissibility 

until I get to cross-examine whoever drew up the 

charts and whoever wrote the interpretive commentary. 

MR. O'HANLON: I'm not asking counsel to 

stipulate to anything. We have presented evidence. 

I think it's admissible under the Texas Rules of 

Evidence. They are public records. They are 

self-authenticating. 

THE COURT: Okay. Here iS· what I'm going 

to do. I think the reason the Texas Supreme Court 

made its change away from Loper versus Andrews was 

that those were entries being made in hospital 

records by medical practitioners which carried in and 
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of themselves weight. And what Loper versus Andrews 

did was it made -- put the fact finder and/or the 

put the fact finder in the position of judging 

whether or not a certain entry was put in there, and 

if certain entries were or were not, by the very 

words used, capable or incapable of being known that 

the diagnosis, as an example, was made on reasonable 

medical certainty. And it put the courts and the 

fact finder in a funny position, lacking the 

expertise to know. 

For instance, there's not really any way for me 

to know if the diagnosis states acute appendix 

rupture, if that's based on reasonable medical 

certainty. So there wasn't any way for me to judge. 

But in this sort of a situation where probably 

expertise is not required, I suppose you can take 

facts and figures and make your own conclusions. You 

know, just a lay person can. So I don't know that 

that 803(6) change would apply to this kind of a 

situation. 

So I'll sustain the objection. You're going to 

have to bring your witness. 

MR. O'HANLON: To the entire document? 

THE COURT: No, not to the entire document, 

just what he objected to. 
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1 MR. O'HANLON: All right. 

2 THE COURT: Before we get started on this, 

3 let's stop for morning break. You can have the --

4· MR. O'HANLON: All right. 

5 THE co u RT : f ul 1 g 0 at it • 

6 Okay. We'll get started up again at a quarter 

7 till. 

8 (Morning break.) 

9 THE COURT: All right, sir. 

10 FURTHER RECROSS EXAMINATION (CONTINUED) 

11 BY MR. O'HANLON: 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

Mr. Foster, we were talking about expenditures and 

quality programs and things of that nature. I'll ask 

you to look at Page 45 of Defendants' Exhibit No. 26. 

Do you have a copy of that in front of you? 

No, I do not. I just have with me copies of the 

pages that you told me last night you-would like to-·~ 

I believe 45 is in there. 

Well. as a matter of fact, you are right. Let me use 

my lighter version, if I may. 

Okay. 

All right. I have it. 

Now, what this is, is it not, is a display -- or 

actually Pages 43 through 45 are displays of 11th 

grade TEAMS scores by various categories? 
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Yes. 

All riqht. Now, if you'll look on Page 45, let's 

look at how it's split up for operating costs per 

student. 

I suppose rather than writing on the board, 

·we've got a -- if the Court wants to follow along. 

What those numbers are that are displayed there 

are scaled scores, are they not? 

That's how they are identified. I do not know how 

they were scaled, but they are identified as scaled 

scores. 

Now, do you think minor differences in scaled scores 

are indicative of quality programs? 

Well, first of all, I would have to know how the 

scores were scaled. There are various ways of doing 

that, and not knowing how this was done, it would not 

allow me to answer that question. 

Okay. But looking at operating costs per student 

there, you see very minor differences in scaled 

scores, do you not? 

The greatest difference is a difference of 15 points 

between the lowest and the highest out of seven 

scores that are in the 700 area. 

Okay. But that lowest score is not -- and that's the 

difference between which? Where do you observe that 
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difference? 

I was looking at the October '85 mathematics, for 

example 

Okay. 

-- where the lowest is -- well, it's actually 22, 

with the highest being 754 and the lowest being 732, 

so that's 22 •. 

Now, you don't see an increase in test scores by 

looking at that that's correlated or directly 

proportional to increase in spending, do you? 

Well, there is obviously a correlation between the 

low spending to the high spending. The two highest 

numbers of those five are in the high spending 

districts, the lowest is in the middle, and then the 

lowest two are both lower than the highest two. So 

there is obviously some correlation there. 

Okay. But if you look at, say, for example, the 

October '86 language arts, the difference between the 

lowest and highest is two points on the scaled score. 

This is October '86? 

Yes, sir. 

Okay. It's between 79 and 92. 

All right. But that's between two districts that are 

relatively close to each other. 

I thought you meant the greatest difference. You 



1 

2 

3 Q. 

mean the difference between the highest and the 

lowest operating cost category? 

Yes, sir. 
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5 Q. - Okay. 
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MR. KAUFFMAN: Your Honor, I guess I 

continue objecting to this. The witness has said he 

doesn't know what these scaled scores are or what 

they came from. The operating cost per student 

figures, we don't know whether that includes or does 

not include federal _funds. The operating cost per 

student figure is not a figure that Mr. Foster has 

used in any of his testimony to reflect what 

districts are actually spending on their kids. There 

is no reflection whether these operating costs are 

weighted at all. 

So our objection is to the relevancy of the 

questions related to the case and to any predicate 

that this witness is able to interpret these 

documents. 

THE COURT: Well, I think ~t is laborious 

of this witness, but I'll overrule. 

Make a note that we don't know if these figures 

have federal money in them and we don't know if they 

are weighted. 
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1 MR. O'HANLON: Judge, I can tell you 

2 they're not weighted. 

3 THE COURT: Okay. Well, that's fine. 

4 BY MR. O'HANLON: 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Let's look on Page 44 briefly. Well, first of all, 

does that give you any pause in your analysis that 

merely increasing the expenditure level will result 

in higher rates test scores, better education? 

It's the state's finding in the Advisory Committee 

accountable cost study that districts which have 

scores above one standard deviation from the mean 

spend on the average $311.00 more per student than 

other districts. That is the state's finding. 

No. Actually, it's the Accountable Cost Committee's 

finding, isn't it? 

Done by the State Board and adopted by the State 

Board. 

But do these numbers give you any pause by merely 

increasing expenditure levels per student, whether we 

include federal funds or not? Does that give you a 

little pause in saying we're going to get a better 

quality education by just simply appropriating more 

dollars out there? 

It does not give me any pause at all. The 

methodology used by the state in its Advisory 
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Committee report as adopted by the State Board of 

Education was a far superior methodology to just this 

kind of listing that you have here where there is no 

differentiation among district types or what they're 

doing. So it would give me no pause at all. To me, 

it means nothing, essentially. 

Now, let's look at how the minority populations did 

in the state on Page 44. 

Okay. I have that column. 

What that is, it ranked districts by percentage of 

each of the minority populations, White and Hispanic, 

did it not? 

There is a category for Black, a category for 

Hispanic and a category that just says minority 

percent. 

Okay. There's a clear discernible trend there that 

districts that had higher minority populations did 

significantly better in gains, did they not, than did 

districts with less or fewer minority kids? 

Well, I don't know. I would not characterize those 

as significantly better. The range is not all that 

great. If you actually graph those numbers based on 

the full scores, you would have bars that represented 

numbers greater than 1,500 because they have combined 

both tests. so instead of the 700 or 800 that Mr. 
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Kauffman was talking about, you would actually have 

bars that represented twice that much, and then the 

difference between the tops of those bars as you 

looked at the chart would be very, very small 

differences compared to the way the agency has chosen 

to graph those numbers on Pages 30 and 31, where they 

are representing those differences across only part 

of the amount by which those combined scores changed. 

Let's look at 30 and 31 briefly. 

All riqht. 

MR. KAUFFMAN: Your Honor, I renew our 

objection. These pages are exactly the pages that I 

did object to and the Court sustained my objection to 

the admission of Pages 30 and 31. This is not 

admitted evidence. That's just what we had about an 

hour fight about. 

THE COURT: Okay. 

MR. O'HANLON: What does okay mean? 

THE COURT: I was hoping you would realize 

that Page 31 is not in evidence. 

MR. O'HANLON: All right. Well, I think I 

can prove it up through this witness. 

THE COURT: You're going to prove up Page 

31. All right. We'll see. Go ahead. 



3277 

1 BY MR. O'HANLON: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Now, what's displayed on that graph -- or it's 

calculable from Page 44, is it not? 

Yes. The graph on Page 30 appears .to be a graphic 

representation of the final column on Page 44 in the 

middle of the page in the section headed "Minorzty 

Percent." 

Okay. What that is is simply taking the gains, is it 

not, and displaying those between the two years? 

It is, in fact, displaying those gains. But in the 

graph, they actually -- instead of using a zero 

point, the graph picks up at 15, and some of the bars 

in the graph are only about a third higher than that. 

so what the graph has the affect of doing is to 

overstate the differential. 

No. What it talks about is the gains, is it not? 

It's not overstating the gains. 

Right. But it doesn't even graph the gains from 

zero. It graphs them from 15. 

All right. So all you would do -- that wouldn't 

change the tops, you would just make each one of the 

columns a bit higher, wouldn't it? 

Well, any time that you're graphing information, the 

longer the set of bars are if you have the same 

spaces at the top, the longer the bars, the less the 
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spaces at the top have a graphic -- a visual power to 

suggest differences. 

If indeed you put the whole combined scores, 

looked at it as a whole, you would have bars that 

went from zero to over 1,500, and then a difference 

of 20 between two bars that are already at the 1,500 

level would not make any -- would not be perceived 

the same way that these would be perceived. 

so this is what one does when one is presenting 

graphic information in an attempt to exaggerate. 

I see. So the kids with districts that have 75 

percent over or more in minority populations didn't 

gain more than the rest of the state as a whole? 

The figures that show the gains in the table are 

accurate figures. But what I'm saying is the graphic 

representation of those is misleading. 

All right. would that lead you to draw any 

inferences or conclusions that at least to the extent 

that we're dealing with minority populations that the 

reforms under House Bill 72 have had some siqnif icant 

impact? 

I don't think that reforms under House Bill 72 

insofar as we're talking about finance reforms have 

anything to do with these changes in test scores. 

Now, the fact that these tests were instituted 
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under House Bill 72 means that there is an impact of 

House Bill 72 on them because House Bill 72 

established them. 

But the finance has nothing to do with it. Any 

educator that I have ever talked to will tell you 

that you don't realize substantial results a few 

months after additional monies become available. In 

fact, I think there has been testimony to that 

effect. 

This was an over -- at least the '86 scores were in 

excess of two years after additional monies had 

become available, were they not? 

No. The first one in October of '85 would have been 

-- well, that would have been 

Over a year. 

-- one year of change under House Bill 72 would have 

been in effect then. 

Right. 

And two years under it, as of the second one. 

That's right. 

That is correct. 

So one would have to argue that that money made 

that kind of difference in that short period of time. 

Most educators that I've talked to don't believe that 

you have instant success with those kinds of changes, 
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that it takes time. I think Dr. Hooker has testified 

to that effect, and I agree with him on that. 

So it's fair to say we haven't fully realized the 

impact of the additional assistance that has been 

available by and large to the poorer districts 

through House Bill 72? 

There are some things that are realizable 

immediately. There are other things that won't be 

realized for a good number of years. 

All right. Let's look on Page 43 at the distribution 

of test scores by wealth of districts. 

On 43? 

Yes, sir. 

Okay. 

What the display there shows is that by a~d large, 

the poorer districts are gaining faster than the 

state, are they not? The state total~ by the way, is 

displayed at the bottom, which is 31. 

Right. The connection between those scores and 

minority scores is fairly strong, as I am sure you 

are aware. 

Yes, sir, I am. 

So whatever you would see in one group you would 

anticipate seeing in the other, so my evaluation of 

this is the same as my evaluation of the others. 
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All right. But we see clearly there that the poorer 

districts by and large are gaining faster than the 

state as a whole, don't we? 

What these figures show is for reasons that have not 

been -- that are not apparent in the pages that I 

have been asked to look for that there has been a 

change in test scores from one year to the next and 

the change has occurred in virtually all categories, 

rich, poor, minority, high minority, low minority, 

urban, rural, so forth. So there have been between 

those two years, including in school districts that 

obviously lost money under House Bill 72, there have 

been gains in the test scores. 

Yes, sir. But the districts that got the most, that 

is, is that the districts in the first two categories 

under wealth in terms of House Bill 72 had an average 

of a 40 point gain versus a statewide average of 31. 

If you look at the figures that show where they 

actually started --

Uh-huh. 

-- the figures that precede the gains 

Uh-huh. 

-- you will find that in almost every instance in 

this report, the greatest gains are made by the 

groups that start the lowest --
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Yes, sir. 

-- which is exactly what one would expect from these 

kinds of tests from the first to the second 

administration without regard to whether people lost 

money or gained money or whatever. That's the nature 

of -- that's what happens when you start giving 

annual tests. The ones for October of '87 are going 

to look a lot better than this because there is going 

to be teaching tests, there's competition among 

school districts for test scores. That's what 

happens with standardized tests. You always have 

between the first and second and even second and 

third very impressive gains, especially when you 

start with the groups that start the lowest. What it 

really means is that they have been taught the tests 

a little better the second year. 

So it wouldn't surprise you that test scores for the 

October '87 admission, which we don't have here 

because we haven't compiled them yet, would show that 

same trend? 

Right. Once again, those that are now the lowest 

will probably show the greatest gain. 

Okay. So that we're not going to end up with much of 

a gap between the wealthiest districts and poorest 

districts, are we, in terms of test scores? 
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There will still be some, I would guess, but the gap 

is going to certainly close just by virtue of taking 

the tests. But if you then have to -- if you're 

assuming that that is all there is to education, is 

profficiency and minimum skills tests, then you're 

missing the whole point with respect to what it is 

we're here talking about. 

Well, the minimum skills tests are taken right out of 

the essential elements out of Chapter 75, aren't 

they? 

Right. But the essential elements are not all of 

what Chapter 75 calls for. Chapter 75 calls for 

school districts to provide whatever they can. It 

urges and induces them to provide all kinds of 

programs and opportunities that go way beyond what 

anyone would ever test in a minimum skills test. 

Okay. So from your inference there, I take it that 

you will not be surprised if, as of the October 

administration, we don't see much difference in the 

relative ability of kids to perform on standardized 

tests measuring skills in mat~ematios and language 

arts? 

These minimum skills that are included in those 

tests, the gaps will continue to close if for no 

other reason than because those tests will be taught 
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better and better. In rich districts, poor 

districts, whatever, as long as the state establishes 

this competitive situation between school districts, 

school districts are going to apply resources to the 

business of teaching tests and praising kids that do 

well on tests and eventually they will get tickets to 

Astroworld and heavens knows what; the same kind of 

thing that is now used to induce them during count 

weeks. 

Are you saying you don't need to know the stuff to be 

able to pass the test? 

Are you familiar with the minimum skills test? 

I actually am. I've actually taken every one of 

these examinations, as a matter of fact. 

Are you saying that they don't have any 

relationship to actual ability to perform? 

On minimum skills tests. 

That's reading --

The kinds of things that you can do by rote. 

All right. Do you write essays by rote? 

No. But the kind of essay you need to write for 

those minimum skills tests are not exactly demanding 

of high language skills. 

They are demanding of the ability to write a complete 

sentence. 
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And punctuation and things of that nature. 

Not very complicated punctuation. 
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Okay. So your quality program is going to -

includes all kinds of things that are essentially 

unmeasurable, aren't they? 

I don't think they are essentially unmeasurable. We 

don't, as a matter of course, in Texas today do a 

whole lot of measuring of those things, but they have 

been measured in other states. There has been in 

other states tracking of students to find out how 

well they're prepared for college by finding out what 

they do once they get to college. And even in some 

cases, studies are done to determine how well they do 

in life after college. So there is a lot of data 

that can be collected that is not typically collected 

in Texas today that would be indicative of quality 

education. 

would you look down at tax effort for a second. 

There's not much of a relationship between tax 

effort and test scores, is there? 

With the same caveats as to how these things were 

done, there is a difference. I don't know how 

significant the difference is or is not, because I 

don't know how the scores were scaled. But there is 
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some difference just in the numbers that are there. 

In fact, the districts with the highest gains once 

again have the lowest tax effort. 

Oh, I was looking at how they did. The higher tax 

effort districts did better, but you're right, they 

"didn't gain quite as much because obviously they are 

better off to start with. 

MR. O'HANLON: I don't have any further 

9 questions. 

10 FURTHER RECROSS EXAMINATION 

11 BY MR. TURNER: 
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Mr. Foster, I have tried to look as best I could at 

this Foster proposal we've been talking about which 

has a label on it, Plaintiffs' Exhibit 147-B. I 

don't believe it's been offered or admitted into 

evidence, but this is your proposal that you referred 

to yesterday that we asked you to produce today for 

us. 

This is not my proposal. It is what I said 

repeatedly it was yesterday, and that is one of the 

options that is within a range of figures that I used 

at the beginning of the day. This is one of the 

options which is within that range, and it is 

specifically the option that keys off the State 

Advisory Committee's quality level programming ~lus 
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actual debt. That's what it is. It is one of the 

options and that is specifically that option. 

Is this the first option that you've actually looked 

at or decided to run some figures on and to really 

look at and see what impact of your theory would be 

if actually applied? 

This is the first option that we have examined very 

recently within the context of this lawsuit that was 

carried all the way to the extreme of perfecting the 

distribution to zero and actually printing reports. 

Over the years, as I mentioned yesterday, I 

have looked at more of these kinds of printouts than 

I can recall. 

All right. I believe we noted on Page 27 that Dallas 

becomes a budget balanced district and loses $67 

million in state aid. 

Yes. The fact that their equalized rate is below 

$1.04 would indicate they're budget balanced and they 

would indeed lose $67 million in round fiqures. that 

is correct. 

On that same page, the Austin Independent School 

District becomes budget balanced? 

That is correct. 

And loses $52 million in state aid? 

That is correct, so they can then offer a quality 
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program and meet their actual debt obligations for a 

tax rate of 87 cents compared to the statewide 

equalized rate of $1.04, yes. 

According to Bench Marks, Austin Independent School 

District in 1985 had a true or effective tax rate of 

61 cents. So to tax at the so-called equalized rate, 

you suggest they would need to raise their taxes 26 

cents per hundred dollar valuation to continue to 

spend at this so-called quality level. 

I don't know that they today spend at this quality 

level. I'm not sure what level of expenditure they 

are at. They would not need to raise this rate. 

They would not need to spend at that level. They 

would have the option like every other district in 

the state, and their actual total tax rate is 59 

cents using current data. 

59 cents. So to move to 87 cents, they would have to 

raise their· rate 28 cents? 

Yes. 

Which would not quite be a doubling -- excuse me -

not quite be a 50 percent increase i·n their tax rate, 

but certainly is pretty close to it, is that correct? 

Did you calculate that? 

Well, they bave 59 cents, you said, and we're moving 

up 28 cents. So that's close to a 50 percent 
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increase in their tax rate. 

If they elected to fund at that level, which they may 

not be funding at now. 

Well, but losing that amount of state aid, $52 

million, we can expect most of these school districts 

when they lose state aid to try to do something to 

continue the program to which they are accustomed and 

also to continue to pay the outstanding indebtedness 

that they are obligated to pay. 

They will pay their outstanding indebtedness. That's 

not much of a question. What other districts, at 

least Dallas has done, with state aid losses is to 

streamline their program. They were well known for 

having a top-heavy school district prior to these 

changes. They were criticized widely for having many 

more administrators, much hiqher administrative 

costs. 

Austin is now apparently the state leader or 

close to the state leader in top-heaviness. I would 

expect that one of the things Austin would do in an 

effort to maintain the quality of education at the 

classroom and campus level would be to do something 

with the apparent -- the fact that they have many 

more administrators and higher administrative costs 

than most comparable districts. At least they have 
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that option before they start going to the classroom 

and increasing classes and firing good teachers. 

Mr. Foster, were you in the courtroom when Mr. Sawyer 

fr.om North Forest testified? 

I was here during part of his testimony. 

I want to ask you, if you will, to look with me for a 

moment at the impact of this first -- what we'll call 

the first Foster proposal on Harris County. 

At the present time, there is one school 

district in Harris County ~hat's budget balanced and 

that's Deer Park, is that correct? 

I am not sure if that's the case. 

All right. 

I do not have these listed by counties, so --

All riqht. I'm going to write these up here. I have 

taken the time to go through this and do this and you 

feel free to check me as I do this. 

I'm going to list the districts that lose state 

aid on the left side and the districts that gain 

state aid on the right-hand side so that if we were 

trying to sell this plan to the Harris County 

delegation and the Texas Legislature, we could show 

them exactly what this plan would do. 

In Harris County, under your plan, six school 

districts become budget balanced and thus lose state 
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aid except for one, which is Deer Park, which is 

budget balanced currantly so they don't lose any 

more. They've already lost all of it under House 

Bill 72. 

The districts that become budget balanced --

·and I'm going to list the budget balanced districts 

here -- are La Porte, Spring Branch, Deer Park, which 

I will put an asterisk by because they already are 

budget balanced, Houston, Sheldori, and Katy. 

La Porte loses $3.7 million. Spring Branch 

loses 11 million. Deer Park has no loss because they 

already are budget balanced. Houston loses $145~6 

million. Sheldon loses $1.6 million. Katy loses 7.5 

million. 

Other losers in Harris county that still will 

receive some state aid -- we'll call these "Other 

Losers" -- are Goose Creek, Aldine. 

Cypress-Fairbanks, Alief, Tomball, Spring, Pasadena, 

and Galena Park. Goose Creek -- and check me on 

these as we go through, if you care to -- they lose 

nine --

MR. GRAY: If you'll give us the page 

numbers, we will. But otherwise~ there is no way we 

can. 

MR. TURNER: Okay. 
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Goose Creek loses 9.6. Aldine loses 11.6. 

Cypress-Fairbanks loses 16.9 million. Alief loses 

6.5. Tomball loses 1.1. Spring loses 1.8. Pasadena 

loses 1.8. Galena Park loses something over 600,000. 

I will put .6. The total loss in state aid of these 

districts is approximately $218.4 million. 

Now, let's examine -- do you see anything 

there, Mr. Foster, as you were trying to follow me -

and I realize you couldn't -- but did you find 

anything that you were glancing at that I was in 

error in? 

No. I'm not looking at those. You will have to 

identify them by page. 

I reserve the right for you or any counsel to correct 

me if I made any errors. I was trying to do this 

while you were being cross-examined by Mr. O'Hanlon. 

So if I made any error, I would be glad to correct 

it. 

You will recall if you were here during that 

portion of Mr. Sawyer's testimony that he stated that 

during the first year of House Bill 72 

MR. KAUFFMAN: Excuse me. I think the 

witness is still trying to check your figures. He 

ought to either listen to your question or check his 
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fiqures, one of the two. So either let him check or 

ask him a question. 

You may proceed with your question. 

Mr. Sawyer, the superintendent of North Forest, told 

this Court that the first year, in the first year of 

the implementation of House Bill 72, that he gained 

in state aid $10.6 million. That would be the 

1984-'85 school year, is that correct? 

That's correct, and I recall that fiqure. 

In addition to that 10.6 million, he told the Court 

that in the second year of House Bill 72, he gained 

an additional $9.5 million. 

MR. KAUFFMAN: Your Honor, we object to 

that as a characterization. That was not his 

testimony. He said that the gain was 10.6. The next 

year. the overall gain was 9.5, not in addition. So 

it doesn't go 10.6, then 20 million more the next 

year. 

THE COURT: That's how I recall it. 

MR. TURNER: That's right. 

21 BY MR. TURNER: 
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In other words, in the second year, his net gain 

The numbers went down. The net gain over prior law 

went from ten to nine to, I think, eight something or 

at least a lower nine 
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That's riqht. 

because of changes in the student population. 

Do you recall him testifying that in that first year 

when he got 10.6 million, he created a reserve, he 

called it, that allowed him to not expend three 

million of that ten on operations, but to hold that 

and carry that over for some other purposes, 

construction, as I recall, being among those 

purposes, for that $3 million that he did not spend 

in the first year? 

I don't recall all those details, but I do recall he 

said he established a reserve. 

All riqht. Under your plan, North Forest is aqain a 

gainer, and they gain approximately $11 million under 

your plan, about a million dollars more than they 

gained on the average, if you will, under House Bill 

72 already. 

Now, I believe you had some difficulty 

responding to a question that I had propounded to you 

yesterday regarding the good faith of the Legislature 

in enacting House Bill 72 as a step toward equity in 

this state. Having seen that the State of Texas and 

under House Bill 72 increased North Forestis state 

aid approximately $10 million, and now seeing that 

'your Foster Proposal No. l gives them another very 
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similar like amount of money, would it cause you to 

reconsider your position regarding the movement that 

the Legislature made toward equity in the enactment 

of House Bill 72? 

No, it would not. My testimony on that stands. 

So the fact that under your Proposal No. l, North 

Forest would have about $21 million more in state aid 

than it had before House Bill 72, coupled with the 

fact that the Legislature itself, by its own action, 

moved half way there toward your theoretical Proposal 

No. 1 does not cause you to reconsider your opinion 

of what the Legislature did in enacting House Bill 

72? 

It does not cause me to change my testimony. 

Other gainers in Harris County include Channelview, 

which gains $1 million; Humble qains $3 million; 

Huffman gains a little under a million dollars, .98; 

Klein gains three -- excuse me -- $13 million; and 

Crosby gains approximately $850,000, so I will say 

.as million, for a total -- and I think I rounded 

this up to one in my addition. Let me check myself 

here. 

29.85? 

MR. KAUFFMAN: About 30. 

MR. GRAY: 31. 
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30 is fine. 

Round it up, call it 30. Total gain in state aid tc 

school districts in Harris County, $30 million. 

Mr. Foster, you, of course, I'm sure, being 

familiar with the legislative process, would 

understand that it would be difficult to persuade the 

members of the Harris County deleqation and the 

Legislature to enact a Foster Proposal No. 1. 

I've already testified that real equalization in 

Texas doesn't have the votes in the Legislature and 

you have just demonstrated that as well as anyone 

could. 

If you do the same thing with Dallas County, 

you will understand where the rest of the 11 votes 

come in the senate to block anything of this nature. 

Because of what I've displayed here, doesn't it cause 

you to perhaps agree with the testimony that was 

offered in this courtroom a few days ago to the 

effect that no real progress can be made toward 

equity unless there's some additional state funding 

that goes along with it? 

No. I.do not agree with that proposition. I would 

-- if it were a matter entirely for the Legislature, 

that's another matter. But we're talking about the 

realities of where we are, and the fact is that this 
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option, not Foster Proposal No. 1, but the option 

that I have brought to this Court does, in fact, 

demonstrate that substantial gains can be made in 

equity without an additional penney of state aid 

being put into the pot. 

Well, wouldn't you agree with me that the impact-of 

House Bill 72 and the numbers that flow from those 

changes in state aid, gains and losses, also 

demonstrate that progress toward equity can be made 

by the Texas Legislature? 

What it demonstrated is that that exercise reflects 

about as far as the Legislature is capable of going, 

given the combination of voting patterns and wealth 

in the State of Texas. The Legislature -- I cannot 

conceive of the Legislature making substantial 

additional progress. They had the opportunity when 

they were dealing with House Bill 72 and SCOPE 

proposals. They did not provide for equity. They 
. 

miqht be able to say they went about as far as they 

could go, but they obviously didn't go far enough. 

And I don't see, personally, any potential for their 

going any further on their own hook. 

Well. let's examine that a little bit, Mr. Foster. 

You said there you can't imagine them going any 

further and that you can't imagine them making 
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further progress. You acknowledged to me the other 

day, did you not, that one of the factors that the 

Legislature can rationally or a legislator can 

rationally consider when he is dealing with school 

finance is the impact upon the local property 

taxpayer as a result of the changes that he makes? 

He can look at -- he can rationally look at his 

political future in terms of whether and to the 

extent to which he off ends the local chamber of 

commerce and the major taxpayers by voting for 

something that has what would be considered back home 

in the economic community an adverse impact. He 

miqht rationally consider that. 

Well, even without appealing and considering his own 

selfish interest in holding off ice and maintaining 

his position in office, you would agree with me it's 

rational for a legislator to consider "what kind of 

additional ~ax burden am I likely to generate on the 

people of my district as a result of the legislation 

that's before me?" 

It is something that a legislator w~ll do. A 

leqislator will consider all of those things. 

We are talking, in my judgment, about 

priorities. The question is whether the legislator 

would give higher priority to equity for kids across 
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the state or to individual taxpayers within his 

political jurisdiction. I don't think the response 

requires a characterization of rationality. I think 

it's the real world of practical politics. 

But you wouldn't accuse a leqislator of not acting in 

good faith if he considered both factors; that is, 

the educational needs of the children in his district 

and the burden of the property taxpayer within his 

district? 

What I'm sayinq is that in the interest of school 

finance equity. there is a hiqher priority involved 

in all of those considerations. and there is nothing 

wrong or illegitimate about a legislator considering 

all of the implications. But where he finally comes 

down. history has shown, is more likely to reflect 

his own political ambitions and the economic concerns 

of the people back in his district. It's more likely 

to come down on that side than it is on the side of 

equity for kids. 

Mr. Foster, you told me the other day that a tax rate 

change. percentage of change in your taxes, is 

oftentimes a more siqnif icant factor than the actual 

absolute rate that may exist in a given district as 

far as the ability of a local district to increase 

taxes. Do you recall that? 
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Yes. What I said is that even if you're talking 
; 

about a district where for years they have been able 

to tax at a dime and spend $10,000.00 a kid, if you 

adopted a program that forced them to go to 20 cents, 

and that's a 100 percent increase, they would squeal 

and holler about that 100 percent increase even 

though it's only a dime in comparison to some 

districts in the state which have been taxing at more 

than a dollar for years and years. 

So yes, a taxpayer going from 10 cents to 20 

cents would indeed be upset. 

I guess that reaction on the part of an individual 

would be similar to any increase you might have in 

the cost of his living. If my insurance on my 

automobile doubled next time, I would likely be upset 

and resistant to that change. 

Whether it's taxes or insurance -or whatever, 

that's a normal common reaction that we all have 

because it requires us, does it not, to adiust our 

expenditure patterns and we feel financially in a 

bind when we have dramatic increases in certain 

aspects of our cost of living? 

If I may put it another way, nobody likes an increase 

in the cost of anything. 

So you wouldn't fault a leqislator for being 
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sensitive to the amount of increase that he may pass 

on to a local property taxpayer in enacting school 

financ• legislation? 

I think it's part of his job as a representative of 

that area to do so. 

·rt wouldn't reflect any lack of good faith on his 

part if he considered that. 

Well. it would to the extent that he has failed to 

respond to a hiqher order of priorities. 

If you would, Mr. Foster. assume with me that the 

Legislature in enacting House Bill 72 was sensitive 

to the amount of shift in state aid that was brriught 

about by that leqislation or would be brought about 

by it for the reason that they were concerned about 

the impact upon local property taxpayers that would 

be brought about as a result of the changes they 

made. 

Would you not agree with me that the fact that 

they were sensitive to the degree of change does not 

forever place the Legislature of Texas in a position 

where, by your words. they cannot make any further 

progress than they have made to date? 

When I say they have gone about as far as they can 

go, that's based on a great deal of knowledge 

associated with the whole process that occurred in 
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19,84. The relationship between the Advisory group 

and the leadership and the key members of the 

·Legislature made it perfectly obvious. In fact. some 

keys members of the Legislature told me personally 

that the Legislature has gone about as far as it can 

go. 

I think those are people in a position to know 

and I would take their knowledge and understanding 

over anv speculation that you miqht propose or that I 

miqht otherwise get involved in. 

Well. you respect the fact, I'm sur.e, that the 

legislative process doesn't work and operate around 

the statement of one or two individuals that miqht 

have been made two years ago. 

I mean, that's obvious. 

You would also recognize that the demand on the part 

of the public for increasing quality of public 

education has been with us for years and is likely to 

continue with us for years into the future. 

Well. it hasn't been as intense at anv time, in my 

memory. as it was in 1984. By the way, we have the 

same leadership today by and large that we had in 

1984, with the exception of someone you worked for. 

You've been in the courtroom, I'm sure, when we have 

had certain the Plaintiffs have had certain 
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parents testify regarding the shortcomings that they 

saw in the education being provided for their 

children, haven't you? You've been here and heard 

some of that? 

Yes, I have. 

wouldn't you agree with me that that kind of general 

testimony, not specific, but general desire for a 

better education for my children could have been 

elicited from parents 20 and 40 years ago in like 

manner to which it was elicited in this courtroom 

currently? 

Well. that's hiqhly speculative, but I have no reason 

to believe that you could not have lined up similar 

witnesses 20 or 30 or 40 years ago, yes. 

So you don't really see any lessening of the interest 

or public concern or public demand for increasing the 

quality of public education in this state, do you? 

What I said- is that I have never observed it at a 

higher level than it was in 1984. In fact, at any 

given point in time that you might bring forth a set 

of parents who would say they were r·eal interested in 

their kids, or that you would even bring forth a 

handful of legislators who were absolutely dedicated 

to it, has no relationship really to the combined 

forces that were at work in 1983 and 1984. 
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I believe you stated that you recognize that it would 

be difficult to persuade the Harris County deleqation 

to support Foster Proposal No. 1 as it currently 

stands on that board where I have drawn it. 

MR. KAUFFMAN: Your Honor, we do object. 

He has said several times it's not Foster Proposal 

No. 1. It's an option that he considered, and I just 

don't want the record to reflect that this is 

Foster's proposal. It's an option. There is no 

testimony that this is Foster Proposal No. 1. 

MR. TURNER: Well. I mean, that's why I 

labeled it No. 1, Mr. Kauffman, because I assumed 

that there were going to be some other proposals. 

MR. KAUFFMAN: How about putting •option" 

up there? 

MR. TURNER: That's fine. Let the record 

reflect that proposal and option can be 

interchangeable. 

THE COURT: We understand what we're 

talking about when we call it Foster Proposal No. 1. 

MR. TURNER: I might ask the reporter, if 

she would, to mark this as Defendant-Intervenors' 

Exhibit whatever the next number is in order. 

(Defendant-Intervenors' 

Exhibit No. 21 marked.) 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3305 

MR. TURNER: Your Honor, the reporter has 

marked this as Defendant-Intervenors' Exhibit No. 21, 

and I would like to offer it into evidence. 

THE COURT: Okay. Objection? 

MR. GRAY: No objection with the 

understanding that this is one of an option, it is 

not a particular proposal that we're embracing. It's 

just trying to show the Court and all the parties 

there are ways to do it that are fair and equitable 

for all concerned. We will embrace specific options 

if we get to that point at the re!Redy phase, but we 

had understood the way the trial was to proceed was 

not coming forth with particular reliefs that we were 

embracing, but we are trying to come forth with 

options that show that it can be done in a more 

equitable manner. 

MR. TURNER: I think we all understand this 

is -- I have labeled it Foster Proposal No. 1, and 

Mr. Foster has said that he miqht have several 

options and perhaps this is the first option. 

I would like to say in response to what Mr. 

Gray said that we again have never talked in this 

case or had any agreement we were going to bifurcate 

this trial and we were going to try the issue of 

constitutionality and then have some later time when 
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the Plaintiffs could do all of these things and show 

us what their proposals are. 

As the Court is aware, we have diliqently tried 

on this side of the room to bring out through 

cross-examination what the Plaintiffs really -- what 

their plan -- somebody said their secret plan really 

is. This is the first one that we've been able to 

see. and we have been given the opportunity by seeing 

it to cross-examine it and to test it, and we believe 

the obliqation of the Plaintiffs in this cause is to 

reveal to us what it is they are proposing. 

The Court is aware that the tax jurisdiction 

idea is out there on the table in some loose and 

general form, and we think that the Plaintiffs are 

obliqated to let us see what their proposals are. As 

the Court, I think, mentioned when we started this 

trial, it's a lot better for a court in trying to 

make a ruling on constitutionality to see where we're 

going in trying to make that ruling. So we have no 

objection to it being known in the record as an 

option, but it is the first option that we've had the 

opportunity to view. 

MR. GRAY: I think that's fine, Your Honor. 

My concern is that we have -- and maybe 

erroneously so, and if so, we need to address the 
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issue -- have thought that all parties, both 

Plaintiff and Defendants, if the system as it 

currently stands was declared unconstitutional, that 

the Legislature ought to have an opportunity to 

attempt to fix it before the Court imposed a remedy 

that the parties came forward with. 

Mr. Turner said, "Absolutely, that's what we 

want.• But if he says, "No, let's bypass that 

legislative option and let's just come straightfoward 

with plans that we think are more fair and 

equitable,• we can do so. But it was at deference to 

them, to the state and to the process, to give the 

Legislature a chance to try to fix what we think is 

broken. 

If it's the state's position and the 

Defendants' position that, "No, we don't care for the 

Legislature to look at this aqain,• then we will 

indeed come-forward with specific plans that we say 

let's order to be implemented. But we're trying to 

give the Legislature a chance to address the issue. 

Maybe by Mr. Turner's comments just a minute ago, he 

is saying, "Let's don't do that," but I don't think 

so. 

MR. TURNER: I'm not, and he knows I'm not 

because we think the whole matter is a matter that 
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should rightfully be left to the Legislature. But we 

do think that it is appropriate for us to have the 

opportunity to examine the kinds of proposals that, 

if the Court were to find our system 

unconstitutional, the Legislature would have to 

struggle with. I think that it's clear that those 

kind of things are part of this lawsuit and I think 

the Foster Proposal No. 1 or Option No. 1 has shown 

some very interesting facts about the theory that 

this witness is asking this Court to adopt and some 

of the shortcomings of that theory, I think, are 

evident by actually seeing the proposal. 

The opinion of the Plaintiffs about House Bill 

72, I think, becomes apparent as. we begin to look at 

their proposal in the sense that if perfection means 

North Forest needs $21 million more than it had 

before House Bill 72 was enacted, the Legislature got 

us half way there. So we think all these points are 

appropriate. I guess these comments are not relevant 

to the offer, but --

MR. GRAY: That's the very point I'm trying 

to make. He says "if perfection means• and is waving 

this around as perfection. This is limited to the 

current system in making changes to the current 

system. It does not go to your regional taxing 
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authorities that are a whole other option that 

bypasses a lot of problems. This leaves budget 

balanced districts out there that will be able to 

raise money and spend money at a tax rate below other 

people. So it is not perfection, but it's far better 

than what we currently have. 

I just don't want us to get into the position 

through a misunderstanding of foreclosing our ability 

to come forward with remedies that we are embracing 

at a remedy stage, if we get there. 

But if we're supposed to introduce each and 

every remedy at this point in time, then we need to 

know that. But it was my impression that we needed 

to show the Court not only that the system was bad, 

but that there were means by which to make it 

substantially better. Then if the Court came to the 

conclusion that we have come to, that -the system must 

fail, let the Legislature address it, and if they 

can't solve it, then we have a remedy phase at which 

point in time specific remedies are indeed pushed as 

this is the remedy that we want or this is the remedy 

they want or what have you. But I don't want us to 

be foreclosed from coming forward with more specific 

remedies at a remedy phase. We just didn't think 

that that was the purpose of this trial. 
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MR. O'HANLON: Judge, speaking on behalf of 

what my real client and interest is in this case, 

which is the Texas Legislature, since they adopted 

House Bill 72, if the only way we can save this and 

make it constitutional is to adopt the $1.04 local 

·fund assignment rate, I think you ought to just go 

ahead and order it, because you're sure not going to 

get it out of the Texas Legislature, given the 

economic state at this time. So why should we waste 

our time? If that's the only thing that's going to 

save it. let's just go ahead and order it, because I 

don't want to misjudge the Legislature or anything of 

that nature, but I can assure you that from my 

conversations with the folks over there, that they're 

not going to do that, given the votes riqht now. So 

I mean, if that's the case. we're wasting our time if 

you think that the Texas Legislature is going to 

raise the local fund assignment to $1.04, and require 

the raising of an additional we computed it last 

niqht -- to meet the average cost of about $2 billion 

and pushing it out on the local taxpayers. That's 

what it entails. The Legislature, I'm telling you, 

is not going to be willing to do that, given our 

particular economic circumstances in the state right 

now. 
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So we're going to be wasting our time throwing 

this thing back to the Legislature and saying that 

the only way that's going to fix it is something that 

isn't likely to happen. So if that.'s the case. we 

miqht as well just go ahead and try this thing out. 

If the Court wants to order a remedy, if it is going 

to take that kind of remedy, you might as well just 

order it. 

MR. GRAY: That's what we're saying. There 

are a multitude of remedies that are available out 

there, from the regional taxing authorities to this 

concept to a power equalization concept, that are 

options. we are trying to show the Court that there 

are those options that go far more towards equity 

than what we currently have with the confounds of the 

existing state dollars. It's clear that if the state 

wants to push more money into the system, it makes 

equalization easier. But it can be done without that 

requirement. But I'm not prepared and maybe I'm 

working against my clients in saying that we ought to 

totally bypass the Legislature. I would like to give 

them another shot at fixing it. But I'm not sure -

you know, I guess that shouldn't be my call to make. 

MR. O'HANLON: Well, if that's the case, 

Your Honor, the Legislature is in session right now, 
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and as I understand it, people have the right under 

our Texas Constitution to redress the government for 

correction and grievances, and they're in session 

riqht now, and if that's the only issue that we need· 

to give them a chance to fix it, then we're going to 

be -- they're there right now and can do that. The 

problem that we've got in this whole case is that --

MR. GRAY: Tell them to fix it. 

MR. O'HANLON: and the Court was 

perceptive in its questions yesterday. We've got to 

find a way out of this situation in which we don't 

get into this lawsuit every year. If you look at the 

cases in which the courts have gotten involved in 

this process, it's like Brer Rabbit and Brer Fox. 

You swing at that old tar baby and never get out of 

it. That's precisely the problem that we've got 

here, is that if you're going to -- if you get into 

this thing,·you end up in a perpetual cycle of 

litiqation over cost levels, over deciding what an 

adequate program is, over things of that nature. 

The point of this litigation is not to 

determine what adequacy is. That's the function of 

the Legislature. I don't think that's subject to 

reasonable dispute here. I think what we're here to 

address is whether the system of state aid is fairly 
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distributed, given its amount. And I think if we can 

confine ourselves to that, we're going to stay out of 

things. 

We're talking about a plan here that is going 

to require an awful lot more money from somebody in 

this state. Now, it may be the local taxpayer to 

raise up to equalize, it may be the local taxpayers 

in Harris County that are going to have to spend $182 

million in additional funds out of their local 

revenues to spend at the same levels they are now 

just to make up for the loss of state funds. 

Somebody is going to have to pay the price. 

So what we're here -- I thought we were here, 

and still think we're here to determine whether the 

system of distribution is, in and of itself, fair or 

violates any of the constitutional provisions, not 

the abstract notion of how much is enough. 

MR. TURNER: Your Honor, we also believe 

that if this Court follows the majority of state 

courts in this land that have considered school 

finance cases and determines that the test as to 

whether it's a violation of equal protection here, is 

whether the Legislature acted on a rational basis to 

put into law what it did. 

It's very clear that when you start -- when you 
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have an opportunity to look at whatever options the 

Plaintiffs would throw out here and test that by 

whether or not it was rational for the Legislature to 

do what it did, rather than to do Proposal No. 1 or 

No. 2 or No. 3, or whatever, that you are building 

the proper and appropriate record to show the 

Legislature was rational. 

On another point Mr. Gray made, we don't 

concede that regional tax jurisdictions are an option 

under the Constitution, and it's our position that 

the Constitution itself does not provide for that and 

that a constitutional amendment would be required if 

we had one. 

Secondly. even if we were wrong on that ~oint, 

our present State Constitution gives local school 

districts the power to assess and collect taxes, and 

our Plaintiffs in this case have consi-stently said 

through their witnesses they don't propose any caps 

on spending. 

So we would submit that even if you created 

regional tax authorities and these school districts 

still have the riqht under the Consti.tution to assess 

and collect taxes and they are not asking for any 

caps to be placed, that the kind of differences that 

we see normally occurring at spending levels are 
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still going to be there. 

So what we are really faced with, I think, Your 

Honor, is we're talking in this case about deqrees of 

equalization. The defense is qoing to be able to 

show amply in the trial of this cause that our system 

in Texas is comparable in terms of equity standards 

to what is going on all across this country. And I 

think the Plaintiffs themselves have had witnesses on 

the stand that said, "Well, you don't ever get to 

perfection unless you live in Hawaii, because they 

don't have school districts." So it's all a matter of 

degree. 

But we think, Your Honor, that perhaps if Mr. 

Gray is confused as to why we're going into these 

things and why we keep trying to pull these things 

out, we just don't believe this trial was ever 

bifurcated. 

MR. GRAY: I'm not saying that it was 

bifurcated. All that I just want to make sure is if 

we do indeed get to a remedy trial, I want us to have 

the option, and I want all parties to have the 

option, to come forward with specific plans at that 

point in time that we're urqing the Court to adopt. 

It is our fervent hope that we never get to a remedy 

trial, that the Legislature can and does solve it 
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with guidance from the Court. 

But I just need to make sure that if we don't 

offer Plan B now, that we'll have an opportunity to 

offer it as the specific remedy we're embracing, 

because if it ends up that I'm wrong and we have to 

come forward with all plans at this trial, the state 

is not going to be able to come forward with any plan 

at a remedy phase. 

MR. O'HANLON: Well, here's the problem, 

Judge. We never get there. I mean, it's an 

artificial notion, it's an artificial concept to talk 

about a remedy phase, because we're never going to 

ever, ever get there. The reason why is this. If 

this Court holds it unconstitutional, then the 

Legislature, I presume, is qoing to have to pass 

another formula and another appropriation. When they 

do, that will be a new trial to determine whether 

that system. that appropriation level, if that's an 

issue, and that system of distribution is 

constitutional or not. 

So we're not going to go back to remedies. 

We're going to go back to a new system. If they 

don't like that, then we're going to try the same 

lawsuit all over again. And if the Court holds it 

unconstitutional, then we're going to do it again. 
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The courts in this state, under our notions of 

separation of power, simply cannot tell the Texas 

Legislature how to spend the money. They can tell 

them how they can't spend it, but they can't tell 

them how they must spend the money. So it's an 

artificial notion. 

Sure. we can get back to looking at other 

plans, I suppose, but we're looking at a new statute 

or we don't have an .equity problem because there 

isn't any distribution of state aid unless there is a 

specific authorization in the appropriations act and 

a specific formula for its distribution. so we've 

got kind of a self-perpetuating thing. 

It's unrealistic, I think, to assume that the 

state is simply going to not fund public education in 

this state by virtue of this litigation. So they can 

raise it, but the point is, is that procedurally, 

it's something that the federal courts have done, but 

I don't think we can do that quite in this state. I 

think what we need to do is decide whether the 

statute is constitutional or not. I think that's 

what we're here for. 

So remedies is kirid of an artificial concept 
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here because there is always a way to bring it back 

up. 

But the point here is that in an effort, if the 

Court does find it unconstitutional, to avoid 

multiplicitous litiqation that may never end, it is, 

I think, important to at least know enough about 

potential plans and things of that nature to give 

some guidance to the Legislature to say what miqht be 

constitutional so that we don't have to do that 

again. 

And that's what we're trying to explore within 

the context of this case so we don't have to try that 

lawsuit over again, because if we do come back on a 

quote "remedy stage" after the Legislature. in 

response to an unconstitutional finding, has 

readopted funds, we're not back at remedies, we have 

a brand new statute and we've got a brand new 

lawsuit. The holding on the first one is not going 

to be res iudicata as to the new system of 

distribution. So we're back to ground zero again. 

MR. KAUFFMAN: Let me try once. 

I think we ought to think a little about the 

history of these proceedings. When we began. the 

Plaintiffs said they were not going to off er plans 

because as we see the litigation, the Court has the 
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duty to rule on the constitutionality of the system. 

If it's found unconstitutional, then the 

_Legislature has the first duty to come back. That 

was well arqued here. as I recall. one day for about 

two hours. The Court decided, as I recall it. that 

the Court would not require the Plaintiffs to come 

forth with their plans. but at the same time said 

that on the other hand, you're going to feel a lot 

better if you get to see something in terms of what 

you think miqht work. That's what we've done here, 

in effect. 

we then asked Mr. Foster to look at possible 

options for what would work if there is no new state 

taxes, first. That's what this is. This is one 

option. There is no new state aid. This is one 

thing that could be done. Testimony is $650 million 

could be moved to the people who need it more. 

That's what I think his testimony is about today. 

This Court. in terms of its final ruling -- we 

are not coming to this Court and asking the Court to 

rule a 30-page statute as this is what must be done 

to enjoin it. We're not asking that. We're saying 

that the Court -- we're going to ask the Court to 

find that the system is unconstitutional and to give 

some broad guidelines on what a constitutional system 
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should include. 

That's what a lot of our testimony is about. 

We're talking about what range of expenditures are 

out there. what range of tax rates are out there, 

what range of property values are out there, and how 

·those things interplay. 

So we certainly will, when we propose any 

proposed order to the Court. propose general 

guidelines for what a constitutional system must 

show. The Legislature then, hopefully, will qive 

full regard to the Court's findings, which either 

miqht have already been ruled on by the Supreme Court 

by that time or miqht not have, but there will be a 

court order and hopefully will qive enough credence 

to that so they'll follow that guideline and come up 

with a system. 

There is no guarantee there will be further 

litiqation. It very well miqht be settled at that 

time. If the Legislature comes up with something 

within the Court's quidelines. that would do it. 

Now, as far as whether something else will 

happen in two years, depending on what the Court 

orders, that well miqht happen. I think the Court 

yesterday was asking questions about that necessity 

of coming back and arguing through it every two 
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years. Certainly. the,clearer the Court's guidelines 

and the stronger the Court's quidelines, the less 

likely you are to have constant battles. If there's 

a standard up there, if the Suprem~ Court has 

supported that standard, that will be the standard 

for future years. There's not going _to be as much 

room for dispute. It is one reason this is iust an 

option. 

The other option is on the table. Again, we 

have made no proposal. There is not a Plaintiffs' 

proposal or Plaintiff-Intervenors' proposal. There 

are options before the Court. 

Some of those options were discussed by Dr. 

Hooker in his testimony. He talked about fully 

costing what the real costs of education are. He 

mentioned this idea of regional tax authorities. He 

talked about the power equalizing. He talked about 

equalizing the cost of facilities. 

So there is before the Court several options on 

what could work to greatly equalize the system in 

Texas. 

So let me qo back to what the original 

objection was. I still object to this being called 

Foster Proposal No. 1. It can be an option. You·can 

call it No. 1. but it is not the first option before 
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the Court. 

Further, let me summarize here. As far as the 

bifurcation angle, I would assume the Court will 

order -- we will ask that the Court order that this 

system is unconstitutional and that certain broad 

standards must be met by any plan. 

When we're talking about remedy phase, we're 

being realistic that then, that goes to the 

Legislature to come up with a plan. If that plan is 

sufficient. there won't be a remedies phase. If that 

plan is not, we'll c~me back and we'll fight about 

it. We're not trying to hide the ball. That's what 

is going to happen. 

Now, whether that will happen every two years -

it is a great exaggeration to say it's been in every 

case. Some of the cases have been litigated every 

three or four or five years, others have not. Others 

have been broad pronouncements which have been 

followed, and that's been the end of the big battle. 

So it depends. 

MR. O'HANLON: Once again,· Your Honor, I 

don't want to mislead the Court. The Legislature is 

not going to attempt. I would imagine. to settle this 

case. If the statute that's held unconstitutional -

the school finance system is held unconstitutional, I 
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presume they are going to adopt another one, as 

they're entitled to. But I don't think they're going 

to attempt to negotiate with this Court, nor do I 

think that's proper to enter into some kind of 

negotiation with the Court. They're going to adopt 

what they adopt. and then it's going to be subiect to 

judicial review. 

MR. KAUFFMAN: If they adopt it and we 

don't object to it. I assume there will be no further 

hearings. That doesn't mean it's going to be 

settled, that means it's the real world. 

MR. GRAY: All I wanted to do was to make 

sure by not coming forward with a specific plan 

today, I didn't foreclose my options. That's the 

whole -- then we got into a whole round of closing 

arquments, but that was the whole qist of my concern. 

MR. O'HANLON: My response is. is that I'm 

not trying this case as an interlocutory lawsuit for 

some kind of intermediate advisory opinion of some 

kind of notion of ongoing scrutiny. The statute is 

either constitutional -- the distribution system, 

under Chapter 16 of the Education Code. is either 

constitutional or it's not. It is my intention to 

try it to a final judgment and assume there's going 

to be an appeal and we're going to resolve the issue. 
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If it's held unconstitutional, they will have to go 

back and adopt a new Chapter 16. 

So I don't envision any kind of ongoing remedy 

staqe or something of that nature, and I think that 

kind of notion is what's giving us problems. If they 

don't like the new one, they're free to file a new 

lawsuit and say that it is unconstitutional and we're 

back into it again. It doesn't foreclose their 

continuing scrutiny. They're entitled, as a matter 

of constitutional law, to challenge the 

constitutionality of the statute. 

THE COURT: Would you all like to go to 

lunch now? 

MR. TURNER: I would offer my exhibit. 

THE COURT: All riqht. We will have 21 in 

evidence. Any objection to it is overruled. 

(Defendant-Intervenors' 

Exhibit No. 21 admitted.) 

MR. KAUFFMAN: Thank you, Your Honor. 

THE COURT: Please go to lunch. 

(Luncheon recess.) 
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1 THE COURT: - All right, sir. 

2 FURTHER RECROSS EXAMINATION {RESUMED) 

3 BY MR. TURNER: 

4 Q. Mr. Foster, the proposal or Option No. 1 that you 

5 have run that we are now looking at, and that I have 

6 displayed the numbers on the Defendant-Intervenors' 

7 Exhibit 21 for Harris County, am I correct that that 

8 option or proposal was based on the Accountable Cost 

9 Committee's study and figures for the quality 

10 program? 
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Yes, that is correct. 

Now, the other day, you enumerated for us the various 

studies and numbers that have been mentioned from 

time to time regarding what it takes for an adequate 

program, what it takes for a quality program, and you 

mentioned three or four. I'm trying to determine in 

that range of three or four or five or however many 

it was of numbers that had been suggested from time 

to time, where this Accountable Cost Study Committee 

recommendation for quality program fell in terms of 

its ranking. was it the highest figure, or the 

middle, or the lowest, or review those for me and let 

me see if we can get that back in our mind. 

I think that the ones that I mentioned were first of 

all, what the state calls some unofficially accepted 
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-- the deputy commissioner who does these things has 

coined this phrase -- called it the total state 

program. That is the 130 percent of FSP costs, plus 

I believe he includes some things that are outside 

FSP costs, like the experience teacher allotment and 

those other that are not -- in the FSP, but not in 

the FSP costs. That doesn't include anything for 

facilities. 

Then the next option that we have looked at is 

that plus facilities. 

Then keeping facilities in the picture, the 

next step above that just in terms of the dollar 

increment is the Committee's standard program. 

The next higher figure is the SCOPE proposal. 

And then the top figure in what we have used so 

far is the Committee's quality level. 

All of those, with the exception of the initial 

one, incorporate those program levels and existing 

facilities costs. 

In terms of just the raw number that you would use 

for the basic allotment, the last one, the 

Accountable Cost Advisory Committee's quality level 

number, would be the highest of the five choices. 

Yes. The basic allotment would be higher in the same 

order as the options that I've talked about. 
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I believe you testified the other day that when it 

comes to the selection of a basic allotment, or 

expressed another way, when it comes to s~lecting a 

figure for saying this is the cost of education, that 

it's always in the interest of the property poor 

districts to make that figure higher because it will 

generate more dollars flowing to the poorer districts 

if the costs are stated at this highest possible 

level? 

What I said was that if you set the cost too low, it 

creates inequities or biases that are beneficial to 

wealthy districts. If you set the cost too high, you 

create inequities that are biased against the 

wealthy. You actually would create dislocations that 

were higher than those that would be justified, which 

is the absolute, in my judgment, the absolute 

importance of getting at a reliable cost figure so 

that you do not have from either direction undue -

well, inequities in either direction. 

Well, would it be fair, then, to say that if you had 

selected any of the other four options that you 

mentioned for the establishment of the beginning 

figure of costs, the real cost figure, any of the 

other of the options other than the one you selected, 

that the numbers that we would be looking at on this 
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Exhibit 21 here would show smaller amounts of gain 

for North Forest, and smaller losses for the 

districts on the left side? Is that the way that 

works? 

Yes, that is correct. 

Earlier today wh~n we were discussing the impact of 

this proposal, I was talking to you about the 

differentials in tax rates that this would bring 

about for, for example, Austin. That is to say, we 

calculated that Austin must tax at a 87 cent rate to 

provide this so-called quality level programming. In 

'85-'86, their effective rate was 59 cents, thus, 

they had to raise their taxes 28 cents or close to 50 

percent in order to be able to generate funds under 

your proposal or Option 1 to allow them to continue 

to provide a quality level of programming. 

Well, right now, they are actually spending above the 

quality level in Austin. So they wouldn't have to 

recover all that loss in order to spend at the 

quality level. 

See, this entire report is -- the design is to 

give you the number at which each district could fund 

a target level. It is not a tax rate that gets you 

at a higher level, or lower level, or at your old 

level, or whatever. All of the figures in that 
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column are ones that get you to the quality level 

plus actual debt. 

So you could go through an exercise of 

readjusting everything in terms of getting -- from 

their current rates, you could make adjustments for 

each district that would get them from wherever they 

are to quality because where they are actually now is 

not reflected in there. I just happen to know that 

Austin is funding at higher than the quality level 

now. They can do that with that lower tax rate 

because of the state funds that they're getting. 

But under your option, if they were to continue 

funding at this so-called quality level, they would 

have to raise their tax rate to 87 cents? 

87 cents is the figure that would permit them to fund 

at the quality level. 

You're saying that you happen to know that currently 

Austin is actually funding at a greater level than 

that? 

Yes. 

So that if they -- if your proposal was put into law 

and Austin adopted an 87 cent tax rate, which is 

close to a 50 percent increase in their tax rate, 

they still would not be spending at the level they 

are spending at today? 
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That is correct. But they would still have the 

opportunity to spend at quality at a rate 

significantly below what other districts in the state 

would have to spend or --

So the superintendent in Austin, Mr. Ellis, would be 

saying to his board that, "Gentlemen, if you want to 

keep doing the same things we're now doing, we're 

going to have to raise our tax rate above 87 cents," 

is what he would take if he wanted to maintain what 

he is doing today? 

Yes. That's exactly right. 

So to say that he has the impact of your proposal 

to require close to a 50 percent tax rate in Austin 

is only true if we assume that Austin also would be 

willing to lower its total expenditures for 

education? 

Yes. That rate does reflect just the quality level. 

That is correct. So Austin would have the option as 

would any other district in the state of functioning 

at that level, or a lower level, or a higher level. 

The reason for setting that level is not to try to 

determine what Austin should do or might do, but 

rather to give every other district in the state the 

same opportunity to spend at that quality level. And 

because of Austin's high wealth, it turns out that 
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even after all of that, Austin could still do it for 

17 cents less. 

But if they're going to do what they're currently 

doing, it would take more than 87 rients? 

I think that, yes, slightly more. They are 

marginally above that quality level the last time I 

looked at their figures. 

Now, Mr. Foster, let's assume that the Legislature 

convened and the education committees of both houses 

started having hearings. They begin to take 

testimony from experts about the real cost of 

providing an adequate level, if that's what they 

choose to fund and presume the state's responsibility 

is, or if they're a more progressive thought and 

wanted to adopt quality levels, as you've suggested, 

whatever they either determine their responsibility 

is or their wish is, and they hear all the testimony 

from the experts about real costs, and then they hear 

the testimony from the property poor districts who 

have a self-interest. I believe you've acknowledged 

that if the figure is higher, it is going to help 

them. And then we hear the property wealthy 

districts come in and they say, "Let's don't 

overstate it now." And obviously, it is in their 

interest to keep it lower because they're going to 
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lose more money in state aid if the figure is higher. 

They hear all that testimony, then the Legislature 

says, "In our judgment, the real cost of education is 

"X" dollars." Then we implement your proposal. 

You have suggested to me and to this Court that 

your system doesn't bind any district to tax at that 

rate. 

That is correct. 

In other words, you're suggesting Austin could stay 

at 59 cents? 

That is correct. 

But the question I have for you is, is that really 

true? If you have declared at the state level as a 

matter of law that to provide a quality education, 

you've got to spend at this level, therefore, if 

Austin chooses to tax at less than 87 cents, they 

have declared to the world and, I suppose, to any 

student who would decide to bring a lawsuit, that in 

Austin they're not providing a quality level of 

education, or if we chose to adopt an adequate level 

of education as our cost figure, then Austin wouid 

have not provided an education at an adequate level 

as defined by state law. 

So isn't it true that once we follow your 

system, that no school district really has the option 
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of failing to tax at this level that you've provided, 

which in Austin's case would be 87 cents? 

No, that is not true. 

Why is that not true? 

There are districts today that are spending less than 

the standard program amount that the committee carne 

up with that are fully accredited school districts. 

They have been visited by accreditation teams, and 

they have been certified to be accredited school 

districts. It would continue to be the case that 

school districts could operate below whatever the 

target cost bubbles are, which, keep in mind, those 

are averages. There are school districts that are 

perhaps so efficient that they can do the same job 

with less money. There are some districts that are 

perhaps inefficient that they would require more. 

But the fact is that number one, currently we 

don't have to raise the local fund assignment. It is 

not mandatory. And currently, there are hundreds of 

districts which are fully accredited which are not 

spending even at the level recommended by the 

Advisory Committee as the level to establish as a 

statewide figure. 

It is very easy, I know, to confuse statewide 

averages and goals established by the state with the 
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actual practices of individual school districts. But 

I think I've already provided testimony to the effect 

that nobody even pretends that we could or that we 

should go into each and every school district and 

identify bit by bit, piece by piece every bit of what 

they are spending and every bit of effect it has. 

So the comparisons you are trying to make are, 

in my judgment, from a statistical point of view just 

not legitimate. 

Well, now, Mr. Foster, what you have told this Court 

as far as laying-out this kind of proposal to move 

toward equity is that the first step had to be the 

Legislature must determine the real cost of 

education. 

I think it has been even suggested to this 

Court that one of the things the Court might need to 

do in the way of a ruling is to say that the 

Legislature has got an obligation to establish the 

real cost of education, whether it's an adequate 

level or quality level. 

But this is something that has been suggested 

to the Court as being something that ought to be in 

the law that the Legislature ought to have an 

obligation to do. We all know that under current 

law, there is nothing in there that requires them to 
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go through that kind of process and come up with a 

figure that to the world is the true cost, don't we? 

Well, .what they have done,_ in effect, is to say that 

the cost associated with the $1,350.00 basic 

allotment and the various program and district 

weights represents an adequate basic Foundation 

School Program. The Legislature has already gone 

through the process of establishing a cost level. 

But there is no requirement or no mechanism in law 

for that figure to be arrived at on a biennial basis? 

It has been established, and under current law it 

would continue at $1,350.00 indefinitely. So the 

Legislature doesn't necessarily have to do it each 

biennium. It has done it one time and it's good for 

every biennium in the future until they change it, 

and it is, in fact, a setting of the cost at a 

specific number. 

So the Legislature already does that. This is 

nothing new that I would be suggesting the 

Legislature ought to do. 

The question is the level of the cost. 

Well, but you have suggested, have you not, that the 

Legislature should have that biennial responsibility, 

that should be part of the law, to find what the true 

and real costs of education are at that point in 
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time. 

There is no way that I am aware of that the state, 

any state, can set up a public school finance system 

that involves state and local sharing and determine 

how the state and local sharing should be done, what 

the ratio of state and local sharing should be for 

individual districts without establishing a number 

that the equalization process revolves around. It is 

virtually impossible to do. It has not been done. 

The systems that exist in other states, the 

Foundation School Program systems come up with 

numbers that are then distributed, state share, local 

share. There are various ways of doing it. But they 

come up with a number. There is nothing new or 

extraordinary about that. 

If you have a guaranteed tax base yield or 

percentage equalization, power equalization, whatever 

you come up with, there is some number that 

represents either Foundation School Program costs, or 

maximum cost that the state will equalize at. 

Some states who originally came up with a power 

equalization or percentage equalization said they 

would match school district effort. If the school 

district had a 50 cent tax, they got so much state 

money. If they had a 75 cent tax, they get one and a 
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half times that. And what happened was that the 

formulas endangered the state's treasury. So the 

states had to set limits on how much a local effort 

would actually produce. 

Well, that limit, in effect, is the same thing 

as establishing a Foundation School Program cost. It 

has the same kind of affect. And in fact, having 

done so and set that cap, rich districts in those 

states can still continue to tax heavily above that, 

tax heavily in terms of dollars, but very low tax 

rates, and continue the same kind of inequities that 

we have under our Foundation School Program in Texas 

where the cost is set artificially low. 

In other words, in Texas today, you're saying, as I 

think we all acknowledge, that the choice of the 

numbers that we plug in for the basic allotment and 

other things is in part driven not only by whatever 

kind of expert testimony the Legislature might hear 

about actual costs, but somewhat driven by the 

available resources that the state can put in to 

education. 

Well, the amount that the state has to put in is an 

important factor, but whatever the amount the state 

puts in, the choice is whether to put it in equitably 

or inequitably. 
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What has happened historically in Texas is that 

the state aid has been inequitably distributed, and a 

key factor in that inequitable distribution is the 

understatement of cost. 

Well, Mr. Foster, it's not really fair for you to say 

that the choice is to put it in equitably or to put 

it in inequitably. 

I think that's the choice. 

It is not a black or white issue. This issue of 

equity is a blending from a black to a white with a 

lot of gray in between where a lot of people have 

differences of opinion as to what is really 

equitable. 

I think you are way out of the gray areas when you 

set a basic allotment at $1,350.00 when evidence 

available to you at the time confirmed by evidence 

made available to you after the fact all support a 

considerably higher basic allotment. Not $50.00, not 

$60.00, but several hundred dollars, which is like 60 

or 70 percent. 

So I think when you get that far away from what 

you know to be a better cost level, you're way out of 

the gray area and into the black. 

Well, now, when the Legislature last set that 1,350, 

they did so in a piece of legislation, House Bill 72, 
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that also called for the creation of this Accountable 

Cost Advisory Committee so that the Legislature could 

for the first time have some data that it, the 

Legislature, had requested to see what true cost or 

accountable costs might look like. 

That is correct. 

So as you said, your view is they set a figure in the 

legislative process that a subsequent study requested 

for the first time by the Texas Legislature revealed 

maybe a figure that would be lower than we would 

desire for it to be. 

The Legislature had the opportunity in 1985. The 

State Board of Education had the opportunity in 1985. 

A study had been done. There was no recommendation 

from the State Board of Education or the Legislature 

that the basic allotment be increased. 

Well, but they didn't have this study that we're 

looking at right here that was published in October 

of • 86 • 

They had the predecessor of that study. 

But the study that the Legislature by law asked for. 

That's the second one. The first one was available 

to them in •as. 
Did it have these same numbers in it? 

It had numbers that would indicate a basic allotment 
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considerably higher than $1,350.00. 

But it didn't have the numbers of 2,725 and 2,414 

that we now have in this October Advisory Committee -

No. But that is not the point. What they had to 

deal with in '85 was what they had to deal with in 

•as. The fact that they didn't have the data that 

wasn't available until two years later doesn't make 

any sense. Of course they didn't have the study that 

was not published when they were meeting. 

Mr. Foster, realizing that the cost figures that 

would -- are derived or revealed by any of the five 

options that you mentioned we could pick a figure 

from that you have used as the highest one; is it 

correct to say that if we were to choose any of the 

other option numbers, that in all of those, North 

Forest would get less than $11 million? 

I thought I had answered that question. Is there 

something about I answered it --

You may have. I'm sorry. Your answer is yes? 

Yes. 

Now, with regard to any other options that you may be 

looking at or may look at in future dates, is there 

anything else that you could do with your numbers or 

your formulas or your proposals other than provide 

additional dollars of state aid, absolute dollars, 
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that would change that North Forest number to above 

$11 million? 

There are options -- any option that set a higher 

program level or used average debt costs, .for 

example, as opposed to actual debt costs, would 

result in higher figures for North Forest. In other 

words, it's pretty much a linear kind of function, if 

that's what you're asking. 

All right. So you could choose a higher cost figure 

as a beginning point and generate more than $11 

million for North Forest. But the one you have 

chosen is the highest cost figure that any of us have 

seen from any of the studies or suggestions or 

proposals or ideas about cost that's been before the 

Court thus far? 

That's been before the Court so far? I don't recall 

talking about other options. 

MR. KAUFFMAN: Actually, Your Honor, I 

think during Dr. Hooker's testimony, he actually did 

have a higher number than the accountable cost 

quality number by the time he went through all his 

formulas. I think Mr. Foster has talked earlier 

about this being just one set of options, not even 

including the taxing authorities or the consolidation 

issues. 
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Mr. Foster, if we go back to our current state law of 

a $1,350.00 basic allotment, it would be true, then, 

that any increase in that basic allotment figure 

would provide additional state dollars to North 

Forest over and beyond what they're getting under 

current law? 

If you hold everything else constant and make a 

change in 1,350, then that would deliver more to 

North Forest. 

Earlier, you had told the Court that you can't 

imagine the Legislature making any further progress 

toward equity. Would that mean to say that you can't 

imagine the Legislature increasing that basic 

allotment from 1,350 to any number that is higher? 

What I specifically mean is that with existing state 

aid, with no increase in state aid, any proposal that 

would increase the basic allotment, and holding 

everything else constant, would create situations 

that I don't believe the Legislature would be 

responsive to. 

Well, I think that there is very good cause to 

believe that if the cost figure were raised, that the 

school districts who would have negatives, if you 

will, would lose money under those proposals, would 
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become strong advocates of including in the tax bill 

that is inevitably coming sufficient amounts to 

reduce those impacts on them. 

I recognize that this is not something the 

Court orders. I'm saying this is a very logical and 

reasonable reaction to expect from the Legislature. 

I can say with a very high level of certainty that if 

any substantial amounts of money were going to come 

out of the Harris and Dallas and Tarrant and Travis 

Counties as a result of this kind of proposal, that 

those areas would become very active, are already 

prepared to become very active, in an effort to make 

sure that the new tax bill incorporates funds that 

will either eliminate or alleviate the impact of 

those kinds of changes. 

That, in my judgment, is a far more realistic 

outlook as to what the Legislature would do than 

anything else that's been suggested here to me. 

Well, but those concerns you have about the attitude 

of Harris and Dallas, Travis, and Tarrant Counties 

are the same attitudes that you probably expected 

them to have and they probably did have when House 

Bill 72 was passed. 

The tax bill that went with House Bill 72 was part of 

the package, and it passed because Houston, Harris, 
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Da~las, Fort worth and Travis County and a lot of 

friends from around the state, including some strong 

support in the low wealth districts of the state, 

provided the necessary -- what I consider the 

necessary support for that tax bill because hand in 

hand with the structures in House Bill 72, it reduced 

the losses in those counties to a limit they felt was 

tolerable. 

It is my belief the same kind of thing would 

happen if they were faced with similar circumstances 

in the future. I have watched them operate, I think 

I know what makes them tick, and that would be very 

much in character as far as their reaction. 

Well, if we get outside of the confines of trying to 

implement your theory and look at the impact upon 

education on all the school children of Texas as we 

make these changes, you wouldn't think that position 

they take would be unreasonable, would you? 
4 

That what position who takes would be unreasonable? 

These urban districts that wanted to see the change 

of their losses in absolute state dollars not be so 

large that they would have tremendous tax increases 

or tremendous losses in the kind of programs that 

they are currently providing to the students within 

their districts. 
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In other words, do I think that their efforts to help 

pass the tax bill in conjunction with House Bill 72 

were irrational? 

No, no. When we get outside of the confines of your 

theory, as you've shown the students ~-

I'm not sure what that means, to begin with. I'm not 

sure what you mean by that. 

Well, in terms of pure equity as you defined it with 

your numbers and things that 

This is not pure equity, you understand that. I 

mean, this is just as far as you can go at that cost 

level with existing state funds and with no 

reorganization of school districts. That's what that 

represents. 

Well, it sets a cost of education at the highest 

number that we've talked about thus far, unless I 

missed Dr. Hooker suggesting some other number, and 

within that framework of that cost it equalizes 

expenditures in this state for education. 

To the extent possible, with existing funds and 

without further reorganization, yes. 

Well, even without reorganization, it equalizes 

spending, as you calculate it through your formulas, 

up to that so-called quality level number of 

$2,715.00? 
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It equalizes the opportunity to spend at that level 

with the exception of the budget balanced phenomenon 

to the maximum extent possible given the parameters 

that we have repeatedly mentioned. 

Right. And you've always acknowledged to the Court 

that you don't really suggest that anything be done 

about the budget balanced districts and that that 

loss, as we called it, that was not a particular 

concern to you because the magnitude of that loss to 

budget balance was not enough to really impact the 

levels of funding that would be going out there 

anyway? 

Well, the higher the loss to budget balanced becomes, 

the more it argues for some sort of plan that 

combines, at least in the tax base way, the oil wells 

of Santa Gertrudis with the children of Kingsville. 

Well, back to my question I guess I was asking you 

is, outside the confines of the analysis that you are 

making here with your numbers and your formula --

All right. 

-- in terms of the impact upon the quality of 

education provided in Texas as a whole to all 

children, you wouldn't think it's unreasonable or 

irrational for the Legislature to take some heed to 

the pleas of the Harris -- Houston Independent School 
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District, Dallas Independent School District, Austin 

Independent School District, Fort Worth Independent 

School District, that if we make these changes, don't 

make them so great that we have to suffer tremendous 

cuts in programs that we can't make up for in terms 

of increasing our taxes in terms of overall quality 

and impact. You don't disagree with that kind of 

approach, do you? 

Well, as I said earlier, it is a matter of 

priorities. As I look at the Constitution, I see 

what seems to me very clear language with respect to 

the Legislature's responsibility to set up an 

efficient system of public schools that provides for 

a general diffusion of the kind of knowledge that's 

essential for the preservation of the rights and 

liberties of the people. 

I don't see any comparable thing in the 

Constitution that says that Exxon is entitled to have 

school district boundary lines drawn so as to include 

their oil wells and exclude their children. 

I do think that there is a difference in the 

level of concern that we should have for those two 

kinds of interests. 

So I guess you come back around to what I think you 

told me the other day that it really doesn't bother 
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you in terms of public finance of education in this 

state if you do something that would cause or trigger 

Austin Independent School District to raise its taxes 

over 50 percent or 50 percent at one time in order to 

continue to maintain a so-called theoretical quality 

level of education? 

I simply don't believe, based on my knowledge of how 

school districts respond to these kinds of things, 

that Austin would either raise its taxes that much or 

fall apart at the seams in terms of the quality of 

education it is able to provide to its children. 

School districts the size of Austin are much more 

resilient than that. 

Well, if you're talking about requiring a school 

district to increase its tax rate 50 percent -

Well, I'm not talking about requiring a district to 

increase its rate by that much. They have the 

option. They have the option of doing a lot of 

things that would mean they could still provide 

quality education with lower expenditures. 

Well, they wouldn't be spending at the level that the 

·State of Texas had determined under your proposal for 

taking step one and requiring the Legislature to 

define real quality costs, they wouldn't be spending 

what the Legislature and law had declared to be a 
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cost of a quality program, would they? 

They might be able to put on a quality program using 

their ·own methods and meets all accreditation 

standards and rules and regulations promulgated by 

the Board of Education with less funds than those 

quality level funds. 

Once again, you're losing sight, I believe, of 

the fact that those cost levels are necessarily 

averages, that the only option that the state would 

have to establishing some sort of statistically valid 

average is to literally go into every district, into 

every classroom, deal with every teacher, every 

administrator, every local circumstance that might 

change the cost of education, like differences in 

rates for electricity and all these things, and the 

state would spend many more millions of dollars on 

that kind of activity than it could possibly justify 

in terms of the differences that it would find. 

In effect, it says to Austin, "Here is an 

amount of money. You can do it far more, you can do 

it for less. We are going to come around and do 

accreditation audits, and if you're meeting the 

standards established by the state at the level 

you're spending, then that level is okay for you." 

So when the state establishes an average target 
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level at which it is going to equalize, that is not 

the equivalent of saying that that's exactly what it 

does, .should and will cost in Austin, Texas. You 

have to make the distinction between those kinds of 

statistical concepts and constructs and the 

individual inclinations and whatever of each local 

school district. 

Well, if we say that under your proposal that Austin 

needs to raise its taxes 50 percent in order to be 

spending at this quality level that you have started 

out the calculation with, I mean, how much less tax 

in a situation like Austin could we say is enough and 

what might be enough? 

I realize you stated you thought maybe they had 

some excess staff or something that would give them 

some leeway, but what's reasonable to think if Austin 

doesn't want to raise its tax rate 50 percent, thinks 

it can economize and be efficient, how much less tax 

rate -- what range are we looking at? 

I can't tell you what the range is. I don't have any 

function as an administrator or school board member 

in that district and no influence whatsoever on it. 

I am not a resident of that district. I can't even 

influence it from the point of view of the citizen or 

parent. 
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What I 1 m saying is that I have seen school 

districts respond very adequately to situations that 

were, .before they were enacted, presented as absolute 

horrors. They do find ways to function and to 

continue to provide the kind of education that the 

community demands. 

Well, let•s say Austin is taxing at I believe we said 

59 cents, according to data we had before us, and it 

would take 28 more cents to get them up to this 87 

cent rate that your data would show they should spend 

at for a quality program. I mean, are we saying they 

might be able to get by with half that increase? 

They might be able to get by with 14 cents? 

I said something less, and I 1 m not prepared to give 

you any specific number in between. 

I would also remind you that in case you•re 

suggesting that that 87 cent tax rate is somehow an -

well, there are 101 districts in the state that are 

already taxing above $1.04, and there are probably 

another SO or 75 that are above the level required of 

Austin. So it is not an outrageous rate. Austin has 

been taxing at relatively low rates for years and 

years and years. Frankly, it would not disturb me to 

find Austin having to tax at substantially higher 

rates in the coming years. 
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Well, but you acknowledged to me earlier that it 

wasn't always the absolute rate that was the problem. 

If the newspaper reporter were here today and were to 

report in the morning newspaper that plaintiffs' in 

the Edgewood lawsuit expert witness suggested Austin 

should raise school tax rates 50 percent, I mean, 

that wouldn't go over too well among the patrons of 

the Austin Independent School District, would it? 

No. But I don't make my judgments about what I 

should recommend or support on the basis of what the 

newspapers might do with it or what the general 

initial reaction might be. 

Well, but you, I think, acknowledged to me earlier 

that you wouldn't think it was in any way 

inappropriate for a legislator to consider that kind 

of impact in the kind of action that he or she takes 

in enacting school finance legislation? 

Legislators have very special reasons for being 

concerned about those things which may or may not 

have to do with their obligations to establish an 

efficient system of public schools. 

Mr. Foster, recognizing that Harris County, Dallas 

County, Tarrant County, Travis County and a lot of 

other districts lost state dollars as a result of 

House Bill 72, and that their loss was gains to other 
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districts, and that that occurred in the summer of 

1984 in a duly assembled special session of the 

Legislature, do you still take the position that in 

light of that history of what I would like to think 

you would characterize as progress because it got 

North Forest half way to where you're saying it ought 

to be, because it got them $10 million in the first 

year of House Bill 72 and you're saying they need 11 

more, is it inappropriate, Mr. Foster, to say that 

the Legislature has made -- and tell this Court the 

Legislature has made all the progress that it can 

make, or to quote you more accurately, "The 

Legislature cannot make further progress•? 

There is no evidence that suggests to me that the 

Legislature has the capacity in terms of votes, and 

that's what legislative capacity comes down to, to 

make any further changes or any substantial further 

changes in the direction of equity at this point in 

time. 

MR. TURNER: I'll pass the witness, Your 

Honor. 

FURTHER RECROSS EXAMINATION 

23 BY MR. R. LUNA: 

24 

25 

Q. Mr. Foster, I just have a couple of technical 

questions about one of your exhibits. Let me show 
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you Plaintiffs' Exhibit 103-A. 

Would you both read the title of those last two 

columns that I have circled and just explain to us 

what those titles mean? 

All right. I will be happy to. 

The title of the last two columns of 103-A are 

the first one is "Unadjusted Total Expenditures Per 

Refined ADA." 

The second one is called "Standardized Total 

Expenditures Per Refined ADA." 

Now, would you explain what the unadjusted total is 

and what you mean by standardized? 

The unadjusted total expenditures per Refined ADA are 

a result of taking a school district's expenditures-· 

in this case, we're talking about total expenditures, 

which is the combination of M&O and debt and 

dividing that total number by the number of Refined 

ADA for that district. 

Unadjusted means that there has been no 

adjustment in this for cost differences among school 

districts. 

All right. 

The standardized total expenditure per Refined ADA is 

a figure which adjusts for cost differences. The 

numbers in that final column are the ones which 
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someone can legitimately use to compare, for example, 

the expenditure level in Centerville, the first 

district there, and take any other district on that 

page or in the report. You can actually make a 

legitimate statistical comparison between Centerville 

and any other district in the state when you use the 

standardized total expenditures per Refined ADA, 

because all of the differences in expenditure that 

reflect differences in costs have been neutralized. 

If you have, for example, one district that 

cost twice as much as another-- and here we're 

referring to the state's cost figures, the allotments 

that come out of the Foundation School Program 

calculations. If one district has twice the cost 

level of another, one would expect them, all other 

things being equal, to have twice the expenditures. 

But that is not necessarily the case. They may 

have one and a half times the expenditures, they may 

have two and a half times the expenditures. And to 

take those unadjusted expenditure figures and try to 

compare districts gives you an apples and oranges 

kind of comparison. 

And the asterisks have no meaning, do they, before 

the word "standardized"? 

All of our reports, you may have noticed, will have 
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in the heading an asterisks after the words "ordered 

by,• and this, then, tells you which of these columns 

the report is ordered by. In other words, this 

report is ordered by both this column and that 

column. In other words, you will find a progression 

in both of these columns from the smallest to largest 

number. That sort of thing, I believe, is on all of 

our reports. 

MR. R. LUNA: Thank you. I have no other 

10 questions. 

11 MR. O'HANLON: I've got just a couple. 

12 FURTHER RECROSS EXAMINATION 

13 BY MR. O'HANLON: 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

So we can add apples and apples, Mr. Foster, I want 

to run through a quick calculation with you. 

When you're comparing the $1,300.00 figure to 

either the 2,414 or the 2,725 figure, those don't 

compare, do they? 

If you want to get from the 1,350 to a number that 

compares to the 2,414 and the 2,725, you have to 

inflate that for two things, equalization --

Which --

-- and PDI. 

Okay. And small and sparse? 

The PDI and small/sparse combination is 17.6. 
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A. 

Dr. Hooker said that the small/sparse/POI was 

somewhere in the neighborhood of 240? 

I can-calculate it for you. 

Okay. 

Yes, 242. 

Okay. Why don't we just leave that there for a 

second. 
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Then what we've got to do is, we've got to -

and this is small/sparse and POI. 

Yes. 

Okay. Now, that's equalized, right? This amount of 

money for small/sparse/POI is put through the local 

fund assignment process, is it not? 

Yes, it is. 

Okay. Then the career ladder is put through the 

local fund assignment, isn't it? 

Yes, it is. 

That's $140.00, isn't it? 

120 for the year in question. 

Well, it's 140 this year, isn't it? 

Well --

Let's talk about what's going on out there right now. 

All our data is based on last year. 

Okay. 120. And then 

Now, of course, not all of the 120 is included -- is 
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for regular education. 

That's right. 

The lt350 is a regular education number. The 

small/sparse and PDI fits regular education. 

Okay. 

So only some part of that 120 is actually 

attributable to regular education. 

Okay. 1,710? 
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Well, if you don't make the correction I suggested 

for --

Okay. Take off how much, $20.00? 

I'm not sure that I 

Okay. Let's just leave that for right now and we'll 

just say there is a correction out there. Of course, 

there's $20.00 more that's being put into that this 

year, is there not? 

Yes. 

Okay. That's equalized. That's subject to the same 

local fund assignment. 

That is subject to the local fund assignment. 

Then we've got the little old kicker down here that 

you keep not wanting to count called the equalization 

enrichment allotment, correct? Now, that's subject 

to an equalized formula, too, is it not? 

What did you say I haven't wanted to call that? 
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You haven't wanted to count that, but it's money 

that's flowed to the districts on an equalized basis, 

isn't ·it? 

I haven't said I didn't want to count it. I'm not 

sure what you're getting at. 

Okay. I want to add that into this number and see 

how it compares to that 2,414. 

Okay. If you want to compare that 2,414, you need to 

take the career ladder number out of there because 

that's not in there in this comparison, the 2,414 

isn't. 

You would dispute Dr. Hooker's testimony that it was, 

even though he was on the Accountable Cost Committee? 

The way the Accountable Cost Committee came up with 

its numbers, it is not in there. 

All right. Let's talk about--

I have looked at the actual computations made by that 

committee. 

So Dr. Hooker was simply wrong? 

Dr. Hooker perhaps didn't understand exactly how the 

staff had done the calculations. 

I see. Now, when we talk about equalization 

enrichment, I see from Bench Marks that San Elizario 

is getting $728.00 per ADA per year in 1985. 

What's that under? What's that called? 
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1 Q. "State Enrichment --

2 A. Okay. 

3 Q. -- Per ADA." 

4 A. Right. 

5 Q. So we might want to add that in? 

6 A. No, you can't add that in because that's on top of 

7 all their programs. That reflects all their special 

8 programs. 

9 Q._ Okay. But a substantial portion of that is going to 

10 go in there, isn't it? 

11 A. Some of it. Mr. O'Hanlon, if you want me -- if the 

12 question is, how do we compare this to the 2,414 and 

13 the 2,725, I'm prepared to tell you. 

14 Q. Do that. 

15 A. Okay. If you take the 1,350 and multiply that by the 

16 17.6 percent add-on for POI and small/sparse, you 

17 come up with approximately 240. 

18 Q. Okay. 

19 A. Then you take the combination of those numbers --

20 Q. 17 -- what was it? 

21 A. 609. 

22 

23 

24 

25 Q. 

Okay. Then you combine those two numbers and 

multiply that by the 30 percent enrichment 

equalization add-on. 

Okay. 
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That's another $477.00. 

How much is that? 
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So you can -- I thought you might write it in there, 

then we could add it up. 

Okay. 242, I think you said. Then how much? 

477. 

In their report, they actually show a figure of 

2,064. So somewhere in rounding, we're off a little 

bit. But you would find in their report a figure of 

2,064. 

Okay. Plus, I mean, there are some districts out 

there that -- this number here is an average figure, 

isn't it? 

You said how do we compare this with the 2,414 and 

2,725. I'm still trying to help you get to that 

point. 

Right. But what I'm saying is there are some 

districts that are getting as much as $728.00 from 

the state pursuant to those formulas. 

Well, for a regular student at this point in the 

calculations, San Elizario is only getting some 

percent of 477, depending on their 

Out of the 728? 

No. At this point, we're dealing with regular 

education. You have to understand that the entire 
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set of figures in the accountable cost report dealt 

with regular education. So if you recognize that, 

then in all honesty you should stay with the regular 

education number. 

Okay. 

So some part of all the equalization aid that San 

Elizario gets is from a regular education 

calculation. But I don't know what percent that is 

because we would have to do the calculation for San 

Elizario for that particular number. 

Okay. Plus we've got career ladder and teacher -

No, not there. 

I mean, that's money out there for the districts, 

isn't it? 

It's not included in the 2,414 and the 2,725. 

But see, that was cost, wasn't it? 

No. Those are average expenditure levels for 

selected districts and they are for regular 

education. 

Well, that's right. But this is revenue. This isn't 

expenditure, is it? 

Yes. But it was not included in the calculations of 

the Accountable Cost Advisory Committee. 

Right, because it was revenue and it wasn't an 

expenditure. 
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Well, no. There are expenditures associated with it, 

too. It's part of the cost, so I'm not sure what 

you're-- it is an FSP cost. The districts got 

revenue for it. It goes through the local fund 

assignment formula, so there is both state and local 

revenue for it, but it is not a part of the 

accountable cost study that gives us 2,414 and 2,725. 

Okay. So that's something else out there that is 

outside of this calculation, in other words? 

Yes, that's right. It is outside the 2,414 and it's 

outside the 2,725. 

So when you say we grossly understate between these 

numbers, it's not a comparison between the 1,350. 

That is simply a starting point, isn't it? 

Oh, I never suggested that we were comparing 1,350 to 

--and saying that 2,414 should be compared to 1,350. 

You may have mistakenly misunderstood what I was 

suggesting. But I'm perfectly aware of these 

relationships and I have never suggested otherwise. 

Okay. But when you talk about districts being 

creative and having to get by, that applies to all 

districts, doesn't it? When you're saying that 

Austin could be creative and get by with maybe a 

little bit less or something like that, that applies 

to all districts, doesn't it? 
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Every district in the state has certain options with 

respect to how it spends its money. Districts can be 

efficient or inefficient at any level of wealth, at 

any level of cost. It seems to me perfectly obvious 

that that's the case. 

You might be able to get by with the $2,069.00 for 

regular program if you're efficient? 

Well, in fact, there are some districts in the state 

that are fully accredited and meet all state rules 

and regulations promulgated by the State Board of 

Education that are actually spending less than t~at 

amount. 

Okay. So it can be done? 

It is being done. There are districts spending less 

than that that have not been advised by the Texas 

Education Agency that they are not accredited, not 

fully accredited, and they have not been given 

waivers on the 22-to-1 class size, facilities, 

teachers and so forth that are actually spending less 

than that. 

Okay. So it can be done? 

Obviously, if they can do those things. I mean, I 

do~'t know if you're catching my distinctions here. 

There is a difference between providing a quality 

education or even a basic education and managin~ to 
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stay fully accredited with the state. 

I see. So even though you talked about -- when you 

talked about with respect to Austin as a way of 

telling whether or not they were running an adequate 

program that we would ~ee whether or not they were 

accredited, you don't ascribe by that methodology? 

Well, they could -- we were talking about the 

situation where the whole school district was going 

to·come --the sky is falling. I was simply saying 

at that point that Austin could probably manage to 

keep the sky from falling without --

And keep 

-- and actually keep the school district running, 

that's true. 

Okay. The best way that we know right now about 

whether a school district can meet its obligation to 

its kids is whether or not they are accredited, 

right? 

Well, it's not really the best way. It is an 

indicator. 

The only other indicator --

But the State Advisory Committee, staffed by Deputy 

Commissioner Moak, operating with the full approval 

of the Commissioner of Education, under charges that 

were established by the State Board of Education 
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decided that the appropriate thing to do was to 

select a group of districts that met certain criteria 

and to calculate the average expenditures in those 

districts on regular education and to recommend that 

that be labeled the state's standard regular 

education program level. 

That is the state's recommendation, it is not 

my recommendation. I can take the state's 

recommendation and I can put it in a formula and I 

can do things with it, but it is not my 

recommendation. I think I have already testified 

that I have no major argument with the methodology 

that they used given at the time the limitation of 

resources. 

Okay. What I'm asking you, though, is that there are 

only two ways that we know of right now in the state 

to measure quality of programs, that I know of, and 

correct me if I'm wrong. One is accreditation 

standards, and the other is looking at test scores in 

the district. 

I think there is some other information that's 

available. Recently, some very extensive data on 

dropout rates has become available. 

That is very recently, isn't it? 

Right. 
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Okay. 

There is an older report than that that deals with 

the question of how many kids and what percentage of 

kids in each district have aspirations of going to 

college. There are some other things out there. 

Those aren't the only things that we might look at. 

I think I've already testified that the state 

is, to my knowledge, already in the process of 

generating a much more sophisticated information 

system, one of the purposes of which is to provide 

information for cost analysis. 

Okay. But will you concede with me now that there 

are districts out there that are running fully 

accredited programs at this 2,069 level that have 

reasonable test scores as measured by our 

standardized tests that we give to students in the 

state? 

Well, you would have to cite specific districts and 

specific scores for me to be able to say absolutely 

that there is a district or set of districts doing 

•x• -- scoring so well on a particular -- I mean, I'm 

simply not going to tell you that I know that there 

are districts that are doing that without looking at 

the facts. 

Okay. Let me ask you one more question about the 
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quality program, then we'll leave it alone. 

What we did was, we looked at programs that are 

out there that are a standard deviation? 

They are above one standard deviation. 

From the norm? 

From the mean. 

Okay. Now, we're going to be chasing that forever, 

aren't we? 

Why would we be chasing that forever? 

Well, because if the mean goes up, then one standard 

deviation goes up with it, doesn't it? 

No. The basic principle that they were using with 

respect to the standard deviation from the mean is 

one that has about 16 percent of the observed cases 

that are outside one standard deviation. You may 

have a different curve, but you will still have a 

similar kind of relationship, so you can still 

identify a set of districts that are out there that 

are one standard deviation from the mean. 

It's not necessarily the best methodology to 

use, but it is not inappropriate. I don't know the 

state selected an inappropriate method, but it's not 

true that just because the average scores go up, that 

there is an automatic -- it's sort of like using the 

95th percentile. 
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In other words, it's not even as good a methodology 

as we have used in deciding what the average costs 

were, -but it was the only thing we had given the 

amount of money we had to spend to find --

It was not an illegitimate. They worked long and 

hard to come up with something that would use 

existing data so that they didn't have to spend money 

gathering data. The money that they had to gather 

data had simply been taken away from them, so they 

had to go to their existing data files, and I think I 

might have ended up doing roughly the same thing that 

they did. 

MR. O'HANLON: That's all I have. 

One thing, Judge. They haven't offered it, and 

I hate to do this, but I want to offer Plaintiffs' 

Exhibit No. 147-B. 

MR. KAUFFMAN: You have to give it a 

Defendants' --

MR. GRAY: Why don't you just give it a 

Defendants' number, and we don't object. What's 

Defendants' next number? 

MR. O'HANLON: I guess that's a funny 

thing. We give them a plan, Judge, and we make a 

Defendant out of it. 

THE COURT: Well, you want to have this 
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changed, what we have been calling Plaintiffs' 147-B? 

MR. O'HANLON: Well, we have been talking 

about it all morning. I sure would like to put it 

into evidence. 

THE COURT: All right. Let's do this. Put 

a Defendants' sticker on there in addition to -

well, let's see. Do I have the original up here? 

have been writing on this one. Does anybody have 

another one of these? 

I 

MR. GRAY: I have a clean one, Your Honor. 

THE COURT: All right. Put Plaintiffs' 

Exhibit 147-B on it, and then we'll put a Defendants' 

sticker on it also. 

MR •. GRAY: It's a photocopy for the 

Plaintiff, so I'll just put a Defendants' sticker on 

the original. 

THE COURT: Yes. Let the record show it is 

being introduced as a Defendants' exhibit, but we'll 

leave the Plaintiffs' Exhibit 147-B on there so that 

if some other judges get to looking at this thing, 

they will know what we have been talking about 

throughout the record. 

MR. O'HANLON: I don't know what to do. 

I'll take 147-B. I haven't been using As and Bs, if 

that will make it easier, as Defendants' 147-B. 
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MR. TURNER: No. I don't think that will 

help. Keep your number. 

MR. O'HANLON: I don't care. 

THE COURT: Whatever your next number is, 

that might be just as well. 

· (Defendants' Exhibit No. 27 marked.) 

MR. GRAY: We have no objection to 

Defendants' Exhibit No. 27. 

THE COURT: All right. It will be 

admitted. Defendants' No. 27 will be admitted. It 

11 has been referred to heretofore as Plaintiffs' 

12 Exhibit No. 147-B. 

13 Are you all through with this witness? I've 

14 got a few questions of this witness. 

15 MR. GRAY: Your Honor, we have very few 

16 questions. 

17 (Defendant's Exhibit No. 27 admitted.) 

18 CROSS EXAMINATION 

19 BY MR. GRAY: 

20 Q. Mr. Foster, let me focus your attention on the first 

21 round of Mr. O'Hanlon's questions with you today 

22 dealing with the Defendants' Exhibit 27 that's 

23 formally been referred to as 147-B, and recall how he 

24 had you talking about these numbers. Was that Dallas 

25 and 
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Dallas and Edgewood, I believe. 

-- Edgewood? Throughout the whole of his 

questioning, am I correct in stating that he assumed 

that the state, as far as state aid, there would be 

no local district effort factor involved in 

determining how much state aid a district got? 

That is correct. 

For example, he was using the example of a 52 cent 

tax rate in Dallas and a 52 cent tax rate in 

Edgewood, and was leading you, I believe, to the 

conclusion that Edgewood would get $3,676.00 per 

student compared to Dallas• $2,202.00, correct? 

He actually added in the available school fund 

monies, so we got the 2,482. 

That's right. It comes to 2,482? 

That is correct, yes. 

Now, if you assume an effort factor in the formula 

and if, for example, you assume-- and let's make the 

mathematics simple here -- we have $1.04 local fund 

assignment, and if we say okay, a district chooses to 

tax at half that --

All right. 

-- and correspondingly, they would only get half the 

state aid that they would get if they taxed at the 

full $1.04? 
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Correct. 

That's an example of an effort factor, correct? 

Yes. That would represent an effort test. 
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If we were to apply an effort test here, if the state 

had set up and adopted Defendants' Exhibit 27 with an 

effort factor in it, let me compare with you the two 

52 cent tax rates. 

All right. 

Dallas stays obviously the same, correct? 

Yes. There is no effort test involved in getting the 

available school fund monies. 

They are budget balanced, so they get their 2,482 by 

taxing at 52 cents? 

Right. 

Now, Edgewood, on an effort test, they do not get the 

full 3,474.23, do they? 

That is correct. 

They get half that because they're taxing at half the 

$1.04 rate? 

That is correct. 

So that would change this 34 number to -- someone 

with a calculator help me. 

1,737. 

1,737 and 

MR. O'HANLON: 11. 
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1 BY MR. GRAY: 

2 Q. 11 cents. 

3 ·Then taxing at theit local property creates the 

4 same 202.04? 
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That is correct. 

So with an effort factor built into the formula, 

their 52 cent rate creates $1,939.15, correct? 

That is correct. 

So we're not comparing the windfall, so to speak, of 

3,600 to 2,200. An effort factor comparison shows 

you that Dallas, at the same tax rate with an ef~ort 

factor built in, still does better than Edgewood. 

That is correct. Edgewood, with an effort test, 

would have to levy more than 52 cents to equal 

Dallas• 2,482. 

If you were to take this all the way out, the reason 

is that Dallas can raise the quality number for 81 

cents --

Right. 

-- compared to the $1.04 number that it ultimately 

cost Edgewood? 

That is correct. 

So you see that this comparative range of advantage 

to the budget balanced district is there no matter 

what tax rate two districts happen to choose as long 
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as an effort factor is built in to determine how much 

state aid you get? 

That is correct. 

MR. GRAY: I have nothing further, Your 

Honor. 

MR. O'HANLON: I've got one question in 

7 response to that. 

8 FURTHER RECROSS EXAMINATION 

9 BY MR. O'HANLON: 
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If I do that, Mr. Foster, how am I going to know what 

my level of appropriation is? Aren't you giving the 

taxpayers in all the school districts, in essence, by 

this system the ability to draw and essentially 

unilaterally on the state treasury for financing 

within their district? 

No. we currently have an effort test in the 

enrichment equalization allotment formula, and we 

also have a ceiling set on the total amount, and when 

that total amount is exceeded by virtue of the effort 

factor or other elements of that formula, then there 

is a proration that takes place. So there is not an 

automatic raid on the treasury. 

So we're still back into the same quandry that we've 

always been in, where do we set the ceiling? How 

much state dollars do we set for the ceiling to allow 
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districts to draw on that treasury, and I suppose the 

concurrent question of what amount of proration that 

we can tolerate? 

We have, under the current formula, done pretty well. 

The state has done pretty well. They estimated it 

very close this past year until it turned out that 

the lowering of the lower population in Houston 

turned out because of a quirk in the formula that 

caused a total entitlement in excess of the 

appropriation, and there was $12 million or $13 

million that was prorated, but that certainly doesn•t 

cause any major problem with the system. 

But we•re still back to the same-- in a different 

form, aren•t we back to the same question, which is 

where do we set the level of absolute dollars that 

the state is going to put into the system? 

It•s a relatively minor question. The state has done 

a fairly good job and we did a progressively better 

job in estimating how districts would respond to that 

kind of effort incentive. 

But they still have to raise the money, don•t they? 

Well, certainly they have to raise the money, but all 

that can be taken into account in the process. It is 

just not an overwhelming problem at all. 

MR. TURNER: I have one question, Your 
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Honor. 

FURTHER RECROSS EXAMINATION 

BY MR. TURNER: 

Q. Mr. Foster, earlier you had told us that under your 

proposal, every school district had the free choice 

not to tax at the equalized required rate --

A. 

Q. 

A. 

That is correct. 

-- and not to provide the quality level of 

expenditures, if they chose not to. If we switched 

to an effort factor, as Mr. Gray suggested there, 

then that option, though it's still present, to tax 

at a lower level is accompanied by a pretty heavy 

penalty and loss of state aid. So the freedom of 

choice to tax at the lower level would certainly be 

limited by virtue of the placing into the formula of 

an effort factor? 

Well, I think the same sort of thing would happen 

there as it did with the enrichment equalization. 

Many, many low wealth districts that had theretofore 

had relatively low tax rates responded very admirably 

and increased their tax rates. And most of them at 

this point in time have maximized their enrichment 

equalization aid. 

Of course, when you're getting to higher levels 

of taxation like that it becomes-- as I've already 
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testified, the higher it becomes, the less and less 

likely it is that it will happen. But there will 

still .be a strong incentive there to do it •. And it 

wouldn't apply to Austin in any event because Austin 

would be budget balanced and its effort would not 

generate additional state aid. 

Well, Mr. Foster, when you determine as a legislator 

that you want to put an effort factor in the formula, 

isn't it true that the rational approach is to try to 

determine as best you can what is realistic about 

what you might expect tax rates to go to by the 

selection of a given effort factor and not to 

overestimate that, otherwise you're defeating the 

purpose of why you put an effort factor in in the 

first place, aren't you? 

Well, obviously there would be an attempt in the 

appropriations process to make some rational estimate 

of what was going to happen. I mean, that is just 

part of that process. 

I think we've had it stated many times here that the 

average tax rate in Texas today is 50 --

66 cents. 

66 cents. And so you wouldn't expect the Legislature 

to put an effort factor in that would have the affect 

of trying to push those tax rates up from an average 
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of 66 cents up to $1.04, would you? 

Well, I haven't devised any particular effort factor.
1 

I think I 1 ve already testified that where effort 

factors are applied, one needs to be very cautious 

about how much of the total program is based on 

effort because if you•re not, you will hurt kids in 

school districts where taxpayers dominate the local 

school board process. By that I mean taxpayers who 

view their primary function as one of maintaining a 

low tax rate ap opposed to providing a higher quality 

of education. So the children need to be protec~ed 

to some extent under those circumstances, but I think 

we•ve had a reasonably good experience with the 

enrichment equalization allotment, so I don•t 

perceive that as being, once again, anything that 

isn•t manageable within the kind of system we•re 

talking about. 

Well, but the kind of adjustments upward, the kind of 

increases that were required under the equalization 

formula that we have currently in state law by the 

effort factor that•s in place therein is nothing of 

the magnitude of the kind of effort factor that would 

be required if you applied an effort factor to your 

Option No. 1? 

Well, it depends on what percent of the total that 
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you made subject to effort. But even at any percent 

that I would think of as reasonable, the total 

magnitude of the monies you're talking about would 

clearly exceed the five hundred and some million that 

are in the enrichment equalization allotment. 

But at least as far as the suggestion Mr. Gray made 

about putting the effort fact in to nudge Edgewood on 

up to $1.04, that certainly far exceeds the magnitude 

of the kind of nudges that are currently in law to 

qualify for your maximum equalization aid? 

Yes. I don't think he was suggesting anything other 

than what's in the example in terms of any actual 

setting of it. I mean, he offered it to me as, you 

know, if we had an effort factor. If it were just a 

straight effort factor, what would the result be. 

And that's what I responded to. 

Right. I understand that. But you will acknowledge 

that that, in terms of proper utilization and 

realistic utilization of effort factors, would be an 

unrealistic utilization of the effort factor to try 

to nudge tax rates up from 52 cents to $1.04? 

Well, whatever level you set that is involved in the 

effort factor, school districts are going to have 

decisions to make that are relative to the level they 

are already at. Not everybody is going to go to the 
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maximum just because it produces more state funds, 

because they've got to live with the local realities 

as to.where it's practical to set their tax rates. 

But the bottom line of all that is that I don't 

think it's an inordinate task to estimate what that's 

going to do, nor is it an inordinate task to ask that 

some judgment be made about the percentage of the 

total that is actually subjected to an effort test. 

Well, I guess to ask it of you another way, isn't it 

not only true that the effort factor, as applied to 

this example, is unrealistic use of effort factors in 

aid formulas, but in fact wouldn't you agree with me 

that your equalized rate of $1.04 is really a very 

unrealistic figure in terms of the realities of 

school finance in Texas today? 

Well, I don't think over the long haul that it's an 

unrealistic level when you consider that a number of 

districts now do and have for years taxed at higher 

levels. There are predominantely· very poor districts 

that have had no choice because you've got -- your 

district is growing, you've got to build.buildings, 

and even if you build the cheapest thing available, 

you're still going to have substantial debt tax 

rates. But that level is not an extreme level of 

taxation for public education purposes. My guess is 
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that there would be a substantial number of districts 

that over a period of years would go to that level to 

maximize the public education systems in their 

community. 

That falls in line with what you testified earlier 

that as long as you move those tax rates up 

gradually, that over time, we can all probably bear a 

little greater tax rate and have it acceptable, and 

particularly when our expectations for education 

continue to increase, but 

Yes. What I'm not saying is that because it would 

cause a particular level of change or dislocation in 

rich districts that that in and of itself is 

justifiable cause for continuing to deny equal 

educational opportunity to children in poor school 

districts. 

But when you tell the Court, as you did just a minute 

ago, that $1.04 equalized rate is not unrealistic 

over the long haul, to use your words, aren't you 

really saying to the Court at the same time and with 

that statement that if you were to make that change 

today in Texas, that it would be somewhat unrealistic 

for immediate change? 

No. I'm not saying that. The one question is within 

the context of an effort factor, and you're asking 
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effort factor and how that would affect state 

appropriation and so forth. 
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On the other hand, it seems to me that you're 

dealing with a question of the impact of equalization 

on wealthy school districts, and the sense that that 

would be just a very terrible and horrible kind of 

thing in that those school districts would just have 

insurmountable problems making adjustments. 

I would remind you, too, that in the process of 

House Bill 72, the Legislature was cognizant of that 

and provided two different provisions to ease that 

transition, one being a release from the 8 percent 

threshold for roll back elections, and the other 

being some additional funding that school districts 

could use in lieu of higher tax increases. 

So when you say to me that $1.04 rate is not 

unrealistic over the long haul, you're also saying at 

the same time that, in your opinion, it's not 

unrealistic over the short run if the Legislature 

does some of the kinds of things that they did when 

they enacted House Bill 72 to provide some temporary 

relief, if you will, from the abrupt adjustments that 

would be brought about by $1.04 equalized tax rate? 

I expect that if the Legislature adopted a plan that 
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involved $1.04 local fund assignment rate, that there 

would be tremendous pressures for and probably 

successful pressures to provide some cushioning of 

the shock probably with a continuation of the truth 

in taxation, a threshold of release, and possibly 

even with additional transition funding. 

You wouldn't disagree with the Legislature doing that 

as one school in public school finance? 

Depending on the amount, there are levels at which I 

would feel it was objectionable because it was just a 

further denial of equalization for poor school 

districts. 

But as a practical matter, I understand the 

pressures that would be there for it and it might, in 

fact, be money well spent, if you will. 

Of course you realize that by that comment, you have 

somewhat limited the effectiveness of your proposal 

in that your original proposal was one that would 

require no new state aid, and that to accomplish what 

you have just suggested, we would have to have 

additional state aid pumped into the system to 

provide for that equalization or for that transition. 

No, that's not true. You could use existing state 

aid. You could carve out a piece of existing state 

aid for the purpose of doing that. 
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Yes. It would change somewhat. It would depend on 

how much money you decide to put into it. 

So in effect, North Forest would get less money is 

what it would amount to. 

Initially, you know, to the extent there were 

transition funds available. It has nothing to do 

with the roll back threshold. But to the extent that 

10 you had any transition funds, there· would be a 

11 temporary diminution of the new funds. 

12 MR. TURNER: I'll pass the witness. 

13 FURTHER RECROSS EXAMINATION 

14 BY MR. R. LUNA: 
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Q. 

Mr. Foster, I guess I have only one question. Our 

$1.04 rate is based upon a certain cost of education, 

and if those costs go up, won't the rate go up? 

That is a function not only of the cost but of value, 

because it results from dividing a total cost 

residual into the state's total property tax value. 

Assume with me for a moment, though, that the values 

remain constant, but the costs go up. Won't the rate 

have to go up? 

If you hold constant the value, yes. That's true. 

So $1.04 may be a very small number if the costs 
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continue to escalate in this state? 

Well, the probability, of course, is that values and 

costs-will both continue to escalate. 

MR. GRAY: By value, you mean property 

value? 

THE WITNESS: Yes 

MR. R. LUNA: No further questions. 

THE COURT: All right, sir, you may step 

down. 

MR. KAUFFMAN: Your Honor, excuse me. I 

11 have some questions. 

12 FURTHER REDIRECT EXAMINATION 

13 BY MR. KAUFFMAN: 

14 Q. Mr. Foster, the proposals you've been talking about 

15 for, I guess, the last day, they are all still within 

16 the assumption that the present school district 

17 boundaries are used, and that there are no taxing 
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A. 

A. 

authorities as we've been discussing earlier, is that 

right? 

Yes, that is correct. 

If you had things like the taxing authorities or you 

had some consolidations of the tax havens, there 

would be even more equity and even more money 

available to low wealth districts? 

That is correct. 
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Now, historically, we were talking about understating 

or overstating costs and who that would advantage or 

disadvantage. As long as you've been looking at 

school finance, it's always been understated and it's 

always hurt the poor districts, hasn't it? 

Yes. 

That has been insidious and constant and bad for the 

people in the poor districts, hasn't it? 

Yes, it has. 

The people in the poor districts built their 

buildings under those limited funds, hired their 

teachers under those limited funds, kept their 

teachers under those limited funds, built their whole 

infrastructure under those limit funds, didn't they? 

That's correct. 

Now, we're worried about school superintendents. Out 

in the audience is the superintendent of san 

Elizario, and according to your Exhibit 103-C and 

116, San Elizario has expenditures per student unit 

of $2,004.00. Highland Park has expenditures per 

student unit of $3,500.00. San Elizario's tax rate 

is $1.07. Highland Park's is 35 cents. 

Now, Mr. Boyd has to tell his board of 

directors every year about that. 

Yes. 
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MR. KAUFFMAN: The Plaintiffs call Allen 

7 MR. ALLEN BOYD 

8 , was called as a witness, and after having been first duly 

9 sworn, testified as follows, to-wit: 

10 DIRECT EXAMINATION 

11 BY MR. KAUFFMAN: 
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A. 

Will you state your name and address, please? 

Allen Boyd. My address is 3904 Volcanic, El Paso, 

Texas. 

You are now the superintendent of the San Elizario 

district, which is a plaintiff in this case? 

Yes. 

Mr. Boyd, give us some idea of your personal 

educational background. Where did you go to high 

school, where did you go to college, that sort of 

thing. 

I went to high school in Nashville, Tennessee. I 

graduated from high school, went into the service. 

While I was in the service, I attended approximately 

eight different colleges and universities. I 
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graduated from the University of Omaha. My 

educational experience was in southern Mississippi. 

I then did my master's degree at the University of 

Texas at El Paso, where I also received my 

superintendency. 

When you were at Southern Mississippi, were you in 

the field of education or what? 

I was in the military and taking education courses to 

become certified. 

You have a master's from UTEP? 

Yes, I do. 

What about your work experience? After the air force 

in the field of education, where did you go? 

My first job was at Cathedral High School in El Paso 

for one year. Then I moved to Canutillo. I was 

a teacher and a counselor there. I spent three 

years, and then I went from Canutillo to San Elizario 

as a counselor, moved up to principal, then to 

superintendent. 

So how long have you been involved in the field of 

education as a teacher, counselor or superintendent? 

Since 1974. 

Most of that time has been in El Paso County in 

Texas? 

Yes, it has. 
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You're now the superintendent in San Elizario. When 

did you become the superintendent of San Elizario? 

1981. 

Before that, how long had you been.with San Elizario? 

I'd been with them for approximately three years. 

So you've been with San Elizario now about eight or 

nine years all together? 

Yes. 

Mr. Boyd, tell us something about the San Elizario 

district. How many students do you have? 

Presently? 

Yes. 

We have a total enrollment of 1,078; Refined ADA off 

of the October report was 1,011. 

What about the San Elizario community? Where are you 

related in terms of other districts, physically? 

To the south of us is the Rio Grande, to the west of 

us is Socorro, to the north would be Clint, and to 

the west to be Fabens. 

When you say Rio Grande, you're right on the border 

with Mexico? 

Yes, I am. 

Okay. The other districts around you are Fabens, 

Socorro and --

Clint. 
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Clint. 

What about the community in terms of its 

demographics? Is it an upper middle-class area? 

High industrial? What sort of area is it? 

It is a rural low economic district. 

3391 

What is the average dwelling in San Elizario? What 

does it look like? 

The wealth? 

No, the dwelling. What does it look like? 

Oh. At the present time, we have from ancient adobe 

buildings to people living in unsafe conditions, so 

to speak. 

Generally lower class, lower middle-class 

neighborhood? 

Yes. 

In your community, what percentage of your students 

are what they call limited English proficient? 

As of last Friday, it was 814. 

Out of 1,076? 

Yes. 

Okay. About 80 percent were limited English 

proficient? 

Yes. 

What about the number of your children who are on the 

federal free lunch program and obviously below the 
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poverty level? 

We normally average about 98 percent. At the present 

time, ·we are approximately 98. 

So of all the thousand-something students in your 

district, 98 percent of them are below the poverty 

level? 

Yes. 

80 percent of them are limited English proficient? 

Yes. 

In terms of the children who are coming to your 

school, do those children bring with them any 

educational problems that require additional spending 

of funds? 

The majority of our students coming in are limited 

English speakers coming straight from Mexico. 

Does that bring with it any extra costs for your 

district? 

Yes, it does. 

Mr. Boyd, you prepared for me something on the tax 

rates of your district. Can you read to the Court 

what the tax rates in San Elizario have been for 

'84-'85, 1 85-'86, 1 86-'87? 

'84-'85, we had -- 1 83- 1 84 or not? 

Yes. 

1983, we had a tax rate of 1.96; 1984, we had a tax 
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rate of 1.90; 1985, we had a tax rate of 1.2831; the 

present tax rate is 1.2960. 

Now, when you say 1.96 for the first year, that's 

$1.96 on one hundred dollars value? 

Yes, sir. 

For the '86-'87 year, you're about $1.30 for one 

hundred dollar value? 

That is true. 

Now, that is your total tax rate for both buildings 

and maintenance and operations? 

Yes. 

For the '86-'87 year, will you split that up for us? 

How much do you spend on maintenance and bow much do 

you spend on interest and sinking? 

On M&O, we have a rate of .7133; on I&S, .5827. 

What was it for 1985-'86? What was the M&O and I&S? 

M&O was .7201; I&S was .5630. 

Mr. Boyd, so we can put this sort of in context in 

later discussions, given your present property value 

per student, about how much does your district raise 

in revenues for every additional cent of tax rate? 

Approximately $2,700.00. 

So if your district goes out and hires a new teacher, 

an additional teacher, just to pay a minimum salary 
' 

in your district, it's going to cost you 5, 6, 7 
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cents tax rate just for the salary of the teacher? 

If you're talking about that, yes. 

What is your property value per student down in San 

Elizario? 

The property value behind each student, I haven't 

calculated it recently. Our total assessed value is 

31 million or a little over. After deductions, it's 

$27 million. 

So $27 million taxable property for over 1,000 

students, what do we get then, about $27,000.00 

property per kid? 

27,000 per--

Per student? 

Yes. 

Now, on your indebtedness, you have -- I think it was 

in 1981-'82, you had to get a bond issue of something 

like a million dollars? 

Yes, we did. 

Okay. For the next ten years, what do your bond 

payments look like for your district, San Elizario? 

For the present loan? 

Yes, sir. 

We will be paying approximately $152,000.00 per year 

up. 

So the next ten years is 152,000 up to something 
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above that per year? 

Yes. It tops out in 19 -- I don't know the year, but 

it is over $160,000.00. 

For the next ten years, roughly? 

Yes. 

Okay. so it's taking your district already about 58 

cents tax rate to pay off your existing bond levels, 

is that right? 

That is true. 

That's tied in for the next ten years? 

That is true. 

Let's talk a little bit about the buildings in your 

district. 

In 1981, I think the TEA advised you there were 

some problems in the buildings. Can you describe 

something about what the buildings looked like in San 

Elizario in 1981? 

In 1981, we were visited or monitored by TEA. We 

were written up because we were using a church hall 

as a cafeteria. Our high school and junior high, the 

7th through 12th grade students, would have to walk a 

quarter-mile to get to the lunchroom. 

There was also a concern about the elementary 

school needing remodeling. In fact, they recommended 

we tear it down and build a new one. 
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Now, even though the kids had to walk a quarter-mile 

to the cafeteria and TEA suggested you tear your 

elementary building down, you were still accredited 

during all that time by the Texas Education Agency? 

We were placed on the AA credit advised status. 

But at all times, you have been accredited by the 

Texas Education Agency? 

Yes. 

Let's talk a little bit about the facilities you did 

have at that time. Were you teaching any kids in 

barracks or older buildings? 

Yes. In fact, we're still doing it. We have two 

portable surplus army barracks that we have converted 

into four rooms at the high school level. We are 

still using them. 

Now, those barracks, are they new, old? 

At the present time, they are probably 50-plus years 

old. 

You are teaching high school kids or trying to teach 

high school kids in those buildings? 

Yes. 

At this time, is your district on a waiver of any 

sort from the Texas Education Agency in terms of 

class size, teachers, anything like that? 

Yes, we are. We requested not only the 22-to-1 
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waiver, but we also have submitted to TEA a five-year 

building plan to request additional waivers due to 

the lack of building space. 

You said 22-to-1 waiver, you mean your classes in 

kindergarten through second grade are larger than the 

22-to-1? 

Yes. 

Okay. About what size are your classes in 

kindergarten through --

In kindergarten -- we do not have a pre-K. Our 

kindergarten right now, we're running 25 per student 

per session half days. We have four sessions. We 

also have a waiting list to get into the 

kindergarten. 

So let's stick with this kindergarten just a second. 

You have 25 students, say, in each class? 

Yes. 

Okay. You can only offer a half-day kindergarten 

rather than a full-day. 

Yes. That way, we can serve 100 kids rather than SO. 

You say there is a waiting list to get into 

kindergarten? 

The last time I checked, we had approximately 16 

students. 

Why can't you just start a new kindergarten class? 
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There is no facilities. 

Do you have an extra teacher to teach kindergarten? 

Not at the present time. 

Now, does it have any affect on the students in your 

district to have a half-day rather than a full-day 

kindergarten? 

Yes, it would, because they are all bilingual 

students. 

So these bilingual students in kindergarten in the 

half-day, how much actual instruction time can you 

squeeze into a half-day kindergarten? 

I would probably estimate at the maximum, an hour and 

a half or an hour and 45 minutes based upon a 

three-hour half-day session. 

Okay. So that hour and a half or an hour and 45 

minutes is for children who -- at least 80 percent of 

whom are predominantly Spanish speaking or limited 

English proficiency? 

Yes. 

What about pre-kindergarten? 

We do not have a pre-kindergarten. 

Why not? 

Again, no space. 

What about in the area of bilingual education? Do 

you have any waivers of any of the bilingual 
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education requirements? 

I would say of the teachers at the elementary school, 

we have total -- school-wide, we probably have 20 

people on waivers. 

20? 

Approximately 20 people on waivers, teachers. They 

are not all at the elementary school. That is 

district-wide. 

Now, 20 teachers on waivers, out of how many 

teachers? 

58. 

So 20 over 58, 35 percent roughly of your teachers 

are on waivers, as you call them? 

Yes. 

Tell us what a waiver means, though, a waiver for a 

teacher. 

That means that they are not certified to teach in 

the particular area we need them to teach, such as 

bilingual education. They are certified teachers, 

but they do not have the credentials to teach in 

bilingual, therefore, we have to seek a waiver for 

them. 

Now, do you have any teachers on emergency permits 

where they don't have a teaching degree at all, but 

they're still teaching--
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At the present time, we're working with three 

alternative certification people. We also have -- I 

think it's four people on emergency. 

In the area of bilingual waivers, though, have you 

had to obtain a waiver of the bilingual program 

because of your lack of bilingual teachers? 

we have received a modified waiver of the program 

from TEA, Mr. Cardinas. 

You say a modified waiver of the program, that means 

that TEA has found that you don't have the program 

that TEA requires, but that they will sort of let you 

get by with it anyway? 

We are trying to structure it to where those that are 

certified in the bilingual area are touching all the 

kids sometime during the day. 

Let's talk a little bit about your high school 

program. I guess I would like to start with the 

actual course offerings in your high school. we have 

talked about this a little bit. If I can go over -

first of all, in your high school, do you offer any 

foreign language program? 

No. 

No Spanish, no French, no Latin? 

That is true. 

Do you offer any chemistry? 
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Physics? 

No. 

Calculus? 

No. 

Analytic geometry? 

No. 

Any honors courses of any sort? 

No. 

Do you offer analytic geometry? 

No. 

English composition? 

3401 

No, unless it is in the curriculum of English I and 

II and III. 

This year, do you offer geometry? 

No. We will pick that up. We will alternate algebra 

II and geometry in alternating years. 

So in your school, the highest a student can go in 

math is algebra II or geometry, depending on which 

one is offered that year? 

Yes. 

What about your science labs at your high school? 

How many science labs do you have and how are they 

equipped? 

We have one science lab that was built when our high 
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school was built in 1972. It has five stations. 

Now, five stations, explain to the Court what a 

station is. 

A station is a sink where you have water plus a 

hookup for your natural gas or Bunsen burners or 

whatever it is you're working with. 

3402 

So when you do have a science class, you've got 

enough room for five Bunsen burners to go for the 

class? 

Yes. 

And five sinks for the class? 

Yes. 

Do you think you can meet the TEA requirement that 40 

percent of your science be in lab time? 

If you stretch a point, there may be a possibility. 

So when you reach that possibility, then, they're in 

the room ~-

That is true. 

-- with the five stations? 

There may be four or five students around each 

station. 

Now, are you familiar with the regulations of the 

State Board of Education about transcripts under 

which a student who graduates gets a general 

transcript if they follow a certain course of study, 
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an academic transcript if they follow another, and an 

advance academic if they follow another? Are you 

familiar with those? 

Yes, I am. 

At the end of your time, you graduate and the student 

has a transcript and is given a stamp on it that the 

State Board of Education requires? 

Yes. 

Does your district have the courses for a student to 

get a transcript with an academic seal? 

They will get a general academic stamp. 

What's the middle level? It is called the advance 

program? 

Advance, no. 

Okay. So your district has no advance program? 

No. 

Does your district have an advance program with 

honors? 

No. 

So if a student graduates from your school, you get a 

general transcript and that's it? 

That is true. 

Do you think that the course offerings in your 

district, the limited course offerings you just 

described to us, does that in any way interfere with 
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the educational development of children in your 

school? 

Most certainly. 

How does it do that? 

3 404 

It prevents them from being prepared to continue on 

in their education pursuit if they so desire to go to 

college. 

Well, if you're having trouble with those courses, 

let me ask you a question someone else might ask. 

Why don't you send your students to another district 

for those courses? 

We have tried to form co-ops. I had a meeting with 

the superintendents of Clint and Fabens this month. 

I had had a previous meeting with them. They were 

not interested in forming co-op organizations. Now, 

they appear to be approachable. If that comes about, 

then we will certainly do that. 

We've also tried to get ROTC provided to our 

students in Socorro, but due to their rapid growth, 

they could not accommodate us this year. 

Well, let's talk about some other programs at the 

high school. Even if your kids don't have calculus 

and analytic geometry, I'm sure they could be in the 

band. 

We don't have a band. 
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Well, they could be on a football team. 

We don't have a football team. 

Choir? 

No. 

Debate? 

No. 

ROTC? 

No. 

I think you said you have one class for the high 

school, one class of art? 

We have one class of art, yes. 

3 405 

How about your very bright students, can they be in 

the gifted and talented program? 

We do not have a gifted and talented program. 

Although we have applied for funds, it will be a 

very, very limited program. 

If we can talk a little bit about your teachers now. 

What is your starting salary in San Elizario? 

Seventeen two. 

How does that relate to other districts in your area? 

Below. 

Do you have any trouble competing for teachers with 

even the districts in your area? 

Yes. 

Why is that? Why do you have trouble competing? 
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Due to the distance of traveling and low rate of pay. 

How about the turnover of your teachers? Do you have 

teachers who stick around every year or what is your 

From last year to this year, we had a 35 percent 

turnover rate. 

So of your 50 to 60 teachers, 35 percent of them are 

there one year and gone the next? 

Yes. 

Now, the new teaches that come in, are there any 

costs associated with having new teaches rather than 

older teachers? 

Yes, sir, there are. 

What is that? 

They would have to be trained into -- if they were 

coming straight out of college, they would have to be 

trained into the organization, how San Elizario has 

elected to run programs, run reports, things of that 

nature. We also have a heavy training schedule for 

the bilingual kids to upgrade everybody's ability to 

work with them. 

I would like to talk to you for a second about your 

teaching corps and who does pay them under the 

present system. 

You said, I think, in '86-'87, you had 58 

teachers, is that right? 
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How many of those are federally funded? 

11.8. 

3407 

so 58 teachers and 12 of them are federally funded? 

Yes. 

That gives you 46 paid for by your district? 

That is true. 

Do you feel like you've gotten about as much federal 

funding as you're going to get, so all other teachers 

are going to have to be paid for out of your local 

funds? 

I think we probably utilized to the maximum of any 

school district federal funds, yes. 

How about aides? How many aides do you have and how 

many are paid by federal funds? 

We have 14 aides and 12 are paid by federal funds. 

Again, looking at the teachers that you have on 

board, of the 61 teachers, then, how many are on 

emergency permit or special certificate of some sort? 

Total, we would probably have more than 20 on special 

assignment or whatever it may be. 

Those are teachers who do not have the course work 

required by the Texas Education Agency to teach the 

courses that they're teaching in your schools? 

That is true. 
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What about a dropout rate in your district? Have you 

come to any conclusion on the dropout rate from the 

junior high level to the high school level in your 

district? 

The dropout rate, I agreed with IDRA's finding. In 

fact, in our district, I think it is a little low. 

There finding was we had a dropout rate of 38 

percent. I would probably dare to say we probably 

have a higher dropout rate than that. 

Assuming for a second that that's a comparison of the 

9th graders you had to the seniors you had four years 

later, that dropout rate, why are you having problems 

keeping those kids in school? 

One of the things is that they probably would have to 

go to work prior to graduation. The second thing, 

they usually get turned off by school because we have 

nothing to offer them other than basic courses. It's 

a motivating factor. 

Do you have a library and librarian in every one of 

your schools? 

We have a library and we have co-oped a librarian. 

So day-in, day-out at the elementary school, there's 

an aide in the library --

Yes. 

-- but no librarian? I mean, on the average day, 
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there is an aide in the library, but no librarian? 

That is true. 

Now, you said co-oped a librarian. Have you gone in 

with some other districts to try t6 get the services 

of a librarian? 

Yes. We went in with three other school districts. 

Okay. How many days a week will you have a librarian 

in your district? 

Two, Monday and Friday. 

That one librarian will have to look at the library 

in the elementary and the middle school and the high 

school? 

We do not have a library in the middle school. 

No library at all in the middle school? 

That is true. 

So that makes it easier on the librarian, I guess? 

In your district, tell us a little bit about 

any maintenance problems you might have, anything at 

the high school. 

In 1985, the roof caved in. We had a big rain. It 

was on TV and everything, and we had to put a new 

roof on the high school. 

You say the roof caved in. Was it an act of God, 

lightning bolt or was there anything --

No. We were trying to get through until the 
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summertime, but we weren•t able to do it. 

When you say get through, you•re trying to delay the 

maintenance on the roof? 

That is true. 

The roof caved in and caused flooding in the school? 

Yes, it did. 

How about the buses in the district? Got up-to-date 

buses, I guess? 

We have one 1968. We have one 1971. We have an 1 81. 

Those buses, where did you get those? 

They were there whenever I came, so I couldn•t tell 

you exactly where they got them. 

Okay. What about the structures in which your kids 

are going to school now? Tell us a little bit about 

the kindergarten building where the kids go. 

The kindergarte~ building is on a historical 

monument. ~t was built approximately 50 to 60 years 

ago, adobe, former house. 

I 1 m sorry, what? 

Former house. 

A former house. That•s where you teach your classes, 

kindergarten classes? 

We have kindergarten and an MR unit in the building. 

MR is what? 

Mentally retarded, special education. 
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Has your district recently run into any special costs 

as a rural district? Mr. Sybert was here talking 

about.-- something about this in the area of sewage. 

How do you do that? 

We have been forced to seek an engineer for us to 

build a waste disposal unit. Estimated cost is 

approximately -- as of Friday when I was there 

talking, estimated cost of approximately $250,000.00, 

plus engineering fees. 

Well, in order to make the numbers round, let's say 

it's 250,000 plus 20,000 engineering fees. At your 

tax rate of $2,700.00 a penney, that would cost you a 

dollar of tax to build that if you did it all in one 

year, is that right? 

That's true. 

Have you had any problems, any health-related 

problems because of the sewage problem, or have you 

been cited by anyone about that? 

19 A. The County Health Department has cited us several 

20 times due to the septic tank leach field arrangements 

21 
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23 
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that we have. 

Now, in your district, are there any parts of your 

district that have no running water and no regular 

sewage in them? 

The majority of it. 
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What about the disease rate in your city related to 

water? 

I couldn't tell you the exact rate, but I do know 

that County Health made a survey and carne out with 

that information recently. I know we are ranked 

probably one or two in the nation in El Paso County. 

I'm sorry, what? 

In El Paso County, we ranked either one or two in the 

nation. For the certain type of diseases, I couldn't 

recall. 

Related to water and sewage problems? 

Yes. 

,Mr. Boyd, in 1983, you were refurbishing an old 

elementary school and building under this new bond 

issue you have? 

Yes. 

During the time you were working on those buildings, 

how did you conduct school in the 7 through 12 and 

through 6 • 

We went into a split shift operation. 

How did that work? 

Where the high school -- well, 7 through 12 carne in 

the morning and elementary carne in the afternoon 

utilizing the high school campus. 

So you had your elementary school kids come in at 

K 
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noon, have lunch and then stay until 5:30? 

Yes. 

Your high school kids came in at 6:30 and worked 

through 12:00? 

That is true. 

3 413 

In the teacher situation we talked about, let's talk 

a little bit more about the cost of a teacher. 

Have you had a chance to consider what your 

additional costs are if you want to add a new teacher 

to your district? 

No, not really. 

Okay. 

Not the total cost. 

Not the total. 

At the present time, since there is no classroom, 

you're going to have to talk about classroom 

facilities before you get a teacher. 

Okay. 

At the elementary school, the teachers are given a 45 

minute break period by law. They go out, the 

students are vacated the building to go to PE. We 

have attempted to float a teacher into those 

classrooms at that time, but it is very hinderance on 

the fact that the people that are coming in later 

have to move everything that they're going to teach 
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with. 

So basically, if you had a new teacher, you have to 

add a new room? 

That is true. 

I know your minimum salary is 17,200. 

Yes. 

Can you give us an idea if you hire a teacher at 

20,000, I guess, which is above the minimum in your 

district, what are the actual added costs to the 

district for a teacher? 

If you consider the facility, if you take a -- based 

upon the construction cost we had in 1982-'83, the 

cost per square foot was $57.00 per square foot. If 

you take the minimum classroom size room of 800 

square foot, that's a part that you're ~alking about. 

If we're talking about to equip a classroom 

with furniture and things at this stage, the price 

would probably be an additional $2,000.00 on top of 

that. And then, of course, you've got to consider 

the training of the teacher into our system of 

operation. 

After you build that classroom, then there has to be 

some place for lockers and bathrooms and --

Yes. 

How about the auditorium? would you need a new 
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auditorium. 

We don't have an auditorium. 

How about a gymnasium? 

3415 

We have a gym at the high school that's used as a gym 

for P.E. At the elementary school, our gym is used 

for a cafeteria. 

Are you using any trailers to educate kids in? 

Yes. we use two double trailers at the elementary 

school, plus one at the high school. 

That's like a large house trailer that you've got? 

That is a 32 by 72, I guess, divided into two where 

we have two classrooms. 

How many classes do you have in those trailers? 

we have two per trailer. we have three trailers. 

Okay. So six classrooms of kids at any one time are 

going to school in these trailers? 

Yes. 

Mr. Boyd, in your opinion as an educator with 

experience in the Texas schools, do you feel that the 

children going to school in your district are given 

an equal opportunity to obtain the benefits of an 

education under the circumstances you have described 

to us today? 

No. 

Do you feel that children going to school in your 
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district are given a chance for an adequate education 

under today's standards of adequate education? 

Minimum. 

We have heard questions in this case with districts 

like yours saying, "Why don't you go try to 

consolidate with someone?" Why don't you all go try 

to consolidate with someone? 

In 1982, I addressed all three school boards that 

were adjoining the school district and we were 

refused. 

So you went to three school districts, asked to 

consolidate with them, and they said no? 

Yes. 

Given what you know about your district with the 

number of children you have, the tax base you have, 

the facilities you have, can you blame one of those 

districts for not wanting you to join them? 

No. 

Now, when you go to your board of directors or your 

school board every year, you've been recommending tax 

rates around $1.30 for the program you have? 

Yes. 

Do they understand that they're paying twice or three 

times the tax rate that a lot of other districts pay 

for their educations? 
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They realize that. 

Okay. Do they know that they're getting less for it 

than a lot of those other districts that are paying a 

lot less money? 

They probably do, yes. 

But the people in your district are concerned enough 

to go ahead and pay those high tax rates? 

Yes. If you recall, in 1983, our tax rate went to 

1.96, which in effect, by passing a $1 million bond 

issue, it raised the taxes in our district 52 cents. 

52 cents in one year? 

Yes, because of the bond issue. The following year, 

we had to have that. 

Do you recall whether that year the Legislature 

passed a resolution apologizing to people in your 

district for having to raise your taxes 50 cents? 

I don't recall that. 

Mr. Boyd, under the circumstances of the present 

school finance system of Texas, do you feel that your 

tax base and your kids, you all have an opportunity 

to give an equal education or an adequate education 

to the kids in your district? 

Given our condition, no. 

MR. KAUFFMAN: We pass the witness, Your 

Honor. 
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CROSS EXAMINATION 

BY MR. O'HANLON: 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Mr. Boyd, are you familiar with the document called 

Bench Marks? 

I have seen it, yes. 

All right. That figure in there has a column for 

state and local taxes, does it not? 

Yes, it does. 

I'm going to write up here Dallas, Edgewood, Houston, 

and then we'll put you down here. 

Are you aware for 1985-'86, Dallas' state and 

local tax revenues were 3,193? 

No. 

Are you aware that Edgewood's was 2,940? 

No. 

Are you aware that Houston's was 3,198? 

No. 

Were you aware that yours was 3,864? 

I'm aware of that. 

Okay. So you're getting actually--

MR. KAUFFMAN: Excuse me, Your Honor, if I 

may object here. 

We have constantly objected to the use of Bench 

Marks because they included federal funds. 

We've also objected because the figures for 
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expenditures per pupil are based on the wrong year. 

It's not intentional. Mr. Barnes is here, so it is 

certainly nothing intentional on his part. But. when 

he does the figures, he uses the '84-'85 ADA divided 

by the expenditures for '85-'86 because that is the 

only information available. 

In Mr. Boyd's district, that is particularly 

inappropriate to use Bench Marks because his district 

increased 18 percent in ADA from '84-'85 to '85-'86. 

So whatever figure he has is wrong by at least 18 

percent. 

MR. O'HANLON: Mr. Kauffman can get on the 

13 stand and testify at some point later, Your Honor. 

14 Besides, with respect to these numbers, because 

15 of Mr. Kauffman's objections, I have excluded federal 

16 funds from these numbers and these are Column 42 in 

17 Bench Marks which are purely state and local taxes. 

18 BY MR. O'HANLON: 

19 Q. Now, if we can talk about the comparison between 

20 that, why is it, for example, Mr. Boyd you get a 

21 fair amount of taxes in your district, do you not, 

22 from federal funds? 

23 

24 

25 

A. 

Q. 

Yes, we do. 

Why is it, then, if your state and local tax revenue 

was 3,864, that your total expenditures in your 
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district for '85-'86 was less than that, which is 

3,851.23? 

I do not know where you're arriving at the figures 

at. I know off our audit reports for the last audit 

figure, the expenditures in our district excluding 

federal funds was 3,600 and something dollars per 

child, excluding federal funds. 

Okay. So it's still over-- excluding federal funds 

totally, you're out-spending Dallas, Houston, and 

Edgewood including those funds. Were you aware of 

that? 

There is a possibility, yes. 

All right. Now, I see in here in this Bench Marks 

that on 9-1-85, you had an operating fund balance of 

$1,226.00 per student, and on 8-31-86 you had an 

operating fund balance of about $310.00. I see a 

capital outlay of $1,245.00. What did you do with 

that money? 

We built a middle school. 

All right. Built it for cash? 

Pardon? 

Did you build it for cash? 

Yes, we did. 

Okay. So you were able -- despite your expenditure 

levels of $3,600.00, you were still able to squeeze 
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enough money out of your program to build a middle 

school for cash? 

Since we cannot build a permanent building in a lease 

purchase agreement, that's the only way we could do 

it was by cash or float another bond issue. 

Okay. I'm not belittling you for your financial 

arrangements and your necessity. What I'm saying is 

that you were able, despite your expenditure level 

which exceeds Dallas, Houston and Edgewood's, even 

including fed~ral funds in theirs, but not in yours, 

you're still able to squeeze enough money out of your 

program to build a middle school? 

That's probably true. 

Okay. How much did that middle school cost? 

I think it was $560,000.00. 

Okay. That's a decision that you've got to make 

sometimes as a superintendent in terms of, "I can 

build a building or I can hire some more teachers," 

and that kind of thing? 

That is true. 

Mr. Sybert kind of talked about juggling plates. 

That's one of the things that you've got to do as a 

superintendent, right? 

That is true. 

All right. Now, I assume that you're going to roll 
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that over again, that you're going to try to squeeze 

some more money out of your operating funds to meet 

your other facilities needs? 

I would 1 ike to. 

Okay. 

Whether it can be done, I don't know. 

About how long did it take you to raise that amount 

of money? 

Two years 

All right. 

-- approximately. 

Okay. so on your budget, which was how much per 

year? 

This year, it would probably be around 3.4 million, 

estimate. 

Okay. So a budget of 3.4 million, you were talking 

about being able to squeeze out another quarter of a 

million dollars? 

There is a good possibility, yes. 

Okay. So what did House Bill 72 mean to your 

district in terms of additional funds. 

In equalization? 

Yes, sir, just in total new funds? 

I don't have the exact amount, but I do know that 

last year, we received approximately $480,000.00 for 
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'85-'86 in equalization. 

Okay. Now, how much of your total revenue comes from 

state sources? 

I don't have the exact figure. A percentage-wise or 

anything? 

Yes, percentage. 

It would probably be, just a ballpark figure, 

probably 70 percent. 

9 MR. O'HANLON: May I approach the witness? 

10 THE COURT: Yes. 

11 (Defendants' Exhibit No. 28 markeq.) 

12 BY MR. O'HANLON: 

13 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

I'm handing you now what has been marked for 

identification as Defendants' Exhibit No. 28 and ask 

you if you're familiar with that document? 

Yes, I am. I also wrote a letter to TEA saying it 

was in error. 

Okay. In what respect? 

First of all, their ratio of taxes on the I&S was 

wrong somewhere, I don't know. 

For what year did you write back to TEA, this year or 

last year? 

This year. 

This was last year. 

This is the first time I think we have had a report 
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from the TEA that is called for, uh-huh. 

Okay. Are you familiar with that document? 

Yes, I am. 
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Okay. That is an annual performance report that is 

received by you in the district? 

Yes. It's compiled and edited, I guess, and 

presented to us from TEA. 

Okay. Your only objection was with respect to the 

tax rate? 

No. There was several other things in there. We 

questioned the low income of free and reduced lunch 

which was readily available to TEA. They have us 

down for 76.5, which is in error. We don't have any 

problem with the test information, professional 

personnel; don't have any problem with career ladder, 

okay. I'll go along with that. The effective rate, 

I questioned them on that. The effective rate of the 

-- what they computed here was 1.5. 

Okay. With respect to the test information which you 

said you didn't question, would you take a look at 

that for me, please, sir. 

sure. 

In what percentile are the kids -- national 

percentile of the kids in your district on the first 

grade that is listed there? 
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Uh-huh. 
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Number of students tested in our districts was 75. 

I'm interested in the percentile. 

National percentile? 

Yes, sir. 

We are at the 6 percent in reading, 4 percent in -

excuse me -- 6 percent in math, 4 percent in reading, 

and 3 percent in writing. 

What grade level is that? 

Grade 3. 

Okay. Let's go up to about the 7th grade. 

Grade 7: Math, 13; reading, 9; writing, 13. 

Let's go to 11th grade. 

11th grade: Math, 40; reading, 30; writing, 29. 

Okay. Now, would it surprise you that the tendency 

in the state is that for, as a whole, for those 

scores to drop as national percentiles as you get to 

the higher grades? 

I don't follow you. 

We had some testimony the other day that you weren't 

privy to that said by and large, the tendency in the 

state as a whole is that national percentile rankings 

in the state as a whole tended to drop as you get in 

the upper grades. 
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Okay. 

Now, yours does just the opposite, does it not? You 

show substantial improvement in the quality of your 

students as measured by tests as you go on through 

time. 

Yes. 

Okay. So is it fair to say that based on that 

increase -- and I think it is rather dramatic. Would 

you characterize it as that, going from the 6th 

percentile to the 40th? 

You're talking about grade 3 and grade 11? 

Uh-huh. That's rather a dramatic increase in 

national percentile, is it not? 

MR. KAUFFMAN: Your Honor, if I may, 

Exhibit 26 said that you can't compare those scores 

across years. 

MR. O'HANLON: That's the very commentary 

that he objected to, Your Honnor, that isn't in 

evidence. 

THE COURT: All right. 

MR. KAUFFMAN: Your Honor, I withdraw it if 

this is not in evidence. 

23 THE COURT: Okay. 

24 BY MR. O'HANLON: 

25 Q. What I'm trying to get to is that you're taking kids 
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when you get them that are some of the hardest to 

educate kids and you're having pretty good success 

despite the problems that you've described with your 

program of improving their performance. 

Not if you compare across grade levels and with the 

students that we're dealing with. I really don't 

understand what your question is to me. 

Well, what I'm asking you is, if I went way back in 

the way back machine and took those 11th graders and 

you're going to have to do it, you're going to have 

to tell me, would they have tested about that same 

6th national percentile? 

I would probably say, without me going back in time 

also, that those 11th graders that we're testing here 

have been in our system since it came in at the 

kindergarten level. 

Okay. 

Those students that were testing at the 3rd grade, 

there is a good probability that they're recent 

arrivals, therefore, all of them are going to be 

scoring low. 

What I'm asking you is, is your program, is that 

relative success attributable to the educational 

program in your district despite the problems that 

you face? 
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Are you asking me that do we have a good program, is 

that 

I am asking you whether you're achieving some measure 

of success, yes, sir. 

Yes. 

Okay. You're taking hard to educate kids and you're 

moving them up substantially on the national 

percentile. 

On the national report, yes. 

Okay. Is it fair to attribute that gain to your 

program? 

Probably good luck, also. 

Would you expect those 3rd graders that you're 

looking at in that report to show similar kinds of 

gains or maybe even better? 

There is a possibility that they would show, provided 

that certain elements in the program were maintained. 

You're talking about in the 3rd grade, you have 

bilingual 65 percent. The low income percent is 96. 

Given the opportunity to attend school regular, get 

support from the parents, and have all the good 

things given to them, yes, there could be. 

Okay. so one of the major factors is the parental 

involvement like it always is in school, is it not? 

That is one factor. That is one factor. 
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Okay. Now, let's look at your total expenditures 

back there on the last page. 

The last page? 

Yes, sir. 

Now, your total expenditures in your program 

was $4,207.00? 

Total expenditures was 4,259. 

Excuse me. Is that about right, the total of that 

figure? 

Is this including federal? 

Yes, sir. 

I'm not sure of the figure, but I will -- it is a 

good estimate, yes. 

Okay. What is the statewide average? 

Statewide average is 3,407. 

That's about $1,700.00 --that is right at or a 

little in excess of 50 percent over the state average 

18 expenditures. 

19 MR. KAUFFMAN: It's only 700. 

20 BY MR. O'HANLON: 

21 Q. Excuse me, 700. Okay. That's 700, that is about 20 

22 percent in excess? 

23 

24 

25 

A. 

Q. 

Uh-huh. 

Okay. Is it fair to attribute some of the problems 

that you have in your district to diseconomies of 
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scale in terms of the ability to provide courses and 

things of that nature? 

I'm sorry, I didn't hear you. 

Is it fair to attribute your difficulty in filling 

out courses to diseconomies of scale associated with 

your district size? 

At the present time, with our building situation as 

it is, that would be the first thing. 

Okay. 

That was the reason why the school board directed 

that we build a middle school. 

Do you know what the tie-in system is? 

Yes, I do. 

Okay. Could you explain that for the Court? We've 

mentioned it, but nobody has explained it, I don't 

think. 

The tie-in system is a satellite TV network where 

accelerated or advanced courses may be viewed in a 

school and the students can be given credit for it. 

Okay. Do you access that program in your district? 

No, we don't. 

Why not? 

At the present time, the school board has elected not 

to. If we build or extend our buildings, there will 

be a good possibility we would. 
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Okay. You mentioned consolidation in 1982. Have you 

considered it since that time? 

No. This is the first year that -- well, in fact, 

going back to 1982, there was a complete new set of 

superintendents in all the new school districts. 

Uh-huh. 

This year, there is a new superintendent in Clint and 

Fabens. 

Uh-huh. 

What I have tried to do is to establish contact with 

him and see what options were available if they would 

be willing to cooperate with us on it. 

Do you want to be consolidated? 

If it would benefit the students, I certainly would. 

How do you make that determination? 

How would I make it? 

Yes, sir. 

If they would be assured of a quality education. 

How do we make that determination? 

At the present time, the Legislature does it for us. 

How do we make that determination in the practical 

sense of how -- the Legislature doesn't come out and 

look at your district and decide what to do. How do 

we make that determination as a practical matter? 

They have delegated it to TEA, which requires them to 
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investigate all districts. At the present time, it's 

supposedly every three years. 

All right. That's for accreditation, is it not? 

That will also supposedly depict whether the schools 

are offering a quality program. 

Okay. But how do we assess consolidation is what I'm 

asking you about. How do we assess you said that 

you would consider consolidation if it improved the 

education of the kids in your district? 

That was my personal opinion. 

How do we assess that? How do we go about doing it? 

It would not be left up to me. It would be up to the 

voters in both districts that we would try to 

consolidate with. 

Has anybody put it to the voters? 

No. I attempted to get the school boards in 1982 to 

provide this information to the voters, but they 

refused. 

Actually, the way the statute works, you can force 

that process by requiring the commissioner's court to 

put it to a vote, can't you? 

I don't know whether we can go to the commissioner's 

court. I am not exactly sure on that. 

Have you approached the commissioner's court? 

No, I have not. 
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Okay. When we're talking about consolidation, who is 

in a better position to jUdge, the local people out 

there that are familiar or the people in the State 

Legislature? 

The local people should be able to judge whether the 

program would work or not. 

Okay. I'm handing you now 19.151 and 152 and 153. 

Would you read those, please, sir 

Texas School Law Bulletin. 

-- aloud? The judge doesn't have a copy of it. 

19.151. "Any independent school district may be. 

abolished in the manner provided by this subchapter." 

19.152. Petition. "Abolishment of an 

independent school district is initiated by a 

petition requesting an election on the question. The 

petition must be presented to the county judge of 

each county in which part of the independent school 

district is situated." 

19.153. Election. "Each county judge receives 

a valid petition shall" -- or "receiving a valid 

petition shall issue an order for an election to be 

held on the same day in each county and give notice 

of the election. The valid election shall be printed 

and shall provide for voting for or against the 

proposition. Abolishment, blank, independent school 
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district. n 

I also noticed that this was amended by an act 

of 1983 which was not enforced at the time. 

Okay. What I'm saying is, right now, the way we go 

about doing that, if you decide to do it, is your 

district files a petition with the county judge. 

Have you discussed that? 

No. 

Okay. Why not? 

I think that our voters spoke when they passed the 

bond issue in 1982 to provide facilities even though 

they realized it would raise taxes. 

Okay. So is it fair to say that despite the relative 

wealth disparity in your district that they would not 

be interested in consolidation? 

I couldn't answer that. 

MR. KAUFFMAN: Your Honor, if I may, he is 

taking this thing so completely out of context. Let 

me read 19.155(b). 

After Mr. Boyd would go to the county 

commissioner's court and be abolished, the county 

commissioners cannot give them to anybody unless they 

want him. 

MR. O'HANLON: That's right. 

MR. KAUFFMAN: In 19.155(b), "Each county 
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1 commissioner's court shall annex the territory of the 

2 abolished independent school district in the county 

3 to one or more contiguous districts in the county. 

4 The commissioner's court may annex territory to a 

5 school district only if the board of trustees of that 

6 district approves the annexation. 

7 MR. 0 1 HANLON: That's correct. 

8 I'm not trying to mislead anybody. 

9 MR. KAUFFMAN: Oh, of course not. 

10 BY MR. O'HANLON: 
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There is a petition process that has to be initiated 

with your district, and your district has chosen not 

to initiate that process. 

At the present time, yes. 

I'm trying to find out why. 

MR. KAUFFMAN: He already answered it. 

Nobody would take him. 

We have tried it before. Once you get into the 

process, I would probably assume without reading 

further, especially in the old law or the old 

interpretation I remember, would be that voters in 

both districts must vote and they must approve. 

I understand you've got to find somebody to take you. 

What I was asking is why you haven't asked. 

We did in 1982. We did approach all three school 
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1 boards. They did refuse. 

2 Q. Well, it is not the school boards that do it, it is 

3 the voters, isn't it? Isn't that what that says? 

4 A. I think the old law stipulated that the school board 

5 ·had to initiate it. 

6 Q. Well, as Mr. Kauffman just elicited to the Court, 
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it's the voters in the receiving districts that did 

it, now 

MR. KAUFFMAN: Your Honor, I object to his 

arguing with the witness. If he wants to question 

him further on the statute, he should give Mr. Boyd 

some time to read the entire section so he can 

respond appropriately. The whole process is being 

completely misinterpreted by Mr. O'Hanlon on purpose 

to confuse the witness. We object. 

THE COURT: Well, go ahead with your 

question. 

BY MR. O'HANLON: 

Q. Before we got sidetracked, I want to find out why it 

is that -- you were talking about you don't think the 

voters in your district would be interested in it 

because of the bond issue. 

A. I said if I -- I think I made a statement that I 

think they had already chosen when they passed a bond 

issue in 1982. Okay? 
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Okay. 

The other stipulation that you must look into is that 

all three of the surrounding school districts are in 

the same posture as we are at the present time. All 

are fast growing, all have their problems. 

So is it fair to say consolidation may not even do 

you that much good? Is that where you're leading to? 

There is a possibility. 

Okay. But what do you think about the voters in your 

district? Do you think that they would, given the 

fiscal situation in your district, would be 

interested in consolidation of it? 

Probably not. 

Why not? 

One, because they're proud. They would like to keep 

their school in their hands. 

Sitting where you sit in the superintendent seat, is 

that a valid consideration? 

It would be if I put it to a vote. 

Okay. So despite the relative disparity, the 

citizens in your community want to keep the system 

pretty much like they've got it? I'm talking about 
~ 

that district. They don't want to go attach 

themselves to some other district. 

I do not think so. 
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1 MR. O'HANLON: Okay. That's all I have. 

2 CROSS EXAMINATION 

3 BY MR. TURNER: 

4 Q. Mr. Boyd, what is the size of your budget, your total 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

budget? 

This year? 

Yes, sir. 

Approximately 3.4. 

3.4 million? 

Yes. 

When we go back before House Bill 72 was in effe~t in 

the '84-'85 school year, what was your operating 

budget back then? 

Approximately 2. 

2 million? 

Yes. 

Do you recall approximately how much additional state 

aid you got in each of the two years that you got 

state aid, additional, under House Bill 72? 

Not totally, because I didn't break them up that way. 

I do know that equalization increased. 

The change from $2 million three years ago before 

House Bill 72, up to a budget of $3.4 million today, 

is that all largely a result of increased state aid? 

Part of it. The majority of it is. We have been 
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able to get another Title 7 program that coincided 

with House Bill 72 implementation, so it would be a 

little difference in there. 

How does House Bill 72 impact you, positively? 

Overall? 

Yes, sir. 

House Bill 72 was good and bad. It impacted us 

positively because it gave us more money, but it also 

mandated we have a 22-to-1, which we couldn't meet. 

So we do have that problem still hanging over us, 

which may be there for several years. 

There are other concerns that I don't like, but 

it is there. 

I believe you testified you built a new middle school 

just recently for $560,000.00. 

Yes. 

You mentioned earlier that you had a kindergarten in 

an old adobe historical monument or recognition, a 

house. What kind of other buildings do you have? 

How old are they in your district? 

The elementary school was built in 1934. I have two 

dates on that, either '29 or '34. TEA uses '29, our 

research shows it was '34. The high school was built 

in 1972. 

The bond issue relates to the construction of the 
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high school? 

No. The 1982 bond issue, we refurbished the 

elementary school and added eight classrooms. we 

were hoping that the money would stretch furt~er, but 

it didn't. 

So you were able to upgrade your elementary school as 

a result of the bond issue and build some new 

classrooms at the elementary school? 

Yes. 

The high school was built in '72? 

Yes. 

Your middle school is new? 

That's right. 

Is that all the buildings you have in your district? 

Other than the central administration building, which 

is on a lease agreement, monthly lease from a 

historical society. 

I wasn't too clear about how you handle some of these 

courses like chemistry and geometry and physics. Are 

you planning to get the satellite tie-in to be able 

to offer some of those, or are you planning to co-op 

with some other districts? What is your plan there? 

We hope that since Fabens is already tied into it, we 

would be able to co-op with them to complete a class 

if there is vacancies. We would bus our students 
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from San Elizario to Fabens, which is approximately 

eight miles. 

Do you know approximately what percentage of your 

total budget currently is federal funds? 

Probably 20 percent, maybe. 

The tax rate reduction that occurred between '84 and 

'85, was that a result of a reappraisal that took 

place at that time? 

Yes. 

MR. TURNER: I'll pass the witness, Your 

Honor. 

MS. MILFORD: I can finish very shortly, 

Your Honor. 

14 CROSS EXAMINATION 

15 BY MS. MILFORD: 

16 Q. You gave us your tax rates for 1983 through 1986, Mr. 

17 Boyd. Was this your effective rates or your true tax 

18 rates? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

This is our school tax rate. 

This would be your effective rates then, not your 

true tax rates, is that correct? 

No. 

The nominal rate rather than the true tax rate? 

This is what the school board set based upon the 

taxable value. 
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This would be your -- excuse me this would be the 

tax rate set by the school board then, not the true 

tax rate as carried in Bench Marks? 

That's true. 

Do you recall what your true tax rate was for last 

year? 

The tax rate? 

Your true tax rate? Do you recall it? 

From what the school board set? 

No. Your true tax rate as carried in Bench Marks. 

If I recall correctly, I think it was 105 or 

something of that nature, 105, 106. 

would 107 sound correct? 

It could have been. 

Okay. You passed your bond issue in 1982, is that 

correct? 

Yes. 

What interest rate do your bonds carry? 

9.04226. 

Has that resulted in a tax increase to a set rate of 

$1.96 in 1983? 

Yes. 

Is that correct? 

That is true. 

What year was your middle school completed, your new 
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middle school? 

It was completed in April of last year -- last year -

wait a minute 

year, yes. 

April of 1986? 

Yes. 

the last school year, April of last 

When did you commence that building? 

Pardon? 

When did that building commence? was it built in 

1985-'86? 

Yes. 

Do you have any more -- what is your next planned 

building project or your next planned capital 

improvement project? 

Right-now, we will be going back and trying to build 

additional classrooms at the elementary school. We 

have to delay the high school because our priorities 

now are trying to get the small ones ready. 

When do you anticipate being able to build your new 

high school? 

A new high school? 

I'm sorry, you said you delayed building plans for 

your high school. 

All we will do up there will be to add rooms. These 

will be all additions to, if it is available. 
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1 MS. MILFORD: I have no further questions. 

2 REDIRECT EXAMINATION 

3 BY MR. KAUFFMAN: 
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A. 
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A. 

Mr. Boyd, do you think the improve~ent in your test 

scores is at all attributable to your high dropout 

rate of students? 

Did the dropout rate contribute to high test scores? 

Mr. O'Hanlon talked about the 3rd grade scores to 

11th grade scores, how they had improved. Is that in 

any way related to the dropout rate you mentioned 

earlier, your kids dropping out? 

There is probably a connection, yes. 

Honor. 

MR. KAUFFMAN: Pass the witness, Your 

THE COURT: You may step down. Thank you. 

(Witness excused.) 

(Proceedings adjourned 

<until February 19, 1987. 


