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CAUSE NO. 362,516 

EDGEWOOD INDEPENDENT SCHOOL > 
DISTRICT, ET AL > 

> 
> 

vs. > 

WILLIAM KIRBY, ET AL 

> 
> 
> 
> 

184 3 

IN THE 250TH JUDICIAL 

DISTRICT COURT OF 

TRAVIS COUNTY, TEXAS 

STATEMENT OF FACTS 

BEFORE THE HONORABLE HARLEY CLARK, JUDGE PRESIDING 
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25 

-and-

-and-

-and-

MAY 1 -.-.' t.no'. I ' ( \ . ;:, ._, £t• 

MR. ALBERT H. KAUFFMAN and MS. NORMA V. CANTU, 
Attorneys at Law, 517 Petroleum Commerce Building, 
201 N. St. Mary's Street, San Antonio, Texas 78205. 

MR. PETER ROOS, Attorney at Law, 2111 
Missions Street, Room 401, San Francisco, California, 
94110 

MR. CAMILO PEREZ-BUSTILLO and MR. ROGER RICE, 
META, Inc. Attorneys at Law, 7 Story Street, 
Cambridge, MA, 02138 

MR. RICHARD P. FAJARDO, MALDEF, Attorney at Law 
634 South Spring Street, 11th Floor, Los Angeles, 
California 90014 

ATTORNEYS FOR THE PLAINTIFFS 
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2 
MR. RICHARD E. GRAY III, and MR. STEVE J. 

3 MARTIN, with the law firm of GRAY & BECKER, 
Attorneys at Law, 323 Congress, Suite 300, 

4 Austin, Texas 78701 

5 -and-

6 MR. DAVID R. RICHARDS, with the law firm 
of RICHARDS & DURST, Attorneys at Law, 600 West 

7 7th Street, Austin, Texas 78701 
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8 ATTORNEYS FOR THE PLAINTIFF-INTERVENORS 
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11 

12 -and-

MR. KEVIN THOMAS O'HANLON, Assistant 
Attorney General, P. 0. Box 12548, Austin, Texas, 
78711-2548 

13 MR. DAVID THOMPSON, Office of Legal Services, 
Texas Education Agency, General Counsel, 1701 N. 

14 Congress, Austin, Texas 78701 

15 ATTORNEYS FOR THE DEFENDANTS 
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-and-

-and-

MR. JIM TURNER and MR. TIMOTHY L. HALL, 
with the law firm of HUGHES & LUCE, Attorneys 
at Law, 1500 United Bank Tower, Austin, Texas 
78701 

MR. ROBERT E. LUNA, MR. EARL LUNA, and 
MS. MARY MILFORD, with the Law Office of EARL 
LUNA, P.C., 2416 LTV Tower, Dallas, Texas 75201 

MR. JIM DEATHERAGE, Attorney at Law, 
24 1311 W. Irving Blvd., Irving, Texas 75061 

25 -and-
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1 APPEARANCES CONT'D 
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16 

MR. KENNETH C. DIPPEL, MR. JOHN BOYLE, and 
MR. RAY HUTCHISON, and MR. ROBERT F. BROWN, with 
the law firm of HUTCHISON, PRICE, BOYLE & BROOKS, 
Attorneys at Law, 3900 First City Center, 
Dallas, Texas, 75201-4622 

ATTORNEYS FOR THE DEFENDANT-INTERVENORS 

17 BE IT REMEMBERED that on this the 5th day of 

18 February, 1987, the foregoing entitled and numbered 

19 cause carne on for trial before the said Honorable Court, 

20 Honorable Harley Clark, Judge Presiding, whereupon the 

21 following proceedings were had, to-wit: 
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23 

24 

25 
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l INDEX 

2 JANUARY 20, 1987 
VOLUME I 

3 Page 

4 pening Statements: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

By Mr. Earl Luna ----------------------------
By Mr. Turner -------------------------------
By Mr. O'Hanlon ----------------------------
By Mr. Deatherage ---------------------------

I PLAINTIFFS' and PLAINTIFF-INTERVENORS' EVIDENCE 

~ITNESSES: 
~R. RICHARD HOOKER 

I 
' 
! 

I 

Direct Examination by Mr. Gray -------------
Voir Dire Examination by Mr. E. Luna -------
Direct Examination (Resumed) by Mr. Gray ----

JANUARY 21, 1987 
VOLUME II 

,W I TN ES S E S : 
18 I 

l~ 

20 

21 

22 

23 

24 

25 

DR. RICHARD HOOKER 

Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Voir Dire Examination by Mr. Kautfman ------
Direct Examination (Resumed) by Mr. Gray ---
Examination by the Court -------------------
Direct Examination (Resumed) by Mr. Gray ---
Voir Dire Examination by Mr. O'Hanlon ------
Direct Examination (Resumed) by Mr. Gray ---
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

6 
9 

16 
30 

35 
73 
76 

105 
143 
144 
146 
16 0 
161 
16 5 
177 
182 
184 
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IW ITNESS ES: 

I N D E X (Continued) 

JANUl\RY 22, 1987 
VOLUME III 

5 :MS. ESTELi\ Pl\DILLl\ 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 
I 

Direct Examination by Mr. Perez ------------
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Recross Examination by Mr. E. Luna ----------

J ANU l\ Ry 2 6 I 1 9 8 7 
VOLUME IV 

16 !WITNESSES: 

17 IDR. RICHARD HOOKER 

18 

19 

20 

21 

22 

23 

25 

Cross Examination (Resumed) by Mr. O'Hanlon -
Cross Examination by Mr. Turner -------------

ii 

Page 

30 !:* 
J44 
:no 
319 
399 

416 
546 
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I N D E X (CONTINUED) 

JANUARY 27 I 1987 
VOLUME V 

~ITNESSES: 
bR. RICHARD HOOKER 
I 

I 

I 
I 

I 

! 

Cross Examination (Resumed) by Mr. Turner --
Cross Examination by Mr. E. Luna -----------
Cross Examination by Mr. Deatherage --------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Kautfman --------
Recross Examination by Mr. O'Hanlon ---------

BILL SYBERT 

Direct Examination by Mr. Kautfman ----------

iii 

614 
6 '.:d 
678 
683 
704 
114 

/6U 
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I N D E X (CONTINUED) 

JANUARY 28, 1987 
VOLUME VI 

4 WITNESSES: 

5 

b 

7 

8 

10 

BILL SYBERT 

Direct Examination (Resumed) by Mr. Rautfman -
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna ------------
Redirect Examination by Mr. Kaurfman --------
Recross Examination by Mr. O'Hanlon ---------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R~ Luna -----------

11 MS. NELDA JONES 

12 

13 

14 

Direct Examination by Mr. Gray --------------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna -------------

15 MR. CRAIG FOSTER 

iv 

821 
84U 
87 9 
899 
913 
934 
942 
95U 

955 
987 

1UU4 
1U22 

16 Direct Examination by Mr. Kaurfman ----------- lUJJ 

17 

18 

19 

20 

21 WITNESSES: 

22 MR. CRAIG FOSTER 

JANUARY 29, 1987 
VOLUME VII 

23 Direct Examination (Resumed) by Mr. Kaurtman - lU~~ 

Voir Dire Examination by Mr. R. Luna --------- 1209 
24 Direct Examination (Resumed) by Mr. Kautfrnan - 121U 
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I N D E X (CONTINUED) 

FEBRUARY 2, 1987 
VOLUME VIII 

~ITNESSES: 
! 

~R. CRAIG FOSTER 
! 

Direct Examination (Cont.) by Mr. Kautfman --
Exam in a ti on by the Co u r t - - - -- - - - - - - - - - - - - - - - - -
Cross Examination by Mr. Richards -----------
Voir Dire by Mr. O'Hanlon -------------------
Cross Examination (Resumed) by Mr. Richards --
Reairect Examination by Mr. Kautfman --------
Voir Dire Examin2tion by Mr. O'Hanlon -------
Cross Examination by Mr. Turner --------------

jDR. RICHARD HOOKER 

I 

Recross Examination (Resumed) by Mr. O'Hanlon
Recross Examination by Mr. Turner -----------
Further Recross Examination by Mr. O'Hanlon 
Further Recross Examination by Mr. Kautfman --

v 

12 '.:; 2 
l 2 -; j 

1282 
12 9 !::! 
1313 
1366 
1376 
1379 

1411 
1428 
1456 
14~8 
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I N D E X (CONTINUED) 

FEBRUARY 3, 1987 
VOLUME IX 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

9 

10 

11 

12 

Cross Examination by Mr. O'Hanlon 
Recross Examination by Mr. Turner 

FEBRUARY 4, 1987 
VOLUME X 

13 WITNESSES: 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination by Mr. R. Luna ------------
Further Recross Examination by Mr. Turner ---
Cross Examination by Mr. Deatherage ---------
Recross Examination by Mr. 0 1 Hanlon ---------
Recross Examination by Mr. Richards ---------
Voir Dire Examination by Mr. O'Hanlon -------
Recross Examination (Resumed) by Mr. Richards
Voir Dire Examination by Mr. O'Hanlon -------
Voir Dire Examination by Mr. Turner ---------
Further Redirect Examination by Mr. Kauttman -
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Turner ----

vi 

1463 
1616 

1643 
166/ 
1762 
111 I 
1783 
1789 
1791 
18U4 
18U7 
1815 
1822 
1839 
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I N D E X (CONTINUED) 

FEBRUARY 5, 1987 
VOLUME XI 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

Further Recross Examination (Cont.) 
by Mr. Turner ------------------------

Further Recross Examination by Mr. O'Hanlon -
Recross Examination by Mr. R. Luna ----------

9 MR. BILLY DON WALKER 

vii 

1846 
1911 
1914 

lU Direct Examination by Mr. Gray -------------- 1918 
Cross Examination by Mr. O'Hanlon ----------- 2041 

11 

12 

13 

14 WITNESSES: 

15 MR. BILLY DON WALKER 

FEBRUARY 9, 1987 
VOLUME XII 

16 Cross Examination (Cont'd) by Mr. O'Hanlon -- 206U 
Cross Examination by Mr. Turner ------------- 2119 

17 

18 AFTERNOON SESSION 

19 MR. BILLY DON WALKER 

20 

21 

22 

Cross Examination (Res.) by Mr. Turner -----
Cross Examination by Mr. R. Luna -----------
Redirect Examination by Mr. Gray -----------
Recross Examination by Mr. Turner ----------
Examination by the Court --------------------

23 MR. JERRY CHRISTIAN 

24 

25 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. O'Hanlon -----------

2142 
216..:S 
2169 
21 "/ 8 
2181 

2184 
223/ 
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I N D E X (CONTINUED) 

WITNESSES: 

MR. JERRY CHRISTIAN 

FEBRUARY 10, 1987 
VOLUME XIII 

Cross Examination (Cont'd) by Mr. O'Hanlon -
Cross Examination by Turner ----------------
Cross Examination by Ms. Milford -----------
Recross Examination by Mr. O'Hanlon --------
Examination by the Court -------------------
Further Recross Examination by Mr. O'Hanlon -
Recross Examination by Mr. Turner ----------
Recross Examination by Ms. Milford ---------
Redirect Examination by Mr. Gray ------------

MS. LIBBY LANCASTER 

viii 

2253 
2277 
23~l 

2361 
2372 
2384 
2391 
2408 
2412 

Direct Examination by Mr. Gray -------------- 2414 
Cross Examination by Mr. O'Hanlon ----------- 243~ 

MS. GLORIA ZAMORA 

Direct Examination by Mr. Roos -------------- 2441 
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I N D E X (Continued) 

FEBRUARY 11, 1987 
VOLUME XIV 

I 

~ITNESSES: 
I 
i ,MS. 
I 
I 

I 

GLORIA ZAMORA 

Direct Examination (Cont'd) By Mr. Roos ----
Cross Examination by Mr. Ricnards ----------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Mr. Turner ------------
Cross Examination by Ms. Milford -----------
Examination by the Court --------------------

l 0 rMR. LEONARD VALVERDE 

11 

12 

13 

14 

15 

16 

17 

18 

19 

22 

23 

Direct Examination by Mr. Roos -------------
Cross Examination by Mr. Turner ------------
Cross Examination by Mr. O'Hanlon ----------
Redirect Examination by Mr. Roos ------------

i 
!MR. JOHN SAWYER, III 
! 

Direct Examination by Mr. Kautfman ---------
Cross Examination by Mr. Richards ----------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Mr. Turner -------------

ix 

248U 
2487 
2487 
2506 
251!:1 
2521 

2 ':J 2 I 
25 4 !:I 
2568 
2569 

2570· 
26 3 ':J 
26J6 
26/8 
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18 
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21 

22 
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~4 

25 

I N D E X (Continued) 

FEBRUARY 12, 1986 
VOLUME XV 

lw IT N E S S E S : 
I 

IM R • J 0 H N s M\I y ER , I I I 

Cross Examination (Cont'd) by Mr. Turner ---
Cross Examination by Mr. R. Luna -----·· · ----
Recross Examination by Mr. O'Hanlon ---------

MRS. HILDA S. ORTIZ 

Direct Examination by Ms. Cantu ------------
Cross Examination by Mr. O'Hanlon ----------
Cross Examination by Ms. M1ltord ------------

MR. HAROLD HAWKINS 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

WITNESSES: 

!MR. HAROLD HAWKINS 

FEBRUARY 13, 1987 
VOLUME XVI 

x 

2699 
28UU 
2808 

2816 
2838 
2844 

2849 
2 87 8 
2879 

Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 29~U 



1 

2 

3 

I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

4 WITNESSES: 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Hanlon -- 3013 

7 Further Recross Examination by Mr. Turner ---- 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr. Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examination (Resumed) by 
Mr. Tirner ---~------------------------- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 
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I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

Xll 

4 ITNESSES: 

5 MR. CRAIG FOSTER 

6 

7 

8 

lU 

11 

Further Recross Examination by Mr. O'Hanlon -- 3220 
Further Recross Examination by Mr. Turner ---- 3286 
Further Recross Examination by Mr. R. Luna --- 33~J 
Further Recross Examination by Mr. O'Hanlon -- 3350 
Cross Examination ny Mr. Gray ---------------- 3311 
Further Recross Examination by Mr. O'Hanlon -- 3375 
Further Recross Examination by Mr. Turner ---- 3311 
Further Recross Examination by Mr. R. Luna --- 3385 
Further Redirect Examination by Mr. Kautfman - 3386 

12 MR. ALLEN BOYD 

13 

14 

15 

16 

17 

18 

19 

Direct Examination by Mr. Kautfman ----------- 3388 
Cross Examination by Mr. O'Hanlon ------------ 3418 
Cross Examination by Mr. Turner -------------- 3438 
Cross Examination by Ms. Miltord ~------------ 3441 
Redirect Examination by Mr. Kautfman --------- 3444 

FEBRUARY 19, 1987 
VOLUME IX 

20 DR. JOSE CARDENAS 

21 

22 

23 

24 

l5 

Direct Examination by Mr. Kauffman ----------- 3449 
Cross Examination by Mr. O'Hanlon ------------ 3484 
Cross Examination by Mr. Turner -------------- 3487 
Cross Examination by Ms. Miltord ------------- 3491 
Examination by the Court --------------------- 3496 
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7 

I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment --------------- 3548 

FEBRUARY 23, 1987 
VOLUME XXI 

8 DEFENDANTS' EVIDENCE 

9 WITNESSES: 

10 MR. LYNN MOAK 

11 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Thompson ----------- 3661 
Voir Dire Examination by Mr. Kautfman -------- 3683 
Direct Examination (Resumed) by Mr. Thompson - 3684 
Voir Dire Examination by Mr. Kauffman -------- 3692 
Direct Examination (Resumed) by Mr. Thompson - 3693 
Examination by the Court --------------------- 3699 
Direct Examination (Resumed) by Mr. Thompson - 37Ul 
Voir Dire Examination by Mr. Kautfman -------- 3741 
Direct Examin~tion {Resumed) by Mr. Thompson - 375U 

FEBRUARY 24, 1987 
VOLUME XXII 

19 WITNESSES: 

20 MR. LYNN MOAK 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 3854 
Examination by Mr. Richards ------------------ 389U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 3895 
Voir Dire Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 3935 
Direct Examination (Resumed) by Mr. Thompson - 3937 
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2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

r.ITNESSES: 

~R. ROBBY V. 

I N D E X (CONTINUED) 

COLLINS 

FEBRUARY 25, 1987 
VOLUME XXIII 

I 

Direct Examination by Mr. Thompson ----------
Cross Examination by Mr. Turner -------------
Cross Examination by Mr. R. Luna ------------
Cross Examination by Mr. Gray ---------------
Redirect Examination by Mr. Thompson --------
Recross Examination by Mr. Turner -----------
Recross Examination by Mr. R. Luna ----------
Examination by the Court --------------------
Further Redirect Examination by Mr. Thompson -
Examination by the Court --------------------
Further Recross Examination by Mr. Turner ----

I 

I 
I 

I Further Recross Examination by Mr. R. Luna --
Examination by the Court ---------------------

FEBRUARY 26, 1987 
VOLUME XXIV 

xiv 

3976 
404~ 

4083 
4091 
411J 
4120 
4129 
4ljj 
4150 
41~~ 
4160 
4112 
4178 

16 ITNESSES: 

17 DR. DEBORAH VERSTEGEN 

18 

19 

20 

21 

22 

23 

24 

is 

Direct Examination by Mr. O'Hanlon ----------- 4190 
Voir Dire Examination by Mr. Kauffman -------- 4194 
Direct Examination (Resumed) by Mr. O'Hanlon - 419~ 

Examination by the Court --------------------- 4211 
Direct Examination (Resumed) by Mr. O'Hanlon - 4276 
Voir Dire Examination by Mr. Kauffman -------- 4280 
Direct Examination (Resumed) by Mr. O'Hanlon - 4281 
Cross Examination by Mr. Turner -------------- 4288 
Cross Examination by Mr. Gray ---------------- 4301 
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2 

3 

I N D E X (CONTINUED) 

FEBRUARY 27, 1987 
VOLUME XXV 

xv 

4 WITNESSES: 

5 DR. DEBORAH VERSTEGEN 

6 Cross Examination by Mr. Perez-Bust1110 ------ 4380 
Cross Examination by Mr. Kauffman ------------ 442/ 

7 Redirect Examination by Mr. O'Hanlon --------- 45YY 

8 

!O 

11 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 46U4 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct Examination (Resumed) by Mr. Thompson - 4672 
Voir Dire Examinatiori by Mr. Kautfman -------- 4703 
Voir Dire Examination by Mr. Richards -------- 47U4 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kautfman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir Dire Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 
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3 

I N D E X (CONTINUED) 

MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
I 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Richards -------- 4800 
Direct Examination (Resumed) by Mr. Thompson - 48UJ 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 49U4 
Cross Examination by Mr. Gray------------·--- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

16 WITNESSES: 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray-------- 4986 
Discussion by attorneys ---------------------- 5Ul/ 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

:l 3 

:l 4 

:l 5 



1 

2 

3 

I N D E X (CONTINUED) 

MARCH 5, 1987 
VOLUME XXIX 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray-------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examlnation by Mr. Gray ---------------- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --------------------- 5318 
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2 

3 

I N D E X (CONTINUED) 

MARCH 23, 1987 
VOLUME XXX 

xviii 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Hanlon ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 
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I N D E X (CONTINUED) 

MARCH 24, 1987 
VOLUME XXXI 

xix 

4 ITNESSES: 

5 MR. MARVIN DAMERON 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Richards -----------
Cross Examination by Mr. Kauffman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. O'Hanlon ---------
Cross Examination by Mr. Turner -------------
Recross Examination by Mr. Richards ---------
Recross Examination by Mr. Kauffman ---------
Further Redirect Examination by Mr. E. Luna 
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

5544 
5563 
5578 
55~3 
5610 
5616 
562U 
5624 
562~ 
5637 
5631 
5638 
5638 
5639 

14 MR. DAN LONG 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examrnation by Mr. E. Luna ------------ 5640 
Cross Examination by Mr. Turner -------------- 5657 
Cross Examination by Mr. O'Hanlon ------------ 5675 
Cross Examination by Mr. Kauffman ------------ 5692 
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I N D E X (CONTINUED) 

MARCH 25, 1987 
VOLUME XXXII 

xx 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 Direct Examination by Mr. R. Luna ------------- 5724 
Voir Dire Examination by Mr. Gray ------------- 5782 

7 Direct Examination (Resumed) by Mr. R. Luna --- 5783 

8 MR. RUBEN ESQUIVEL 

9 

10 

11 

Direct Examination by Mr. E. Luna ------------- 5796 
Cross Examination by Mr. Kauffman ------------- 5810 
Cross Examination by Mr. Gray ----------------- 5820 
Redirect Examination by Mr. E. Luna ----------- 5823 

12 jDR. DAN LONG 

13 

14 

15 

16 

17 

Cross Examination (Resumed) by Mr. Kauffman --- 5829 

MARCH 26, 1987 
VOLUME XXXIII 

18 WITNESSES: 

19 'DR. DAN LONG 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 5874 
Cross Examination by Mr. Richards ------------- 5907 
Redirect Examination by Mr. R. Luna ----------- 5936 
Recross Examination by Mr. Turner ------------- 5974 
Recross Examination by Mr. O'Hanlon ----------- 6025 
Recross Examination by Mr. Richards ----------- 6029 
Recross Examination by Mr. Kauffman ----------- 6037 
Further Redirect Examination by Mr. R. Luna --- 6053 
Examination by the Court ---------------------- 6061 
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I N D E X (Continued) 

MARCH 27, 1987 
VOLUME XXXIV 

xxi 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 

7 

8 

9 

Cross Examination by Mr. Roos ----------------- 6086 
Cross Examination by Mr. Gray ----------------- 6128 
Redirect Examination by Mr. R. Luna ----------- 6167 
Cross Examination by Mr. O'Hanlon ------------- 6191 

10 DR. BUDDY L. DAVIS 

11 

12 

13 

14 

15 

16 

Direct Examination by Mr. Turner -------------- 6198 
Cross Examination by Mr. Gray ----------------- 6229 
Cross Examination by Mr. Kauffman ------------- 6240 
Redirect Examination by Mr. Turner ------------ 6242 
Recross Examination by Mr. Gray --------------- 6245 
Cross Examination by Mr. O'Hanlon ------------- 6246 
Further Redirect Examination by Mr. Turner ---- 6247 
Examination by_the Court---------------------- 6251 

17 DR. VICTORIA BERGIN 

18 Direct Examination by Mr. Thompson ------------ 6252 

19 

20 

21 

22 

23 

2( 

25 
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I N D E X (CONTINUED) 

MARCH 30, 1987 
VOLUME XXXV 

xx ii 

4 WITNESSES: 

5 DR. VICTORIA BERGIN 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination (Cont.) by Mr. Thompson ---- 6281 
Cross Examination by Mr. Turner --------------- 6366 
Cross Examination by Mr. R. Luna -------------- 6422 
Cross Examination by Mr. Kauffman ------------- 6428 

MARCH 31, 1987 
VOLUME XXXVI 

14 WITNESSES: 

15 DR. VICTORIA BERGIN 

16 

17 

18 

19 

20 

Cross Examination (Cont.) by Mr. Kauffman ----- 6493 
Cross Examination by Mr. Gray ----------------- 6498 
Redirect Examination by Mr. Thompson ---------- 6558 
Recross Examination by Mr. Turner ------------- 6570 
Recross Examination by Mr. Gray --------------- 6580 
Examination by the Court ---------------------- 6584 

21 DR. WILLIAM N. KIRBY 

22 Direct Examination by Mr. Thompson ------------ 6597 
Cross Examination by Mr. Richards ------------- 6672 

23 

24 

25 
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APRIL 1, 1987 
VOLUME XXXVII 

xx iii 

4 ITNESSES: 

5 DR. WILLIAM N. KIRBY 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Res.) by Mr. Richards ------ 671'.:> 
Cross Examination by Mr. Kauffman ------------- 6732 
Redirect Examination by Mr. Thompson ---------- 6783 
Cross Examination by Mr. Turner --------------- 6797 
Cross Examination by Mr. R. Luna -------------- 6818 
Recross Examination by Mr. Richards ----------- 6824 
Recross Examination by Mr. Kautfman ----------- 6829 
Recross Examination by Mr. Turner ------------- 6832 
Examination by the Court ---------------------- 6833 
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I N D E X (CONTINUED) 

APRIL 6, 1987 
VOLUME XXXVIII 

xxiv 

4 WITNESSES: 

5 

6 

7 

8 

9 

10 

11 

12 

ARTHUR E. WISE 

Direct Examination by Mr. Bustillo ------------ 6852 
Cross Examination by Mr. Hall ----------------- 6939 

APRIL 7, 1981 
VOLUME XXXIX 

13 WITNESSES: 

14 DR. ARTHUR E. WISE 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Hall --------- 706J 
Cross Examination by Mr. O'Hanlon ------------- 7134 
Cross Examination by Mr. R. Luna -------------- 72U~ 
Examination by the Court ---------------------- 7221 
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I N D E X (CONTINUED) 

APRIL 8, 1987 
VOLUME XL 

xxv 

4 WITNESSES: 

5 DR. JAMES WARD 

6 

7 

8 

9 

10 

Direct Examination by Mr. R. Luna ------------- 7230 
Cross Examination by Mr. Turner --------------- 7277 
Cross Examination by Mr. O'Hanlon ------------- 7284 
Cross Examination by Mr. Kautfman ------------- 728~ 
Cross Examination by Mr. Gray ----------------- 7314 
Redirect Examination by Mr. R. Luna ----------- 734U 
Recross Examination by Mr. O'Hanlon ----------- 734j 
Examination by the Court ---------------------- 734~ 

11 MR. ALBERT CORTEZ 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

Direct Examination by Mr. Kauffman ------------ 7359 
Voir Dire Examination by Mr. O'Hanlon --------- 7373 
Voir Dire Examination by Mr. Turner ----------- 7377 
Direct Examination (Res.) by Mr. Kautfman ----- 7379 
Cross Examination by Mr. O'Hanlon ------------- 7397 
Cross Examtnation by Mr. Turner --------------- 7421 
Cross Examination by Mr. R. Luna -------------- 7442 
Further Cross Examination by Mr. O'Hanlon ----- 7451 
Examination by the Court ---------------------- 745~ 

ALL PARTIES REST AND CLOSE ---------- 7488 

APRIL 9, 1987 
VOLUME XLI 

Discussion ------------------------------------ 7493 
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I N D E X (CONTINUED) 

APRIL 21, 1987 
VOLUME XLII 

xxvi 

Findings of Fact Argument --------------------- 7529 

APRIL 23, 1987 
VOLUME XLIII 

9 FINAL ARGUMENT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By Mr. Kauffman ------------------------------- 7610 
By Mr. Richards ------------------------------- 7625 
By Mr. Gray ----------------------------------- 7633 
By Mr. Turner --------------------------------- 7643 
By Mr. R. Luna -------------------------------- 7669 
By Mr. Boyle ---------------------------------- 7685 
By Mr. O'Hanlon ------------------------------- 7696 

APRIL 29, 1987 
VOLUME XLIV 

Decision announced by Judge Harley Clark ------ 7717 

MAY 2 2, 19 87 
VOLUME XLV 

Discussion by Counsel ------------------------ 7755 
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I N D E X (CONTINUED) 

JUNE 1, 1987 
VOLUME XLVI 

5 MR. ALBERT H. KAUFFMAN 

xvii 

6 Direct Examination by Mr. Larson -------------- 7908 
Cross Examination· by Mr. O'Hanlon ------------- 7921 

7 Redirect Examination by Mr. Larson ------------ 7951 

8 

9 MR. RICHARD E. GRAY, III 

10 Statement by Mr. Gray ------------------------- 7952 
Cross Examination by Mr. O'Hanlon ------------- 7957 

11 

12 

13 MR. DAVID R. RICHARDS 

14 Statement by Mr. Richards --------------------- 7970 
Cross Examination by Mr. Kauffman ------------- 7972 

15 Cross Examination by Mr. O'Hanlon ------------- 7974 

16 Statement by Mr. Kauffman -------------------------- 7978 

17 

18 Discussion ----------------------------------------- 7980 

19 

20 Reporter's Certificate ----------------------------- 7994 
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24 

25 
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1846 

FEBRUARY 5, 1987 

MORNING SESSION 

MR. CRAIG FOSTER 

was recalled as a witness, and after having been previous!~ 

sworn, testified as follows, to-wit: 

FURTHER RECROSS EXAMINATION (CONT'D.) 

BY MR. TURNER: 

Q. 

A. 

Q. 

A. 

Mr. Foster, I need to ask you to look at your Exhibit 

No. 120-A. 

128? 

120-A. If you will, explain what that exhibit is. 

I'm not sure I completely understood it. 

Okay. The premises is -- the State's position is 

that we have a system that is -- we have an equalized 

system that goes up to 30 percent above the 

Foundation School Program cost, and this is an 

inference made from the enrichment equalization 

allotment formula. 

So we, in our original data presentation, have 

delt just with the amounts above the Foundation 

School Program that are in dispute or which are, as 

we see it, the real subject, the real issue at band 

here. We, in response to an objection to that 

approach from your side and in an effort to present 

it_ as fairly as possible, went back and did this 

I 
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Q. 

A. 

report to reflect, in essence, what the State's 

position is. 

1847 

So what we did was to add to the tax rate 

required to meet the local share of the Foundation 

School Program. To that we added the tax rate 

required to take it 30 percent above that. 

So what one would expect to see in this table 

is that if indeed we had an equal opportunity for all 

districts up to 30 percent above the Foundation 

School Program, that all of these tax rates would be 

essentially the same with the obvious exception of 

those budget balanced districts who raise their local 

fund assignments with a lot less than the statewide 

29 cents. 

So this is just the addition of those two 

figures, the net local fund assignment rate, which 

for all but the budget balanced districts is .2865, 

and added to that the rate required to get you 30 

percent above the Foundation School Program level. 

Now, what was the .2865? 

That is the gross local fund assignment rate. For 

all the budget balanced districts, it's also the net 

rate because there's no difference. For budget 

balanced districts, since they raise their local 

share with a lot less than the .2865, they will have 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

progressively lower net LFA rates. 

MR. RICHARDS: You're saying 28.65. 

MR. KAUFFMAN: You mean .2865. 

Well, okay. It's .2865. 

So we're talking about a 28 cent tax rate -

Right. 

1848 

-- will raise the local fund assignment under the 

Foundation Program for all school districts, except 

the budget balanced districts who can do it for less. 

That is correct. 

Then we've added to that the rate required to 

do 30 percent above it. 

So what you're saying in another way of speaking is 

that the Foundation School Program is equalized at a 

28 cent tax rate for all districts. 

With the exception of the budget balanced districts, 

right. 

So in terms of the equity of the Foundation School 

Program, in your judgment, that portion of the 

program is equalized even though you, I know, contend 

it would be inadequate, but it is equalized at the 28 

cent tax rate. 

That is correct, with the exception of the budget 

balanced districts. I would add there the point that 

there are a number of those budget balanced districts 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 
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Q. 

that could very easily be added to neighboring 

districts, so that, in fact, would be somewhat 

diluted. 

1849 

So you could, even within that range, do some 

things that would reduce the inequities that exist 

between most districts in the state on the one hand 

and a handful of very wealthy districts on the other. 

I'm going to write this down up here just so I'm real 

sure we've made it clear. 

So as far as all districts are concerned under 

the Foundation School Program, a 28 cent tax rate 

will equalize all of the expenditures. 

Right. If you want to do it to the nearest cent, it 

would be 29. But that's a minor difference. 

Now, what Mr. O'Hanlon was talking about when we talk 

about 30 percent above this, that 30 percent relates 

to the equalization enrichment program. 

It is -- that is where the 30 percent appears in the 

state's formulas. 

So after we calculate the Foundation School Program 

and we determine the local share and the state share, 

we're saying that the local share can be raised by 

all districts at 28 cents. 

With the exception of budget balanced districts, yes. 

And the state program further provides for an 
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enrichment equalization. 

Yes, it does. It partially equalizes the enrichment 

that exists. 

Okay. And that enrichment equalization is an 

additional 30 percent. 

The maximum that that can be is 30 percent of the FSP 

costs. 

All right. Now, that enrichment equalization 

program, those funds in that category of state aid 

are also distributed based on wealth. 

There is a wealth factor in the formula, yes. 

So some school districts, very poor districts, might 

get all of their equalization aid or the maximum 

equalization aid 

It would always be less than 100 percent in that 30 

because each district, no matter how poor, would have 

some local share of that enrichment equalization. 

But for the very poorest districts, that share is 

relatively small. 

And this is a portion of the state aid that requires 

under the formula a certain tax effort in order to 

secure your maximum enrichment equalization money. 

Right. In effect, you first determine how much of 

the 30 percent is to come from the state. And then 

you determine how much of that is, in effect, your 
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maximum. How much of that you will actually get is a 

function of your tax effort. 

So a very poor district could qualify for their 

maximum enrichment equalization by making a certain 

tax effort and they would receive all or just about 

all of that 30 percent from the state. 

That is correct. 

Now, what would be the poorest district's additional 

tax that they would need in order to maximize their 

enrichment equalization and to get the full 30 

percent from the state or just about all of it from 

the state? 

There are two effort options they have. Whichever 

they do the best on is what applies to their maximum. 

The one has to do with dividing their M&O rate by the 

state target rate, as I call it, which is 52 cents, 

52.11, but 52 cents is --

Divide by 52 cents? 

Right. Okay. And then the other one is to take 

their total tax rate and divide that by the 52 cents 

plus the state average debt rate, which is around 11, 

so that turns out to be 64. I believe that's the 

right set of figures. 

About 64 cents? 

Well, 63 but it's 11 cents --
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Okay. 

So both of those calculations produce a ratio. And 

if, for example, the M&O rate is exactly 52 cents, 

then that ratio is one. It's one to one, and that 

means they get 100 percent of the portion of the 30 

percent that is to come from the state. 

Okay. So if a district had a 52 cent M&O rate -

Yes. 

-- and they already would have at least 28 -

Yes. 

-- to get their Foundation School Program money. 

That is correct. 

So they would need 52 less 28, or we could say 29. I 

believe you said it's closer to 29. They would need 

23 cents additional here --

That is correct. 

-- to maximize their enrichment equalization. 

That is correct. 

And that district would get the full 30 percent from 

the state. 

No. It wouldn't get the full 30 percent. It would 

get the full percent that -- the full part of the 30 

percent that is the state's share. In other words, 

the 30 percent maxent is shared between state and 

local. Your state share, maximum state share, is a 
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function of your wealth. 

Okay. 

1853 

Then whatever is in effect, the 23 cents pays for 

your local share and whatever is left over is paid 

for by the state. It's somewhat similar to the 

situation you have with the Foundation School Program 

in that for the 29 cents effort, you get the local 

revenue from the 29 cents, and then the rest of your 

FSP cost comes from the state. It's similar with the 

enrichment equalization. There is both a state and 

local share. 

So if this district had a 29 cent at least a 29 

cent rate, that's what's required to get their 

Foundation School Program money. They don't have any 

choice about that. 

Well, no, they do. They do not have to raise their 

LFA rate. There's no effort test there. You can 

actually get your full state's share of the 

Foundation School Program without making the full 

fund assignment effort. There have never been more 

than a handful of districts that haven't made that 

effort because it's, you know, a low effort. Most 

districts are well above that. 

So as long as the Foundation School Program dollars 

are in the range that they're in now, there's really 
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no problem with the school districts making their 

local share because all of them are going to have at 

least a 29 cent M&O rate. 

All or virtually all. I'm not sure as of '85 whether 

there were any under it, but there have been from 

time to time, but it's never been significant. 

All right. So after that is calculated, and I 

believe when we have talked earlier about the 

Foundation School Program, what we're talking about 

is that calculation that basically goes first by 

determining the basic allotment? 

Right. 

Then adjusting the basic allotment by the price 

differential index? 

Right. 

Then making the adjustments that come about because 

of special entitlements? 

Special programs. 

Special programs where we have the weighted affect 

for special education and the weighted affect for 

comp. ed. and weighted affect for bilingual and 

vocational education --

Right. 

-- funds and the education improvement career ladder 

money? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Right. 

Then the transportation money? 

That is correct. 

And all that is added up? 

1855 

Everything you've mentioned plus the small/sparse 

adjustments. 

Plus the small/sparse. And all of that is added up 

and that is the total cost of the Foundation School 

Program and that's shared? 

Yes. It's the total part that is shared. It's the 

thing that is called FSP costs and it is FSP costs 

that run through the local fund assignment formula, 

that's correct. 

What we're saying here is that the -- if a local 

district has a 29 cent tax rate, they will be paying 

for their local share. 

That is correct. 

And they will -- and that that level of funding for 

those things we have talked about, the distribution 

of state money is equalized 

That is correct. 

-- with the exception of what the budget balanced 

districts are able to do because they are actually 

able to raise their -- they have to raise all of 

their funds locally and have no state --
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1856 I 
Essentially, they're budget balanced because they can! 

do it with less than the 29 cents, all the way from 

28.9 down to less than a penney. 

Okay. So those budget balanced districts wouldn't 

get any state money under the state Foundation School 

Program? 

Only the available school fund amount. 

All right. The available school fund amount actually 

in terms of calculating how much state aid a district 

gets, that's really, I guess, the next step, isn't 

it, in the process after you deal with the Foundation 

School Program and determine the budget balanced 

district doesn't get any, then the next step we do is 

calculate every district's entitlement from the 

available school fund? 

Well, you can do it before or after that. The point 

is you go through that process and instead of having 

zero state aid for budget balanced districts, every 

one of them gets at least the available school fund 

amount. 

Okay. 

So it's not terribly important exactly how you line 

it up --

When you calculate it. 

Yes. That's just the bottom line figure for budget 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

1857 

balanced districts. 

Okay. So really, when we talk about the Foundation 

School Program, then, it's probably okay to talk in 

terms of that available school fund money. If we 

said a district that's budget balanced is entitled to 

certain money under the available school fund, you 

can generally refer to that as their part of the 

Foundation School Program that they get 

automatically? 

Yes, it is. And it's in the law that way. That's 

one of the three sources of funding for the FSP 

costs. 

All right. As I understand it, after we do that then 

we do such things as add in the experienced teacher 

allotment 

Right. 

-- which is the offsetting money that's given to 

districts that have a higher level of experience of 

teachers --

That is correct. 

so as not to penalize them and cause them to want 

to go out and hire a bunch of young, inexperienced 

teachers, but rather to be satisfied to maintain 

their experience level. 

That is essentially correct, yes. 
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After we do that, then we reach the calculation of 

the enrichment equalization aid. 

No. Actually the experienced teacher allotment and 

the Pre-K and Summer LEP are not included in the 

things that get boosted by 30 percent. They're just 

out there by themselves and they don't have any 

enrichment boost --

Okay. 

because the enrichment boost is just with respect 

to the FSP costs. 

So you're in the right order up there. You go 

to FSP costs, do the state and local distribution, 

then go immediately into the enrichment equalization 

because it simply does not apply to some of those 

other programs. 

Okay. So enrichment equalization only applies to the 

Foundation School Program portion. 

That's correct. 

It doesn't apply to the money under the available 

school fund either, does it? 

No, because it's a cost -- it's 30 percent of cost, 

not 30 percent of a revenue source. 

Okay. The cost we're talking about are the basic 

allotment as adjusted by the price differential index 

plus the small district, small and sparce adjustment, 
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the special education allotment, the comp. ed. 

allotment, bilingual allotment, vo~ational ed. 

allotment, and the education improvement career 

ladder allotment, and the transportation entitlement? 

Yes. And if I didn't mention gifted and talented, I 

would perhaps lose some friends up there at the 

association for the gifted and talented. 

All right. So after we've done that, enrichment 

equalization can be 30 percent of those amounts? 

That is correct. 

Those total funds that the district receives. 

Right. 

If you have a 23 cent tax rate in addition to, say, a 

29 -- well, I guess that's a misrepresentation, too. 

If they already have up here a 52 they didn't need 

it -- but if they have a 52 total 

It counts toward that, yes. 

It counts toward that. So however we look at it, 23 

more cents above a 29 --

Yes. 

-- to get us to a 52, we can maximize our enrichment 

equalization? 

That is correct. 

Now, this was an alternative way of calculating it. 

How does that work into the --
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That's in recognition of these poor districts whose 

M&O rates are low because they have such a heavy debtl 

burden. This recognizes that that should be taken 

into account. 

So there are a number of districts who have a 

higher ratio under the second option than under the 

first, which means they would get a higher percentage 

of the maxent from the state. 

Now, when you use that word "maxent," that's 

M-A-X-E-N-T. 

Right. 

What does that mean? 

It's defined in the law as maximum entitlement. 

Maximum entitlement. And that's what we're talking 

about here is to see if they can get their full 30 

percent. 

Right. 

So the second option here on calculating your 

entitlement for enrichment equalization takes into 

account the problem you referred to earlier where 

some poor districts that have a high interest of 

sinking fund tax rate --

Uh-huh. 

-- a high debt rate --

Right. 
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-- and may have a suppressed M&O rate -

Uh-huh. 

1861 

-- these two formulas basically say to us that we 

don't want to penalize anybody because they might 

have had a low M&O rate and high debt rate. 

Right. 

And by the same token, if you don't have a high debt 

rate, then we'll let you use this formula up here. 

Right. 

So whichever one works to your advantage to the 

district you can utilize? 

That is correct. 

So if we have the 52 cent rate and we get a one in 

our ratio, then we can get our maximum enrichment 

equalization? 

Right. That maximizes the state's share, and then 

the 52 cents on the whole will provide the total 

state's share. It will provide at least the state's 

share. Sometimes for some districts, it supplies a 

little more than the state portion. But you do get 

100 percent of your 30 percent add-on with -- at 

least 100 percent with that 52 cent M&O rate, so that 

does maximize the 30 percent. 

In some cases, it also provides a little 

additional funds because 52 cents actually, at 
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certain value levels, provides a little bit more than 

the 30 percent add-on. But that's a relatively minor
1 

! 
factor. 

Your assumption is correct that if you have a 

52 cent M&O rate and you get a one there, that means 

you're going to get 100 percent Of both the state and 

local shares of that 30 percent. So you've got -- at 

that point, you have 130 percent of your Foundation 

School Program costs in hand. 

All right. To make this a little clearer for me, 

let's just take some numbers. 

Let's say our Foundation School Program costs 

have been calculated -- and that's adding up the 

basic allotment and adjusting it and all those other 

things right on through transportation -- and we have 

a $5 million Foundation School Program cost --

All right. 

-- and we know that if we have at least a 29 cent tax 

rate that we're going to have matched or have made 

our local share. 

That is correct. 

So in a very property poor district, under our 

current state formulas, would it be fair to say that 

all of that $5 million could be received from the 

state? 

I 
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The combination of the local share at 29 cents and 

the state share would add up to the five million. 

Right. All right. So 29 maybe it would be better 

if we talk about $10 million. We can do this a 

little easier. 

If the total Foundation School Program costs 

are $10 million, for 29 cents we can raise our local 

share. 

That is correct. 

And on a $10 million Foundation School Program, how 

many dollars would be local and how many dollars 

would be state? 

That depends on the value of the districts. Each 

district's value is the determinant in that case. If 

you have, for example --

Let's take the poorest district. I'm trying to get 

at how this all works and this enrichment works for 

the poorest district. 

Okay. Let's take in round figures, $20,000.00 per 

student. Well, let's see, first of all we need to 

figure out how many kids we have involved here. We 

divide the ten million by -- the average cost is 

2,041, but let's just make it 2,000 for simplicity. 

Okay. You've got 5,000 kids in this district. 

Okay. You're going to send 5,000 ADA. 
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Right. If it's a poor district and has 20,000 in 

property value per ADA, that means they'd have $100 

million in property value, times 29 cents, divided by 

100, means that the local share would be $290,000.00. 

Okay, $290,000.00. And the state aid or state 

portion that they would -- the state funds they would 

receive would be the difference, right? 

Yes. 

Nine million and six hundred -- am I doing this right 

-- and ten -- no, seven. $9,710,000.00. 

I'm recalculating the local share just to make sure 

we have that straight here. 

All right. 

I still get $290,000.00. It seems low, but this is 

the poorest district. Well, let's see what 

percentage it makes. Yes, that's appropriate. 

All right. So we had a 5,000 ADA district with a low 

property wealth of 20,000. That's about the lowest I 

think we've seen. There might have been one that's 

16 or something like that, I believe, but 20, that's 

at the bottom. So you're saying their total value is 

$100 million and you use that to make your 

calculation to determine what their local share would 

be? 

That's correct. 
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That came out to be $290,000.00. And the state is 

going to send them, over the period of that year -

The balance. 

the balance, $9,710,000.00. 

And it took them 29 cents to raise their 

$290,000.00. 

Right. 

Now, when we move to the enrichment equalization 

calculation, just walk me through it now that we have 

some figures up here. 

Okay. First of all, you take 30 percent of the $10 

million Foundation School Program cost or $3 million. 

Okay. That would be their maximum --

That's the 30 percent. 

That's the 30 percent Foundation School Program. All 

right. 

Then you have to calculate the you have to do the 

wealth test on it. Let me try to do that. 

Okay. The maximum that they can get from the 

state of that 3,000,000 is 92 percent of it. 

Tell us how you arrived at that 92 cents. 

That's the result of comparing the school district's 

property value per student to a figure equal to 1.1 

times the state average property value per student. 

So that's that twenty --
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20,000? 

Right. 

And you compare that to --

1866 

The statewide -- 1.1 times the statewide average. 

1.1 times the state average, which is --

264,000 -- no. The state average is 240. 

240. And that equals 200 and --

64. 

-- 64. Okay. 

Okay. So then you divide the $20,000.00 by the 

$264,000.00. 

Like that? 

Like that. And what you get is a small fraction, 

which you then subtract from one to give you the 

inverse, which is -- in other words, that's about 8 

percent. 

Okay. 

Okay. Subtract 8 percent from 100 percent and you 

get the 92 percent that I gave you before at the $3 

million mark. 

Okay. So this is going to be the maximum that they 

could receive under enrichment equalization? 

Right. 

Let's see, what is that? 92 times 3,000,000 --
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I gave you a number when I had the whole fraction 

here. I don't recall what it was. It's roughly -

that would be 276 -- 2,760,000. 

All right. To receive that $2,760,000.00 in 

enrichment equalization --

Right. 

-- this district must tax at a given rate -

That's right. 

to show effort? 

It must meet one of the -- well, whichever of the two 

effort tests give it the highest ratio, that highest 

ratio is multiplied by the $2,760,000.00. 

So if they had a 52 cent M&O rate, or a calculation 

here -- say they didn't have a 52 cent M&O rate, but 

they had a high debt rate --

Right. 

-- and they came out with a one in either category, 

then they would get the $2,760,000.00? 

Yes. That's correct. 

Now, the balance of that they're raising because of 

that tax rate, aren't they? In other words, the 

difference in 3,000,000 less this, which is 

$240,000.00, at 52 cents, they'll be raising that. 

So they'll have that money to spend, but that will be 

local money, right? 
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Right. 

So this is their state equalization money and this is 

what would naturally flow from their local money i 
I 

because they had the tax rate necessary to secure the 

maximum? 

That is correct. 

Up here on this 10,000,000, we were talking about 

that being state 9,710,000, and local share being 

290,000. 

Right. 

So this poor district operating at a 52 cent tax 

rate, let's assume, M&O rate --

All right. 

-- is going to receive in state money the total of 

these two figures; is that right? 

Yes. 

Which would be -- let's see. So the total state aid 

foundation money, enrichment equalization money, to 

this poor district is $12,407,000.00, if I've added 

right. 

That's about right. Let me double check it. That's 

correct. 

And their total local money, if we as~ume this 52 

cent M&O rate or whatever it was required down here, 

maximum rate --
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Right. 

-- they would have flowing into their district in 

local tax dollars 240,000 under the Foundation School 

Program local share and $530,000.00 in tax monies 

that resulted from the fact that they were taxing at 

a rate of 52, we'll say, and maximizing their 

equalization. And so the -- excuse me -- 240, and so 

the total local contribution up to this point is 

$530,000.00. 

That is correct. The combination of the local share 

of the Foundation School Program and the local share 

of the enrichment equalization allotment is equal to 

a total local share of $530,000.00. 

Now, as I understand what we have said is that at a 

29 cent tax rate, the distribution of funds under the 

Foundation School Program, in your judgment -- and 

there's been no dispute about this that 

distribution of money is equalized 

Yes, it is. 

-- at that level. 

Yes, it is. 

And so then when we take the next -- well, before I 

ask you that, I guess that we also have got some 

available school fund money flowing into this 

district, don't we? 
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This is not additional, though. It's just used to 

make up the state's share of the Foundation School 

Program until you get --

So we don't have to add any other state money. 

That's already taken care of? 

That's correct. 

All right. So to maximize our enrichment 

equalization, we'd tax at 52 or a lesser rate if we 

had a high M&O rate? 

Right. 

It appears to me that if you tax at this rate 

required to maximize your enrichment equalization 

money -- realizing that this example which is the 

poorest perhaps, one of the poorest districts we 

could imagine that would be realistic in terms of our 

state system -- that the fact that this district gets 

$2,760,000.00 in state equalization enrichment money 

and is only having to come up with 240,000 in local 

equalization enrichment money, that that would tend 

to tell me, looking at those two figures and kind of 

comparing it to what is going on up here, that at 

that level, we would also have equalized distribution 

of funds. 

Well, that would be the case if the enrichment 

equalization allotment formula were the same -- had 
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the same type of wealth test in it that the 

Foundation School Program does. Unfortunately, it 

does not. Let me just generalize about the 

difference. 

cost district. You are not -- in other words, you 

are not either penalized for being high cost or 

rewarded for being low cost, because all of your 

costs are thrown into one big pot and the state 

assumes some share of that and the rest is the local 

fund assignment. And what you pick up in the way of 

the local fund assignment has to do with nothing but 

your property values divided by the state property 

values. So it's a percentage relationship. 

If you have 5 percent of the statewide property 

value, you pick up 5 percent of the statewide local 

share whether you're a high cost or low cost. 

In the enrichment equalization allotment 

formula, there's an imperfection in that wealth test. 

What happens is that high cost districts can't raise 

the 30 percent for the same rate as a low cost 

district. Low cost districts can raise it for less 

than a total of 52; high cost, it's more than 52. 

When you do annual average cost district, like we did 
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-- we set it at $2,000.00, roughly, the statewide 

average -- when you set it there, it comes out fine. 

But some -- I don't mean to suggest that the 

people that design the formula knew they were doing 

this. I think they were just not aware of the 

mathematical consequences of the formula. I have no 

reason to believe, in other words, that anybody was 

trying to discriminate against high cost districts. 

But, in fact, the way the formula works, that's the 

way it happens. 

One way you could demonstrate this is to go 

through the same process with holding the number of 

kids constant, holding the district wealth constant, 

and have one district that had, for example, an 

average cost per kid of Foundation School Program 

costs of $3,000.00 and another that had only 

$1,500.00. Then what you would see was that the rate 

required to raise that additional 30 percent would be 

substantially higher than the district that was a 

high cost district. It's simply a flaw in the 

formula. 

I'm looking here at this enrichment equalization 

entitlement formula. Does that look -- is that 

formula the one you're familiar with? 

Yes, it is. 
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If you can, tell me what that flaw you're talking 

about -- where is it in that formula? 

It's in the first part of it here where you subtract 

from one, the ratio of the district property value 

per student to the state property value per student 

times 1.1. 

Which is what we did right down here? Is that the 

same? 

Yes. That's exactly what we did. 

That's the calculation right here. 

MR. GRAY: Excuse me. For the record, what 

reference was Mr. Turner asking the witness to review 

and read from? 

MR. TURNER: This is a sample of 

calculation of a foundation school budget for a 

sample district that's in this document. You've got 

the School Board Members Library. 

MR. GRAY: I guess I just wanted to make 

sure we've got the same one. It's the publication by 

Dr. Billy Walker and Dr. Kirby .• 

MR. TURNER: sure. 

MR. RICHARDS: Is that in evidence? 

MR. TURNER: No. 

MR. GRAY: Do you want to offer it? 

MR. TURNER: No. 
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Well, there are -- I must add this to my answer 

there are two versions of this, one of which had an 

error in the calculation in the back of the 

enrichment equalization aid. I brought it to the 

attention of the school board and I think they 

changed it in a subsequent edition. I'm not sure 

whether this is the one that has the changed 

calculation. It doesn't matter if you're not going 

to refer to the calculation. But if the formula fits 

the calculation, then what we really ought to do is 

look at the formula in the Code, in the Education 

Code where I know it is right. But that appears to 

be -- what you have showed me does appear to be it. 

All right. Now, maybe I'm the only one that missed 

it. Say it for me one more time, what you view to be 

the deficiency in this formula that we used right 

here as far as equitable distribution of enrichment 

equalization funds. 

Well, it simply -- unlike the local fund assignment 

formula where the total cost for all districts is 

thrown into a pot and the state assumes part of that 

and all local districts assume another part and the 

local part is entirely a function of your wealth, if 

you have 5 percent of the wealth in the state, you 

pick up 5 percent of that local share. It doesn't 
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matter whether your kids cost $3,000.00 apiece or 

$1,500.00 apiece. 

It is literally -- it's a highly equalizing 

formula to the extent that there is no penalty for 

having high cost kids and there should not be because 

in most cases, it's a question of the kids that 

happen to be in your district. So that's a very fair 

approach in the sharing of the local share. The 

So the reason you think that is preferable is that 

that looks at actual cost as calculated under the 

Foundation School Program. So if you have high cost, 

it's taken into account in determining your local 

share. 

Well, no, it isn't. Your local share is the same 

whether you have high cost kids or low cost kids. 

This is the thing that I say is very fair about it 

because that means there's no penalty --

For having high cost kids. 

-- for having high cost kids. Right, exactly. 

Okay. 

But in the enrichment equalization allotment formula, 

the mathematical effect of that formula is not to 

throw all of the costs into the pot and then divide 

them up on the basis of wealth, which could be done. 

The correction to this formula is to take out 
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that part you're pointing to right there and take the 

total of the 30 percent statewide and distribute it 

between state and local in such a way that the local 

share is a function only of wealth and not of wealth 

plus cost. 

The formula just does not produce an equalized 

effect across cost differences. If every district in 

the state were annual average cost district, if every 

district in the state had annual average cost per 

student of $2,041.00, the formula would work 

perfectly. There would be, in effect, no penalty for 

having high cost kids or reward for having low cost 

kids. 

But the way the formula is constructed, it 

simply doesn't work that way. And that's the reason 

that you get a fairly substantial variation in the 

tax rate required to raise that 30 percent among 

districts which are not budget balanced. 

We already recognize that if you're budget 

balanced, if you want to raise 30 percent above the 

Foundation School Program it's going to result in a 

very small increase in your tax rate. But even 

setting those districts aside, the high cost 

districts end up with much more than 52 cent rates to 

raise 30 percent. Low cost districts have less than 
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52 cents to raise the 30 percent of costs. 

So the bottom line that we're -- the point that 

we're making here is that the state's current 

formulas do not provide an equalized opportunity to 

fund education at 1.3 or 130 percent of Foundation 

School Program costs. 

So the Legislature, when they devised this formula, 

were trying to flow additional funds based on the 

wealth or lack of wealth of school districts. 

Yeah. The primary purpose was to kick a little 

additional money into the poor districts. That was 

how it came about. 

There were concerns expressed by poor districts 

that the costs were so understated, meaning there was 

so much left of the real cost to be raised by the 

local tax base, that they simply couldn't function. 

So the Legislature, with the assistance of 

agency personnel and other advisors, came up with a 

way of giving some additional funds to those 

districts basically in the bottom half of wealth. 

That was the original proposal. 

It became 1.1 just to get another vote on the 

education committee to pass the thing out. But it 

was originally designed to be just the average 

wealth. 
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So they were, in effect, to do something to 

bring all the people below average up to average, 

leaving, of course, the other half of the kids in the 

state to have more funds available at any given tax 

rate. But there was that attempt to do something 

about the very poorest districts. That's how that 

came about. 

So the idea here was originally that those districts 

below state average wealth --

Right. 

-- needed some additional state dollars? 

That's correct. 

It just happened in the debate and all, that it came 

up 1.1. You said you had to not only be average, but 

you had to have 110 percent average before get any of 

this money? 

You could get it up to that point. You didn't have 

to be at that point. You could get it if you were 

anywhere from poorest district up to 1.1. 

Okay. So if you are 1.2 of the state average wealth 

Right. 

-- you don't get any enrichment equalization money? 

No. At that point, your value is such that you can 

raise your 30 percent with less than the 52 cents on 

the average. But once again, you have high and low 
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cost districts in which it takes more or less to 

raise the same 30 percent. 

1879 

So if we were looking at a sample district that was 

1.2 or 120 percent of state average wealth or 111 

percent of state average wealth, they wouldn't get 

any state money under this formula here? 

No. 

And the effect of the effort test means that when 

districts maximize their equalization money, that 

they're raising enough money that they're going to 

generate a little more local tax dollars as a result? 

Right. 

So in this district that we show here, they got 

$240,000.00 just because they had the tax rate 

necessary to maximize their state 

Right. 

-- equalization money? 

That's correct. 

But what you're saying to us is that you feel the 

Legislature should have considered the issue of costs 

in constructing this formula? 

What I'm saying is that if the Legislature had 

adopted a wealth test segment of that formula that 

was of the type you see in the local fund assignment 

formula, then it would have worked in the sense that 
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everybody up to that value could, in fact, have 

raised 1.1 or 1.3 times their Foundation School 

Program cost with a 52 cent tax effort if they had 

chosen to do that. 

I was not there, so I don't know what 

alternatives were considered. 

We don't know if they even addressed that. 

I'm not aware that they addressed that one way or the 

other, whether they did or did not. 

Now, if you followed your suggestion and the 

Legislature were to hear what you've just told me and 

acknowledged, "Well, we're trying to do a helpful 

thing here to poor districts and you're saying we 

didn't do a perfect job of it and that we should have 

used this Foundation School Program type formula 

approach," what would be the effect of how that money 

would flow if you incorporated this kind of test? 

If you did that, then you would have for all 

districts up to 1.1 state average wealth 

approximately what you represented there for an 

average cost district. 

In other words, you could fix that formula so 

that the rates for all the budget balanced -- all the 

districts above the 1.1 -- in other words, you would 

have one set of districts that could do it for 52 
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cents if you fixed the formula. Then all the rest of 

the districts could do it for less than 52 cents. 

So you would still have roughly two-thirds of 

the kids in the state in districts that would have to 

levy a 52 cent tax to have 1.3 times FSP costs. The 

other third of the kids in the state would live in 

districts where it would be less than 

progressively less than 52 cents. By the time you 

got into the super-wealthy districts, you'd be down 

to fractions of pennies. 

Would it be correct to say if you incorporated into 

the enrichment equalization formula the type of 

formula that's used in the Foundation School share 

formula, that there would be fewer districts that 

would receive this equalization money? 

No. If you leave the 1.1 times the state average 

concept, if you don't change -- in other words, if 

you set that as the limit for districts that are 

going to be included in this package, and then said 

we're going to change the formula so that we 

distribute the 30 percent the same way we distribute 

the local fund assignment, or a portion of the 

Foundation School Program costs, then for that set of 

districts, you would have equalization at 1.3 times 

FSP costs for that set of districts, which is roughly 
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two-thirds of the kids in the state. 

So it would be your suggestion, if you were called 

upon to testify before the education committees of 

the House and the Senate, that they should adopt this 

kind of test and you would tell them that the number 

of districts that get enrichment equalization will 

not change. 

That is correct. 

In fact, not only the number, but the actual -

It would be the same districts. 

the same districts would get the money, but that 

the money will flow, the enrichment equalization 

money will throw to those districts differently than 

they flow under this formula. 

Yeah. I could show them how to do it and I could 

tell them the impact of it, yes. 

If we did that, then your opinion would be that with 

regard to the Foundation School Program and the 

enrichment equalization program, which together 

constitute, I guess, all of our state programs, that 

we would have an equalized system up to that level of 

funding. 

Okay. With these qualifiers, number one, there are 

some mandated Foundation School Program costs that 

fall outside this system. So the next step would be 
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to incorporate those within this system. 

The next step or my recommendation or my 

remaining concern -- and just with respect to this 

level of funding, okay -- my main concern would be 

that you are still treating a third of the children 

in the state quite differently or at least a good 

chunk of them quite differently than you are the 

other two-thirds 

In the sense --

because the 1.1 doesn't take you -- it only takes 

you through districts that have about two-thirds of 

the kids in the state. 

So if you wanted to make -- if you wanted to 

further equalize the 130 percent of FSP costs, you 

would need to move that up so that all districts up 

to some -- substantially higher level now, you get 

some that are in Title 97, that would be a choice 

that would have to be based on its impact and so 

forth -- but that would further equalize things for 

districts at the 1.3 times the Foundation School 

Program level. 

So having done that, you would have done all 

that I would know to do to achieve equity at 130 

percent of FSP. You would still, in my judgment, 

fall considerably short of the real costs of 
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providing a quality, suitable basic education for the 

school children in Texas and you would still have a 

situation where for more than 52 cents, the next 

penney raised in Edgewood would provide a couple 

dollars a student. The next penney raised in Dallas 

would provide hundreds of dollars per student. 

So you would still have above this perfectly 

equalized box that you're talking about here, you 

would still have substantially inequities remaining 

because districts do spend above this level, 

especially districts that can afford to do so. So 

it's very predictable that those districts would 

continue to spend above that level. And it's because 

the level we're talking about still doesn't approach 

the true cost of providing a suitable basic 

education. 

So then, the next step in providing equal 

educational opportunity from the fiscal perspective 

would be t~ raise the Foundation School Program costs 

to a level that represented the true cost of 

providing those kinds of programs. 

The closer you come to the true costs of doing 

that, the closer you come to a situation where even 

the wealthy districts would not have any high 

incentive to just keep taxing themselves higher and 
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higher just for the sake of having just a slightly 

better program. 

If you have what constitutes an equality 

suitable basic education for kids that meets the 

constitutional requirements that prepares kids to 

participate in the preservation of the peoples' 

rights and liberties, then money that's spent above 

and beyond that, in my judgment, has a diminishing 

return with respect to real important educational 

issues. 

If a school district wants to buy two computers 

for each kid, one to have at school and one take 

home, that, to me, is not kind of expenditure that I 

would say the state would have to equalize. 

So you do hold to the view that we've heard from 

several expressed, I think, in depositions that 

beyond some point out there, that there's a 

diminishing return in terms of quality for those 

extra dollars spent. 

So the issue, I take it, in debate among the 

various experts in the field of Education is, what is 

the level that you get to when you spend an extra 

dollar, you're getting diminishing returns? 

I think that's very much a part of the issue, yes. 

Now, I understood you to say -- and those latter 
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comments that you made, Mr. Foster, refers to the 

portion of what I had perceived as the Plaintiffs' 

case on adequacy. I believe we said before, have we 

not, that we could have equity without, in your view, 

adequacy. 

Yes. In fact, the way the state has traditionally 

handled it's school finance system, that's exactly 

what we've had. The state has set the costs 

9 substantially below what's actually being spent, and 

10 then does a marvelous, nearly perfect job of 

11 equalizing within that tiny portion of the real 

12 costs, and then seems to walk away and say "Haven't 

13 we done a good job because we are perfectly 

14 equalizing within this level, and we'll call this the 

15 Foundation School Program, and we'll say we have 

16 equalized our Foundation School Program." 

17 Q. 

18 

19 

20 

21 

22 A. 

23 

24 

25 

Well, now, when you say the state is always or 

historically has done that, it really wasn't until 

House Bill 72 that we began to see true equalization 

in the funds that the state is defining as the cost 

Of Education, is it? 

Well, no, that's not true. In '75, we did the same 

sort of thing. We just made a tiny little box a 

little bit bigger and said "Okay, we've equalized 

this tiny little box and now we think that's not 
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enough. There's a demand for more, so we'll increase 

the box by a little bit and we'll perfectly equalize 

that little box, and we've had school finance 

reform." 

Then the equalization aid has been the only 

additional thing that has been superimposed on the 

little growing box, the growing box which is always a 

small part of a very -- it's certainly not anywhere 

near the whole part of the real cost of Education. 

I read a case -- and you may be familiar with it -

decided by the Supreme Court of Connecticut. And in 

reading that case in Connecticut, just a few years 

ago, they were distributing all their state dollars 

on ADA basis, a set amount per ADA. It didn't matter 

what the wealth was or anything. 

I recall having heard that. 

Now, has Texas ever had that kind of scheme that was 

struck down there in Connecticut? How far back do 

you have to go? 

I'm not sure. My historcal perspective goes back to 

the reforms in the mid-seventies and to some 

knowledge that transpired before that, but we have a 

witness coming up that is the expert on the historcal 

development of these things in Texas. I would refer 

to him. 
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At least in your memory, we haven't ever had a system 

like you and I read about in that Connecticut case? 

Well, we've had something close to it because before 

we made any significant differentiation between the 

cost of individual kids, we were more in that 

direction of just sort of a flat grant per kid. 

House Bill 72, one of the important contributions it 

made was to establish the accountable cost notion. 

I think I've mentioned this before. And it's 

one of the things that the Equity Center was 

extremely supportive of, even though we didn't 

support the amounts of money that were involved. 

It's sort of like it's best to sort have an effective 

mechanism in place than not to have it at all, even 

if initially, it doesn't produce fiscal equity. At 

least it has -- the machinery is there. If you put 

enough money into the machinery, it will work. So we 

moved away with 72 from that just flat grant type 

system that was grown out there. 

Before 72, we funded based on teacher units; is that 

correct? 

Yes. But there was some differentiation among the 

teacher units, depending on the kinds of things that 

the~ were doing. So there was some recognition of 

special needs, but nothing comparable to what we have 
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in House Bill 72. 

When the Legislature, under House Bill 72, did away 

with funding under teacher units, and started funding 

based on weighted pupils, then that, in your 

judgment, was a step forward in terms of recognizing 

actual costs of educating various types of students? 

That is correct. It's a far better way to approach 

the question of the true accountable costs of 

providing quality basic education. 

What you're saying is that in calculation of the 

Foundation School Program, we recognized those higher 

costs that's accounted for. But when we get down to 

enrichment equalization money, we only are looking at 

property value differences and not those costs 

differences --

That's correct. 

that you think, through equity, would suggest that 

we ought to move on into that? 

Yes. 

It's your suggestion not that the districts that are 

getting the money change, because they'd all stay the 

same under your recommendation? 

No. My recommendation would be that a larger 

percentage of the state's school children should be 

included in th~ total equalized package. And if we 
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continue to have some percentage above FSP costs, 

then, in my judgment, there is no rationale for 

limiting that equalization of that override into any 

particular number of districts. 

Now, I say that even though the districts I 

represent could actually lose money if you held 

constant the total number of dollars that the state 

were willing to put into that override because we 

would be spreading it out over more children. But, 

in fact, it is more equalizing to spread it out over 

the largest number of children that we can and stay 

within a system that represents costs of the true 

costs of suitable basic education. 

So the formula that only allows equalization money to 

flow to a district that has 110 percent of state 

average wealth or less --

Uh-huh. 

-- in your judgment, is inappropriate in that 

enrichment equalization money should flow to even 

some of those wealthier districts. 

That is correct. 

But you do acknowledge that if we did that and we 

just had a given amount dollars, that the amount of 

money that went to those poor districts would be less 

than they would otherwise get under a formula like 
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this? 

That is correct. And there's a footnote assumption 

that says that if those districts on up the wealth 

line were participating in the program, it would have 

a lot more support. And I would expect the 

appropriation for that override to increase 

dramatically, particularly if we could somehow 

arrange to have Houston and Dallas receive a little 

bit of equalization aid. 

So if we had more money or if we had the f orrnula 

where it benefitted higher wealth districts, then you 

think the politics of it might be that there might be 

more money pumped into enrichment equalization. 

I would assume that. There's already a recognition 

on the part of some people in the mid-wealth ranges 

that they're the ones that are corning out, to some 

extent, on the short end of the thing because we 

don't get to participate in the equalization aid that 

the poorer districts do. And they don't feel that 

they're getting as good a shake as some of the richer 

districts for other reasons. 

But pure equity aside and just looking at it from a 

practical vantage point, if the state doesn't have 

available any more money than they're currently 

allocating to enrichment equalization 
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Right. 

you really don't have any fault with them trying 

to adopt a public policy that will pump that money 

down to the poorer districts, even though it's not 

pure equity to do that. 

Well, my position is that we ought to equalize the 

system with the money that we've got. I can't say 

that on the one hand, and then turn around and say 

"Well, what I really wanted to happen is for us 

to lower the 1.1 to, say, about 1.3 or .33, and 

that would pump all that equalization aid into the 

districts I represented." I would not recommend 

that because it's virtually philosophically 

inconsistent. 

But in terms of political reality -- you've been 

around that process a lot for the Legislature to 

say "We've got "Xa amount of dollars that we know we 

can put into enrichment equalization, and we're going 

to make a public policy decision to be inequitable 

and we're going to be inequitable on the side of the 

poor districts, and we're going to pump that money 

into those poor districts even though the wealthier 

districts, in theory, intellectually, might be 

entitled to it in terms of pure equity, but we just 

have so many dollars, and we're going to pump those 
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dollars to those poorer districts." 

Don't you think that is a reasonable and 

rational position to take? 

1893 

My usual modus operandi is to present the 

alternatives and their implications and then walk 

away and let the Legislature deal with those things 

the way they best see fit. 

Of course, the problem is that when we don't 

come up with an equalized system, that's when there 

is no recourse but to be here. 

Mr. Foster, as I understand it, what we really have 

in place here at the state level with the state 

formulas, Foundation Program and enrichment 

equalization, which constitutes all of our state aid, 

is we have a state program in place that if we were 

to assume that those dollars can provide an adequate 

education or whatever level the state is responsible 

for, that it's not only equalized, but it's weighted 

more heavily toward the poorer districts because of 

this 110 percent limit that's in this equalization 

formula. 

No, because as I said before, once you get above 1.1 

state average, you can raise your 30 percent for 

progressively less. 

I understand. I'm not trying to change your mind on 
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your viewpoint that the property tax system that we 

have in the variations in wealth make it easier to 

raise money above this level for some districts than 

others. 

But I'm asking you to, if we were to assume -

and I know you don't agree with this assumption -

but if we were to assume that this program provided 

the level of Education that's required of the state -

If you assume that -- let me just calculate it for 

you. If you assume that $2,653.00 per student on the 

average provided a suitable quality basic education, 

if you made that assumption, and you then fixed the 

existing formulas so that somewhere between 95 and 97 

percent of the kids in the state fell under the 

umbrella that was going to be equalized, then you 

would have, at that level, an equalized opportunity, 

if you made that assumption. Of course, that's an 

assumption which, as you know, we --

I understand. 

-- do not agree. 

But as I say, I wasn't trying to trick you into any 

change of your position, but I was simply asking you 

that if we were to assume that the state 

responsibility, under the Constitution and laws of 

Texas, were to fund at this level that's provided --
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the responsibility constitutionally of the state, 

then we have under the state formulas not only an 

equalized system, but one that because of this little 

factor right here of 110 percent, state property 

wealth or less getting all the equalization money, a 

system that really is inequitable on the side of the 

poorest districts. 

Well, that's not really the case as long as for the 

remaining third of the kids, they can raise their 30 

percent for less than the 52 cents. What you're -

All right. But that goes back to the issue of the 

ability, under our current state of laws, of local 

school districts to raise money from their local tax 

base. 

Yes. I understand that. 

I think you told me earlier that you didn't favor any 

cap on spending or taxing by any districts 

irrespective of the fact that we've got some in the 

state that can raise enormous amounts of money. 

What I said was before we deal with the question of 

whether we should have caps, we should see how school 

districts react to a system that is equalized at a 

quality level, which would mean a local tax effort 

that would be high enough that there would be fewer 

districts inclined to add to that basic quality 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

1896 

program. 

Now, if it turned out a very substantial number 

of districts took advantage of their superior wealth 

to put on programs that could be identified as real 

additions to the educational system, and that those 

things were not available to other kids, then I think 

some further adjustment of the program or some 

consideration of caps would be appropriate. 

So it appears to me that an essential element of your 

theory that you've presented to the Court is the 

proposition that the state responsibility of funding 

goes beyond the level of funding that's currently in 

place. 

It is my position that the level of funding which is 

necessary and which needs to be equalized is 

significantly above 2,653 on the average. 

Right. And if a court determined that the state 

responsibility for funding, in terms of adequacy of 

funding, is either met or an issue that's beyond the 

purview and control of the judicial system, then the 

money that is out there is flowing in not only a 

highly equalized fashion, but in a fashion that is 

benefitting, in terms of equalization money, the 

poorer districts in sort of a reverse inequity as 

compared to some districts that are above 100 percent 
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state wealth? 

We're still fussing over a technical difficulty. I 

don't know if we are talking about reverse inequity. 

Let me put it to you another way that you may find 

acceptable. 

And that is to say that if we assume that the 

state is dealing with a level of 2,653, if the court 

were to find that sufficient, and we took all of the 

state's resources that are available to contribute to 

equalization across the board, excluding only a very 

handf~l at the upper end, then we would have truly 

equalized at that level. And the only thing that 

must be added to that is that this assumes that 

having done so, there would not be one penney going 

to a school district of state money who could fund 

the 2,653 from their own resources at whatever tax 

rate turns out to be the appropriate tax rate, which 

is somewhere in the neighborhood of 52 cents. 

So if a district like Carrollton-Farmers 

Branch, which could at 52 cents, funds not only this 

but more, Carrollton-Farmers Branch would receive no 

state money other than its available school fund 

monies. 

in other words, your view on -- that this is an 

equalized system up to this given level of funding, 
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also assumes that we're talking about this 29 cent 

level of contribution to the Foundation School 

Program. 

Well, it assumes only that you take the total dollar 

figure and you use the available state funds to 

create the maximum amount of equity among districts 

at that level, which means the change in the local 

fund assignment formula. 

I mean, there are several ways of arriving at 

them. You can change the percentage in the 

enrichment equalization aid formula to 15 or 25 or 

whatever, but the bottom line is that total local 

rate that's involved in raising the local share. 

And if you've got the formulas right to where 

the local share is figured without discrimination 

against high cost districts, and it doesn't really 

matter what you call it, okay. You can call it the 

FSP or 30 percent or above or something else. It's 

just a total figure you're dealing with so names 

don't mean that much. Labels don't mean that much. 

What I'm saying is that the way to maximize 

equalization within that box is to stop giving any 

money whatsoever other than the available school fund 

distribution to districts which can raise that much 

or more at the rate that is equalized for all other 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1899 

districts. 

If it turned out to be 52 cents, I mean, it 

might be less than that because if you put more state 

money into it, if you took the money that the state 

is now, in affect, wasting, sending it to places 

where they can provide -- if the courts assumption 

if the court declares the 2,653 is adequate, what the 

implication is is that to send any money to 

Carrollton-Farmers Branch, for example, when they can 

raise that much and more at the equalized rate for 

the rest of the districts, would be wastful. It 

would a waste of state money. It would be money that 

could be used to provide an equalized quality 

education for, say, 90 percent of the kids in the 

state. 

So to send it someplace where it won't 

contribute to that is to waste it. And that's my 

sense of inefficiency, that if the state, if the 

courts decide that the state's obligation is to 

provide essentially equal opportunities, then to send 

money somewhere where somebody already has more than 

that opportunity, in terms of resources, rather than 

putting it where it is needed to bring other 

districts up to that level of opportunity, is 

wasteful. It's like spending money in the wrong 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

1900 

place. 

If your goals are one thing and you're not 

spending your money on the things that will produce 

that goal, you are, by most standards of efficiency, 

just not making the grade. 

So what you're saying, I believe, is that -- you 

mentioned a box. In a manner of speaking, the state, 

through its funding and its formulas, have created a 

box. Within that box, the formulas that exist, in 

terms of that level of funding, we have an equalized 

system. 

Well, we don't -- right now, the box that is 

equalized is the FSP box. 

Right. 

Okay. And we add the 30, we don't have an equalized. 

That's the whole point of 120-A, where the -- I'm 

going to skip --

Well, we're not equalized at this level in the sense 

that in your opinion, there is a greater need for 

equalization funds. 

No. It's not just an equalization fund question in 

the funds for that slice. What it is is the effect 

of the formula, which -- and let me just skip the 

budget balanced districts which I am going to say is 

the first couple of pages, and start with the lowest 
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rate required to raise the 130 percent. That occurs 

in -- I'm not sure this is the exact number in terms 

of budget balanced districts, but in Lago Vista, 

that's 31 cents. 

Now, you're looking at your Exhibit 120 now that I 

handed you earlier. 

120-A. 

120-A. 

Right. So instead of 52 cents, it's 31 cents in Lago 

Vista. Then as we go to the other end -- and let me 

again back off from the real, real high ones because 

there are some extraordinary situations there like 

Axtell, which is, as we've already discussed, is a 

special ed. co-op. And I would guess that some of 

these other districts back there are, too. So let's 

just back off a page or two and we're still at 65 to 

70 cents on those pages preceding the extremes. 

I believe you had another exhibit that accompanied 

that one, didn't you? 

There should be. 

Is this your copy? That is. This is 120-B. 

I'm missing 120-A, so maybe this is mine. Let's make 

sure. 

I'm sorry. Mine is still over there. 

I now that 120-B. 
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What I was looking at -- we've talked a lot about the 

modified tenths category. 

Uh-huh. 

Which, I guess, is another way of -- also we have 

those twentieths. Over on the last page, Page 3, 

there seemed to me they sort of put it in a little 

better perspective. That chart breaks down the 

districts by twentieths; is that correct? 

These are well, it's the districts at intervals of 

5 percentiles. So essentially, it's twentieths. 

Are we talking about 5 percentile of students? 

In other words, when you get to the fifth as your 

aggrevating these tax rates required to produce 130 

percent, when you get to the fifth percentile of 

kids, you are at the Richardson area. Okay? So we 

then put down the information that is applicable to 

Richardson. 

When you get to the tenth percentile, you have 

reached Dallas. So we put down the information that 

applies to Dallas. 

Am I correct? Fifth percentile of total pupils? 

This is arranged by 

Or student units? 

student units, yes. 

So at the fifth percentile of student units, which 
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turns out to be Richardson -- that's why you show 

Richardson on there --

Right. 

-- you're saying it takes a combined tax rate of 42, 

almost 43 cents to generate 130 percent --

Right. 

-- of Foundation School costs? 

That's correct. 

So you're saying to me that Richardson can generate 

their Foundation School money and they don't get an 

equalization, but they can get 30 percent above this, 

which is equivalent to what we're talking about in 

equalization --

That's correct. 

-- by 43 percent tax rate? 

That's correct, yes. 

And we go on down to the bottom where we get the 90 -

you have 95th percentile. 

Right, at West Hardin. 

At West Hardin. And it takes a 58 cent tax rate at 

West Hardin --

That's correct. 

~- to raise their Foundation School Program money? 

Right. 

And West Hardin, do they get an equalization? 
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Probably so because they're at the -- either that or 

high cost 

Okay. 

-- because generally, you have either low wealth 

and/or low cost at the low end of this and high -

High cost wealth at the top. 

-- low wealth at the other. 

And more likely than not, when we look a Santa 

Gertrudis and Richardson and Dallas at the top, we're 

talking about generally high wealth more at the top 

of this chart. When we get down to the bottom, Roma, 

West Hardin, San Vicente --

San Antonio. 

San Antonio. 

At San Vicente, that's one of the extremes that we 

have agreed that we 

We don't look at. 

We don't even look at. 

So San Antonio and Roma, we're talking about poor 

districts down there. 

Right. 

So the range from the 5th to the 95th here would be a 

43 cent tax rate required at Richardson to raise the 

Foundation School Program money they're required to 

raise. 
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Uh-huh. 

And they don't get any equalization in Richardson. 

Right. 

So we'll just say let them raise another 30 percent 

on their own, which they do and exceed, I'm sure. 

Right. 

But to raise that 30 percent, they would have to have 

a 43 cent tax rate. 

That is correct. 

At the 95th percentile, West Hardin, a poor district, 

to raise their Foundation School Program money and to 

maximize their equalization? 

I would assume they're in that category. 

You're saying they have to have a 58 cent tax rate? 

Right. 

Now, it's your position that that variation in there 

ought to be non-existent; is that right? 

Well, if you look at the last column, we've done the 

standard range ratio computation for the 5th. This 

way, you can do the 5th to the 97th. And that's a 

range ratio of 1.35. 

So in other words, there's a 35 percent 
-
discrimination discrepancy, whatever, with respect to 

tax effort required to do the same job within the 

state's system of public educatin. 
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Does that result come about because this analysis is 

based on student units? 

No. I mean, it is more pure in a sense because it is 

cost adjusted. 

What you were telling me is that the present state 

formula on equalization enrichment is not cost 

adjusted. And that's why we have the difference? 

Right. That is correct. 

I mean, that's --

Well, part of the difference is that when you are 

within the range of the lowest value to the 1.1 times 

the state average, then the differences are results 

of the fact that that segment of the formula is cost 

insensitive, is not adjusted for cost. 

When you're in the districts of 110 percent of state 

wealth and below --

Right. 

-- you're in an area of the formula that's not cost 

sensitive. 

Right. And then when you get above that, you have a 

set of districts that can raise it, by and large, for, 

less than 52 percent. But even there, if you have a , 

very high cost district, you could actually get into 

a rate over the 52 cents. That won't happen very far 

down the line because the further you go to wealth, 
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the less likely it is that even if you're very high 

in cost, that you would of a higher than the 52 cent 

rate, but it does happen. 

So what you're trying to show here is that since 

Richardson, at the 5th percentile, can raise it's 

Foundation School Program money, which it does, I'm 

sure, mostly all at home, and raise its own 

equalization money, and they can do that at 30 

percent extra for 43, and West Hardin, a poor 

district, at the 95th percentile, that it takes 58, 

which is -- the difference here is partially a result 

of the fact that this enrichment equalization formula 

currently is not cost sensitive --

Right. 

-- which you recommended the Legislature change, and 

the fact that Richardson and some of the those 

districts in that category have more wealth, so it's 

a little easier for them to raise a given amount of 

money? 

That is correct. 

That if we were to assume that the state's 

responsibility, constitutionally, has been met by the 

levels of appropriation that we currently have in 

state law 

Now, that's a different thing than we've been talking 
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about because we -- I don't know that we've measured 

constitutionality of the system by what is 

appropriate for it. 

I don't know that we do either. I'm asking you to 

make an assumption with me. 

And before you and I had been talking about if we 

assume that the 2,653 level is declared to be 

constitutional, which is a totally different 

question. 

In other words, that, as I understand it, would 

be the subject of the decision as to whether the 

level of funding was two decisions, one involving 

equity and one inadequacy. That would be part of the 

equation, not the amount of state funds appropriated. 

It's my understanding that that is something that the 

Legislature takes care of. 

Well, isn't that issue of how much the Legislature 

appropriates how much money we've out here to spend 

on education? Surely it's related to the question of 

adequacy of funding for education. 

Well, it is. But it's not, as I understand it -- I'm 

simply telling you what I understand -- that that 

dollar amount of funds is not a constitutional issue. 

What is an issue is how that dollar amount is 

distributed among school districts. 
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All right. Let me try that question I started on a 

minute ago then. 

If we assume that we have the same amount of 

state dollars --

Okay. 

-- going into education as we do -

Right. 

-- and the degree of inequity that you see in the 

system is reflected in these two numbers right here. 

Well, let's be clear. Those are the numbers that the 

rule of thumb range ratio. 

Right. 

As I have already testified, that rule of thumb is 

something that's just -- that statisticians just slap 

on almost any set of data. But when you really get 

down to deciding where the extremes are, that you 

frequently come up with a different range ratio than 

95th to the 5th. 

We all acknowledge we've got some extremes. We've 

got some wealthier districts out there than 

Richardson. 

Right. 

A lot of them are budget balanced. And we said we'll 

just let those go. We've got some poorer districts 

than West Hardin when we chose the 
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And some higher costs that are --

Right. But when we look at that 5th to 95th range, 

we see these kinds of variations in tax rates 

necessary at the 95th to raise what the state has 

defined as the education program that the state's 

going to be involved in? 

Right. It's the total Foundation School Program. 

MR. TURNER: I'll pass the witness. 

(Morning break.) 
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(Defendant-Intervenors' Exhibit No. 17 marked.) 

(Plaintiffs' Exhibit Nos. 234 and 235 marked.) 

MR. TURNER: Your Honor, I had finished my 

questioning of Mr. Foster, but I would like to have 

the exhibit marked as Defendant-Intervenors' Exhibit 

17. 

THE COURT: Okay. 

MR. TURNER: If the reporter would do that, 

then I'd like to offer it into evidence, the chart I 

was talking from. 

THE COURT: Any objection to that? 

MR. GRAY: No objections. 

THE COURT: It will be admitted. 

14 (Defendant-Intervenors' Exhibit No. 17 admitted.) 

15 FURTHER RECROSS EXAMINATION 

16 BY MR. O'HANLON: 

17 

18 

19 

20 

Q. Just to follow up on Mr. Turner's question, I have 

two quick questions. 

Mr. Foster, you ordered your exhibits 120-A and 

B by student units, did you not? 

21 Do you have them in front of you? 

22 A. -I thought I did, but I don't see them. I have them. 

23 Q. 120-A and B. 120-A is fine. 

24 

25 

A. 

Q. 

B is that summary, which helps. 

Let's just deal with --
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Perhaps Mr. Turner picked it up. 

We have a copy here. 120-A and B are ranked by 

student units, right? 

I have the A. I now have the -- the question now is 

whether these are ranked by student units? 

Right. 

No. They are just ranked by the tax rate. 

I understand that. But you computed that using your 

notion of student units. 

Well, the tax rate is computed from a total cost 

figure and it doesn't matter whether you have 

developed that on refined ADA and then converted it 

to student units or just left it at refined ADA. 

It's simply a dollar figure divided by a tax figure. 

If it's per RADA, you divide by a tax value 

that's per RADA. If it's per student units, you 

divide by a tax value per student unit. So it 
; 

literally makes no difference whether -- in other 

words, the tax rate comes out the same in either 

event. 

Isn't the problem that you're talking about here that 

the Legislature, when it decided to fund the 

equalization enrichment allotment, is, in essence, 

they distributed that money on a per capita or per 

RADA basis rather than by a student unit? 
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No -- well, if you did a -- if you did the student 

unit, then you would have accounted for cost 

differences and it would approximate -- it would 

become closer to the local fund assignment type 

formula. 

Right. And the problem here is that the state is, in 

essence, distributing it on a per capita basis 

equalization enrichment rather than by assessing 

costs? 

It's calculated on a per RADA basis, and since that's 

not adjusted for cost, the cost formula is 

insensitive. And as I said, that produces some part 

of the inequities in these tax rates. 

Of course, if you add the tax rate for debt 

service, the range is considerably larger than the 

range shown there. So that is -- the whole analysis 

excludes any consideration of the debt tax rates, 

which would make the gap substantially higher. 

Of course, the whole thing is based on a number 

which is substantially below the number that I have 

offered in previous testimony. It is the absolute 

minimum that I would ever consider to be the basis of 

an equalized program. 
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MR. O'HANLON: Okay. That's all I have. 

MR. R. LUNA: Mr. Foster, I have a couple 

of questions. 

RECROSS EXAMINATION 

BY MR. R. LUNA: 

Q. 

A. 

Q. 

A. 

As you've continually brought up examples of 

Carrollton-Farmers Branch, again it's an unequalized 

program or inequitable program. 

As I recall on your direct, when you initially 

used them as an example, you discussed the fact that 

their M&O spending was higher than what you described 

as an adequate program at 1,755. 

I did not describe 1,755 as an adequate program at 

all by any stretch of the imagination. 

You used that as an example, 1,755. What did you 

mean by that number? 

Okay. That is the state average basis when you do it 

on a -- it's the 1,350 times the 30 percent. So 

that's a state-based figure. 

What we were showing there in that report, 116, 

if you look at the totals page, Page 26, you will see 

that the M&O expenditures per student unit on a 

statewide basis, the average is $1,967.00. 

If you multiply that by 1.53, you get the 

average M&O expenditures per refined ADA statewide. 
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But this is a smaller figure because it is a figure 

that's divided by student units, which is a larger 

number than RADA. 

So it's that figure, the 1,967 on the last pageJ 
i 

of this report, that we compared to 

Carrollton-Farmers Branch on Page 4 where the M&O 

expenditures per student unit are $2,438.00 per 

student unit, which is $471.00 above the statewide 

average. 

In terms of total expenditures, I think we've 

also quoted that. When you add their debt service to 

the M&O, then their total expenditures are $2,882.00 

per student unit, which is $733.00 above the state 

average. And then we've also quoted the figures from 

the amount that they are expending above the 

Foundation School Program. And on M&O, that's 

$1,088.00. And on total expenditures, they are 

$1,500.00 above the FSP program. It's that -- the 

FSP is the figure, if you look once again at the 

totals page, you have to have -- let's see --

Mr. Foster, what question are you answering? 

The question that you asked about the data that I had 

quoted for Carrollton-Farmers Branch with regard to 

their expenditure levels. 

I asked you about 1,775 and you're reading a chart to 

I 
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me that has nothing to do with 1,775. 

The 1,775 would be the result of a student unit 

multiplied by 1.3. So that would relate to the 1.3 

Foundation School Program cost concept. 

So in your analysis, if you use the figure of 1,755 

as an adequate program, that's not really what you 

meant. 

Well, I've never suggested that 1,755 per student 

unit is an adequate program. 

MR. R. LUNA: All right. Thank you. 

That's all I have. 

MR. DEATHERAGE: No questions. 

MR. GRAY: Your Honor, we would like to 

reserve our redirect of Mr. Foster. We have an 

out-of-town witness that we flew in this morning 

thinking that we would be further along than we are. 

The goal was to try to get him on and off today. If 

I let too much more time go by, that becomes a 

hopeless dream. 

THE COURT: I don't see any protest, so Mr. 

Foster, you may step down. 

MR. GRAY: At this time, Your Honor, we 

call Dr. Billy Walker. 

MR. O'HANLON: Before we get started, and 

hopefully to shorten this, I believe this witness 
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is going to be called to testify with respect to the 

history of school finance. We will stipulate that he 

is qualified to testify in that area. 

MR. GRAY: Your Honor, what we may do is, I 

have two exhibits to offer through this witness, both 

of which have been shared and extensively reviewed by 

all parties. In fact, Mr. Turner was cross-examining 

one witness from one of the documents, which is 

Exhibit 234, Dr. Walker's resume, and Exhibit 235 is 

a publication entitled the School Board Member's 

Library, the Basics of Texas Public School Finance, 

the third revised edition revised as recently as 

November of 1986, authored by Dr. Billy D. Walker and 

Dr. William Kirby. 

I would offer both of these into evidence at 

this time. 

MR. O'HANLON: No objection. 

THE COURT: They'll be admitted. 

(Plaintiffs' Exhibit Nos. 234 and 235 admitted.) 

22 DR. BILLY DON WALKER 

23 was called as a witness, and after having been first duly 

24 sworn, testified as follows, to-wit: 

25 DIRECT EXAMINATION 



1918 

l BY MR. GRAY: 

2 Q. Would you state your full name, please, sir? 

3 A. Billy Don Walker. 
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A. 

Dr. Walker, the state has already stipulated as to 

your expertise in the field of the history, at least, 

of school finance. And as such, I don't need to ask 

you as many questions as I anticipated about your 

background, but will you please give the Court a 

synopsis of your educational background and your 

professional background as it deals with public 

education and particularly in the aspects of school 

finance that falls within that? 

From the educational point of view, I'm a Bachelor of 

Science in Education from Texas Tech University in 

1966, Master of Arts in History Hardin Simmons 

University, 1970, Doctorate of Education from Texas 

Tech University in 1977. 

During my studies at Texas Tech University, I 

emphasized school finance as an area of study for my 

doctoral program. 

In terms of experience, five years as a high 

school English teacher, classroom; two years as an 

elementary and junior high school principal; five 

years as an educational consultant at the Regional 

Education Service Center; and six years as a school 
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business official. 

I am currently employed as assistant 

superintendent for Management Support Services, Ector! 

County Independent School District, Odessa. 

Did you play any role or have you played any role in 

any of the House Bill 72 functions, such as the 

Accountable Cost Committee or other aspects of House 

Bill 72? 

I do currently serve as a member of the Accountable 

Cost Advisory Committee, and have since its 

inception. 

Is that the committee upon which -- well, tell us the 

members of that committee. For example, is that the 

one Dr. Hooker is on? 

That's the same committee Dr. Hooker is on, yes. 

There have been some good bit of inquiry into the 

history of school finance, how the state got to the 

current system of school finance, and many of those 

questions have been deferred to the expert who was 

going to .come at some later date. 

I need to represent to you and the Court that 

you're that expert. 

Will you give us a brief synopsis of school 

finance in Texas, how it started, the high points of 

the reform movement, so to speak, that has got us to 
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the point we are at today. 

Some provision for education has been a 

constitutional inclusion in Texas. It was in the 

Constitution of the Republic in 1836, in each state 

Constitution since that time, 1845, 1861, 1866, '69 

and 1876. 

Let me interrupt you right there then. Education'has 

been provided for in every single state Constitution 

that the State of Texas has ever had? 

Yes. Plus the Constitution of the Republic of Texas 

was, of course, which preceded that. 

Before the Constitution of the Republic of Texas, you 

had the Declaration of Independence of Texas, I 

suspect. Was it --

There was a mention in the Declaration of 

Independence of Texas in March 2, 1836, of one of the 

reasons for the revolution was the lack of the 

provision of public schools. So it was a concern of, 

at least, the authors of the Declaration of 

Independence. 

I'm sorry I interrupted, but I wanted to make sure 

that the point was clear that it's been in every 

single Constitution and document affecting the State 

of Texas. Please proceed. 

There were no -- there were provisions made in the 
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Also a provision for the state to provide for 

free schools, interpreted as schools for orphans and 

indigent children. The funding for that provision 

was established in, the Constitution and the funds 

were never disbursed. The Legislature did not really 

understand its function at that time. 

But as early as 1854 there was a movement in 

-~exas to provide state funds for education. The 

School Law of 1854 set the first permanent school 

fund. The number of schools that existed in the 

state were very few. Most operated in the what we 

would now call a private school situation. 

I think that the provisions of the state for 

education were very minimal at that time. They were 

intended to increase substantially between the years 

of 1869 and 1876. But that was a system that the 

citizenry did not accept, starting with the 

Constitution of 1876, provision for the available 

school fund, which we still have today. 

The available school fund was the method of 

distribution of money from 1876 until 1949. This is 

the sole method of distribution except for some very 
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minor exceptions. 

As public education developed in the state, 

after 1876, as the public consciousness was raised 

about the need for public education, the funding of 

education became more of a public interest. 

What existed in 1876 and for the first few 

years thereafter was a system of schools in which 

parents got together, formed a school, applied to the 

county judge of the county to set up a school for 

that year and that year alone, and receive per capita 

distribution from the available school fund. That 

system was called a community school system. It did 

not provide for local taxation in schools. The only 

provisions for local taxation that were in effect at 

the time of the adoption of the Constitution of 1876 

was a law passed in May of 1875 providing that 

incorporated cities could form municipal school 

districts and independent school districts and would 

have the authority to levy local property tax to 

support schools. 

That law was not affected by the Constitution 

of 1876, but all children living in the state outside 

of incorporated cities were living in areas where 

there was no authorization for a local property tax. 

I might add that that was a reaction to the law 
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of 1873 which enabled the Constitution of 1869, which 

had a mandated local property tax that ran -

collections ran 20 percent of levy. 

In 1883, a constitutional amendment granted 

rural school districts or provided for rural school 

districts and dismantled the community education 

system. At that time, rural school districts, what 

we've called since then common school districts, 

those that were not independent status but under the 

county judge, the ex officio, the county 

superintendent or later, the county superintendent 

and county school board were authorized to levy taxes 

to a maximum of 20 cents per $100.00 if voted by 

two-thirds of the electorate of the property owners. 

The city schools or urban schools, town schools 

is the common name for them, were allowed to tax at a 

maximum of 50 cents per $100.00. This situation 

stayed in effect from 1883, .~ctually from a school 

law of 1884 that enabled the constitutional amendment 

until the constitutional amendment of November 1908. 

Let me interrupt you right here. Then am I correct 

in understanding that the first real impetus of local 

property tax came in 1883 when the rural districts 

could tax and the city districts could tax as well? 

Right. 
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At that time, approximately how many school districts 

was the state dealing with? 

Well, in 1883, they were dealing with -- I do not 

have the statistics for 1883. I can tell you in 

1900, there were over 11,000 school districts. 92 

percent or all but 930 of them were one-teacher 

schools. The entire district was a one-teacher 

school. That was a circumstance of the rural nature 

of the state. 

Back in 1883, was the character of the state urban or 

rural? Where were the kids, I guess, is what I'm 

asking. 

In 1983 and in most of the latter part of the 19th 

Century and into the early years of the 20th Century, 

Texas had a rather homogeneous population. I would 

characterize them as rural, agrarian, unschooled 

population. There were very few urban centers, 

although they were growing obviously at that time. 

The distribution of state aid, as I have 

observed before, was not inequitable since most of 

the children living in the state lived in the same 

circumstances. Where the inequities did occur is 

that some districts did levy a local tax to 

supplement the state available school fund and many 

communities did not vote to tax upon themselves. 
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Now, you say that, in your opinion, in 1883, the 

system was not inequitable because most kids lived in 

the same circumstance. Do you mean by that that most 

kids were living in rural districts that had 

basically the same property value upon which to tax 

if the citizens chose to tax? 

Essentially the same, yes. 

I don't want to cut you off the history. I want to 

keep you going. But has the system, since 1883, has 

it evolved to where that same circumstance -- by 

that, I mean kids don't have the same tax base upon 

which to draw -- has that changed over the years? 

Well, I think the number of persons living in rural 

areas has changed considerably. We are a more 

urbanized society today than we were then. It's been 

occurring, of course, over a number of years. So 

those circumstances of 1883 did not exist in 1983, 

for example, in terms of where the population was 

located. 

I cut you off at the 1883 discussion of that step. 

Please continue in the historical overview. 

Okay. I was about to mention that in 1908, November 

of 1908, a ~onstitutional amendment was passed which 

then raised the permissible tax levy for rural common 

school districts to 50 cents per 100, making it equal 
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to what municipal or city-controlled independent 

school districts were able to levy. The standards 

for voting the tax were relaxed to a simple majority 

vote of the taxpayers as opposed to a two-thirds vote 

of taxpayers in that school district. 

As of 1908, were we still in an equitable position, 

vis-a-vis the students and tax base upon which their 

education was drawn or was it changing as of that 

point? 

Well, I think it was changing to the point where it's 

becoming increasingly urbanized. 

By society becoming more urbanized, what does that 

mean as far as physical opportunity for educational 

opportunities in various school districts? 

Well, what it means to me is that as we became a more 

urbanized and industrialized society in Texas, 

mirroring some of the development of the nation as a 

whole, that the circumstances under which children 

grew and pursued careers changed radically. 

Also, the social conditions in which persons 

lived changed radically in the urban society as 

opposed to the agrarian society of previous 

generations. 

This created a necessity for a type of 

education that was not recognized before, but became 
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increasingly recognized in the early 20th Century as 

a necessity for careers in a technological -- I 

hesitate to use that term -- but an industrialized 

and urban society. It was no longer feasible for a 

child to get a small degree of education and continue 

to work on the farm as his father and grandfather had 

done. 

The necessity for public education was 

increased. 

And as you saw the shift of the populous from the way 

it had resided in 1883 in the rural areas and moved 

into urban areas by 1908, did the system continue to 

be equitable in your opinion or were there shifts 

occurring in that as well? 

I would not characterize the system as equitable 

simply on a basis of rural and urban comparisons. 

Urban school districts have had some rights and 

privileges for a good many more years than the common 

schools have had. 

In my writings, I've often used 1900 as a bench 

mark year just to make some comparisons between the 

rural school districts of the state and the town 

schools as they were called. There's quite a 

disparity in the length of school year, teacher 

salaries, amounts of dollars expended, and those 
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types of comparisons. So we see that there was 

disequalization arising primarily from the tax rate 

limitations on common school districts and also the 

two-thirds vote required to vote the tax upon 

themselves. 

A real problem, as I read in those days, was 

absentee ownership of property. It was very 

difficult to get a two-thirds vote of the property 

owners to levy the tax upon themselves. Therefore, a 

few of the rural common school districts did vote to 

tax upon themselves until after 1908, when the 

standards were relaxed to a majority vote. 

Now, we saw an increasing emphasis on local 

taxation in every school district from that day to 

this. And I know of no school district in the 

current day that has not voted that tax upon 

themselves. 

Would it be fair for me to say that beginning at or 

about 1900, the inequities in the public school 

system, as far as physical opportunity for children 

to receive education, began to develop as we moved 

from a rural to an urban society and started creating 

different kinds of tax basis? 

Obviously in the urban centers, there was a large tax 

base to rely upon. Of course, there were higher 
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enrollments also. It would be difficult to say how 

inequitable it was except in generalities to say that 

the dollars expended from the expenditure point of 

view were not the same in the rural areas as in the 

city areas. 

There were a number of lighthouse school 

districts in the 1870s, '80s, '90s, that were of 

assistance to raising the public consciousness about 

the need for public education through their 

practices. They show that it could be done and was a 

desirable outcome. 

I would characterize those early years of the 

20th Century as being years when the entire society 

of our state or nation, indeed, was undergoing a 

great deal of change as we came into the 20th 

Century. Those differences were known and 

recognized. 

Advancing a little further, education, 

especially state assistance to rural school 

districts, was an issue in the gubernatorial election 

of 1914, and subsequently Governor Ferguson was 

instrumental in getting the Legislature to pass a 

rural school equalization factor in 1915 in the 

legislative session. What they did was set aside $1 

million for the biennium for special aid to rural 
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school districts. 

This was, to my knowledge, the first attempt of 

the state to equalize the resources between school 

districts of the state in an official capacity. 

I'm sorry. I had gotten ahead of myself then. 

Is it safe to say then, by 1915, the state, at 

least, was aware of the disparities involved in money 

available to educate children based upon the 

differences in property wealth that you found those 

children living in? 

Right. Yes, that is true. 

By the way, that provision in 1915 also 

provided that in order to qualify for the additional 

aid, the school district had to levy its maximum tax 

rate 50 cents per 100. So it was also an effort to 

spur local taxation in those school districts that 

had not exerted local tax effort. Any system of 

education must promote better quality of education on 

the whole for the state. In that particular 

instance, we wanted to ensure that the districts put 

a local effort into it. 

So there was a tax rate qualifier. It was a 

maximum tax rate, which was 50 cents per 100 at that 

time. 

As I am told, as I read, that was not 
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constitutional. But it was after the constitutional 

amendment of 1918 making that provision. The 

Constitution only provided for distribution of funds 

through the available school fund. So that was the 

first real departure from the available school fund 

distribution of monies, a significant departure. 

There were minor departures to encourage vocational 

education in the schools, to encourage the 

construction of rural high schools and so on, but the 

first major departure from strict available school 

fund distribution per capita, the same for everybody 

in the state. 

Continue, if you would, giving us a historical 

overview of the educational school finance in this 

state. 

I would characterize the 1920s as a period when, 

again, the consciousness of Texans was raised about 

equal educational opportunity. I think World War I, 

and I mentioned the 1915 provision, but I think World 

War I was a watershed event for the nation as a whole 

and it was for our state. I think we saw attitudes 

of society changing. We finally recognized that we 

were part of a world of nations, that we were coming 

into an era where the old values, the old ways no 

longer would exist, we would no longer be an agrarian 
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economy. 

As the changing needs for education came about, 

there were changes in philosophy of Texans occurring 

slowly, of course, as they always have, and 

gradually. 

But I know that the state recognized in the 

1920s that there was a necessity to provide more and 

equitable funding for public schools. This 

characteristic mirrors the nation as a whole. 

The first real work that refers to equity as a 

consideration in the financing of public schools that 

I am familiar with was a famous publication -- or 

famous in my mind -- by a famous professor, Eldwood 

P. Cuberly CPhon.), published in 1906 called School 

Funds and Their Apportionment. It refers to the 

necessity of equalizing resources for the purpose of 

providing equal opportunity. 

But the first real programs for equity were 

developed in New York State, G~orge D. Schrader 

CPhon.), Robert M. Hague CPhon.) of Columbia 

University, Paul Mark of Columbia University, in the 

early 1920s. So we find in the 1920s a 

consciousness in many states of needing to equalize 

the resources to various school districts of those 

par~icular states. 
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The concept that those gentlemen put forward 

was the concept of a Foundation School Program, the 

same concept we still operate under with many minor 

adjustments to the concept since then. 

So in the 1920s, Texas was mirroring the same 

concerns that were plaguing the entire nation. So it 

wasn't anything unique to Texas. 

Also, in 1923, the Legislature commissioned the 

Texas school adequacies survey. Professor George 

Works, Cornell University, was commissioned to 

conduct the study in Texas. It was a very 

far-reaching study, an eight volume report, one 

volume of which dealt with school finance. 

In that publication, which was issued in 1925 

before the 1925 session, Professor Works suggested to 

the state that they adopt an equalized or a more 

equalized system of distribution of dollars. The 

system he suggested would probably be considered 

pretty radical today in Texas. It was certainly 

pretty radical then. But his colleague at Cornell 

University, Harland Upagraph CPhon.), the father of 

the district power equalization approach to finance, 

published in 1919 and 1922 his works. 

So we can see that it is a concern of the 

state, it was a concern of the citizenry, it was a 
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concern of Professor Works that there was inequity 

between school districts in the provision of 

education and of the dollars available for provision 

of education in the state. 

The Legislature did not act on any of those 

proposals -- well, not on the entire eight volume 

stay, I'm not going to say that, but on that 

particular recommendation. 

On the equalization or the equity finance issues 

there was no action taken, correct? 

Right. Correct. This was an issue and continued to 

be an issue. In 1937, the rural equalization aid 

provisions were rewritten. There was a two-tiered 

distribution again. 

Although in 1920, the maximum tax rate in the 

Constitution was taken out of the Constitution and 

put in the hands of the Legislature where it still is 

today. Although that limit was off, the requirement 

was 50 cents per 100 to qualify for this aid after 

1937. 

And districts that were above the threshold to 

qualify -- and that threshold at that time was 

$3,000.00 of taxable value per pupil. If you had 

less than that, less than 500 students in your 

district, and you levied a tax of at least 50 cents 
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per 100, you could qualify for the aid. Aid was 

distributed off of a state salary schedule, teacher 

formula basis. 

There was another threshold there for districts 

that were over 3,000 and charged at least a dollar 

per 100 in tax effort. So we see a change, still a 

recognition, that there was a necessity to try to 

equalize resources. 

By this time, across the nation, the Foundation 

Program concept has swept throughout the nation and 

then adopted by a majority of states by the mid-1930s 

as a basic model for distribution of state dollars. 

In my mind, the next bench mark year was 1947. 

In the 1947 legislative session, there was a move to 

increase the dollars going to inter-rural 

equalization aid. There was a move to increase the 

state minimum salary schedule upon which the 

distribution formulas were based. 

It created enough debate in the Legislature 

that a committee was appointed to study the matter 

and report back to the Legislature in 1949. This is, 

of course, the now famous Gilmer-Aikin Commitee 

formed in 1947. It produced their report to the 

Legislature in very late 1948 previous to the opening 

of the session in '49. 
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The result is -- now, I think we all know the 

Gilmer-Aikin laws installed the Foundation School 

Program concept as the model for distribution of 

state aid in Texas. It is the basic concept under 

which we still operate, with variations. 

It was a bench mark time because at that time, 

we started taking into consideration local ability to 

support the program. That had been taken into 

consideration, to some degree, under rural 

equalization aid because you had to be poor. In 

other words, under the 1937 law, you had to have less 

than $3,000.00 per pupil in taxable value to qualify 

for it. Now we have a system after 1949 that 

measures each district's ability to pay. 

The Gilmer-Aikin Committee, quite an 

interesting report, of course, felt that this was a 

very radical departure from previous practice of the 

state; that it was. It did not pass easily. 

Although we hold up that law today as some salient 

point in the history of our finance, it did not pass 

easily. It was one of the more difficult fights in 

the Legislature. 

But the system that we now work under was 

installed, each district's ability to pay was 

measured. It was measured by what is now the term, 
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is a tax base surrogate measure. That was called the 

county economic index. It was recognized by the 

consultants to the committee. And the primary 

consultants to the committee were Dr. L. D. Hasque 

(Phon.), University of Texas, and Dr. Edgar Morfit 

(Phon.), noted school finance expert for many years 

in the United States. 

The necessity to do something to install the 

Foundation Program and one of the basic tenants of 

the Foundation Program is that property values in 

districts should be equalized. Since dollars are 

going to be distributed based on local ability to 

pay, no district should be able to enhance its state 

revenue by undervaluing its local property. 

So the situation in Texas in 1949 did not lend 

itself to having available values for school 

districts of taxable values. So it was necessary to 

substitute some other measure rather than local 

taxable wealth, although that was one of the factors 

in the formulas for determining the county economic 

index. 

And that way, each district had a local share 

of the Foundation Program. The state program, as a 

whole, as it turned out, was to be funded 80 percent 

by the state and 20 percent by local school districts 
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in the form of a local fund assignment or local share 

or the more generic term is charge-back. 

Let me stop you here. 

From sometime in the early 1900s, 1900, 1908, 

when we first began to have rural/urban distinction 

and equity became of some concern to the citizenry, 

and I believe you said it was really World War I or 

the 1920s in which it became more important, had the 

state been able to solve or address successfully the 

disparity or inequity in school finance based upon 

the different circumstances upon which kids found 

themselves living? Up until Gilmer-Aikin, had the 

state been able to solve that problem or did the 

problem continue to exist? 

I think the problem continued to exist throughout the 

history of the state. 

Has the problem -- I may be jumping ahead of myself -

has the problem, in your opinion, ever been solved? 

No. I might say that I do not think that equity or 

equalization or equitable distribution of resources 

from the state was a part of the thinking of 

lawmakers and citizens in the 19th Century, or even 

until about the time which we're talking about in the 

early 20th Century, that hey, we need to equalize 

these resources. 
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The emphasis on that was let's just have a 

public school system first and we can worry about 

equity later. That's when we started worrying about 

it and the state did address it or attempted to 

address it. 

I think a more direct answer to your question, 

no, it has not been solved. I think that the perfect 

system is maybe somewhat like Utopia. We're going to 

strive for it, but it probably won't ever be attained 

by us. 

But there was always some progress made. There 

was some recognition of a problem, and something was 

done to address that problem in some way. 

Now, let me ask you specifically about Gilmer-Aikin. 

It created for the first time in Texas, at least, the 

Foundation School Program, correct? 

Right. 

It attempted to determine the cost of education in 

the state, and then that cost was shared 80 percent 

by the state and 20 percent by local districts 

raising it based on property values, correct? 

Well, it was intended to be a state and local sharing 

process of 80/20, actually 70/30 initially, but it 

became 80/20, as a sharing of what was termed and 

entitled the Minimum Foundation Program. It did not 
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purport or did ever purport to cover all expenditures 

for education in the state. I think that the 

committee never thought that it would. 

As always, the amount of dollars dedicated to 

the Minimum Foundation Program, as it was termed from 

then until 1975, was dictated by the amount of funds 

available to put toward it in the tax increase that 

had to pass the Legislature in 1949 to fund this, 

which was an interesting story within itself. 

But it did not purport to cover all 

expenditures for education. In fact, districts were 

encouraged to add to that in keeping with local 

ability and willingness to do so. 

So there's no misunderstanding, then, Gilmer-Aikin 

created the Foundation School Program as we know it 

today, but it did not attempt to solve the inequities 

that you find by the varying local property values 

because the cost of education, the real costs, were 

not even included back as early as 1949, 1950. 

I would have to say that it was an attempt to address 

that problem, yes. But it did not try to address the 

entire problem because of the physical constraints of 

the state. 

But it was an attempt, and it was a recognition 

that there was a problem, that there needed to be 
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more equalized distribution of dollars, there needed 

to be a local measure of ability to pay rather than 

the crude measure of just saying "You're less than 

$3,000.00." 

Well, those values that they used in the 

formulas were determined by county tax assessors, and 

in some cases, by independent school district tax 

assessors. They're going to keep their values 

artificially deflated in order to qualify for the 

equalization. This was one of the points that urban 

districts made that created the Gilmer-Aikin 

Committee appointment in 1947. 

Now, continue. I don't mean to interrupt you. 

I think that at that time then, in the 1949-50 school 

year, Texas then joins the rest of the nation in 

terms of its model for distributing money to schools, 

not every state in the u. s., but the majority of 

states followed that model •. 

At that point, and it's always been true, the 

ability of the state to equalize those resources 

across all of the school districts becomes a function 

of state input of dollars through the process. Costs 

rise. They have risen consistently since 1949. 

The state share of the total cost of education 

is approximately the same as it was in 1949. In 
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other words, they started out with the Foundation 

Program covering only part of the costs of education, 

and then you have state and local sharing partnership 

within the Foundation Program. And that situation 

still exists today. 

The Legislature attempted to address that or at 

least keep the state's share up during the 1950s and 

'60s. 

In 1965, the appointment of the Governor's 

Committee on Public School Education was a 

significant factor, a significant recognition of the 

need to address this problem again. That committee's 

report in 1968, which is another landmark report in 

our history, suggested massive infusions of state aid 

into the system, into a widened Foundation School 

Program as a method of addressing equalization. 

The 1968 report, is that what is called The Challenge 

and The Chance? 

The Challenge and The Chance, yes. 

And that's the commissioner Connally report? 

Yes. 

Just a moment ago, you made the comment that the 

state share today of education is comparable or were 

referring back to what it was back in 1950. What did 

you mean by that? 
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Well, in the 1949-50 school year, the Foundation 

Program itself, including the local share, covered 

about 60 percent of the total cost of education in 

the state, the state assuming 80 percent of that 60 

percent. That is approximately the same share today. 

I will use round numbers. We'll say the 

Foundation Program is about $6 billion per year; in 

total costs, about 10 billion. And then the state's 

share of the 6 billion is about four point something 

billion dollars. 

So saying that, you know, we've not increased 

the state's sha~e of the total cost of education. We 

may have increased the state's share of the 

Foundation Program from time to time. It's almost 90 

percent of the Foundation Program costs. 

But again, as a percentage of the total costs 

of education in the state stayed approximately the 

same for the last 38 years. 

Arn I correct, then, in understanding that back at the 

Gilmer-Aikin stage, the Foundation Program, as it was 

implemented, it only covered 60 percent of the cost 

of education as of 1950 --

Right. 

-- which left the other 40 percent, if it was to be 

raised at all, raised by local taxpayers based on 
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their local property taxes. 

Well, it was raised. In other words, the Foundation 

Program, including local share, covered about 60 

percent of the costs that occurred in the state. 

That's something that did happen. 

So the other 40 percent was raised, and it was raised 

by local taxpayers. 

Yes. Just like the $10 billion was being spent this 

past year. It's not a theoretical number, it's an 

actual expenditure of dollars. 

So I would characterize the problems of the 

state as essentially those in terms of equalization 

of dollars essentially being a problem of the state 

not providing enough dollars in the process forcing a 

continued reliance upon local property taxes which 

are disparate among the school districts of the 

state. And as long as that situation exists, it 

would be difficult to make many inroads in the 

equalization. 

Am I correct in understanding your testimony to be 

that the -- from an equity point of view, from an 

equal opportunity or the amount percentage of the 

cost that the local districts have got to raise out 

of their taxpayers' pockets compared to what is 

covered in the whole equalized framework of the 
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Foundation Program, that the state has been basically 

stagnant since 1950? 

Yes. 

And we knew back in 1950 that as much as 40 percent 

of the cost of education had to be borne outside the 

framework of the Foundation Program and that 40 

percent was raised with, I assume, vastly different 

tax rates depending on where you happen to live on 

property wealth. 

Yes. Depending upon the property wealth of that 

particular school district, the ability to raise 

those dollars to provide the educational program for 

that school district, of course, was vastly 

different. 

I take it that if you bring us forward to today, that 

it's your testimony that you find that same basic 

situation, that a 50/50 percent or a large percentage 

of the real cost of education are, again, having to 

be borne by the local districts at varying tax rates 

depending on their property wealth. 

That is true. The proportions, although they may 

have changed from year to year in between then and 

now, are still practically the same as they were when 

we implemented the Gilmer-Aikin laws in 1949, '50. 

so, you know, still local school districts are 
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having to bear about the same percentage of the total 

cost of education as they were then. Wealth is still 

disparate among the school districts as it was then. 

The state has -- I will not say the state has 

not attempted to increase its share of the cost, it's 

just -- obviously they've kept a pace, so you cannot 

say they have not attempted to do that because they 

have kept pace. They haven't gone backwards, but 

they haven't been able to make much progress. 

So the point is, of course, the more you rely 

on local property taxes as a method of funding the 

total cost of public education, the more problems you 

will have with equalizing resources since those 

districts have disparate property tax wealth. 

I think just to back up to the beginning of the 

comments and bring it forward, if I had to summarize 

the history of public school finance in our state, 

would summarize it as saying it's been a process of 

development and progress arising from intermittent 

crises and some intermittent reform. I don't know 

that Texas is perhaps any different from any other 

state. They all seem to operate under crisis 

situations. But what has happened, of course, is a 

problem gets to be of a magnitude that the body 

politic has its consciousness peaked by this problem 
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or the legislative consciousness is peaked by the 

problem, and then we do something, then followed by a 

period of benign neglect and another crisis which we 

then address, another period of benign neglect or 

anti-reform, in some cases, followed by another 

crisis period in which we go forward. 

So the progress of the state in attempting to 

address the problem of equalization of resources for 

the schools is a problem that the state has 

addressed. It's just that it seems to me that the 

state is always kind of one step behind the problem 

and, therefore, we're really just keeping pace 

instead of solving the problem. 

THE COURT: We'll stop for lunch and we'll 

start again at 2:00. 

(Lunch recess.) 

17 AFTERNOON SESSION 

18 BY MR. GRAY: 

19 Q. Doctor, just at the lunch break, you had -- in the 

20 history lesson, so to speak -- had gotten us up to 

21 The Challenge and The Chance in 1968, I believe. 

22 Before we totally leave Gilmer-Aikin in the 1949 era, 

23 let me ask you this. 

24 Did the Gilmer-Aikin report make any 

25 recommendation as to how facilities -- and by that, I 
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mean the cost of building and maintaining, paying the 

debts on school buildings -- how should they be 

treated? 

The Gilmer-Aikin Committee recommended that the cost 

of facilities be included in the Foundation School 

Program as recognizing essential costs of the 

operation of a school district. 

It did not, however, recommend it be 

incorporated into law in 1949. I think the feeling 

of the committee at that time was that there would be 

massive consolidation of school districts arising 

from Senate Bills 115, 16 and 17, and that after this 

consolidation had occurred, then there should be some 

provision made for the funding of facilities. 

Did those senate bills that you named, which I am 

going to call generically the Gilmer-Aikin package, 

did they, in fact, lead to a substantial amount of 

consolidation? 

Initially yes, because one of the provisions of the 

law was the closing of all dormant school districts 

and that reduced the number of school districts 

substantially. 

After the consolidation that was precipitated by the 

Gilmer-Aikin study, did the state at any time 

thereafter from then up until the present ever follow 
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through on the Gilmer-Aikin recommendation that a 

facilities component be plugged into the Foundation 

School Program? 

No. 

That is, again, approximately a recommendation that's 

gone unanswered for 30-plus years? 

Yes. It's still an unanswered consideration. 

There's substantial reason to believe that facilities 

ought to be part of the Foundation School Program 

costs that are recognized. Any Foundation School 

Program is based on what the state recognizes as 

costs the districts are going to incur. They don't 

have to include special education under the 

Foundation Program, but do because of recognized 

costs. So facilities have not yet been brought under 

the rubric of the Foundation School Program. 

Okay. Now, let's proceed to the late 1960s with The 

Challenge and The Chance and the Connally Commission. 

What significance, if any, did that play in the 

evolution of school finance and school reform? 

First, as I stated, I believe the reason for 

establishing the committee was concern over school 

finance adequacy, school finance equity and concern 

over the level of education being delivered in the 

Texas public schools. The charge to the committee 
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was to develop a plan that would make Texas a leader 

in public education. 

In the finance sections of the recommendations 

of the committee, which they had published in 1968 

prior to the opening of the 1969 session in the work 

entitled The Challenge and The Chance, the 

recommendation was a broadened Foundation School 

Program or Minimum Foundation Program, as it was 

still titled at that time, with a large infusion of 

state aid into the process that this, in and of 

itself, would create equalization or would move 

toward equalization. 

Were the recommendations of the Connally Commission 

and The Challenge and The Chance were they 

implemented by the Legislature? 

Not immediately. Some of the provisions or some of 

the recommendations were implemented over time. I 

think if we went back and analyzed those 

recommendations today, we would find that 20 years 

later almost, quite a few had been incorporated, but 

not immediately they weren't except for two or three. 

Over the period of time, has the implementation of 

these recommendations, did it close the gap or create 

an equitable system of school finance? 

It's a rather global question. I'll try to answer 
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it. 

I think that, as a result of the 

recommendation, there was an increase in the state 

minimum salary schedule, which increased the amount 

of dollars flowing out to school districts under the 

classroom teacher unit system and probably did have 

some affect in creating some equalization just by 

infusion of those additional state dollars. 

However, as I mentioned earlier, these 

infusions often have a short-lived effect. That was 

the case in 1969 and '70. 

Was there anything else about The Challenge and The 

Chance and the Connally reports that had any bearing, 

in your judgment, on school finance or school reform 

that's of any moment? 

Well, I think that the report was made in a view that 

recognized modern problems of equalization of public 

school finance. There were cases, even at that time, 

being tried in the federal courts and of the states. 

So it was recognized in Texas that equity was a 

problem that was worthy of being addressed. 

After the efforts to -- well, let me ask you this. I 

take it that whatever the efforts were that followed 

The Challenge and The Chance the long-term effects of 

those was not to give us an equitable system on a 
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long-term basis. 

Not an equitable system in the way I would describe 

an equitable system. 

What is the next significant moment in the evolution 

of school finance that comes to your mind? 

I think the next significant event was the 1971 case 

of Rodriguez versus San Antonio Independent School 

District tried in the federal courts. I think we all 

know by now that the federal court said the system 

was discriminatory and it was reversed by the u. s. 
Supreme Court in March of '73. That certainly 

alerted many persons in Texas that even though the 

system's constitutionality was upheld by the United 

States Supreme Court, there was a problem that needed 

to be addressed and the Court so stated in their 

decision. 

Thereafter, did the Legislature successfully, in your 

opinion, address the problem and create an equitable 

system of school finance? 

I think the Legislature did address the problem. 

What did they do? 

They passed House Bill 1126 in 1975, which made 

substantial impr~ve~ent of the equity of the school 

finance system of Texas. Those improvements were 

additional state dollars into the system, a different 
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type of allocation system, the movement to -

utilizing local district taxable values equalized 

instead of the tax base surrogate figure that I had 

given you earlier in the county economic index. 

Since districts' wealth actually is their tax 

base, the actual measurement of taxing capacity is a 

much better measure than the economic index, which 

used a variety of statistics. 

So I think that was a feature in House Bill 

1126 that was promising of equity. There is a 

feature of the local share, the local fund 

assignment, as we've always called it in Texas, a 

charge-back, was increased substantially in House 

Bill 1126. 

The tax rate factor to be applied to the local 

equalized values -- and I'll put quotation marks 

somehow over the term equalize because they were just 

estimates at that time from self-reporting and other 

kinds of factors involved. But the rate applied to 

that so-called equalized value was 30 cents per 100 

in the first year of the law and 35 cents in the 

second year. 

That created a shift of dollars from the more 

affluent school districts toward the less affluent 

school districts. That was a significant 
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equaiization factor in that law. 

Now, let me ask you this. There bas been testimony 

already established in this record that in today's 

system, it is a tax rate of 29 cents is what is 

necessary to raise one's local share. 

Did you just testify that back in '75, it was 

as high as 35 cents and has since been reduced? 

Yes. Of course, that 29 cents in round terms today 

is not a statement in the law. That is, you back 

into that figure by saying a district has a certain 

percentage of the total taxable value of the state 

and the state as a whole has a certain local share to 

divide up among themselves and a district must accept 

a certain amount of that statewide local share based 

on its local wealth, but you still -- it still works 

out to be the same as 29 cents per 100 times the 

State Property Tax Board taxable value for that 

school district. 

Let me put it to you this way. If I had a local fund 

assignment at 35 cents and I changed it and lowered 

it to 29 cents, what affect does that have on the 

equity, given the disparities we know that exist in 

property value? How does that affect how state funds 

flow to rich and poor districts? 

Well, in the Foundation Program model itself, the 
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local share factor is the equalization factor. It is 

the primary equalization factor in any Foundation 

Program model. 

That is to say, the wealthier you are, the 

larger proportionate local share you will accept of 

the state's Minimum Foundation Program, as it was 

called then. Its name was changed in 1975 to 

Foundation School Program. The term "minimum" was 

eliminated. 

Any increase in a local share factor or local 

share rate will automatically mean that more state 

dollars will move to the less affluent school 

districts and away from the more affluent school 

districts. 

So any lowering of that ratio creates the 

opposite effect. Any increase of that ratio would 

have the effect of shifting money toward the less 

affluent school districts. 

So am I correct then in stating in terms of just pure 

raw equity as measured by the setting of the local 

fund assignment that a change from 35 cents to 29 

cents has the affect of making the system less 

equitable from a rich/poor comparison? 

Well, if it were being multiplied by the same 

numbers, it would. All the numbers involved with 
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those calculations are radically different today than 

th~y were in ~975. But the principle is, the higher 

the local share, the more money will flow to less 

affluent school districts, and the less money to more 

affluent school districts. 

The purpose of the Foundation Program is to 

balance off the flow of state aid to districts based 

upon their local ability to pay, however you measure 

it, be it local, taxable wealth, which is the most 

common measure. But there are some states that use 

other measures of income and one state still uses a 

surrogate measure. 

Now, the reforms that you have just talked about and 

the improvements that you have just talked about in 

the system that followed the Rodriguez decision in 

1975, were they permanent improvements or were they 

short-lived or long-lived? 

The research I read would indicate that they were 

short-lived because in the next session of the 

Legislature in 1977, in a special session in the 

summer before the school finance part was completed, 

Senate Bill 1, the local fund assignment rate was 

lowered from 35 cents to -- I'd have to look up what 

it was, maybe 15 cents, 16 cents. I'd have to look 

up the exact figure. 
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How would you characterize that change that followed 

the '75 reform as far as your -- you had described 

earlier in your testimony that the history of school 

finance as characterized by periods of improvement 

based upon crisis followed by either benign neglect 

or actual retrenchment or intentional moving 

backwards. What is that? How would you --

I would characterize that as anti-reform. It was a 

definite step backwards in terms of that local share 

factor in the Foundation School Program. It doesn't 

mean that districts in the upper categories lost 

money because the total dollars put into the system 

were increased. They just did not gain at the same 

rate. They would not have gained under the same rate 

as they did when the local share factor was lowered. 

The point is, it was a step backwards in terms 

of equity of the system as a theoretical model. From 

a theoretical model point of view, that was a step 

backward. 

School districts in the less affluent category 

probably still receive substantial increases in state 

aid, but not as much as they would have if the local 

share factor had not been changed, because 

substantial state dollars were added to the whole 

package in the Foundation School Program. 
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Q. Was there anything else about the anti-reform period 

in 1977 besides the lowering of the local fund 

assignment that, in your opinion, had any affect on 

school equity or equal opportunity for education for 

kids irregardless of where they happen to live? 

A. · Well, I think in later sessions, the local share rate 

was lowered again_ until it came finally to 11 cents 

per $100.00. This was an effort on the part of the 

Legislature to keep the local fund assignment as a 

total dollar amount for the whole state at a 

relatively constant rate rather than letting it 

change as the total costs changed. 

So, you know, I would consider that regressive 

in terms of the theoretical model of the Foundation 

Program as taking a step backwards from equity within 

the Foundation Program, "the box" the gentleman 

called it earlier. The Foundation School Program 

box, that was a step backward. 

Then we come to 1984 and a giant step forward 

again in terms of equity within that Foundation 

School Program box. 

If we visualize the Foundation Program as a box 

but a small box within a larger box which we call 

total cost of public education in the state -- within 

that box, that was a very significant step on the 

I 
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part of the state to increase equity in the 

distribution of state dollars. 

1959 

Okay. In 1984, that's basically what we talked about 

as House Bill 72 and 246, that reform era, correct? 

Yes. 

Am I correct in understanding your testimony to be 

that within the context of the Foundation School 

Program, do you consider that to be a significant 

step forward as far as equity is concerned? 

For the 1984-85 school year, fiscal year, it was. 

Okay. What has been the effect of that after the 

1984-85 school year? Those improvements, have they 

continued on? 

Well, in order to answer that, I'm going to have to 

give you my idea of how the Foundation Program should 

work in order to be equitable. That is, that the 

state's share of the cost should be significant to 

reduce reliance upon local property taxes as a method 

of funding the total system of public education. 

Although the state put in a large input of 

dollars into the process in 1984 for the 1 84- 1 85 

year, approximately 19 percent increase in state 

spending to the schools, the local tax levies also 

increased 15 percent the same year meaning that the 

state's share of the total cost of education did not 
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increase significantly. 

In the following year of 1985-86, these are 

round numbers, but the state's increased dollars 

distributed to schools was something in the order of 

a little less than 4 percent, but local tax levies 

increased 13 percent. So we see that the state's 

share of the total program of the state taking a step 

backward. 

Within the Foundation Program box, the smaller 

box, that was a little bit of a step backwards, but 

not significant. 

But in terms of total expenditures of the 

system as a whole, the assumption, at least my 

assumption, being that the local tax levy increase of 

13 percent in that year was a response to the 

mandates most of which keyed in in 1985-86 out of 

House Bill 72, when the state aid was less than 4 

percent. The effect of that being the local cost of 

public education as a whole continues to be 

substantial, about the same as it was in 1949, as we 

said earlier. 

As long as the system as a whole relies heavily 

on local tax dollars, you're going to have inequities 

because not everyone has equal local tax dollars 

available to them. 
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Let me ask you these series of questions then. 

I take it that the 1984 House Bill 72 infusion 

of new state money did, in your opinion, close the 

gap as it then existed to some extent between rich 

districts and poor districts and how much money they 

had available to spend on the educational needs of 

their kids? 

Yes. 

Am I correct in stating that that effort to close the 

gap did nothing more than get the state back to where 

it was back in 1949, 1950? 

Well, I think that we go back to the earlier 

statement of sporadic reform and intermittent crises. 

In other words, in 1949-'50, we had a large infusion 

of state aid. The affects of that wore off. So you 

see some regression in equity. 

Then we came in 1975 with a large infusion and 

we created a more positive situation with equity that 

eroded. 

Then in 1984, the same thing occurred and it 

will erode, given those figures. 

So the point is that the state certainly has 

addres~ed the problem, it's just sustaining that 

effort that's been a problem for the state level. 

Now, you were talking .earlier, were raising the 
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question of Mr. Turner's box that he had drawn on 

Defendant-Intervenors' Exhibit 17. Let me first get 

you to focus on a couple of these numbers. I'm not 

going to draw on his exhibit, I'm going to draw on 

another. 

He asked Mr. Foster a series of questions 

earlier dealing with this box and that it resulted in 

an average expenditure level of $2,653.00 per 

student. Did you hear that line of questions? 

A. I remember the $2,653.00 figure, yes. 

Q. Okay. Let me first ask you this. 

Based upon your knowledge of school finance, is 

$2,653.00, does it have any relation to what the real 

cost of educating a child in Texas today is? 

A. In my opinion, no. In 1985-'86, the school districts 

budgeted as a whole over $4,100.00 per pupil. I'm 

sure that some of those dollars would be classified 

as unnecessary if we assumed everyone ought to pay a 

minimum teacher salary and that's required by law and 

so on. 

But if we follow the assumption that districts 

are going to do what they need to do to implement the 

programs they're supposed to implement and add to 

them whatever little bit that they can locally, that 

that's going to be somewhere around a reasonable 
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cost. 

I have never met a board of trustees, to my 

knowledge, that have been purposely extravagant. 

Now, what was the 4,100 number that you gave me? 

I believe the average budgeted expenditure total for 

1985-'86 was $4,169.00 per pupil. That was budgeted 

expenditures and may not have been the actual 

expenditures. But that was what was budgeted to be 

spent. 

And based upon your research and knowledge, does that 

appear to be a more representative or a better figure 

for what the real cost of education is out there 

compared to the 2,653? 

Well, my opinion has been, and this was the way the 

Accountable Cost Advisory Committee approached their 

study, the best information we have is what actually 

exists out there, what's actually going on. To say 

that this number or that number would do the job is 

conjecture. We can look at what actually exists and 

say people are doing the job and this is what they're 

paying to get it done or what it's costing to get it 

done. 

So I take it then that your opinion is that the 4,169 

number is far more representative of what the real 

cost is than the 2,653 number that Mr. Turner was 
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talking about. 

Yes. All those expenditures are not current dollars. 

Some districts would be budgeting bond proceeds, for 

example, but the numbers can be a good deal higher 

than 2,653 as a total. 

Of course, I'm not trying to discredit the 

2,653. That was stated within a different context. 

Right. Now, that's what I want to talk about. 

The 2,653, as I understand it, was the box 

that's represented by the Foundation School Program. 

In fact, I think it may have been 30 percent above 

the Foundation School Program. Is that your 

understanding? 

That's my understanding. 

If you wanted to draw a box that included the real 

cost of education, not some arbitrary number that is 

said to be the cost but in fact is not, I assume the 

box would be bigger than the 2,653 box? 

Yes. 

So when you talked about earlier having a small box 

within a bigger box, is that what you were referring 

to? 

Yes. 

The bigger box being the real cost, and the small box 

being what the state makes some effort to --
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The Foundation School Program. The relationship of 

the boxes would be that the smaller box would be 

roughly 60 percent of the size of the larger box. 

So based upon your knowledge and understanding of the 

current cost and the current operations of school 

finance in Texas, am I correct in stating that 

whatever portion of the cost is equalized under the 

current methodology, it's no more than 50 or 60 

percent of the real cost? 

Yes. I'll use an example. If the Foundation School 

Program itself, the smaller box, part of the larger 

group of expenditures, were perfectly equalized, 

whatever that is, were it perfectly equalized, you 

would still have inequities because there are 

significant expenditures totally local lying outside 

that Foundation School Program box. 

What if, for example, the State Legislature did 

not take into consideration the cost of special 

education for handicapped children in the Foundation 

Program formulas? The dollars that are distributed 

by the state could still well be distributed on an 

equitable basis, but none of it was to meet the needs 

of handicapped youngsters. 

Therefore, all of those extra dollars would 

have to come from local funds, and some districts 

I 

I 
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Now, in that regard, would you put facilities in the 

big box? 

Yes. 

Do you have an opinion as to whether or not 

facilities are indeed a cost of education? 

Yes, they are a cost of education. First of all, 

they're required by accreditation standards to meet 

certain standards in facilities. Facilities 

certainly must be provided in some form, and they 

must be adequate for an educational environment. So 

they are a cost. 

By the state requiring facilities, either to meet the 

accreditation process or to comply with House Bill 72 
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or 246 or any of the number of legislation, and not 

providing a funding mechanism for those facilities, I 

assume the state is saying locals, you provide your 

own facilities or is ordering to provide their own 

facilities out of local tax money. Is there any 

option? 

Well, each school district is going to be affected by 

the law in different ways. There may have been 

school districts who had an excess of facilities 

because they've had declining enrollment. The 

expansion of the number of classroom units needed to 

meet the mandates on class size may have been zero. 

They had to build no additional classrooms and merely 

had to hire additional teachers. 

Other school districts are going to have to lay 

out significant dollars for construction to meet the 

mandate, yet construction costs or facilities costs 

are not part of the Foundation School Program. 

I assume that you have the knowledge, based upon 

school finance, to have an opinion that those costs, 

those additional costs, whatever they may be, will 

not be equally shared by all taxpayers because of the 

disparity in property value out there? 

Not going to be equally shared for two reasons. One, 

because it doesn't affect everybody in the same way. 
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As I mentioned, some folks may have had the 

classrooms, some didn't. But also, they're not going 

to be affected in the same way if two different 

districts each need 50 additional classrooms and one 

of them has taxable wealth lower than the other, the 

one with the least taxable wealth is going to have to 

make more effort, tax effort, to provide the 50 

classrooms than the more affluent districts. 

If that consideration were under the umbrella 

or within the small box, as we referred to it, then 

there would be an equalized distribution of money 

under the Foundation Program to off set those 

differences in taxable wealth. 

Now, talking about the mandates in House Bill 72 and 

246, the '84 reform period, to your knowledge, were 

all those mandates, all those things that the state 

told districts that they had to do, were they funded, 

were they all totally funded? 

I would have to rely on the report of the Accountable 

Cost Advisory Committee in stating what the costs 

were and/or have been in 1985-'86 that they did not, 

although I would have to add that in some school 

districts, or many, they may well have. They may 

have more than funded the mandates, per se, in 

districts that received large injections of state aid 
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in 1984-'85 over 1983-'84, or over-funded the 

mandates in those districts. But the money wasn't 

flowing just to fund mandates, it was flowing to be 

redistributed. 

I take it the effect, again, of the state making 

requirements on school districts and then not funding 

them or providing the funding mechanism for all 

those, again, it puts the locals in the situation 

where they have to raise it based upon the local tax 

base? 

As far as facilities within the operating costs, some 

districts, as we said, did receive significant 

amounts of state aid under the system, others did not 

based upon the wealth of the school district in terms 

of their additional state aid. 

Some school districts receive negative amounts 

of state aid under House Bill 72. But they still had 

the mandates. Others received, I expect, as much as 

a 40 percent increase in one year for 1 84- 1 85 when 

most of the mandates didn't even key in until 

1985-'86. So there's a mixed bag there, yes. 

The basic allotment -- and this is already in 

testimony -- is set by law at $1,35Q.OO. Do you have 

an opinion as to whether or not that has any relation 

to the real cost of educating a normal child? 
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My opinion is that the $1,350.00 and the $1,290.00 

basic allotment figure is a dollar figure derived 

from taking the total appropriation and working 

backwards to the amount to get a dollar amount for 

basic allotment than when all the funding formula 

factors are added on, then will come up to the amount 

that the state is going to appropriate. 

I don't mean absolute dollars as if they said 

"This is how much we're going to spend and work 

backwards," but the interrelationship between the 

revenue and the additional dollars were such that 

there were practical limits on how much revenue is 

going to be raised and you have to work backwards 

from there to get the basic allotment. And the law 

then created the Advisory Committee to study 

If those numbers had any reality or not. 

Right. 

Now, I take it then it was that process that got us 

into this small box, the box that understates and has 

no relation to the real cost. 

My best estimate would be that the first year of 

funding under the program in '84-'85, the small box 

became a larger proportion of the total box, but in 

1985-'86, shrank back again because the other part of 

the box, that 13 percent increase in the local tax 
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dollars, were about 4 percent in state dollars. So 

it did increasef but then it falls back again~ 

Now, do I understand your testimony correctly to be 

that the methodology derived at reaching the basic 

allotment was nothing more than we have "X" dollars 

to spend and we have "X" students to spend it on, 

divide those two numbers and that's how we get 1,350. 

In simple terms, but is that basically the process? 

Well, that's stating it simply, yes. But my 

perception is that the dollar of the basic allotment 

figure is based on limited funding. I don't want to 

intimate that I know that people started with this 

number and actually calculated back, because I don't. 

But I know that the $1,350.00 figure is based 

on the funding limitation and not on the statement 

that "Let's figure out what it does cost and fund 

that." It's saying "This is as much as we can afford 

to give." Now, that's $1,350.00 adjusted for all the 

formula adjustments. 

Now, work this through with me. If the state had 

taken the position that we're going to determine what 

the real cost is, we're not going to decide how much 

we're going to chip in and then come up with a 

number, but we're going to determine what the real 

cost is, and then -- and just say that cost is 10 
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billion, and I'm just pulling numbers out of the air, 

and then say the state said "We only have 5 billion 

to kick in ourselves out of general revenue money," 

which gives you a 5 billion number that would have to 

be raised at the local level. 

Are you with me so far? 

Yes. 

Could the state have then said "Okay, we're going to 

set the basic allotment and the Foundation School 

Program cost at the level that they really are, that 

our studies show they are," which is this 10 billion 

number, and then when they determine how much the 

local share has to be, instead of saying "The state's 

going to give two-thirds and the locals have got to 

raise one-third," just say "The locals are going to 

raise 50 percent, one-half, .since they know their 5 

billion short on the 10." 

Are you still with me? 

Yes. 

If they had taken that methodology and they would 

have then been able to come up with a local fund 

assignment, would they not, that would have made this 

bigger box cover all the state costs and be basically 

equalized within it and not increase how much money 

the state was willing to chip in? 
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Well, it's going back to the statement we made 

earlier. Simply by saying the local share factor 

would be increased from 33.3 to 50 percent would 

allow the basic allotment to be increased 

significantly, but any time you increase the local 

share rate you're going to improve the equity, 

especially if you can raise the basic allotment 

sufficiently at the same time. So the answer is yes. 

Okay. Now, you have testified basically to the 

inequities as we know them today in the system to in 

general have been here for the last 35 years. 

Basically by that I'm saying, your basic testimony, 

as I understand it, to be that from an equitable 

point of view, we're in the same posture we were back 

in 1950, today. Am I correct in that statement? 

I would say substantially so. There were elements 

within the Foundation Program, as it existed in 

'49-'50 and on through the years, within the small 

box that were not equitable because of the tax base 

surrogate that was used, the county economic index, 

and because of other kind of minimum or maximum tax 

rate credits and those kinds of things that creates 

inequities within it, but and I think that the 

Foundation School Program of today, within that box, 

is a much better equalized system. 
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But in terms of the total box, from then to 

now, it's essentially about the same. 

I want to talk about the total box, because I want to 

talk about the real costs, not the artificial 

numbers. 

Do you have an opinion as to whether or not the 

effect of having inequities as we know they exist 

today on a short-term basis, one or two or three 

years of inequities compared to the 35 years that 

we've been talking about, is there any difference? 

In my opinion, yes, because over a long-term period, 

you'll have generations of students go through the 

public school system, say, in a less affluent school 

in a three- or four-year period where adjustments can 

be made every two years or every four years or 

something like that, it's not as likely to occur as 

if the problem is a persistant problem over time 

where an entire, say, generation of students could go 

through a less affluent school system that has 

inadequate resources available for them. They would 

go through 12 or 13 years of schooling in that 

situation. 

Now, am I correct in stating that a generation of 

students in educational terms today is 13 years, 

kindergarten through 12th grade? 
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Yes, plus 14 for some now. 

Okay. Pre-K, I guess, for some? 

Pre-kindergarten, right. 

1975 

Am I correct then in stating if you have a system 

that's inequitable for the 35 years that we've been 

talking about, you have run through almost three 

generations of kids? 

Yes. 

While if you had short-term inequities for a couple 

of years or two years or whatever, that those 

inequities may be able to be overcome within the 

system? 

In my opinion, yes. 

Now, based upon your experience and your study, does 

the amount of money a school district has available 

to spend on providing educational opportunities to 

its children, does that make any difference? 

In my opinion, it does. May I amplify on that? 

Please do. 

This is not to say that you cannot receive quality 

education under certain conditions in less affluent 

school districts. 

The efforts of individuals, individual 

teachers, administrators and others certainly will 

have an affect on the type of education that the 
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youngsters receive. 

But in general, overall, the amount of money 

available to support education, in my opinion, has a 

great deal to do with the quality of education. If 

it did not make a difference, I do not doubt we would 

not be here today talking about this if we did not 

all believe it made a difference. 

Now, if you will, turn to Exhibit 235, the book that 

you and Dr. Kirby have authored. 

You have made some statements that I want to 

ask you about your personal opinion on. 

Page 

Page 43. That will be the first question. 

14 (Off-the-record discussion.) 

15 BY MR. GRAY: 

16 

'17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Now, Doctor, there has been a lot of testimony so far 

about local enrichment, funds that districts spend 

over and above the Foundation School Program that the 

state and the Defendant Intervenors have 
-

characterized and these are my words -- but have 

characterized as money that's just truly local 

enrichment, they're enriching the program and what 

have you. 

You make the statement on the last paragraph, 

the first statement says alt would be misleading to 
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1 look upon all so-called expenditures as enrichment." 

2 Do you see where I am? 

3 A. No, but I remember the statement. 

4 Q. · Okay. It's Page 43 at the beginning of the last 

5 paragraph. 

6 A. Okay. I'm with you. 

7 Q. Why is that? Why do you say that? 

8 A. Well, because the Foundation Program itself is not 
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going to cover all essential expenditures of a school 

district. There are expenditures that are not 

covered, that large part of the box that's outside 

the Foundation Program box, that are not dreamt-up 

enrichment, they are still just part of the operating 

costs of doing business as a public school. Some of 

them may be enrichment, things that the local board 

of trustees said we want to do. It's not required, 

it's not necessary, really. We just want to do it. 

Certainly there's some of that there. 

But I would classify the bulk of what would be 

called -- that's why it's in quotation marks 

"enrichment" as essentially expenditures for school 

district operations that just happen to be more than 

what the Foundation Program is going to support. 

Basically what you're saying is that the Foundation 

Program is -- in relation to the real cost, is 
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artificially low, so it's misleading to say that what 

you spend above the Foundation Program is gravy 

money? 

Sure. If the Foundation Program were covering all 

essential costs, then everything above it would be 

enrichment. But I do not believe that to be the 

case. 

Now, if you will, turn to Chapter 7, which begins on 

Page 62. The paragraph is titled "Some Basic 

Principles of Equalization." 

Do you see that? 

Yes. 

You make the statement that a few basic principles of 

equalization and education dollars may be observed 

and then you proceed to list eight of them. 

Do you see where I am? 

Yes. 

Now, number two, the statement reads "Education is a 

fundamental interest of the state and the state has 

both the authority and the responsibility for 

education including the methods of raising revenues 

and allocating funds for schools. Moreover, all 

school property is state property, all school funds 

are state funds, and all school taxes are state 

taxes." 
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Do you believe that, sir? 

Yes. 

MR. DEATHERAGE: Your Honor, I'm going to 

object to that question. I believe it calls for the 

witness to draw a legal conclusion of his 

interpretation of the court cases that he mentions in 

the paragraph, all of which counsel can read. I 

don't think he's been qualified to express a legal 

conclusion. 

MR. O'HANLON: If that's the case and if 

that's literally true, Your Honor, then we have now 

done away with ad valorem taxation from the local 

districts because as the Court is well aware, our 

Article VIII, Section l(e} of the ~exas Constitution 

precludes state ad valorem taxation. So we have now 

equalized the system, if that statement is literally 

true. 

MR. GRAY: Your Honor, this document has 

already been admitted into evidence without 

objections. I'm merely now asking the witness his 

opinions as to what it contains. And since the 

document itself and these statements have already 

come into evidence unobjected to, I think I'm 

perfectly entitled to ask him to elaborate on the 

statements. 
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1 THE COURT: You may do so. All right, sir. 
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The next statement 

If I may explain. 

Yes, sir. 

There is no provision in the Constitution of the 

United States for local government, as I recall. 
I 

State government created school districts. The state I 

government created the authority to levy local ad 

valorem taxes under the State Constitution in those 

cases. So that's where I picked the statement up. 

The third principle that's enumerated is •The public 

education of a child should not depend upon wealth 

other than the wealth of the state as a whole. That 

is, the quality of a child's education in terms of 

fiscal input should be a function of the wealth of 

his parents, his neighbors or the school district.• 

Do you believe that, sir? 

Yes. 

In Texas today, is this principle being fully 

implemented? 

Not, in my opinion, fully implemented. 

Now, the next statement reads 

MR. R. LUNA: Well, I object at this point, 

Your Honor. If all we'r~ going to do is read from a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1981 

book that's in evidence and counsel doesn't want us 

to object to some of the comments on it, then at this 

point in time, I object to any further reading from 

the book. It's in evidence and it's the best 

evidence of what it says. 

MR. GRAY: Well, I'm going to ask the 

witness on each f these principles that have been set 

forth, are they being met in Texas. 

THE COURT: Okay. 

MR. R. LUNA: Counsel's response to our las1~ 

objection was it's already in evidence. Therefore, 

if it's already in evidence and that's his basis of 

his response to our prior objection, then it is in 

evidence now and he shouldn't be entitled to go 

through it and read it and buttress evidence that's 

already there. 

THE COURT: Well, I think you will find 

that not only the rules, but also commentaries about 

evidence indicate that once a document is introduced 

in evidence that it is appropriate to read all or 

part of it to whatever fact finder you're working 

with. 

So I don't believe this to be out of order. 

MR. GRAY: May I proceed? 

THE COURT: Okay. 
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l BY MR. GRAY: 

2 Q. The next basic principle that is listed is "Since 

3 educational needs vary from district to district, a 

4 state does not have to require its school districts 

5 to spend the same amount of money or offer identical 

6 educational programs. However, expenditure 

7 differences between districts should be based upon 

8 public needs, not school district wealth. Moreover, 

9 districts with equal needs should have equal 

10 opportunity to fund those needs regardless of local 
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A. 

wealth." 

Do you believe that, sir? 

Yes. 

Under this current system of financing in Texas, is 

that principle being met? 

Partially. 

When you say "partially," what do you mean? 

Well, the state has addressed the differing needs of 

students in different districts by adjusting formulas 

based on the need within that district. So it's not 

assuming that every child is costing the same. And 

that is good, within this point of view. 

The question is, is it being met? The reason 

my response is "partially" is that it is being 

addressed certainly by the Foundation School Program. 
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It's not totally fulfilled. 

I take it that the fact that the Foundation School 

Program only covers 50 percent or so of the cost out 

there is what prohibits this basic principle from 

being able to be fulfilled? 

Yes. 

The next one I want to talk to you about is No. 6, 

and I'll just read the last sentence of 6. It reads 

"Taxes levied for school purposes ought to generate 

the same total dollars per unit of tax rate per pupil 

in poor districts as in rich districts." 

Is that principle being met today in Texas? 

No. 

The next principal is that "It is implied that equity 

should be established in school district capital 

outlay expenditures, i.e. construction of facilities, 

in the same way as required for current operating 

expenditures." 

Is that principle being met in Texas today? 

No. 

The n•xt question or next comment I want to ask you 

about is at the bottom of Page 63, the first sentence 

of the last paragraph. It reads, "The Texas 

Foundation School Program has provided some measure 

of both expenditure equality and fiscal neutrality by 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

1984 

virtue of its local share and equalization aid 

features. However, the levels of both expenditure 

equality and fiscal neutrality of the entire state 

system including local enrichment revenues and 

expenditures have been low." 

Do you see that, what I read? 

that were covering the entire range of expenditures 

in the state, then we would be in excellent 

condition. But numerous expenditures lie outside the 

pale. That is what reduces the equity of the system 

as a whole. 

Now, the n~xt area that I want to question you about · 

is on Page 68, the next to last paragraph starts, 

"The adequacy of state support of the Texas 

Foundation Program is still questionable despite 

increases in state aid granted under House Bill 72. 

Although state support was expanded, the adequacy of 

funding for new programs and mandates remains in 

doubt. Therefore, the net result could be an 

increased local role into the state and local 
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Q. 

A. 

1985 

partnership, thus defeating the equalization goal 

addressed by the increase in local share of the 

Foundation Program." 

Explain that to me. 

It is a reference to the fact that the cost of 

education in total would increase because of the 

provisions of House Bill 72, and because they would 

have increased, to some degree even without House 

Bill 72, as they do almost every year. 

The point is that even with the infusion of 

state aid, as we mentioned earlier, as local 

districts have to raise more tax dollars to operate, 

then the system moves backward again and regresses 

from equity in terms of the system as a whole. 

Now, the next question that I want to ask you about 

is the comment that is made on Page 79 under Capital 

Outlay and Debt Service. It reads "The current Texas 

practice of relying almost entirely upon local 

resources in the provision of facilities and debt 

retirement could not meet equity standards in most 

courts." 

From where did you get that opinion? 

Well, that's the opinion, as stated earlier in the 

chapter, about the conclusions that I have drawn from 

what I've read. That's my personal opinion. 
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1986 

Now, the Constitution -- and I'm paraphrasing because 

I don't have it in front of me -- but among the other 

things that it requires besides free public schools 

is an efficient system, I believe it says, of public 

schools. 

Based upon your history and knowledge of the 

history of school finance, do you have an opinion as 

to what the word "efficient" means in the context of 

an efficient system of public schools? 

MR. DEATHERAGE: Your Honor, I think I'm 

going to object to that because it's not relevant. 

What it is today is not relevant to the intent of the 

framers who used the words in 1875. 

MR. GRAY: Well, I'm asking him, based upon 

his -- he's already been stipulated to be an expert 

on the history of school finance and the 

constitutional provisions and how we got there. I'm 

asking him, based upon his study and his knowledge, 

if he has an opinion as to what the word "efficient• 

meant in that context. If he does, he does. If he 

doesn't, he doesn't. But it appears to me to be the 

same kind of historical overview that we went through 

early on. 

MR. DEATHERAGE: Your Honor, if the 

question is what did "efficient" mean in 1875, then 
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I'll withdraw my objection. But if he's talking abou 

if he has an opinion as to what efficient means 

today, I would certainly object. 

THE COURT: I think he's shifted a little 

bit, don't you? 

MR. O'HANLON: I think he has. 

THE COURT: Ask him that question, what did 

it mean in 1875. 

MR. GRAY: Okay. 

BY MR. GRAY: 

Q. Doctor, do you know or do you have an opinion as to 

what "efficient• meant in 1875? 

A. Based upon my reading about the tenor of those times 

when that Constitution was drafted in 1875, I believe 

that the framers of the Constitution meant by 

"efficient" one that made good use of money, that it 

was not extravagant, that it was one as we would 

think of efficiency today, which is to get the most 

out of the dollars being utilized. 

In other words, my feeling is they did not want 

an extravagant system of education. 

Q. Now, using that definition, one which entails getting 

the biggest bang for your buck or the most efficient 

use of revenues into education, do you have an 

opinion as to whether or not the system that we see 
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A. 

Q. 

A. 

Q. 

A. 

1988 

ourselves operating under today, whether or not it is 

an efficient system of public education? 

I'm afraid I'm going to have to ask you to restate 

that question in some way. 

Sure. Do you have an opinion as to whether or not 

the current method of financing public schools in 

Texas, the formulas we've been going through, the 

numbers of districts, the whole setup, are we running 

an efficient system of public education, in your 

opinion? 

In reference 

You may answer it any way you want to. 

In reference to the framers of the Constitution, or 

in reference to today's idea of what efficient might 

be? 

Well, in reference to making maximum use of dollars. 

Not wasting money is what I understood your testimony 

to be as far as the historical overview of what the 

word "efficient" meant. I guess maybe a better way 

to put the question is, in your opinion, does this 

system make a good use of money or are we wasting 

money? 

In the opinion of the State Board of Education, in 

the 1930s, in the opinion of the Gilmer-Aikin 

Committee in their report, and on their opinion I 
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Q. 

will base my opinion, that the administrative 

structure of school districts in this state lend 

itself to inefficiency. 

1989 I 

Now, do you have an opinion as to whether or not the 

reliance on local property wealth, to the extent that 

we do rely on local property wealth today, has 

anything to do or any affect on the efficiency of the 

operation? 

MR. O'HANLON: Your Honor, this is outside 

the purview of what this witness was offered here. I 

think the proper line of questioning here should be 

whether or not the reliance here is what the framers 

of the Constitution intended when they wrote the 

Constitution, if he is going to talk about a 

historical analysis. 

MR. R. LUNA: The witness very clearly, You 

Honor, tried to have counsel differentiate between 

the definition used by constitutional framers versus 

today's definition, and counsel very carefully moved 

him to today's definition. Now he's talking about 

the current administrative structure. 

I think he's only qualified to testify from a 

historical basis, and he has yet to answer the 

question of the view of that definition from the 1876 

Constitution. 
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MR. GRAY: Your Honor -- are you all 

finished -- when I asked him the question of what it 

meant in 1875, he said making and these are my 

words but it was basically not wasting money and 

getting a good bang for your buck, not an extravagant 

system, things of that sort. 

Then I said "Well, okay, using that definition, 

do you have an opinion as to whether or not this 

system is efficient." He said "No," I believe. And 

then I'm now --

MR. O'HANLON: He said in the opinion of 

the Gilmer-Aikin Committee and some other people that 

we've gotten out of the frame of reference of the 

framers of the Constitution. And I think that's what 

this lawsuit is about. 

MR. R. LUNA: The only person who has used 

the phrase •get a bang for your buck• has been counse • 

The witness has only testified -- and I wrote 

it down -- to make good use of money and it was not 

extravagant. That's what he was going to testify 

about and counsel started talking about getting a 

bang for your buck. I don't even know what that 

means. But the witness was going to testify about 

extravagant and we haven't yet given him a chance to 

answer it. 
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MR. O'HANLON: The formal objection is this 

witness has not been qualified to, at this point, 

testify on anything except a historical analysis, 

which would necessarily entail what the framers of 

the Constitution meant. 

THE COURT: Okay. I'll sustain. 

7 BY MR. GRAY: 

8 Q. Doctor, tell us the background that you have in 

9 school finance today. What role have you had in 

10 studying how school districts go about spending their 

11 money, how the system currently works, put into 

12 perspective what are your credentials besides being a 

13 historian, what credentials do you have on actually 

14 the mechanics of the operation? 
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A. 

Q. 

Beginning in 1972, I became a student of school 

finance. I have read widely, I have studied, I have 

worked in public school systems during that time, 

have been a business administrator for one of the 

larger public school systems in the state, I have 

completed a doctoral dissertation dealing with Texas 

schoQl finance, I've authored several publications, 

numerous journal articles dealing with school finance 

issues, both state and nationally. 

Has your involvement in school finance been limited 

to nothing more than a historical overview, or have 
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you had involvement in evaluating and looking at 

systems today? 

1992 

MR. O'HANLON: Your Honor, I'll stipulate 

this witness is qualified in the areas of school 

finance. But once again, if you're talking about 

defining efficiency, we can do it from a historical 

point, in which case this witness is qualified, or we 

can do it from a legal point, which this witness is 

not qualified. I don't think we're going to find 

that he's an attorney. And besides, even if he is, 

that would be invading the province of the Court in 

determining what the proper definition is. 

So I think, once again, if we're heading back 

to that same point, we're going to have to be limited 

to what the framers of the Constitution meant. 

That's what the lawsuit is about, not what the 

Gilmer-Aikin Committee thought the Constitution 

meant. That's irrelevant. Not what Mr. Gray thinks 

it is or what I think it is. If we're getting back 

to the intent of the framers, and that's a legitimate 

subject of inquiry, that's what we ought to be 

focusing about. 

MR. R. LUNA: The state's stipulation, they ve 

been pretty free about those stipulations. I want to 

make sure those are not carried over onto the other 
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1 three parties that are represented here. 

2 We don't stipulate that this particular witness 

3 is an expert in school finance. He perhaps is, we're 

4 just unfamiliar with that. 

5 THE COURT: Okay. 

6 MR. GRAY: Your Honor, to speed up the 

7 process, I think the point has been amply made and 

8 I'll just move on to other areas. 

9 THE COURT: Okay. 

10 BY MR. GRAY: 

11 Q. Tell me, Doctor, about Ector County. Describe Ector 

12 County for me as far as what kind of property you 

13 have, what kind of industry you have, what kind of 
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A. 

Q. 

A. 

tax base is out in Ector County. 

Declining, currently. 

Why is it declining? 

Ector County Independent School District is a 

districtwide independent -- countywide independent 

school district located in West Texas. The City of 

Odessa is the urban center of the county. There's 

one other small community in the county, City of 

Goldsmith. The rest of it is unincorporated property 

occupied by little except oil wells. The district 

has a substantial mineral wealth in its tax base that 

has made the district at different times through the 
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Q. 

A. 

Q. 

A. 

Q. 

1994 

years alternatively an affluent district and a 

district of average wealth and an affluent district 

and a district that's not affluent. 

Are you one of those districts that because of the 

current system with the heavy reliance upon local 

property wealth and the fact that the Foundation 

Program doesn't cover all the costs that the local 

citizens in each individual district have got to bear 

a large part of that cost, that the shifting times of 

economic sands has an adverse impact on? 

Well, I think that yes. The fact that substantial 

amount of costs lie outside the Foundation Program 

will have an affect on any school district with 

declining local resources or without much local 

resources to start with because the Foundation 

Program covers only a portion of the cost and as you 

lose taxable value, you lose dollars more than what 

you're going to gain from the equalization formulas 

within the Foundation School Program. 

Have you done any calculations to -- well, first, how 

much new revenue, new money did Ector County 

Independent School District get through the House 

Bill 72 process? 

I would estimate $4 million over a three-year period. 

Over a three-year period, the mandates that were 
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placed upon Ector County Independent School District 

to comply with the various state mandates, was that 

$4 million ample enough or just right or not enough 

to cover those mandates? 

MR. O'HANLON: Your Honor, I'm going to 

object to this line of questioning. Now, we've 

shifted focus in this case. I was not aware that 

Ector County, at least until this last year, was 

regarded as a poor district. 

We have now shifted this lawsuit from the issue 

of how the distribution of state aid is carried about 

by the financing formulas in Section 16 of the Texas 

Education Code to a lawsuit that the state is somehow 

acting unconstitutionally because we don't fully fund 

all education in the state, even though Article VII, 

Section 3, specifically sets out the property tax. 

Mr. Gray is making the case that we shouldn't 

rely on the property tax, but it's there in the 

Constitution. How can we hold the constitutional 

section unconstitutional? 

To the extent that this line of questioning is 

designed to elicit that kind of testimony, it's 

irrelevant to any consideration before the Court. 

In addition to that, some kind of notion about 

entitlement to an absolute level of funding is not an 
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issue before the Court. As the Court is well aware, 

the doctrine of separation of powers lodges exclusive 

province over the setting of appropriations within 

the Texas Legislature. 

It's not a question or a legitimate inquiry for I 
I 

this Court to determine whether it's an absolute 

issue to Legislature is giving enough money to the 

school districts for education in this state. 

Otherwise, then the courts would also have to 

take over the responsibility of raising the taxes to 

pay for it, which obviously is not envisioned by the 

Texas Constitution. 

So under either set of circumstances, this line 

of inquiry is not relevant to a consideration before 

the Court. 

MR. GRAY: Judge, the state has spent very 

little time addressing it, but we have a taxpayer 

equity cause of action that we think is very serious 

and very important. 

The state has made mandates of school 

districts. You have got to do A, B, C, D and E type 

things. And then, if they tell them they have to do 

things and do not provide the funds upon which to do 

it and it results in local taxpayers having to pay 

out of their taxpayers' pockets for things, that 
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results in a taking of property. 

That's the issue upon which this line of 

questioning is intended to address. 

1997 

Also, this line of questioning is intended to 

address what I consider to be the chaotic nature of 

the entire system as how it affects people such as 

Ector County and other districts that are rich 

yesterday who happen to be poor today, because the 

reliance is so much on local property wealth that it 

is not dispersed, because we're dealing with the 

little box as opposed to the big box, that when you 

have those shifting sands, it slams a district that's 

changing property values significantly right up 

against the wall. 

MR. O'HANLON: In the first place, Your 

Honor, I was not aware that the shifting price of oil 

was a state action giving rise to a cause of action 

here. I'm sorry for Ector County, but I don't think 

the State of Texas had very much to do with the 

declining price of oil. 

In the second place, we ought to resolve right 

now -- and I've got about 35 or 40 cases that are 

taxpayer equity theory. It is clear, it has been 

decided in at least 200 cases within Texas 

jurisprudence that varying tax rates between taxing 
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entities, political subdivisions of the state, does 

not create a cause of action. Otherwise, if we have 

that situation, the fact that the county taxes in 

Austin happen to be higher than the county taxes in 

Williamson County would also be unconstitutional. 

So that is not something that's meaningful in 

this court. And the notion, the notion, that taxing 

is a taking and thereby somehow violative of the 

Constitution is purely and simply outrageous when 

there's a specific authorization for the levying of 

ad valorem taxes under the Texas Constitution. 

MR. R. LUNA: If I might make it more 

practical, I think in direct objection here to our 

testimony, Your Honor, this witness, it was my 

understanding, was being tendered to give a 

historical background based upon his experience and 

his dissertation and so forth and give a certain 

historical .slant to this trial, none of which we 

object to. In fact, we were discussing how quic~ly 

we could get him on and get him off the stand. 

The new areas that counsel is now leading him 

into means that cross-examination is going to take 

days of this witness. And obviously this is not what 

he was brought here to testify about. 

If we continue to go into these areas, we're 
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going to be rehashing many of the same charts, much 

of the same information with this witness that we've 

been over for many days with other witnesses. I just 

don't believe that's why he is here, and nor that is 

what he was qualified to do. 

MR. TURNER: Your Honor, I think in 

addition to what Mr. O'Hanlon said, Mr. Gray's 

suggestion that we are somehow violative of statutory 

law or constitutional law for the Legislature to pass 

a mandate on a local unit of government that costs 

money, and yet the Legislature doesn't fund it, is 

somehow violative of the law or the Constitution. 

Perhaps we need to settle that issue as well 

because we've heard a lot of questions like that and 

we've kind of let them go by. 

But the fact that the Legislature mandates a 

county to do something and doesn't send the money 

down to do it, or mandates a school district to do 

something but doesn't specifically send money -- even 

though, in this case, we sent a lot of money down 

which the mandates went along, I believe, Dr. Walker 

testified, but in some cases, perhaps the districts 

that ·1ost money were mandated to do certain things 

and they didn't get the money to do it because they 

lost state money. That's just not an issue of law, 
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of statutory law or constitutional law that's worth 

this Court's time, in my judgment. And perhaps we've 

been remiss in not objecting based on relevancy more 

often. 

But we've got several things here that seem to 

be surfacing and maybe we need to have some direction 

on. 

MR. GRAY: Your Honor, it's quite simple. 

When the state says you've got a state function, 

education, and no one can dispute that education is a 

function of the state, when the state tells the 

educators to do certain things, and then the method 

of funding for that is such that it costs Citizen A 

more than it costs Citizen B for the same service 

mandated by the state for the same function mandated 

by the state, that, in my judgment at least, is 

unequal taxation. 

That's exactly what we've got here. We've got 

it throughout the case and throughout the state. 

All that I am trying to show is that it happens 

in rich districts or districts that are tax -- what I 

am trying to show is the tax problem. It's not only 

poor taxpayers that get treated unfairly in this 

situation, it's all taxpayers. 

MR. O'HANLON: Perhaps we ought to resolve 
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that issue, Judge. I mean, we've got an awful lot of 

authority that says that's malarkey, in essence. 

If that's the case, then any reliance on the ad 

valorem taxation system is unconstitutional, because 

fire protection is a governmental function and it 

costs a different amount of money in Travis County or 

in the City of Austin than it does out in a rural 

fire department with a volunteer fire department. So 

they're being treated unconstitutionally. 

Maybe the City of Austin is being 

unconstitutional because they've got to pay more for 

police protection than it does for people in 

unincorporated areas out in Travis County. 

If you get down to that argument, the whole 

system of government in this -- and what Mr. Gray is 

arguing -- is the whole system of government and the 

way we go about financing it in the State of Texas is 

unconstitutional. 

MR. GRAY: No. 

MR. O'HANLON: And then he's turning around 

and saying that not only -- it's not that we're not 

giving enough money to the poor districts, we're not 

giving enough money to the rich districts. We're not 

giving enough money to anybody. 

And if that's the case, that's a legislative 
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determination, not one for this Court. 

What the Court's job is in this case is to 

determine whether the system of distribution given an 

absolute amount of money the Legislature in their 

sole discretion decides to appropriate is being 

equitably distributed throughout the system. It's 

not to inquire whether or not an absolute amount of 

money is a sufficient appropriation. 

MR. R. LUNA: And to amplify on that, Your 

Honor, I think maybe I can zero in on the bottom 

line. I hope I can here. 

I agree with that completely that what 

Plaintiff's counsel is now arguing is there's not 

enough money in the whole system. In other words, we 

have an inadequate system in terms of financing 

levels. 

That is not in their pleadings. I've just gone 

back and checked all the pleadings. And, of course, 

if that's going to be a ground for this lawsuit, it's 

not been plead. I reviewed the six causes of action 

that were set out. It's simply not in there and it's 

not an issue before the Court. And hence, it is 

totally irrelevant to anything that's before the 

Court. 

MR. KAUFFMAN: Your Honor, I hate to miss 
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out on a good fight. On the other hand, I hate to 

stick my foot any further in my mouth than I have so 

far in the trial. 

I guess a few things. First of all, that last 

statement is incorrect. I wrote the thing. And we 

said in it that the State of Texas is not providing 

an adequate system of education. 

But I'd like to concentrate for a second on the 

witness here and, I guess, what the original 

·objection is. 

The witness here is a combination of an expert 

on the history of school finance as well as someone 

who has very recent, intense experience in the area 

of school finance. He has been appointed to a 

committee by the State Board of Education to deal 

with issues such as what the proper costs should be 

in the State of Texas. He is a business officer of 

the school district where he deals every day with the 

problems of cost in school districts. He can 

certainly offer opinions as to the combination of 

these factors. 

Now, any objection to that he was not called 

for this reason, so far, as far as I know, we have 

talked to each other among counsel about what people 

are going to testify to and we said Dr. Walker is 
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going to talk about the history of school finance and 

the school finance system in Texas. We have never in 

this case so far, as far as I know, limited the scope 

of the matters to what was written in a pretrial 

order, which we don't have. The agreements among 

counsel certainly mean he can testify as to those 

issues. 

Now, Mr. O'Hanlon has now told us three times 

that he has all these authorities. File a brief, let 

us read the cases and we'll respond to them. I mean, 

talking about hidden in the little cup, all this 

authority is hidden in a little cup. 

MR. O'HANLON: It's in my motion for 

summary judgment. I have additional authority with 

me today. 

MR. KAUFFMAN: we responded to the ones in 

there. 

I think we ought to let this witness go ahead 

and finish his testimony. 

MR. O'HANLON: The problem that we've got 

here, Your Honor, if we start trying the issue of the 

absolute level of appropriation, Ca> the Legislature 

is in session and it's their responsibility to make 

that determination, and Cb> we'll never get out of 

here. We'll be here for six or eight months arguing 
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back and forth about what the proper level of 

appropriation can be. By the time we fix it, 

inflation or something will change it and we'll have 

to come back and do it all over again. 

If you get into that quagmire, just in terms of 

judicial restraint, if we get into the quagmire of 

having the Court determine every -- when are you 

going to get out of it? 

You set a determination this year in terms of 

funding, what, they're going to come back and file 

the same suit next year because the situation will 

have changed. Ector County may be wealtht by then 

again, because the Iranians are going to take over 

the Middle East and they're going to raise the price 

of oil and here we go again. 

So we've got to reshift. That's a legislative 

function to determine that. When you are talking 

about a constitutional analysis, what we're here to 

examine is the system of distribution of state aid. 

That's what we're here to determine and whether that 

system, the box as they call it, is fairly 

distributing state aid within the levels that are set 

forth by the program. 

The absolute level of expenditure is not a 

legitimate inquiry for this Court. That's what 
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they're asking this Court to do, is to tell the 

Legislature that we're not spending enough money, 

that you are constitutionally required to go out and 

appropriate that $3.9 billion that Dr. Hooker says 

that we've got to appropriate. 

MR. KAUFFMAN: That was not the point. 

MR. GRAY: He's just misstating the facts. 

We have already shown that putting aside how much 

money the state wants to put into the program, the 

state can keep the amount of money they want to put 

in exactly the same as it is today. As long as you 

have the right number, the real cost plugged in, not 

arbitrary numbers, the system can indeed be made 

equitable. But when you put in numbers that have no 

relation to anything, and then arbitrarily say it's 

going to be a two-thirds/one-third split between the 

state and local as opposed to letting it just shift 

out, like we did on the chart a minute ago, then it 

does become chaotic. 

But this witness and this whole point is going 

to tax. And the question is, is a state function 

if, for example, the Department of Public Safety, if 

the state put a law out that said citizens that live 

in McLennan County have got to pay $10.00 a year to 

have the DPS drive through McLennan County, but the 
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citizens in Travis County have got to pay $20.00 a 

year to have the same level of service, it would be 

my position that that is unconstitutional. 

MR. O'HANLON: That's a poor analogy 

because there's a specific constitutional amendment 

that authorizes the Legislature to allow districts to 

raise and levy local ad valorem taxes, which 

specifically gives those districts the power to set 

that tax rate. 

This is not a statewide tax system. The 

Constitution specifically envisions local districts 

to raise and spend ad valorem taxation, locally 

raised and locally levied and locally administered. 

Otherwise, if we're talking about a statewide 

property tax, which they keep saying it is, then 

Article VIII, Section lCe> holds that unconstitutiona • 

We're going to have to go -- we're $5 billion in the 

hole right now. If we're talking about a statewide 

tax, you've got that problem. 

MR. TURNER: Your Honor, the example that 

Mr. Gray cited I think should show the Court exactly 

the nature of the reasoning. Who's to say that if a 

taxpayer in Williamson County pays $10.00 in property 

tax for DPS protection and they pay $20.00 in Travis 

County for DPS protection, that that's 
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unconstitutional? I mean, we do that all the time. 

But as Mr. O'Hanlon said, fire service, I've 

asked several witnesses in this courtroom about their 

view on equalization of expenditures and taxpayer 

burdens for equal access to the courts and never have 

gotten too good a response, I think the record would 

show. 

But obviously the theory that's being espoused 

is one that is just not consistent with any law or 

constitutional requirement, because if it is, we've 

got a whole lot of things that taxpayers are paying 

for unequally around this state. 

The history of the legislative enactments are 

replete with examples of costs that have been 

incurred on local units of governments for which the 

Legislature provided absolutely no funding. 

I'm appalled to think that is being suggested 

as reaching a dimension of a constitutional problem. 

And we are, we're going to be here a long time if 

that's the nature of this lawsuit. 

MR. R. LUNA: My final comment and I won't 

have any more objection. 

Mr. Kauffman may have written his petition, but 

I sure have read it. The only reference that I can 

find in there is a passing reference during the front 
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part of his petition his six causes of action in no 

way address the issues now before the Court. And 

certainly in his prayer it doesn't address anything 

close to what we're discussing now. 

And I would again renew our objection to his 

testimony on the grounds of irrelevancy. 

THE COURT: Okay. I forget what the 

question was. 

MR. GRAY: The question was -- I have, too, 

but I can paraphrase it again was does he know 

he said that Ector County got $4 million by House 

Bill 72. The next question was, the mandates that 

House Bill 72 required that Ector County do, does he 

know how much that cost. He hasn't been able to 

answer that yet because that's when the objections 

started. 

THE COURT: I think maybe the theory is 

that as long as there are expenses required to be 

paid for by the local districts that are outside the 

little box, that that causes the inequities to 

increase. And I think that is part of the theory of 

the Plaintiff's case. Maybe they want to use Ector 

County as a specific example. 

So I'm going to sustain the objection. And I 

don't want the Defendants to worry. I'm not by doing 
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1 so lessing some of the theories of law that counsel 

2 was making to me. 

3 You may answer. 

4 MR. GRAY: You said sustain the objection, 

5 I assume you meant overrule? 

6 THE COURT: Overrule the objection, yes, 

7 sir. 

8 BY MR. GRAY: 
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A. 

Q. 

A. 

The amount of money received was $4 million. The 

cost of House Bill 72, per se, was $6 million. The 

costs exceed revenues, but I think in any system of 

equalization it's going to occur. As we said 

earlier, some districts receive negative dollars and 

still have the same mandates. Some had other 

received maybe 40 percent or more increase in state 

aid with the same mandates. And everybody is going 

to be affected differently, but that particular 

relationship is about the relationship of the 

Foundation Program state and local division of 

two-thirds and one-third. So it really follows along 

with the rest of the state and local sharing process 

in the district. Basically it's pretty close. 

In the $2 million in mandates that were not funded, 

from what source did that money have to be raised? 

Well, it's in the area outside the small box, of 
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course. But part of it is within the area of the 

small box in the form of local share. But it's 

coming from local tax dollars. 

The local tax dollars -- let me put it this way 

the local tax rate necessary to raise this two 

million or so dollar shortfall, does it change with 

the status of the property value in a district? 

Would you rephrase the question? 

Sure. Let me make it more clear. 

Ector County, the oil crisis. As you said, you 

used to be wealthy, now you're average wealthy; is 

that right? 

Used to be above average, yes. 

Above average, and now you're not. 

Right. 

Is that right? 

That is correct. 

Is that because of the decline in oil prices? 

Well, because of a decline in the value of minerals 

on a tax base and the decline of other property also 

within the school district. 

I assume that when your tax base declines -- I may be 

asking the obvious question -- if you're going to 

raise $2 million, if you have a tax base that is nxn, 

it takes one rate to raise that two million and if 
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your tax rate now is minus "X" or in other words, 

less than "X", the tax rate to raise the same two 

million is going to have to be higher than it was to 

raise "X", correct? 

Well, obviously, yes. You would have to either 

increase the tax rate to get the additional dollars 

or reduce expenditures. 

If you don't have the option, I mean, if you have to 

raise the two million, if it is a mandated 

requirement, the cost of that two million to the 

taxpayers is increased if you happen to be in a 

situation where your property is going down at the 

same time. 

I think I would have to differentiate between a local 

tax rate increase and a mandated local tax rate 

increase. The mandate for the programs has not 

necessarily mandated a tax rate increase, however. 

It may well work that way in some localities and 

others it may well reduce expenditures. It would not 

necessarily affect the tax rate. 

You might take money from another program and use it 

elsewhere. Okay. 

THE COURT: Let's stop for break time. 

We'll get started up again at 4:00. 

(Afternoon break.) 
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MR. GRAY: Your Honor, at this time, I'll 

pass the witness. 

THE COURT: Okay. 

MR. O'HANLON: Your Honor, before we start, 

if I may suggest a way of proceeding here further in 

the case. Believe it or not, it's in an effort to 

shorten the trial. 

The two issues that have been raised that we've 

discussed at some length here in the last 20 minutes 

or so prior to the break are outside the parameters 

of what I thought we were here to do in this lawsuit. 

I think we can shorted the trial by dealing with 

those at the present time in two respects. 

One, to the extent that the Plaintiffs are 

trying to allege and prove in this case that the 

school districts in this state are entitled to an 

absolute level of funding at some level. I think 

that's a separation of powers problem. 

If the Court wishes to proceed on that question 

as a question of fact, then we're going to be forced 

in the defense of that issue to present all the 

competing interests in this state that the 

Legislature has to consider when it goes about its 

job of appropriating funds, which means we're not 

only going to try school finance, we're going to try 
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prisons and health care and highways and every other 

function that is funded in some respect by the Texas 

Legislature. 

If we do that, we're never going to get out of 

here. So I think we ought to try to dispose of that 

issue on a legal point rather than trying to dispose 

of it factually, because I'm convinced that we've got 

a separation of powers problem here that's going to 

preclude judicial review. 

Secondly, with respect to the issue of taxpayer 

equity, as that has been presented, I think we can 

dispose of that. If we get into that kind of 

consideration we're going to end up talking about Mr. 

Dickson's office here in this county and about 

whether or not that's equitably financed because of 

the extra burden that's put on it by the state and 

everything else. 

I think that, once again, we've broadened 

incredibly the scope of what this lawsuit is about, 

which I thought was whether or not, within the 

parameters of what the Legislature has set out, that 

the state funding system equitably distributes the 

amount of money that the Legislature deems 

appropriate to appropriate for the provision of 

education in this state. 
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MR. GRAY: Judge, I can maybe respond if 

you think a response is necessary. 

We are not seeking, nor have we ever sought to 

have any kind of determination made that the state 

has got to contribute "X" dollars into the 

educational pot. 

What we are saying though is that when the 

state goes about creating a formula in which they say 

"We are going to give "X" dollars into the pot, and 

by the way, that "X" dollars happens to be two-thirds 

of the total cost," which is what they have done in 
' 

this instance, meaning that the ultimate cost they 

come up with has no relation to the real pot or the 

real cost that that's arbitrary, that you can come up 

with a system, the same system, by determining how 

much is the real cost, subtracting whatever amount 

the state wants to contribute and have the remainder 

put in as the real local share. 

The local share under the current formula, 

where the thing gets carried away is under the 

current formula. It is what an individual district 

pays from this total statewide local share is a 

basically equitable calculation. It is the local 

district's property wealth over the state property 

wealth. And if you have one-tenth of the total 
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property wealth, then you as a district are going to 

be charged with one-tenth of the total statewide 

local share. 

So if all the costs are recognized, that would 

work out to be a fair situation. But when you end up 

with a situation where instead of starting with the 

big box, you start with the small box, and then say 

every individual district, on totally your local 

revenue purposes, no equalization at all, no sharing 

the cost across the state wealth at all, you've got 

to pay for all these other functions out of your own 

-local pockets. When the functions are as much as 50 

percent of the real cost, that's where you get into 

the huge inequity both for kids and for taxpayers. 

What the state has failed to acknowledge or 

failed to focus on is you can have the system that 

does not require the State of Texas to come up with 

one more dime worth of money than it's currently 

coming up with that is evenly spread across the 

state, or as least far more evenly spread than it is 

right now, because you start with the big box as 

opposed to starting with the small box. 

I don't know if I'm fully making myself clear, 

but that's been our contention from the start. 

Two, on the taxpayer aspect, we take the 
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position that when you're dealing with a state 

function, not a local function, but a state function, 

the state cannot cause one taxpayer to pay more for a i 

state service than it causes another taxpayer. And 

my analogy was the DPS. I'm not talking about the 

local police department or our local fire departments . 

that provide services for just the local area, and 

they're deemed to be local functions. I'm dealing 

with the constitutional requirement that education is 

a state function. 

The state has chosen a method by which it is 

going to fulfill its state function, but the state 

cannot say "Well, I'm going to shove this off on the 

locals and now make it a local function and hide from 

my obligations." And that's what I think, in essence, 

they're trying to say and convert it in some way, 

education, to a local function where you have 

different tax rates depending on different 

localities. We're dealing with a state function not 

a local function. 

So I think our taxpayer argument is, indeed, 

quite germane. 

MR. O'HANLON: With respect to that, Your 

Honor, once again, the problem is that we run into 

and this is what we need to discuss in the context of 

l 
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the legal ramifications of this -- is that if you 

take Mr. Gray's position that it is a state function 

and that the local taxes out there are really state 

taxes, then you've run yourself into the logical 

absurdity that the tax that is specifically 

envisioned by Article VII, Section 3 has now been 

converted magically into a state tax, but that state 

tax is going to be specifically precluded by Article 

VIII, Section l(e), which prohibits a statewide ad 

valorem tax. 

THE COURT: But that one came along, what, 

four years ago? 

MR. O'HANLON: Well, when it does come 

along, if you say that the more recent controls over 

an earlier constitutional amendment, then we've been 

making a mistake for the last four years, and that we 

really can't levy any statewide -- we can't levy any 

ad valorem taxes. 

Now the state is in the position of having to 

figure out how to raise an additional $5 billion that 

he's asking the Court, in essence, to hold 

unconstitutional because of the ad valorem tax. 

so we've run ourselves into -- we've got a 

legal problem here that we need to address to the 

extent it's either local tax in which it is --
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specifically under Article VII, Section 3, in which 

it is specifically authorized and the districts are 

given the authority to levy those at whatever rates 

they feel is proper, or it's a state tax, which we 

can't have. 

That's the essence of the argument. I think we 

can cut off a lot of testimony in dealing with that 

kind of issue if we can resolve the legal question. 

Otherwise, we're going to have to defend ourselves 

factually on these kinds of things, and it's going to 

increase dramatically the length of an already what 

looks like to be monumental trial anyway. We're 

trying to get some legal issues resolved on an 

interim basis here so we can cut down the evidence in 

the case. 

THE COURT: I will try to state what I 

think the Plaintiffs are trying to prove. Maybe this 

will help you all, and you correct me if I'm wrong. 

It may not be very artfully stated, but they say that 

the Constitution makes the provision of education a 

state function. The state is going about setting up 

a thousand taxing authorities, and they all tax 

differently and they've got different ways. Then the 

state comes along with formulas that imposes certain 

obligations on the state, certain obligations on the 
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local districts. And it's the way those are imposed 

in combination with the fact that these districts 

have different wealth that creates a situation that 

is contrary to other provisions in the State 

Constitution; isn't that right? 

MR. GRAY: That's absolutely it, Your 

Honor. 

THE COURT: That's what I've been listening 

for all this time. 

Now, both of you may meander around and get at 

things, oh, you know, that maybe don't go directly to 

that, but it's not always easy for a judge, not 

knowing nearly so much about the case as you all, to 

hold that things are not relevant and exclude from 

himself the opportunity to listen and catch up with 

you all. 

So I'm often reluctant to rule unless I'm 

really sure something is not being relev•nt. I'm 

often reluctant not to sustain those kind of 

objections because I'm not sure that I always 

understand things the way I should understand them or 

as well as the lawyers do, and I'm reluctant to 

exclude some education. 

So you want to take another whack at what 

you're trying to get at? 
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MR. O'HANLON: Yes, Your Honor. 

If the issue here is whether or not let 1 s 

see if I can pose a question to counsel. Is it 

unconstitutional for districts in the State of Texas 

to have different tax rates? Because I think that's 

what they're saying. 

THE COURT: Well, I think what they 1 re 

saying is, if you look at the total effect, is that 

appropriate constitutionally. 

So they may isolate certain features of the 

total system. They may isolate features of it for a 

while, and it may not be exactly germane all the 

time. I'm not even sure of that, but I will concede 

they may not always be exactly germane all the time, 

but when you look at the Plaintiffs' overall case, I 

think it is, as I've described a minute ago. 

So there are four or five features of it that 

need, I think, from their viewpoint, to be developed. 

MR. O'HANLON: Well, again I --

THE COURT: I understand what you're 

saying. I think your argument is alluring; that is, 

is it now and hasn't it always been these local 

taxes, state taxes. Now what do you do? If that's 

so, what do you do with this 1982 or '83 or '84 -- I 

don't know which it is -- constitutional amendment? 
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I don't know. I haven't gotten there yet, but 

I've been thinking about it because I have it laying 

right here on my desk. It's been here since this 

morning. 

MR. O'HANLON: Your Honor, the problem that 

we've got here is that if we're put in the position 

of having to defend the state's and this is 

prompted in some way by Mr. Gray's eliciting 

testimony from this witness -- that in effect, what 

the problem here is the state has not appropriated 

sufficient funds into the system and therefore this 

50/50 sharing is not proper, then we are at the 

baseline trying to determine what the proper level of 

the state appropriation for provision of education in 

the state is. 

If we have to do that, then we're going to have 

to explain at some level to the Court through 

testimony all the other competing interests that are 

out there competing for tax dollars of the citizens 

of the State of Texas, because that's the exact 

determination the Legislature has to make. They 

don't decide as an abstract notion whether or not in 

isolation, how much money to spend on education. 

They decide how much money to spend on education 

against the backdrop of a myriad of competing 
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interests on the state fisk, and therefore we have a 

situation in which that's going to have -- if that's 

the issue, then we're going to have to play out a 

defense of that issue against the full background in 

which the Legislature has to make their 

determination. 

THE COURT: This witness a minute ago, I 

think, was testifying to the affect that at least one 

way to help equalization was to have the state spend 

more within -- either to redefine its little box 

formulas or maybe redesign other formulas and/or 

spend more. You could help equalization that way. 

I wrote down "problem" when I heard that. "How 

do we make the Legislature determine and adopt real 

costs of a quality education," which brings one, I 

think, to the intriguing question of, if what the 

witness says and the Plaintiffs are contending, if 

that is one of their contentions, which I think it 

might be, which brings one to the intriguing question 

of considering the apparatus. 

It may be, and assuming what they say is 

correct, that you can go toward equality that way, 

and assuming that the law says you need to do that, 

it might bring you to an intriguing question that 

because of the apparatus, the way to get to equality, 
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and if you assume that is necessary under the law, if 

the only way to get there is by the amount of money 

you spend, you come face to face with making a 

Legislature spend a certain amount of money so what 

they're spending it on is spent in a constitutional 

way. 

That's really not, but I didn't create this 

apparatus, and I'm just listening. 

MR. O'HANLON: If I can take it one step 

further, the problem that we're faced with here, when 

we're evaluating that question that you pose, which 

is at the baseline the absolute level of the proper 

appropriation, that is not -- once again, that is not 

a proper inquiry for the Court in terms of --

THE COURT: What is not proper inquiry? 

MR. O'HANLON: The absolute level of 

appropriation under either a rational basis or fixed 

scrutiny test. 

The issue is not whether or not that number is 

proper. The issue is whether or not there was, under 

a low-tiered scrutiny, whether or not there is a 

rational basis for them to make that legislative 

determination. Even under strict scrutiny, the 

question is whether there is a compelling interest 

for them to make that kind of determination. 
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And I submit to the Court that the raw ability 

of the state to raise money revenues meets that test, 

and that's the kind of balance that has to be struck. 

So to the extent that we're talking about an 

absolute level of funding being required, that's 

outside the parameters of what the Court can do. The 

Court can examine the process by which that 

legislative determination was made, but not the 

result of that legislative determination. In terms 

of an absolute kind of funding, you can't rule, I 

don't think, that the Legislature was wrong by 

appropriating only $5 billion, if they should have 

appropriated $6 billion. 

What you can rule is, is that they were either 

arbitrary or capricious in the methodology in which 

they went about making that determination, therefore, 

there is no rational basis. A rational basis for 

them to make those kinds of determinations cannot be 

stated. I think that's the way we go about making 

that determination under the Texas Constitution, or 

whether or not a compelling state interest can be 

stated for the determination that they made. 

Once again, that is a little obtuse to the 

question of the absolute determination they make, 

whether the process that they went through was 
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proper. Otherwise, they're asking you, as a court, 

to invade directly into the province of the 

Legislature and substitute your judgment as to the 

absolute level of financing that's required for that 

of the Legislature. That's clearly barred under a 

notion of separation of powers. 

THE COURT: Okay. Yes, sir. 

MR. KAUFFMAN: I do hate to do this, but 

I'll make it very quick if I can. 

I think that he has confused the two major 

causes of action in this case. 

The major one is equal protection. Under equal 

protection, the fundamental interest and the 

comparative of the state interest and rational 

interest all comes into play. Under that, we can 

certainly always argue that education is a 

fundamental interest. They certainly cannot support 

this school finance system under that test, and the 

u. s. Supreme Court even found that they couldn't. 

Even under a rational basis, we don't think the 

system makes rational sense. The Court will have to 

weigh our arguments against theirs. That is equal 

protection under the separate theory of Article VII, 

Section 1, the setting forth a duty of the 

Legislature providing adequate education, and it says 
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it in very eloquent terms. 

Under the counsel's argument here, if the 

Legislature passed a law and said "We will not spend 

money on education at all, local districts can't do 

it, you can't spend money on education," this Court 

could do nothing about that, because it's the 

legislative function. I mean, the absolute of his 

argument, if he wants to take things down, is if they 

passed a level of $10.00 a student for every student 

and said "Nobody can raise any money to spend on the 

education of the kids in the state," if the 

Legislature said that, no one could go to the Court 

to argue with that determination. 

Now, honestly it is clear that our arguments 

are more difficult. The higher the level of funding 

in the state is on average, the weaker our argument, 

no doubt, about the adequacy of education. But 

that's a separate issue from the equal protection 

claim which says that given the amount of money the 

state spends, it must be spent equitably. The 

state's overall financing plan must be equitable; it 

must be rational; it cannot be arbitrary. 

In this case, it is not equitable and it is 

arbitrary and it is irrational. The combination of 

what the witness said and what the Court said, the 
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combination of the state's financing system 

superimposed on the structure of the districts with 

the clear recognition of the variety of property 

wealth is an irrational system. 

So I guess that's my part. But after he 

finishes, we won't say anything else and let the 

witness finish. 

MR. O'HANLON: That confuses, in some 

respects, I think, the two issues. 

If we're talking about -- and let's go back to 

the box analogy. If we're talking about provision of 

education and the distribution thereof, then we're 

talking about Chapter 16 of the Texas Education Code. 

We're talking about, the area that is funded, are the 

funds that are flowed to the districts pursuant to 

the statutory scheme equitably distributed? That's 

an issue that I thought we were here to try. 

Now, it is clear that school districts raise 

funds outside the parameters of the Foundation School 

Program based on funds for facilities. I think we 

are going to elicit to this witness that that was 

specifically what was envisioned by the framers of 

the Constitution. 

In fact, as we set forth in our summary 

judgment motion that earlier versions of the 
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constitutional article specifically envisioned that 

local ad valorem tax for the provision of school 

buildings for the people within that district. It 

says so right in the constitutional article. Now, 

that's outside that system of the school finance 

system. It was put there by the framers of the 

Constitution. It was put outside there. 

So Mr. Kauffman is confusing, by bringing the 

two issues together, if you're talking about equal 

protection, you're talking about distribution of 

state aid within that system. That's what we're 

talking about. 

If you are talking about somehow adequacy, I 

think we need to address that as a legal notion. 

That's what I'm trying to raise here, is that can the 

Court do that in terms of establishing an absolute 

figure? we submit they can't. The Court can review 

the process the Legislature engaged in in making that 

determination, but not the results of their 

deliberations in terms of the absolute funding level. 

Like I said, you can't substitute your judgment 

the Legislature made the call that the levels that 

were established by the Foundation School Program 

were adequate for the provision of education of the 

kids irt the state. Did they have a rational basis 
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for that under one test? 

If you decide to overrule Mumme versus Marrs 

CPhon.> and say that there's a fundamental right and 

a rational basis analysis is not what we're going to 

use here, even though the Supreme Court said that's 

what we're going to use, and go to a higher level of 

scrutiny, you're still examining the process, not the 

result of the legislative deliberations, not the 

absolute funding level that they set. 

So by getting drawn into this issue of 

determining as a question of fact what is adequate, 

then you're drawn into something that the Court 

shouldn't be entitled to decide. That's a 

legislative determination. We should be here looking 

at the process by which they did it and whether or 

not there is either stated alternatively a rational 

basis or a compelling interest for the decision that 

they made, not whether that decision that the 

Legislature made is under some abstract notion 

correct, because that puts the Court in the position 

that changes judicial review, which was first defined 

in Marbury versus Madison. And you're not doing that 

anymore. You're not reviewing. It's judicial 

decisionmaking. That's a completely different 

animal. 
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That's what we're trying to do, we're trying to 

separate their lawsuit into its component parts. One 

is, is whether or not equal distribution, and two, 

whether or not the Legislature itself, to the process 

they engaged in, correctly made that kind of 

decision. 

If we limit ourselves to those issues which I 

think are the proper issues before the Court, then 

we're going to have a lot shorter trial and we're not 

going to get into issues of, in essence, retrying as 

a factual issue the kinds of deliberations that the 

Legislature had to make in the allocation of the 

revenues that are available to them through the tax 

revenues of the state. 

MR. GRAY: I still pass the witness. I can 

respond but I 

MR. R. LUNA: Your Honor, this might be an 
• 

appropriate time to reurge our motion for summary 

judgment, at least in the sense that in reviewing 

those motions at some point that's convenient for the 

Court, we'd by happy to argue them. We have there 

cited all the cases which seem to be the proposition 

we've been discussing. I think it would be much more 

helpful for the Court if they had some authority in 

front of them rather than just oral argument. 
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THE COURT: Okay. 

MR. TURNER: Judge, may I take a moment 

here to mention a couple of points that might be 

helpful. 

Article VII, Section 1, that we've all been 

talking about says, "It shall be the duty of the 

Legislature of the state to establish and make 

suitable provision for the support and maintenance of 

an efficient system of public free schools." 

Then when we turn over and read Article VII, 

Section 3 -- I'm not going to read all of it but I'll 

read the portions that are relevant -- it says "The 

Legislature may also provide for the formation of 

school districts by general laws and such school 

districts shall embrace parts of two or more 

counties, and the Legislature shall be authorized to 

pass laws for the assessment and collection of taxes 

in said districts and for the management and control 

of the public schools or schools of such districts." 

It goes on down and gives the districts, it 

says, "Provided the majority of the qualified 

property tax-paying voters of the district voting at 

an election to be held for that purpose shall vote 

such tax not to exceed in any one year $1.00 on 

$100.00 valuation of the property subject to taxation 
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of any such district.• 

So in the Constitution itself, the Legislature 

is given the authority to create these districts and 

to give them the authority by law to assess and 

collect taxes. So we can see not only has the 

Legislature done that, but the Constitution itself 

seems to imply very clearly that one of the ways the 

Legislature is to carry out this duty that's 

mentioned in Article VII, Section 1, to establish and 

make suitable provision for the support and 

maintenance of schools was to create these school 

districts so that they could assess and collect taxes 

to do this. 

Now, we all know and Dr. Walker, I guess, has 

talked about this, that through the years, the 

contribution of states to that system of education 

has increased. We heard testimony about the early 

days, how that state contribution began to get to be 

greater as a percentage. 

Now, it's obvious from reading the cases that 

have been decided in other states that there is a 

lawsuit here. But I think the problem that we're 

running into is the various theories that seem to be 

advocated as indicated by the two theories that Mr. 

Gray suggested which was, one, that -- I kind of call 
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it the tail should wag the dog theory. 

In other words, we ought to be able to just 

look at how much is being spent out there by all 

these districts that the Constitution authorized the 

Legislature to create, and then after we get that 

total number, the $10 billion, we ought to have to 

back up and require the state to make some level of 

contribution to that system because of what the total 

box has turned out to have cost. 

I would submit, Your Honor, that this Article 

I, Section 7, is speaking of a duty of the 

Legislature to provide a system of efficient public 

schools and that, in itself, gives that Legislature 

the authority to say what that is in statutory form, 

which it has done. 

For example, the laws don't say anything about 

their funding formulas, they don't say anything about 

extracurricular activities, and a whole host of 

things that aren't mentioned. Now, the Plaintiffs 

would tell us there are some things they think 

inequity ought to be mentioned because they think 

that is inherently a part of education and that 

anybody would know it was, so it ought to be 

considered as part of the formula. We have seen 

those formulas change from time to time. So there 
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are some equity issues that are properly before the 

Court. And as we all know, not all inequities reach 

constitutional dimension. 

But this tail should wag the dog theory seems 
I 

to be giving us all trouble when perhaps it shouldn't· 

even be laying out there before us to bother us. 

And it also seems that this taxpayer equity 

issue seems to be giving us undue trouble, because I 

think we all know that the Legislature passes laws on 

things that are mentioned in the Constitution. We 

have a long Constitution, the state's function. But 

they pass laws in those areas that create costs for 

local units of government. 

So the fact that that occurs clearly does not 

reach a constitutional objection. So what I'm saying 

is the analysis of equity of our Texas system, from 

reading other cases in the other states, seems to be 

an appropriate exercise. And it appears very clear 

that all inequities may not be unconstitutional. So 

we can try that before this Court. 

But these other theories that are being 

advocated is where we're having trouble. I think 

it's the thing that's going to make us have a very 

lengthy lawsuit when it's really unnecessary. 

MR. O'HANLON: Your Honor, just a practical 
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consideration. Mr. Gray said out in the hall that 

the state ought to increase its share to 80 percent 

and the locals ought to spend 20. Do we really need 

to have to prove to the Court that do we need to 

get into that consideration, and this is what we're 

coming up, as to why the state is going to have 

trouble raising that additional 30 percent of that 

$10 billion program? Are they going to have to prove 

and go in and calculate what it would take in the way 

of additional taxation the citizens of the state and 

the likelihood that the citizens would vote on it or 

approve that kind of allocation of that tax effort to 

make the case? 

I mean, if we're getting into that and somehow 

having to prove a compelling state interest of why 

the state can't do that, we can do that. We can go 

out and we can elicit testimony from citizens in the 

state, and we're not going to be able, as a practical 

matter, to raise an additional $3 billion on top of 

the $6 billion that we're already projected to be in 

the hole in this state. We can do that. We can 

elicit it, but it's going to be a lengthy amount of 

testimony in this case. 

If we're trying it on that level that's where 

we're going to get, into considerations or whether or 
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not we can, as a practical matter, go out and 

increase our annual tax revenues in this state by $10 

billion or $9 billion if you're adding the deficit to 

the additional expenditure, and whether or not the 

voters will pass it. 

The way I submit that we do that, as envisioned 

by the Constitution, is if we're going to have that 

kind of fundamental change in the way that we do the 

business of government in Texas, that it be submitted 

to the voters of this state in the form of a 

constitutional amendment. The changes that they seek 

can be done. We can do away with Article VIII, 

Section l(e), create a statewide ad valorem taxation 

for the purpose of maintaining a free public school 

system and solve all the problems of equity. It can 

be done. 

But the point is that the voters get to vote on 

that. That's a constitutional amendment. And that's 

how our system of government envisions that we go 

about making these kinds of changes. 

What they're trying to do through this court 

case is, in essence, to get the Court to order that 

kind of fundamental change and avoid circumventing 

the Legislature and the voters of this state. 

THE COURT: Mr. Luna. 
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MR. R. LUNA: Your Honor, I was merely 

going to address what I think is 

Plaintiff-Intervenors' Exhibit No. 235, this book. 

I think when it was submitted, we were under 

the mistaken presumption it was coming in for the 

limited purpose of showing the historical background 

through this witness. We have now drifted into other 1 

areas and perhaps, in our opinion, deviated from the 

existing pleadings of this case. 

we would ask that the Court reconsider its 

ruling on the admission of this document and limit 

the admission of this document only to those portions 

that the witness discusses, and then that those are 

his opinions only rather than saying than the 

Defendants would be bound by everything in this book. 

Otherwise, we'd be obligated probably to go back and 

simply negate everything in this book. 

THE COURT: Are there any other problems 

you want me to solve today? 

MR. O'HANLON: I think we set a tableful. 

THE COURT: I don't know exactly what's 

being asked of me. Not knowing, I'm not going to 

make any ruling. 

But as for the School Board Members' Library, 

do you have anything to say about his motion for me 
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to reconsider its admissibility? 

MR. GRAY: Yes, sir. We oppose it. It was 

offered without limitation, without any form of 

objection. The witness has already testified 

extensively about it without objection to things that 

had absolutely nothing. to do with historical 

perspective, all the basic principles that are set 

forth in Chapter VII, and did the state meet any of 

those, and he said •no• as to each one. All that is 

today's terms. It has nothing to do with historical 

perspective. And there's absolutely no objections to 

any of that testimony. 

Our offer is without limitation. It's for all 

purposes. 

MR. KAUFFMAN: Your Honor, even if there 

had been objections, it would have been admissible. 

The witness is clearly qualified to offer opinions on 

those subjects, those subjects that he has testified 

about so far and that are in his book. 

MR. R. LUNA: I think we did object, Your 

Honor. That's what started all of this, that the 

witness' opinions were going beyond the scope of this 

trial as outlined by the pleadings of the case. 

In regard to this particular book, the only 

thing that we ask is that if the Court is going to 
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admit certain portions of it, that the Plaintiffs 

simply be required to read those portions out of the 

book to this Court for us to cross-exam. That's all. 

THE COURT: I think their position is that 

the whole thing is in evidence. There's not any 

portions of it. It's all in evidence. That's their 

position. 

MR. R. LUNA: Yes, sir. 

THE COURT: When I let him read portions of 

it, it was only because the evidence rules allow that 

once a document is in evidence, one may read all or 

part of it to the trier of fact. 

MR. R. LUNA: Yes, sir. 

THE COURT: So the part that he read 

doesn't necessarily mean that's the only part that's 

in evidence. 

MR. R. LUNA: Yes, sir. You're correct and 

I objected at that point in time. The Court 

overruled my objection to allow him to read it. And 

because, again, of the mistaken impression we had 

received from opposing counsel what this witness was 

going to be testifying as to here today and the 

purpose of this book, then, at this time, we would 

I guess the appropriate legal motion would be to move 

to strike this particular exhibit other than those 
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THE COURT: Okay. Any reply? 

MR. GRAY: No, Your Honor. 
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THE COURT: I'll respectfully overrule. I 

5 understand your situation, but I'll respectfully 

6 overrule. 

7 MR. O'HANLON: Are we ready to proceed? 

8 MR. GRAY: I still pass the witness. 

9 CROSS EXAMINATION 

10 BY MR. O'HANLON: 

11 
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A. 

Dr. Walker, let's talk about what the framers of the 

Texas Constitution envisioned at the time that they 

passed the Constitution. 

Did the framers of the Constitution envision a 

system in which the state would put $5 billion a year 

into the provisions of public education? 

To the best of my knowledge, the framers of the 

Constitution envisioned a system of education that 

would dedicate to the system of public schools those 

revenues dedicated in the Constitution of 1876 from 

the available school fund revenues. 

There was no provision in the Constitution of 

1876 as originally adopted for a state ad valorem tax 

for education, which had been in previous 

Constitutions since 1845, was not in there. And 
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there was no provision for local taxation in schools 

except for municipal districts, as we have testified 

before. 

so I envision that -- I think they envisioned a / 

system where the funding was the available school 

fund receiving revenues primarily from the permanent 

school fund. 

Now, the available school fund was set aside with, if 

I'm not mistaken, approximately a $2 million grant 

was the original establishment of the available 

school fund? 

In 1854, a little over $2 million, $2 million from 

the Compromise of 1850 and some additional revenues 

that would have been appropriated under the 

Constitution of 1845, but had not been disbursed, 

made the initial fund -- it was dissipated during the 

Civil war and was reconstructed. And I would 

estimate that at that time in 1876, it probably 

contained approximately $3 million. 

THE COURT: What contained $3 million? 

THE WITNESS: The permanent school fund. 

THE COURT: The permanent school fund, 

okay. 

I 

25 BY MR. O'HANLON: 
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So the only thing the framers had in mind was that 

they were going to set aside something called an 

available school fund, which was set up by the 

Constitution, and that would be it. The money that 

was yielded from that would be disbursed on an 

essentially per capita basis to the citizens of the 

state and that that would fund education. 

That's true. 

Okay. There was never any comtemplation of large 

scale appropriations from the general revenues into 

that system, was there? 

Not in 1876. 

Okay. And that same Constitution of 1876 was what 

brought us Article VII, Section 1, even though that 

had been moved from Article X, Section 1, in 

essentially the same language, right? 

Yes, sir. 

Okay. And that same Article VII, Section 1, is down 

to us unchanged from that period of time. 

To my knowledge, yes. 

Okay. So that when the Legislature said the 

provision of an efficient system of education, they 

were envisioning the best we could do with the 

revenues off of a $3 million fund. 

Yes, sir. I testified that I believe that the 
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• 

Q. 

A. 

framers of the Constitution, when they stated 

"efficient" meant non-extravagant. 

Okay. Well, they're certainly not going to get 

extravagant with that kind of money, are they? 

2044 

No, sir. I believe the first distribution of 

available school fund was less than $2.00 per pupil. 

Okay. Now, over the years, the Legislature, in its 

wisdom, has made additional resources available to 

the permanent school fund by the assigning of certain 

-- the revenues from sales of certain lands; isn't 

that right? 

The revenues from the sale of land became part of the 

corpus of the permanent school fund. There were 

other provisions for revenues to the available school 

fund other than the earnings from the permanent 

school fund. More were added as the years went by. 

Until the Minimum Foundation Program was set in 

place, the available school fund was the principal 

mechanism until 1949. 

Until 1949, are you aware of anybody that thought 

that the system of school finance in Texas was 

somehow violative of the intent of the framers by 

using only the available school fund for the 

distribution of state aid? 

I'm not aware of any cases. 
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Okay. And as a matter of fact, the available school 

fund in the State of Texas is, at this present date, 

distributing on a per capita basis'in exactly the 

same method that was originally intended by the 

framers of the Texas Constitution. 

Well, it was distributed in a method since 1949 

that's different in that the distribution from the 

available school fund is subsumed under the 

Foundation School Program distributions except for 

those districts that do not qualify for the 

Foundation School Program. 

But for all Foundation School Program 

districts, it's subsumed under the Foundation School 

Program allotment. So in effect, the available 

school fund becomes part of the funding mechanism of 

the Foundation School Program. 

Now, that doesn't violate the intent of the framers, 

does it, do you think? Don't we get to the same 

place essentially by saying that if the basic 

allotment is 1,350, then we take out the 280, that's 

about the number that's yielded on a per capita basis 

from investment of the permanent school fund right 

now, isn't it? 

The total available school fund, yes, approximately. 

Okay. Well, isn't that the effect of saying that the 
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Legislature is going to fund out of general revenues 

$970.00? 

Well, after a fashion. The 1,350 is magnified by 

other factors and the total district entitlement to 

state aid is calculated after the local share is 

applied. And then after determining how much money 

the district is going to receive of the Foundation 

School Program entitlement, a reduction is made from 

that of the available school fund revenues to the 

district because it comes from a separate state fund 

than the Foundation School fund monies. So it's the 

Foundation School fund plus available school fund 

monies will equal the entitlement of the district 

under the formulas. 

The reason why the state cannot fund this $280.00 per 

pupil to the so-called budget balanced districts is 

precisely because the constitutional constraints that 

require them to distribute that on a per capita basis 

to all children in the state. 

There is a constitutional provision for that 

distribution from the sources cited in the 

Constitution. 

Okay. So they're not violating the intent of the 

framers by distributing that, in essence, on a per 

capita basis to all children in the state? 
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No. 

Okay. Now, let's talk about facilities for a second. 

Were facilities ever considered by the framers 

to be part of the state funding pattern? 

I would have to say, to the best of my knowledge, the 

framers of the Constitution did not visualize 

facilities as an expense of the state. I will tell 

you why I think that. 

There was a provision under the previous 

Constitution that the Legislature provide for these. 

There was an ad valorem tax mandatory of $1.00 per 

hundred assessed on all the school districts in the 

state for the building of schoolhouse and the 

operation of a ten-month school year. 

The framers of the Constitution or historical 

sources tell me that the framers of the Constitution 

were reacting against the previous regime and 

therefore did not include anything about local taxes 

in the Constitution at all. 

so I cannot say that they envisioned that 

facilities would be an expenditure. The school law 

that enabled the Constitution of 1876 in establishing 

that community system of schools provided that when 

parents made application to the county judge to have 

a community school system for that year, that they 
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would tell the county judge they had a schoolhouses 

provided, otherwise they were not eligible to receive 

their per capita distribution. But it was totally 

the parental responsibility to provide the facility 

for the school. 

So even under the first version of the Constitution 

that the provision of a schoolhouse, or as we call 

them here in this court case facilities, were 

required to be provided by the local folks even 

before you could get state money at all? 

Yes • 

Okay. Could you tell us what version of the 

Constitution required the ten-month school and the --

186 9. 

Okay. 

I'm not clear. I would have to look at the 

constitutional provision. That was the provision of 

the school law that enabled -- that the schools 

operated under. The school law of 1873, I believe, 

mandated $1.00 per hundred. 

Okay. Do you think that the framers of the 

Constitution envisioned a system in which everybody 

would have the same ad valorem tax rate? 

Well, the framers of the Constitution did not provide 

for an ad valorem tax for schools. 
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Okay. That was in 1876? 

Yes. 

Then we got into the situation of having two 

different tax rates depending on where you were. 

Yes. 

When was that? 

2049 

The law of May of 1875 that enabled municipalities to 

operate independent school districts and to levy 

taxes for the support of those schools was in effect 

from 1875 onward. 

There was no provision for districts outside of 

incorporated cities and towns to provide for any ad 

valorem taxation until the constitutional amendment 

of November of 1883, which was enabled by the school 

law of 1884. That was the one that established a 

maximum tax rate of 20 cents per hundred in the 

so-called rural schools. 

That 20 cent tax rate was specifically envisioned by 

a constitutional amendment, wasn't it? 

Yes. 

Okay. And that, in essence, locked in a situation in 

which you have a differential ability to tax between 

the county schools and the municipal schools? 

Yes. 

Did the folks that amended that Constitution consider 
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anything to be wrong with that? 

Well, I think that the -- I would have to answer that 

by saying that there were persons in the state like 

the Conference for Education in Texas in the early 

1900s that said "This is an inequitable situation and 

we should try to get the Constitution amended," which 

it was in November of 1907 to bring it to where each 

had maximum of 50 cents per hundred tax rate. So it 

was amended in 1907 to make it equitable. 

So there was some problem, I think, in some 

person's minds about the inequities, although they 

were provided that way in the Constitution. 

But the method they chose to challenge those 

inequities was by a constitutional amendment. 

That's true. 

Does that give you any inclination as to whether or 

not they thought there was any kind of an equal 

protection problem or anything in that? 

I would have to go back to an earlier statement 

today. I believe that in the 19th Century, in the 

early 20th Century, the concern of the leaders of the 

state, the leaders in education, the populous in 

general, the concern was to have an adequate public 

school system. And it was only about that time and a 

little later that equity became a consideration. 
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From my reading of historical data, adequacy 

was the primary consideration, and adequacy was not 

being achieved with the 20 cent rate, and also the 

two-thirds vote of property owners required to 

install that so that that amendment relaxed the 

standards for voting in taxing and raise the limits. 

If I'm not mistaken, the commentators at the time and 

subsequent historical commentators, I believe you 

yourself have said the problem here was that you 

couldn't ever get two-thirds of the voters, or very 

seldom could get two-thirds of the voters to vote for 

a tax increase. 

The historical sources say that there were many 

instances in which the tax could not be passed 

because of the two-thirds majority and the fact that 

absentee landlordism was a contributing factor to 

that situation. 

Did I hear you say that equity was not a 

consideration to the framers of the Constitution? 

Yes. As I testified earlier today, I believe that 

equity was a consideration that came about early in 

the 19th Century. I said my first encounter of a 

book by a school finance theorist addressing this 

problem is the Cuberly book of 1906, that by 

approximately World War I, although a little before 
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in Texas with the rural school equalization aid of 

1915, obviously the problem was considered a problem 

and the Legislature addressed it. 

So I would say about this time, equity became a 

consideration in the school finance logic of persons 

who were working in that area at the time. 

Okay. Is it fair to say that equity, from the time 

that that consideration was coined or that term was 

coined with respect to school finance, until the 

filing of the Rodriguez lawsuit, in essence, was a 

matter that had always been considered to be a matter 

for the Legislature to address? 

Well, I am not personally aware of any suits 

assailing the school finance system between that time 

and 1971, but that's not an area in which I have 

endeavored to research. 

Okay. But starting in 1918 or thereabouts with the 

first provision for small and sparce -- I believe 

that's what they call it now -- allotments for 

smaller districts, that was the first time when the 

Legislature attempted to deal with an equity issue. 

In 1915. 

1915, excuse me. 

Are you aware that they were under any 

compulsion to do so or they did so because they felt 
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it was a proper thing to do? 

I think that the rural school equalization aid 

granted by the Legislature in 1915 was a reaction to 

an unobserved need in rural school districts that 

there was a necessity to put additional state monies 

into those school districts to raise the level of 

quality of education in those schools because they 

have suffered for a number of years from low tax 

rates or no tax rates. 

There was a perception that there was a problem 

to be addressed there, and it was primarily, at least 

at that time, a rural versus urban thing, and money 

needed to go to rural school districts where there 

was not much taxing and there was not much value 

there to tax on. 

I suppose, in no small respects, that was related to 

the phenomenon of Pa Ferguson and the fact that he 

was a Populist and somehow, by virtue of that, raised 

a lot of consciousness out in the rural area. 

As I understand it, that was a plank in his platform 

in 1914, to get aid to the rural schools. 

THE COURT: Let's stop for the day and 

close for the week. 

Well, since you all will have a long weekend, 

something sticks in my history mind that there was a 
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period of time when Texas had power, probably, but it 

did not have statewide taxes; that is, the state did 

not have much revenues. And something sticks in my 

mind that there was a period of time in there when 

many of the counties were richer in terms of what 

money they had to spend than the state was, like 

Dallas County or Houston, whichever one developed 

first, had a lot more revenue to spend than the state 

did. 

Over the weekend, if somebody has an 

inclination, you might see if that's not so, just for 

fun. Don't strain yourselves. 

But it seems to me like if I were in the State 

Legislature a long time ago, and if I could, I 

probably would put off as much taxes as I could on 

the locals. 

I'm a state judge. I'm paid largely by the 

state, and yet the state requires this county to 

provide me with this room and that court reporter and 

that bailiff over there. The county pays for those 

people, but the state pays for me. 

The idea being, again, is to express sort of 

how we do things now coming from our roots; and that 

is, there was probably ample time in our early state 

history when the state did no~ want to raise taxes 
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and disburse revenues and shifted that off to local 

governments, including school districts. 

See you all again Monday. 

(Proceedings adjourned until 

(February 9, 1987. 
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11 MR. HAROLD HAWKINS 

12 

13 

14 

15 

16 

17 

18 

Direct Examination by Mr. Gray -------------
Cross Examination by Mr. Kautfman ----------
Cross Examination by Mr. O'Hanlon -----------

FEBRUARY 13, 1987 
VOLUME XVI 

19 WITNESSES: 

20 'MR. HAROLD HAWKINS 

x 

2699 
28UU 
2808 

2816 
2838 
2844 

2849 
2 87 8 
2879 

21 Cross Examination (Cont'd) by Mr. O'Hanlon -- 2896 
Cross Examination by Mr. Turner ------------- 29~u 

2 2 

23 

.:G4 

25 
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3 
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I 

I 

I WITNESSES: 

I N D E X (CONTINUED) 

FEBRUARY 17, 1987 
VOLUME XVII 

xi 

5 MR. CRAIG FOSTER 

6 Further Redirect Examination by Mr. Kauffman - 3006 
Further Recross Examination by Mr. O'Hanlon -- 3013 

7 Further Recross Examination by Mr. Turner ---- 3046 

8 

9 DR. FRANK W. LUTZ 

10 

11 

12 -

13 

Direct Examination by Mr. Gray --------------- 3072 
Cross Examination by Mr. O'Hanlon ------------ 3088 
Cross Examination by Mr. Turner -------------- 3098 
Cross Examination by Ms. Milford ------------- 3103 
Recross Examination by Mr. O'Hanlon ---------- 3110 
Redirect Examination by Mr. Gray ------------- 3118 

14 MR. CRAIG FOSTER 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Further Recross Examination (Resumed) by 
Mr. Turner ----------------------------- 3121 

Further Recross Examination by Mr. R. Luna --- 3157 
Examination by the Court --------------------- 3176 

MR. ALAN POGUE 

Direct Examination by Mr. Richards ----------- 3194 
Voir Dire Examination by Mr. R. Luna --------- 3202 
Voir Dire Examination by Mr. O'Hanlon -------- 3205 
Voir Dire Examination by Mr. Turner ---------- 3207 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

:lS 

I 

I 

i 
I 

I 

i 

I 
rITNESSES: 

/MR. CRAIG FOSTER 

I N D E X (CONTINUED) 

FEBRUARY 18, 1987 
VOLUME XVIII 

! Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Turner ---
Further Recross Examination by Mr. R. Luna --
Further Recross Examination by Mr. O'Hanlon -
Cross Examination oy Mr. Gray ---------------
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Turner ---
Further Recross Examination by Mr. R. Luna --
Further Redirect Examination by Mr. Kautfrnan -

IMR. ALLEN BOYD 
i 
i Direct Examination by Mr. Kautfman ----------

Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Ms. Miltord ~-----------
Redirect Examination by Mr. Kautfman ---------

FEBRUARY 19, 1987 
VOLUME IX 

pR. JOSE CARDENAS 
! 
I 
i 

Direct Examination by Mr. Kauffman ----------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Turner -------------
Cross Examination by Ms. Miltord ------------
Examination by the Court ---------------------

xii 

J22b 
3286 
33:>3 
3356 
33/l 
3315 
33 II 
3385 
3386 

3388 
3418 
3438 
3441 
3444 

3449 
3484 
3487 
3491 
3496 
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13 

14 

15 
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18 

I N D E X (CONTINUED) 

FEBRUARY 20, 1987 
VOLUME XX 

xiii 

Defendants Motion for Judgment --------------- 3548 

FEBRUARY 23, 1987 
VOLUME XXI 

!WITNESSES: 

DEFENDANTS' EVIDENCE 

I 
[MR. LYNN MOAK 

I 

I 

Direct Examination by Mr. Thompson ----------
Voir Dire Examination by Mr. Kautfman -------
Direct Examination (Resumed) by Mr. Thompson -
Voir Dire Examination by Mr. Kauffman -------
Direct Examination (Resumed) by Mr. Thompson -
Examination by the Court --------------------
Direct Examination (Resumed) by Mr. Thompson -
Voir Dire Examination by Mr. Kautfman -------
Direct Examination (Resumed) by Mr. Thompson -

FEBRUARY 24, 1987 
VOLUME XXII 

3661 
3683 
3684 
3692 
3693 
3699 
37Ul 
3741 
375U 

19 WITNESSES: 

20 MR. LYNN MOAK 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 3854 
Examination by Mr. Richards ------------------ 389U 
Examination by Mr. Kautfman ------------------ 3891 
Direct Examination (Resumed) by Mr. Thompson - 3895 
Voir Dire Examination by Mr. Kautfman -------- 3934 
Voir Dire Examination by Mr. Gray ------------ 3935 
Direct Examination (Resumed) by Mr. Thompson - 3937 
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11 

12 

13 

14 
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18 

19 
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21 

22 

23 
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I 

I N D E X (CONTINUED) 

ITNESSES: 

R. ROBBY V. COLLINS 

FEBRUARY 25, 1987 
VOLUME XXIII 

xiv 

Direct Examination by Mr. Thompson -----~----- 3976 
Cross Examination by Mr. Turner -------------- 4U4~ 
Cross Examination by Mr. R. Luna ------------- 4083 
Cross Examination by Mr. Gray ---------------- 4U9l 
Redirect Examination by Mr. Tnompson --------- 4l!j 
Recross Examination by Mr. Turner ------------ 412U 
Recross Examination by Mr. R. Luna ----------- 4129 
Examination by the Court --------------------- 41Jj 
Further Redirect Examination by Mr. Thompson - 415U 
Examination by the Court --------------------- 41~~ 
Further Recross Examination by Mr. Turner ---- 416U 
Further Recross Examination by Mr. R. Luna --- 4112 
Examination by the Court --------------------- 4178 

FEBRUARY 26, 1987 
VOLUME XXIV 

i 
~ITNESSES: 
I 

I PR. DEBORAH VERSTEGEN 
i 

Direct Examination by Mr. O'Hanlon ----------- 419U 
Voir Dire Examination by Mr. Kauffman -------- 4194 
Direct Examination (Resumed) by Mr. O'Hanlon - 419~ 

Examination by the Court --------------------- 4211 
Direct Examination (Resumed) by Mr. O'Hanlon - 4276 
Voir Dire Examination by Mr. Kauffman -------- 428U 
Direct Examination (Resum~d) by Mr. O'Hanlon - 4281 
Cross Examination by Mr. Turner -------------- 4288 
Cross Examination by Mr. Gray ---------------- 43UJ 
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I N D E X (CONTINUED) 

FEBRUARY 27, 1987 
VOLUME XXV 

xv 

rITNESSES: 
I 

/DR. DEBORAH VERSTEGEN 

i 
I 

! 
Cross Examination by Mr. Perez-Bustillo ------ 4380 
Cross Examination by Mr. Kauffman ------------ 442/ 
Redirect Examination by Mr. O'Hanlon --------- 45~~ 

MARCH 2, 1987 
VOLUME XXVI 

12 WITNESSES: 

13 MR. LYNN MOAK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination (Cont.) by Mr. Thompson --- 46U4 
Voir Dire Examination by Mr. Kautfman -------- 4672 
Direct Examination (Resumed) by Mr. Thompson - 4672 
Voir Dire Examination by Mr. Kautfman -------- 4703 
Voir Dire Examination by Mr. Richards -------- 47U4 
Direct Examination (Resumed) by Mr. Thompson - 4705 
Voir Dire Examination by Mr. Kauffman -------- 4731 
Direct Examination (Resumed) by Mr. Thompson - 4731 
Voir Dire Examination by Mr. Richards -------- 4754 
Direct Examination (Resumed) by Mr. Thompson - 4756 
Examination by the Court --------------------- 4772 
Direct Examination (Resumed) by Mr. Thompson - 4773 
Examination by the Court --------------------- 4774 
Direct Examination (Resumed) by Mr. Thompson - 4775 
Voir Dire Examination by Mr. Kauffman -------- 4789 
Direct Examination (Resumed) by Mr. Thompson - 4790 
Voir Dire Examination by Mr. Gray ------------ 4792 
Examination by the Court --------------------- 4792 
Direct Examination (Resumed) by Mr. Thompson - 4794 
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I N D E X (CONTINUED) 

MARCH 3, 1987 
VOLUME XXVII 

xvi 

4 ITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
I 

Direct Examination (Cont.) by Mr. Thompson --- 4799 
Voir Dire Examination by Mr. Richards -------- 48UU 
Direct Examination (Resumed) by Mr. Thompson - 4803 
Voir Dire Examination by Mr. Kautfman -------- 4817 
Voir Dire Examination by Mr. Richards -------- 4819 
Direct Examination (Resumed) by Mr. Thompson - 4823 
Cross Examination by Mr. Turner -------------- 4879 
Cross Examination by Mr. R. Luna ------------- 4904 
Cross Examination by Mr. Gray --------------- --- 4917 

MARCH 4, 1987 
VOLUME XXVIII 

16 WITNESSES: 

17 MR. LYNN MOAK 

18 Cross Examination (Cont.) by Mr. Gray -------- 4986 
Discussion by attorneys ---------------------- 5011 

19 Cross Examination (Resumed) by Mr. Gray ------ 5126 

20 

21 

22 

23 

25 
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I N D E X (CONTINUED) 

MARCH 5, 1987 
VOLUME XXIX 

xvii 

4 WITNESSES: 

5 MR. LYNN MOAK 

6 

7 

8 

9 

10 

11 

12 

Cross Examination (Cont.) by Mr. Gray -------- 5155 
Redirect Examination by Mr. Thompson --------- 5159 
Recross Examination by Mr. R. Luna ----------- 5186 
Recross Examination by Mr. Gray -------------- 5189 
Examination by the Court --------------------- 5192 
Cross Examination by Mr. Hall ---------------- 5206 
Further Redirect Examination by Mr. Thompson - 5210 
Further Recross Examination by Mr. R. Luna --- 5213 
Further Examination by the Court ------------- 5215 

13 DR. RICHARD KIRKPATRICK 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. O'Hanlon ----------- 5231 
Cross Examination by Mr. R. Luna ------------- 5282 
Cross Examination by Mr. Gray ---------------- 5300 
Redirect Examination by Mr. O'Hanlon --------- 5306 
Examination by the Court --------------------- 5309 
Further Redirect Examination by Mr. O'Hanlon - 5311 
Examination by the Court --~------------------ 5318 
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I N D E X (CONTINUED) 

MARCH 23, 1987 
VOLUME XXX 

xviii 

4 WITNESSES: 

5 DR. HERBERT WALBERG 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. R. Luna ------------ 5326 
Examination by the Court --------------------- 5354 
Direct Examination (Resumed) by Mr. R. Luna -- 5358 
Cross Examination by Mr. Turner -------------- 5401 
Cross Examination by Mr. O'Hanlon ------------ 5411 
Cross Examination by Mr. Roos ---------------- 5420 
Cross Examination by Mr. Gray ---------------- 5482 
Redirect Examination by Mr. R. Luna ---------- 5526 
Examination by the Court --------------------- 5529 
Recross Examination by Mr. Roos -------------- 5538 
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12 

13 

I N D E X (CONTINUED) 

MARCH 24, 1987 
VOLUME XXXI 

~ITNESSES: 
I 
i 
:MR. MARVIN DAMERON 

Direct Examination by Mr. E. Luna -----------
Cross Examination by Mr. O'Hanlon -----------
Cross Examination by Mr. Richards -----------
Cross Examination by Mr. Kautfman -----------
Redirect Examination by Mr. E. Luna ---------
Recross Examination by Mr. O'Hanlon ---------
Cross Examination by Mr. Turner -------------
Recross Examination by Mr. Richards ---------
Recross Examination by Mr. Kauffman ---------
Further Redirect Examination by Mr. E. Luna 
Further Recross Examination by Mr. O'Hanlon -
Further Recross Examination by Mr. Kautfman -
Recross Examination by Mr. Turner -----------
Examination by the Court ---------------------

xix 

5544 
556J 
5578 
5 5!:13 
5610 
5616 
562U 
5624 
562~ 

5637 
563/ 
5638 
5638 
5639 

14 iMR. DAN LONG 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. E. Luna ------------ 5640 
Cross Examination by Mr. Turner -------------- 5657 
Cross Examination by Mr. O'Hanlon ------------ 5675 
Cross Examination by Mr. Kauffman ------------ 5692 
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2 

3 

I N D E X (CONTINUED) 

MARCH 25, 1987 
VOLUME XXXII 

xx 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 Direct Examination by Mr. R. Luna ------------- 5724 
Voir Dire Examination by Mr. Gray ------------- 5782 

7 Direct Examination (Resumed) by Mr. R. Luna --- 5783 

8 MR. RUBEN ESQUIVEL 

9 

10 

11 

Direct Examination by Mr. E. Luna ------------- 5796 
Cross Examination by Mr. Kauffman ------------- 5810 
Cross Examination by Mr. Gray ----------------- 5820 
Redirect Examination by Mr. E. Luna ----------- 5823 

12 DR. DAN LONG 

13 Cross Examination (Resumed) by Mr. Kauffman --- 5829 

14 

15 

16 

17 

MARCH 26, 1987 
VOLUME XXXIII 

18 WITNESSES: 

19 DR. DAN LONG 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Kauffman ----- 5874 
Cross Examination by Mr. Richards ------------- 5907 
Redirect Examination by Mr. R. Luna ----------- 5936 
Recross Examination by Mr. Turner ------------- 5974 
Recross Examination by Mr. O'Hanlon ----------- 6025 
Recross Examination by Mr. Richards ----------- 6029 
Recross Examination by Mr. Kauffman ----------- 6037 
Further Redirect Examination by Mr. R. Luna --- 6053 
Examination by the Court ---------------------- 6061 
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3 

I N D E X <Continued) 

MARCH 27, 1987 
VOLUME XXXIV 

xxi 

4 WITNESSES: 

5 DR. ROBERT JEWELL 

6 

7 

8 

9 

Cross Examination by Mr. Roos ----------------- 6086 
Cross Examination by Mr. Gray ----------------- 6128 
Redirect Examination by Mr. R. Luna ----------- 6167 
Cross Examination by Mr. O'Hanlon ------------- 6191 

10 DR. BUDDY L. DAVIS 

11 

12 

13 

14 

15 

16 

Direct Examination by Mr. Turner -------------- 6198 
Cross Examination by Mr. Gray ----------------- 6229 
Cross Examination by Mr. Kauffman ------------- 6240 
Redirect Examination by Mr. Turner ------------ 6242 
Recross Examination by Mr. Gray --------------- 6245 
Cross Examination by Mr. O'Hanlon ------------- 6246 
Further Redirect Examination by Mr. Turner ---- 6247 
Examination by the Court ---------------------- 6251 

17 DR. VICTORIA BERGIN 

18 Direct Examination by Mr. Thompson ------------ 6252 

19 

20 

21 

22 

23 

24 

25 
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3 

I N D E X (CONTINUED) 

MARCH 30, 1987 
VOLUME XXXV 

xx ii 

4 WITNESSES: 

5 DR. VICTORIA BERGIN 

6 

7 

8 

9 

10 

11 

12 

13 

Direct Examination (Cont.) by Mr. Thompson ---- 6281 
Cross Examination by Mr. Turner --------------- 6366 
Cross Examination by Mr. R. Luna -------------- 6422 
Cross Examination by Mr. Kauffman ------------- 6428 

MARCH 31, 1987 
VOLUME XXXVI 

14 WITNESSES: 

15 DR. VICTORIA BERGIN 

16 

17 

18 

19 

20 

Cross Examination (Cont.) by Mr. Kauffman ----- 6493 
Cross Examination by Mr. Gray ----------------- 6498 
Redirect Examination by Mr. Thompson ---------- 6558 
Recross Examination by Mr. Turner ------------- 6570 
Recross Examination by Mr. Gray --------------- 6580 
Examination by the Court ---------------------- 6584 

21 DR. WILLIAM N. KIRBY 

22 Direct Examination by Mr. Thompson ------------ 6597 
Cross Examination by Mr. Richards ------------- 6672 

23 

24 

25 
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I N D E X (CONTINUED) 

APRIL 1, 1987 
VOLUME XXXVII 

xx iii 

4 1 ITNESSES: 

5 DR. WILLIAM N. KIRBY 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

l3 

24 

l5 

Cross Examination (Res.) by Mr. Richards ------ 671~ 
Cross Examination by Mr. Kauffman ------------- 67J2 
Redirect Examination by Mr. Thompson ---------- 6783 
Cross Examination by Mr. Turner --------------- 6797 
Cross Examination by Mr. R. Luna -------------- 6818 
Recross Examination by Mr. Richards ----------- 6824 
Recross Examination by Mr. Kautfman ----------- 6829 
Recross Examination by Mr. Turner ------~------ 6832 
Examination by the Court ---------------------- 6833 
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3 

I N D E X (CONTINUED) 

APRIL 6, 1987 
VOLUME XXXVIII 

xxiv 

4 WITNESSES: 

5 DR. ARTHUR E. WISE 

6 Direct Examination by Mr. Bustillo ------------ 6852 
Cross Examination by Mr. Hall ----------------- 6939 

7 

8 

9 

10 

11 

12 

APRIL 7, 1981 
VOLUME XXXIX 

13 WITNESSES: 

14 OR. ARTHUR E. WISE 

. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cross Examination (Cont.) by Mr. Hall --------- 706.:S 
Cross Examination by Mr. O'Hanlon ------------- 7134 
Cross Examination by Mr. R. Luna -------------- 72U~ 
Examination by the Court --~------------------- 7221 
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I N D E X (CONTINUED) 

APRIL 8, 1987 
VOLUME XL 

xxv 

4 WITNESSES: 

5 DR. JAMES WARD 

6 

7 

8 

9 

10 

Direct Examination by Mr. R. Luna ------------- 7236 
Cross Examination by Mr. Turner --------------- 7277 
Cross Examination by Mr. O'Hanlon ------------- 7284 
Cross Examination by Mr. Kautfman ------------- 728~ 
Cross Examination by Mr. Gray ----------------- 7314 
Redirect Examination by Mr. R. Luna ----------- 734U 
Recross Examination by Mr. O'Hanlon ----------- 7343 
Examination by the Court ---------------------- 734~ 

11 MR. ALBERT CORTEZ 

12 

13 

14 

15 

16 

17 

18 

19 

~l 

23 

24 

25 

Direct Examination by Mr. Kauffman ------------ 7359 
Voir Dire Examination by Mr. O'Hanlon --------- 7373 
Voir Dire Examination by Mr. Turner ----------- 7377 
Direct Examination (Res.) by Mr. Kautfman ----- 7379 
Cross Examination by Mr. O'Hanlon ------------- 7397 
Cross Examination by Mr. Turner --------------- 7421 
Cross Examination by Mr. R. Luna -------------- 7442 
Further Cross Examination by Mr. O'Hanlon ----- 7451 
Examination by the Court -------------~-------- 745~ 

ALL PARTIES REST AND CLOSE ---------- 7488 

APRIL 9, 1987 
VOLUME XLI 

Discussion ------------------------------------ 7493 
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I N D E X (CONTINUED) 

APRIL 21, 1987 
VOLUME XLII 

xxvi 

Findings of Fact Argument -------------~------- 7529 

APRIL 23, 1987 
VOLUME XLIII 

9 FINAL ARGUMENT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By Mr. Kauffman ------------------------------- 7610 
By Mr. Richards ------------------------------- 7625 
By Mr. Gray ----------------------------------- 7633 
By Mr. Turner --------------------------------- 7643 
By Mr. R. Luna -------------------------------- 7669 
By Mr. Boyle ---------------------------------- 7685 
By Mr. O'Hanlon ------------------------------~ 7696 

APRIL 29, 1987 
VOLUME XLIV 

Decision announced by Judge Harley Clark ------ 7717 

MAY 2 2, 1987 
VOLUME XLV 

Discussion by Counsel ------------------------ 7755 
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4 WITNESSES: 

I N D E X (CONTINUED) 

JUNE 1, 1987 
VOLUME XLVI 

5 MR. ALBERT H. KAUFFMAN 

xxvii 

6 i Direct Examination by Mr. Larson -------------- 7908 
Cross Examinatiori by Mr. O'Hanlon ------------- 7921 

7 Redirect Examination by Mr. Larson ------------ 7951 

8 

9 MR. RICHARD E. GRAY, III 

10 Statement by Mr. Gray ------------------------- 7952 
Cross Examination by Mr. O'Hanlon ------------- 7957 

11 

12 

13 MR. DAVID R. RICHARDS 

14 Statement by Mr. Richards --------------------- 7970 
Cross Examination by Mr. Kauffman ------------- 7972 

15 Cross Examination by Mr. O'Hanlon ------------- 7974 

16 Statement by Mr. Kauffman 7978 

17 

' 
18 Discussion -------~--------------------------------- 7980 

19 

20 Reporter's Certificate ----------------------------- 7994 

21 

22 

23 

24 

25 
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2059 

FEBRUARY 9, 1987 

MR. O'HANLON: Judge, in response to your 

inquiry at the close of the proceedings on Thursday, 

we have gone and pulled a historical article from the 

Southwestern Historical Quarterly. I've got copies 

for co-counsel here of that article. It kind of 

explains the development of the Texas system of 

taxation, at least until 1951, when the article was 

written. 

Since that time, I guess the most significant 

development in -- historical development that we've 

got has been the implementation of kind of a broad 

based limited sales tax which was promulgated in 1961 

by the Texas Legislature. 

In response to that, the Legislature convened 

commission on state and local tax policy in 1962, and 

we've got a memorandum of their proceedings. The 

recommendation there was that from that point, that 

the state get out of the ad valorem tax business -

and we'll go into this some with Dr. Walker -- to 

free up the property tax as a tax base for local 

entities. Those recommendations were adopted. 

I had said it occurred in the late •sos. It 

was actually the early '60s when there was a stair 

step out of the last vestiges of the local property 
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2060 

tax or property tax as a source of state revenues. 

That's when the state kind of got out of the business 

of taxing on a -- then, of course, we get into the 

Peveto process, which specifically prohibited the 

state. We'll go into some of the developments in 

some more depth. 

I suppose you can read the article or I can 

briefly summarize the high points of it at your 

pleasure. 

THE COURT: Okay. Why don't we finish up 

11 with this witness and we'll talk about it as we go 

12 along. 

13 MR. O'HANLON: Okay. 

14 DR. BILL WALKER 

15 was recalled as a witness, and after having been reminded 

16 he was still under oath, testified as follows, to-wit: 

17 CROSS EXAMINATION (RESUMED) 

18 BY MR. O'HANLON: 

19 

20 

21 

22 

23 

24 

25 

Q. Dr. Walker, when we left on Thursday, we were talking 

about Paul Ferguson. I want to circle back for a 

second and talk about the differences between the 

Constitution of 1869 and the Constitution of 1876 and 

how those came about. 

The Constitution of 1869 was promulgated by the 

what were called the Radical Republicans. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

2061 

Yes. That's true. 

Who were the Radical Republicans? 

The Radical Republicans, as I recall, were the 

dominating force in Texas politics immediately after 

the Civil war. 

Okay. Those were both --

MR. GRAY: Doctor, I don't think your mike 

is on. 

The Radical Republicans were a dominating force in 

Texas politics after the Civil War. Probably the 

most common name for the encouraging of persons into 

the state and sympathized with those groups were 

Carpetbaggers. 

The people who sympathized with them were known as 

Scalawags, if I'm not mistaken. 

That's true. 

All right. Now, those folks were not -- were able to 

take power, were they not, by virtue in some respects 

of the disenfranchisement of the number of folks who 

supported the Confederacy? 

That is true. 

All right. Now, the Constitution that was 

promulgated -- pursuant to that Constitution of 1869 

there was a mandatory dollar property tax for the 

support of schools, was there not? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

2062 

Pursuant to the Constitution, there was a law enacted 

by the Legislature which enforced $1.00 per $100.00 

property tax. 

All right. Is it fair to say there was a strong 

reaction against that dollar property tax? 

Yes. It would be fair to say there was a strong 

reaction against it. In the two years that the tax 

was levied, calculated that the actu~l collections 

were approximately 20 percent of the levy. 

All right. And that dollar property tax was one of 

the driving elements that led to the promulgation of 

the Constitution of -- the educational provisions of 

the Constitution of 1876? 

Yes. As we said Thursday, the tone of the 

Constitutional Convention of 1875 was one of 

retrenchment in terms of the reforms that had 

occurred in previous years. One of the reasons we 

pointed out that there was no provision for local 

property taxes was that -- was a reaction to this tax 

that had been imposed previously. In fact, the state 

property tax was not included in the original 

Constitution of 1876, as a reaction, also, against 

these policies. 

The Constitution of 1876, then, was not a document 

that was designed by the people that drafted it, 
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Q. 

A. 

Q. 

A. 

then, to promote high expenditure levels for 

provision of public education. 

2063 

Not at all. The provisions in the Constitution dealt 

principally with the constitutional makeup of the 

permanent school fund, what would provide the corpus 

of the fund, and those things that would be added to 

the earnings from that fund to make an available 

school fund to be distributed on an annual basis per 

capita. 

All right. There was some effort to recover, I 

suppose, and make the fund whole for the loss of the 

money that was taken out for the Civil War? 

Yes. Actually, the Republican government was 

responsible for recooping the fund that had been 

dissipated during the Civil War. But at the time of 

the drafting of the Constitution, that fund was in 

cash approximately $3 million. 

Okay. Now, you mentioned the Compromise of 1850. 

Would you explain to the Court what that was? 

At the time Texas was admitted to the United States 

as a state in 1845, Texas, as a Republic, had claimed 

western lands, which we're all familiar with that map 

expanding into Wyoming and as far west as the Pacific 

Coast. 

In order to lay aside these claims, a 
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compromise was stricken -- the Compromise of 1850, of 

course, much broader than just this -- but as a 

result of yielding claims to these western lands, the 

State of Texas was recompensed $10 million. 

Approximately eight million was used to retire the 

public debt and the remaining two million became a 

topic of controversy in terms of how it would be 

utilized. 

Eventually in the school law of 1854, those 

dollars were dedicated to the creation of a permanent 

school fund, the earnings from which hopefully would 

perpetually endow the public school system of the 

state. 

Okay. At the time the Constitution was adopted in 

1876, that was still the hope of the folks that 

drafted the constitutional provisions with respect to 

education. 

My opinion is that it was the hope of many Texans 

that the permanent school fund would provide enough 

revenue to fund the system of education that they 

envisioned. 

Okay. Now, when we talked about the equalization, 

the first equalization provision that was promulgated 

under Governor Ferguson, that was for small and 

sparse districts, was it not? 
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Yes. 

That provision was -- you mentioned in your book here 

that that provision was probably unconstitutional at 

the time it was passed, is that correct? 

That was the opinion of one historical source, and 

the fact that it was added by amendment in 1918. 

What did that amendment authorize in 1918? 
• 

The amendment of 1918 authorized the Legislature to 

make special appropriations through the assistance of 

public schools. The end result was that the 

Legislature, in addition to the designated revenue 

sources for the available school fund designated in 

the Constitution, such as earnings from the permanent 

school fund and designated taxes, could add general 

revenue appropriations to the available school fund 

apportionment to beef it up, so to speak. 

Okay. Is it fair to say that because that need was 

perceived that the Constitution, prior to 1918, in 

all likelihood did not envision any contribution to 

the provision of public education from general 

revenue sources at all? 

Did not envision that from general revenues other 

than the state property tax for education, which was 

reinstituted in the constitutional amendment in 1883 

and promulgated in the school law of 1884. 
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Okay. But other than -- just general revenue, other 

than those dedicated funds --

Other than designated taxes, until 1918 there was no 

provision for supplemental appropriations from 

general revenues of the state. 

The purpose of that was because also in 

November of 1918,·the constitutional amendment 

established free textbooks to be funded by the state. 

Although there was an additional 15 cents per hundred 

property tax authorized or up to 15 cents, it was 

envisioned that it might be necessary to supplement 

that tax in order to assure that free textbooks were 

available. 

Okay. Now, there was a constitutional amendment in 

1920? 

I'm not aware of it. 

Okay. 

Yes, there was, pardon me. I think that was the 

constitutional amendment that took the tax limits of 

50 cents per hundred off of school districts. 

I had to refresh my memory there just a minute. 

Prior to 1920, there was a limitation, and I think we 

referred to it yesterday, on the amount of monies 

that could be levied constitutionally by local 

independent school districts. 
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Up until -- the period 1883 to 1907, the 

constitutional tax rate limits were 50 cents per 

hundred on so-called town schools, and 20 cents per 

hundred in rural common school districts. From 1907 

to 1920, the tax rate limits were 50 cents per 

$100.00 on all school districts. 

All right. The interpretive commentary that's set 

forth in Vernon's Annotated Texas Statutes, talking 

about historical notes, states the following thing: 

"In 1920, it was recognized that the state was 

bearing an undue portion of the burden of financing 

the schools, and thus the limited taxation which 

local school districts might levy was abolished." 

Do you agree with that statement? 

I agree. 

Okay. What it did, then, was it gave the Legislature 

the authority to set maximum tax rates, is that 

correct? 

That is true. 

That was so the Legislature could determine the 

amount of money the locals should raise, and thus 

could adjust their own -- or apportion their own 

contribution to the provision of public education? 

So it would be a legislative decision as to what the 

tax rate limits would be. 
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Section 1 was not changed, was it? 

No. 
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Now, the Constitution provided -- the various 

constitutions in the State of Texas also provided an 

additional source of revenues for the provision of 

public education through what is now Article VII, 

Section 6, the provision or donation of lands to the 

counties for their use in helping to finance schools, 

is that correct? 

That is true. 

How was this first initiated and how did we get to 

where we are today? 

The first constitutional provision for funds to the 

county were in the Constitution of 1836, the Republic 

of Texas, which directed the Legislature to provide 

for a public system of education. 

In the school law of 1839, each county was 

granted three square leagues of land to establish an 

endowment for support of public schools. In 1840, 

the law was changed and expanded the grant to four 

square leagues. 

so during this period of time from 1840 on, 

each county, or as each county was created, was 

granted four square leagues, 17,712 acres of land, as 
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That has found its way in successive versions of the 

Constitution into Article VII, Section 6, today? 

That provision still exists today. 

All right. That was set up as a trust fund once 

again, was it not? 

It is a trust fund. The endowment or the original 

amount received from the county permanent school 

fund, as it is called, is not spendable. Only the 

earnings from the fund may be expended. 

Okay. Those are expended -- those funds are actually 

doled out through the county commissioners court, are 

they not? 

Well, originally the county commissioners were in 

charge of the funds. However, it is permissible for 

the county to turn the administration of the fund 

over to local school districts within a county, with 

the same provisions applying to them. We'll have a 

mixed bag throughout the state today as to who is 

administering that fund. 

Originally, it was set out under the county 

superintendent of schools back when we had common 

schools. Now, since we've gotten rid of those, we've 

had to find other methods, is that correct? 
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Well, it's been administered in various ways through 

years back. County commissioners courts, by county 

judges, by county school boards, county school 

superintendents, and by independent school districts 

and their boards. 

Okay. From the time in 1920, what was the next 

significant has there been any significant 

constitutional changes in the educational provisions? 

Not that I'm aware of. 

Okay. So since that time -- and we have been dealing 

by and large with things that the Legislature has 

done for the provision of education. 

Yes. 

All right. I suppose the next development was 

Gilmer-Aikin that you talked about? 

Well, the next major development. There were what I 

would classify as minor developments during the 1920s 

and 1930s, and the '40s, but the next major action 

was taken with the Gilmer-Aikin laws of 1949. 

Could you briefly detail for us what the minor 

developments that went through the mid '30s and '40s 

were? 

Well, I think that the provision of transportation 

funds by the state, which was instituted in 1925, was 

a bench mark activity. 
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The rural school equalization aid law was dealt 

with in almost every session and was rewritten in 

1937 to provide two different levels of aid to small 

rural school districts who were exerting maximum tax 

effort. 

The amount of money available to the state 

increased -- in terms of those days increased 

during the '30s as oil revenues became a factor in 

the state revenue system. 

All right. Then with respect to revenue sources, the 

state in the •sos started getting out of the business 

of statewide ad valorem property tax, did they not? 

The state property tax, as mentioned in the article 

that you cited earlier, E. T. Miller, was depended 

upon less and less as a source of revenue for the 

state. 

This was particularly true after 1961 when the 

sales tax was instituted. The amount of revenue 

generated by the sales tax paled every other source 

of revenue by comparison. 

All right. So by 1961, the state had found another 

method of garnering funds for the general revenue? 

Yes. 

All right. Are you familiar with discussions that 

were held in 1962 with respect to what to do about 
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the property tax, the constitutional provision of 

Article VII, Section 3? 

It was my understanding that the feeling was that the 

local -- the property tax, the ad valorem property 

tax, would be left to local government and the state 

would attempt to get out of the assessment and 

collection of ad valorem property taxes. 

All right. 

This did not occur immediately, but that was the 

intent of the state. 

(Defendants' Exhibit No. 22 marked.) 

MR. O'HANLON: May I approach the witness, 

Your Honor? 

THE COURT: Yes. 

Dr. Walker, I'm showing you now what's been marked as 

Defendants' Exhibit No. 22 and I ask you if you're 

familiar with that document? 

Yes. 

What is that document? 

This is a report by the Texas Commission on State and 

Local Tax Policy. The title of the report is "The 

State Property Tax." 

That was a study done to see what to do about 

property taxes, I guess, in the wake of the state's 

adoption of a limited sales tax? 
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MR. GRAY: Your Honor, since we have not 

had a chance to see it, I would just like to reserve 

my objection until a chance -- if I have one, until I 

have a chance to review it. 

THE COURT: All right. 

MR. O'HANLON: Your Honor, it's a 

self-authenticating document. It's an official 

public document under seal. 

MR. GRAY: It may be, Your Honor. I just 

literally have not seen it. 

THE COURT: I'll give him a minute or two 

or maybe longer if he needs to look at it. 

MR. GRAY: Your Honor, in order not to 

delay proceedings, we'll allow him to cross-examine 

the witness as if it's in evidence, and if I have a 

valid objection, I'll make it and move that it be 

stricken. That way, we won't delay the proceedings. 

THE COURT: Okay. That will be fine. 

MR. O'HANLON: Would you show me as 

offering it? 

THE COURT: Yes. She has a note that you 

have offered it. 
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Dr. Walker, I'm going to read you a couple of 

passages out of this and see whether you agree with 

them. 

On Page 10 where they talk about the case for 

abandonment, the argument is put forth that "They 

argue further the local governments need exclusive 

use of this source of revenue and the continuation of 

the state levy discourages good local 

administration." 

Is that a fair assessment of one of the 

considerations that they were undertaking at that 

time? 

Yes. 

It goes on on Page 11 to say, "It is a fact that most 

states have abandoned the property tax as a source of 

state revenue and have done so largely because they 

wish to allow local governments the exclusive use of 

this tax." 

Is that one of the considerations that was 

going on? 

Yes. 

At that point in the development of state tax policy, 

was the state government spending large amounts of 
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money on the provision of public education? 

Well, I guess that would be relative. The amount of 

funds increased. I do not think that the amount of 

state dollars put into the process after that was 

sufficient. It was insufficient enough to create the 

commission that was established or the Governor's 

committee established in 1965 to study the problem of 

financing of schools and the improvement of education 

in the state. 

Okay. One of the considerations there, I suppose, 

was to assure a continued viability of the property 

tax for, among other things, the local independent 

school districts as a source of revenue? 

Well, there was no discussion of doing away with the 

local property tax as a method of financing public 

schools. I think that the idea was that local 

revenues would continue to be a part of the funding 

mechanism for the public school system of the state. 

Okay. Is it fair to say -- given those developments, 

is it fair to say that throughout the sweep of 

historical development of school financing in Texas, 

that the people ~- everybody that has dealt with 

constitutional provisions and most of the time, the 

Legislature, have relied, in essence, upon the local 

property taxes as a major source of funding? 
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Except for the period from 1876 to 1883, the local 

property tax has been a consideration. It has been 

utilized in differing amounts and differing locales 

through the decades, but it has been part of the 

funding mechanism consistently since 1883 and 

intermittently prior to 1876. It's been a funding 

mechanism for municipal school districts since 1875 

and previous to 1875 by special enactment of the 

Legislature in given incorporated cities who 

requested that authority. 

Okay. Is it fair to say that the only time that the 

state set about trying to regulate the local tax 

rates, which was by the enabling statute that was 

promulgated under the Constitution of 1869, that 

there was a substantial reaction to get us to the 

situation that we are right now in which the local 

districts have control over their own tax rates? 

Yes. 

All right. Now, I'm going to ask you to kind of -- I 

think as a witness, you've kind of been wearing two 

hats, and that is one is a historical analyst and the 

other as an equity analyst. Some of my next 

questions are going to kind of require you to wear 

two different hats. If you've got different views, 

depending on which hat you're wearing, if you will 
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let us know. 

Is it fair to say that when you were discussing 

the problems with respect to equity of the system, 

that it is difficult, if not impossible, to achieve 

the kind of equity that you are advocating where we 

are relying to the extent that we do on the local 

property tax? 

Any system that relies on the local property tax as a 

major source of revenue will always have extreme 

difficulty in approaching equity unless, of course, 

the taxable resources available to each school 

district were exactly equal, which is not the case 

and never has been the case. As I testified earlier, 

if there was a time, it was probably in the 19th 

Century when most of our population lived in rural 

areas. 

The very nature of the distribution of that 

taxable wealth dictates that the more you rely on 

that disparate taxable wealth, the less equitable the 

school finance system will be. 

But where in that -- switching your hat to a 

historical hat, that reliance on a property tax is 

something that is constitutionally envisioned in this 

state, is it not? 

It's constitutionally envisioned for all school 
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districts since 1883. 

So the difference when we're talking about equity as 

a theoretical model, you would recognize that we 

still have to fit it within the constitutional 

framework that we have to deal with here in the 

state? 

Well, school finance equity is a theoretical model. 

There are a number of models of equalization of 

resources available to school districts. These 

models are theoretical models developed by 

researchers, theoreticians and adopted by state 

legislatures. 

Okay. 

There's no provision for a particular model in the 

Constitution of the State of Texas, except the per 

capita distribution. 

That's through the available school fund? 

Yes. 

Okay. Now,, we've talked about -- to use the analogy 

of the big box and the little box, where the little 

box constitutes state funding and the bigger box 

constitutes all funding. With me so far? 

Yes. 

Is it fair to say that as was constitutionally 

envisioned in the Constitution of 1876, that we had a 
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very little little box that was comprised of the 

available school fund? 

Yes. 
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Then textbooks were constitutionally added to it at 

some point? 

Yes. 

Then Article XVI, Section 67, which is the provision 

of teacher retirement -- state's requirement to pay 

teacher retirement, was added to it and that made it 

a little bigger? 

Yes. Also equalization money for rural school 

equalization aid. 

Okay. But those are the only constitutional 

provisions right there, are they not? 

Yes. 

Okay. Then, we have some statutory provisions that 

started making the little box a little bigger, but it 

started off with equaliz~tion aid for the 

small/sparse districts? 

Yes. 

Okay. Then we had Gilmer-Aikin that made the box a 

little bigger by adding the Foundation School 

Program? 

The Foundation School Program enlarged the amount of 

state input into the funding process. 
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Okay. Is it fair to say that the Gilmer-Aikin -- the 

statutes that came as a result of the Gilmer-Aikin 

study were enabled in large part because the state 

surpluses in their general revenue were so large that 

in 1947 and '48 were the only two times in Texas 

history that the state did not levy the state ad 

valorem property tax because of the surpluses? 

I cannot answer that question. 

All right. Just on a general basis, were the 

Gilmer-Aikin statutes made more feasible because of 

the state's surplus? 

There were increases in taxes also necessary to fund 

the provisions of the bill --

Okay. 

-- the bills. 

All right. Let's talk about what comprises these 

boxes today and see what needs to be theoretically 

equalized and what doesn't. 

Now, when you've got that 4,169 figure, where 

did that come from? 

That came from Bench Marks. 

Okay. That 4,169 is the combination of several 

columns in Bench Marks, is it not? 

That is the total budgeted expenditure per pupil in 

average daily attendance for 1985-'86. 
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Okay. Those are made up of columns. You can 

calculate -- you can get to that same figure by 

adding columns 10, 11 and 12 in Bench Marks, can you 

not? 

Which page are you on? 

Take A-SO, for example. 

A-SO. Columns 101 11 and 12 added together. 

All right. To put this 4,169 in perspective a little 

bit, will you read me columns 10, 11 and 12 for the 

Socorro Independent School District? 

For Socorro Independent School District, "Column 10, 

$3,151.07; Column 11, debt service, $410.21; capital 

outlay, $1,939.02." 

Comes out to about $5,500.00? 

Yes. 

All right. Would you read me those columns for the 

Edgewood Independent School District? I believe it's 

Yes. "Column 10, $3,600.58; Column 11, $95.38; 

Column 12, $896.65." 

$4,592.00 or thereabouts? 

Yes. 

Okay. Now, what is this number comprised of? 

That number is comprised of all the total current 

operating expenses of school districts, which 

comprises payroll cost, purchase of contracted 
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services, supplies and materials, and other operating 

expense, plus expense of debt service, and capital 

outlay for land, buildings, furniture, equipment. 

All right. 

These taken together, then, give the total 

expenditures, total planned expenditures. 

Okay. Now, if we're figuring expenditures, we also -

the districts obviously have to figure revenues in 

that, do they not? 

Yes. 

All right. Now, do revenues include such things as 

federal funds? 

Federal funds would be a source of revenue. 

At $700 million, which is the approximate amount of 

federal funding in that, that works out to about 

$240.00 per student, is it not? 

Approximately. 

Okay. Now, are federal funds as -- come in the form 

of categorical grants, do they not? 

Federal funds are normally categorical funds given 

for a specific purpose, yes. 

Okay. Under a theory of equity, there's no real 

reason to equalize for those, is there? 

The distribution of federal funds is primarily based 

upon need. The applications are submitted, but 
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calculations of entitlement are usually based on the 

formulas of need in the school districts. 

The state shouldn't have to equalize for that kind of 

distribution, should they, under a system of equity? 

The state has not taken the provision of federal 

funds into account in the financing system because 

the federal funds are usually provided with a proviso 

that they be supplemental to state and local effort. 

Okay. Now, also in this 4,169 figure is a provision 

of cafeteria services, is it not? 

Since 1983, the accounting system does have to 

include food services in the official budget of a 

school district. 

I believe you made a statement in this School Board 

Member's Library that this may account for as much as 

10 percent of the local revenue? 

Well, it's going to vary from locale to locale. It 

can be as much as 10 percent of local revenues, that 

taken with other types of local revenues other than 

ad valorem taxes. 

In general, the rule of thumb, taxes will be 90 

percent of local revenues and there will be 10 

percent in other categories. 

Okay. Now, when you're talking about 90 percent, and 

the Edgewood Independent School District, for 
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example, only raises $200.00 from local taxes, it's 

going to be more than $20.00, isn't it? 

I could not say without seeing the numbers. 

Okay. At any rate, that's a substantial amount of 

money in here that is in this 4,169 figure for the 

operation of cafeteria which generates its own 

revenue? 

Well, the sources of revenues that could be accounted 

for in the 4,169 are numerous in terms of local 

revenues, but it also could include from year to year 

bond proceeds and large outlays for capital in a 

given year that would be amortized over a period of 

years. 

Okay. Now, so, I mean, do you think the state, in 

terms of an equity analysis, needs to somehow account 

for equalizing cafeteria revenues for the local 

independent school districts? 

No. 

The same thing goes, I would assume, for when we're 

talking about the budgeted figures in this 4,169, 

we're talking about co-curricular activities? 

Yes. 

Those also have their own revenue sources that are 

associated with those? 

Co-curricular activities would have their own revenue 
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revenues. 

Okay. I guess co-curricular counts football, 

basketball, things of that nature? 

Yes. 
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As a historical analyst here, and I suppose the 

question has some import to citizens in this state, 

there is no constitutional right to play football in 

this state, is there? 

Not to my knowledge. 

Okay. 

Not officially, at least. 

Now, the framers probably didn't know what football 

was back in 1876. 

I'm not going to say if they knew what football was 

or not. 

Now, you mentioned interest on bonds and things of 

that nature. How does that work? 

Well, if a district is -- if the electorate of a 

district votes to assume indebtedness, then the 

district will issue bonds to raise revenue as a form 

of borrowing. But those revenues will come available 

all at the same time. A great deal of construction 

work and for capital outlay may proceed in any one 

given year or a period of two or three or even more 
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years in growing school districts where the amount of 

funds expended for capital outlay, while they may 

appear to be high, are not deriving from current 

revenues but from revenues derived from the sale of 

bonds. 

Okay. Let's assume that you issue a $30 million bond 

offering and that·you are going to take that bond 

offering and spread it out over a four-year or 

five-year construction program. There are revenues -· 

since you're not spending all that money at a given 

time, there are revenues associated with the cash 

that's developed from that bond issue, isn't there? 

They invest those bond proceeds while they are idle. 

Okay. Then you make interest on those, and then 

that's another source of revenue for the district? 

May earn interest subject to arbitrage laws. 

That is if you make too much money, then the federal 

government is going to declare you not to be a tax 

exempt status anymore? 

Well, you must use the funds for the purposes for 

which you borrowed them within a reasonable amount of 

time. 

Okay. Now, back on the tail-end of bonds, once we 

start paying them off, we set up an interest in 

sinking fund, is that correct? 
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Yes. 

Could you tell us what a sinking fund is? 

Well~ the term interest in sinking fund is not a part 

of TEA Bulletin 679. It's now referred to as a debt 

service fund, which more clearly describes what it 

is. 

Okay. Now, when you set that rate, do you actually 

set up a sinking fund as well, in effect, to that 

end? 

Yes. 

Okay. That is, you set aside -- in addition to the 

interest in a normal transaction, you set aside, in 

addition to the amount of money required for the 

interest payment in a given year, you also set aside 

some money to start setting aside for that year money 

to be used as offset against the principal? 

Well, normally, the revenues to an interest in 

sinking fund or debt service fund are calculated to 
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be equal to or slightly greater than that particular 

fiscal year's obligation for the payment of debt. 

The tax rate is set accordingly. That money is held 

in the interest in sinking fund until principal and 

interest payments come due, then payments are made 

from that fund. 

The typical payment dates are February 1 and 

August 1, because of the flow of tax dollars in the 

February 1 due date. But they are expended and then 

held in trust, so to speak, for retirement of debt in 

the future. 

As a school business manager, do you go about and 

retire the bonds as you go or do they all come due in 

principal on a certain date? 

No. You pay principal and interest payments each 

year. In other words, the general rule of thumb is 

you make one principal payment each year and two 

interest payments. 

Okay. So that the amount of obligation, as you're 

reducing the principal or the amount of indebtedness 

or interest payments that you've got, actually 

reduces over time? 

Well, the amount of dollars being paid each year is 

generally level over the period of terms of the 

bonds. It's similar to your mortgage payment. It 
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will remain basically the same over the life of the 

mortgage, but there's more interest than principal 

being paid initially and more principal than interest 

being paid in the latter stages. 

Okay. 

In general, the payments of principal are fairly 

level across the lives of the bonds. 

Okay. Now, the problem with including principal and 

interest, anything with respect to capital 

improvements for districts, is that they're not going 

to be the same for any given district -- they're not 

going to be the same for districts over the state in 

any given year? 

No. There obviously will be school districts in the 

state who have no debt, therefore, they'll have no 

expenditures for debt service. Others will have 

tremendous amounts of debt depending upon the types 

of construction they have had to fund in those school 

districts. Capital outlay, by the same token, can 

vary because millions of dollars of bond proceeds may 

be being spent in a given year, whereas in another 

district, none are being expended. 

Okay. so a reliance on -- for comparison of 

districts to districts, a reliance on the cumulative 

total here might be a little-misleading, is that 
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correct? 

That's true. 

2090 

In that if we've got one district that, for example, 

has spent two years ago a high level of expenditures, 

say, this 5,500, and they have gone and acquired the 

buildings and equipment that they need, then their 

operations expenditures may be down to the $3,000.00 

level? 

It's possible that then that large expenditure for 

capital outlay would disappear the next year or some 

ensuing year after the bond proceeds have been 

expended. 

so that you may have -- like, for example, Socorro, 

if they bought everything they needed with this 

$1,939.00, you may see a fluctuation from $5,500.00 

in one year to an expenditure of, say, $3,100.00, and 

the basic program would be the same? 

The operating expenditures of the school district 

would not be affected by the expenditure of bond 

proceeds, in general. 

Okay. So when we're talking about the ability to 

provide a basic education other than facilities, then 

we need to look at the operating expenditures, don't 

we? 

Yes. 
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Okay. Now, if you'll look at Article VII, Section 3, 

it says that -- when it sets out the statewide ad 

valorem tax, which isn't with us anymore, I 

recognize, but it says "that amount which is set 

aside by the statewide ad valorem tax will be 

sufficient to maintain and support public schools for 

the state for a period of not less than six months," 

is that correct? 

Yes. 

Do you reckon those people knew what they were 

writing about when they wrote about it? 

Well, that might be difficult to answer. The purpose 

in that particular amendment to the Constitution was 

to guarantee at least a six-month school year. 

Okay. 

There were school districts operating longer school 

years than that many years before that. 

But the constitutional requirement in this state only 

requires a six-month school year? 

That's true. 

Right now, the reason why we've got a longer school 

year is because we've got a legislative mandate that 

requires a certain number of days? 

It was a legislative enactment. 

Okay. Now, in the second part of this -- would you 
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read that clause that has been highlighted? 

"And the Legislature may authorize an additional ad 

valorem tax to be levied and collected within all 

school districts heretofore formed or hereafter 

formed for the further maintenance of public free 

schools and for the erection and equipment of school 

buildings therein." 

Okay. That was the authorization for the districts 

to tax, is that correct? 

Yes. 

Okay. Now, it said that the districts may tax for 

further maintenance and for the erection of school 

buildings. 

Yes. 

Is it fair to say that the inclusion of the erection 

of school buildings provision only with respect to 

the districts and not with respect to the state 

taxation provision contemplated specifically that the 

local districts would be responsible by the framers' 

intent solely for the erection of school facilities? 

I believe that that was the opinion based on the 

historical provision of -- local provision of 

facilities. 

Okay. 

As we mentioned Thursday, under the community school 
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building themselves. 
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What this constitutional provision said is that, in 

essence, the districts can tax, but you guys need to 

use your tax for the construction of facilities? 

This is for maintenance --

Okay. 

-- and for erection and equipment of school 

buildings. 

Okay. The erection and equipment is what we call 

facilities these days? 

Yes. 

Okay. So the Constitution specifically contemplates 

that to be a local district function, does it not? 

The Constitution contemplates that it could be a 

local district function. 

Okay. 

It's permissible for it to be a local district 

function. 

Okay. Now, when you said that the state, under a 

system of equity, should play a part in the provision 

of facilities, you're speaking from a theoretical 

point of view, are you not? 

I'm speaking from a point of view, the theoretical 

model of a Foundation Program is that it should 
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account for necessary cost for operation of a school 

district that meets minimally, at least, the mandates 

of the State Legislature. 

The idea being, and the· example I used is, if 

the Legislature did not contemplate that special 

education for the handicapped ought to be out there, 

then it would not include the cost of that in the 

Foundation School Program funding levels. It 

obviously does. It's the decision that is made in 

terms of what expenditures or what costs are to be 

brought under the calculations and which are not. 

My opinion at that time was that facilities are 

a necessary cost of operation. 

Okay. Is it fair to sum up your opinions, as an 

expert in equity, you think that facilities should be 

included in the Foundation School Program? 

Yes. 

But switching hats to put on your constitutional 

historian hat, from a constitutional perspective, 

they are not required to be, given our constitutional 

history in this state? 

It's not a requirement upon the state under the 

Constitution. 

So this is a policy argument that should be argued 

before the Legislature? 
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My feeling is that there is no constitutional mandate 

to the Legislature to provide money for facilities. 

There's no -- the possibility for that does not seem 

to be excluded, however, by the Constitution. 

Okay. Which means it's something they should 

consider. Putting on your equity theorist hat, it's 

something they ought to consider, but are not 

required to? 

Very definitely ought to consider, but are not 

required to. 

Okay. So if we take facilities out of this, then 

we're down to that -- we have to take out the 

corresponding debt service number, don't we? 

Well, in order to compare current operating expense, 

you do have to take it out. Backing up to the 

theoretical statement of what ought to be covered 

under the Foundation Program, you would not take such 

capital outlay nor debt service, debt service 

representing historical building costs. 

Okay. Now, Mr. Gray advocated a position, I believe, 

in his direct examination of you -- or, I suppose, 

not in direct examination, but in the colloquy that 

followed or that interspersed that direct examination 

-- that maybe one of the things we could do was raise 

the recognized cost in the Foundation School Program, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 
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remember that statement? 

Yes. 

Is that going to do us any good? 

Well, good in what sense? 
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Is it going to insure that that amount of money is 

spent? 

Well, under current law, there is no provision that a 

local school district even has to spend any money if 

they choose not to, if they can meet mandates. But 

it's not likely. Backing up to the theoretical 

construct of the Foundation School Program, the idea 

is to include at least a reasonable estimate of the 

minimum cost of operating an educational program, and 

from there to determine what the state input will be. 

Most Foundation Program theorists have said that the 

state input should be substantial to reduce reliance 

on local property taxes. 

The system that does rely heavily on local 

property taxes, as we said earlier, will be 

inequitable unless those taxes were distributed in 

some other fashion other than just locally. 

Okay. So simply raising the defined level of the 

Foundation School Program by allocating a higher 

level of express cost to things without increasing 
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state aid concomitantly with that doesn't advance us 

substantially toward equity, does it? 

It's my opinion that to advance toward equity always 

requires the improvement and additions to the state 

input to the process. 

Which means a higher level of state funding? 

A higher level of state funding. 

Okay. By si~ply declaring that a district ought to 

raise, say, a dollar's worth of tax doesn't mean it's 

going to happen? 

Under current law, it doesn't have to happen, no. 

In fact, there's a number of cases where there's over 

a hundred districts in this state that lose state 

money because they don't have a high enough tax rate 

to guarantee them their full share of the 

equalization enrichment allotment. 

That's true. 

Okay. Now, let's talk about the history since 

Gilmer-Aikin of the legislative involvement with the 

process. 

Now, you said that the relative sharing has 

been since 1949 or shortly thereafter about a 50/50 

basis within the state? 

Well, essentially the Foundation Program is covering 

approximately 60 percent of the total cost and the 
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state assuming some share of the Foundation Program, 

which basically brings the state dollars as a portion 

of the whole to half or in some cases less than half. 

Okay. That relative amount has been that way for a 

long time in this state? 

The results have been the same. My earlier testimony 

was that there was an up and down movement through 

the years that would increase then decline, increase 

and decline, increase and decline. The net affect 

would be about the same place. 

Okay. Now, when we talk about increase and decline, 

is it fair to say what is going on here is that the 

state will jump out there and make a -- back to our 

box analogy -- enlarge the box? 

Yes. 

Then they will fill up more of the surrounding box, 

and then the districts will start making, through 

their local tax effort, make their box a little 

bigger. 

That's true. 

That's what happened in the second year that you said 

where the districts -- after House Bill 72 -- where 

the districts increased their amount of tax revenues 

by 13 percent and the state only increased theirs by 

4? 
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Yes. 

So the process is not stagnant, is it? The process, 

itself, is not stagnant? 

No, it is not a stagnant process. It's a changing 

process from year to year. 

Okay. Is it fair to say that we've got kind of a 

symbiotic relationship here between the two boxes? 

Well, in many instances, the creation of law, 

although funding may increase, the law may dictate 

that local taxes also increase to the point that the 

relationship between the state and local dollars 

remains essentially the same over time, but it's not 

. a matter particularly of school districts levying 

axes just to make that relationship work. It's a 

reaction to the job that is given to them to be done 

by the Legislature. 

Okay. In other words, I suppose, to hearken back in 

some respects to when you've got a legislative 

authorization there's no such thing as a free lunch, 

the Legislature, when it puts a lot of money out 

there, also increases the requirements? 

That is true. 

Then the districts react to those increased 

requirements by raising their tax rates? 

That is true. 
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Then, I suppose, over time, those tax rates increase 

enough to create a disparity between the high 

spending and lower spending districts? 

Yes. 

Then in response to that, it's characterized by your 

statement there's intermittent crises. If that 

disparity increases long enough, we get one of those 

intermittent crises and the Legislature increases its 

amount of contribution to the system? 

Yes. That's been the historical trend. 

Okay. Then we start the whole process again? 

Yes. 

Is it fair to say the Legislature has been responsive 

to disparities that have been created by this system 

since 1949? 

I think it would be fair to say that the Legislature 

has consistently increased its funding levels since 

1949. 

Okay. 

But the local input to the process has also 

increased. 

At about approximately the same rate? 

Approximately the same rate. 

Okay. 

I mean, the tax rates have risen. The values against 
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which the rate is applied have risen considerably. 

The tax rates have actually gone down significantly 

in the state for local property tax, have they not? 

Well, as values have risen, taxable values have 

risen, tax rates have gone down or remained 

approximately the same. 

Now, let's talk about that for a minute. 

That's a function of the revision of the 

Property Tax Code, is it not? 

Yes. 

What was the intent of the revision of the Property 

Tax Code? 

In terms of school finance, the intent of the 

Property Tax Code was to get equal and uniform 

valuation of property throughout the counties of the 

state so that there would be dependable local 

measures of ability to pay upon which to base the 

distribution of state funds. 

From a school finance point of view, that was 

one of the principal or driving forces behind the 

Property Tax Code revision. 

Okay. Now, that was to prevent a phenomenon known as 

competitive under-valuation? 

Yes. 

Could you explain to us what that is? 
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Well, in a Foundation School Program, the 

distribution of state aid is based in inverse 

proportion to local district property wealth. It 

would be advantageous for a school district, for 

example, to under-value its property, and thereby 

increase state aid to the district. For that reason, 

there has to be some measure of local ability other 

than local tax assessors tax roll values of property 

in the district. 

As we mentioned earlier, in the 1949 provisions 

of a County Economic Index, a surrogate measure of 

property wealth, the purpose of that was to not rely 

heavily upon local taxable valuations, although they 

were in the formula. 

Okay. To put it in perspective of a -- it probably 

didn't make much difference to a homeowner. 

Let's see if we can set up an example. If 

you're a homeowner in a particular district and we're 

playing competitive under-valuation, I suppose if I 

had a theoretical $100,000.00 house, I could pay 40 

cents on $100,000.00 valuation or I could have the 

house appraised at, say, $50,000.00 and then pay an 

80 cent tax rate. I would still be paying the same 

amount of taxes. 

That's true. 
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But the district would be a lot better off because 

the district would then have only half the tax value. 

Well, that would be true if that were permissible. 

It's not. 

It was permissible prior to the revision of the Tax 

Code. 

Well, it was permissible in terms of this local share 

or local fund assignment formulas to the extent that 

those formulas entered into the total formula which 

was only 20 percent of the weight in calculating the 

County Economic Index and it was using county tax 

assessor values, which could have been good values or 

values that were very much below market. 

Okay. 

THE COURT: I'm going to stop there. We'll 

16 start up again at a quarter till. 

17 (Short recess.) 

18 BY MR. O'HANLON: 

19 o·. Dr. Walker, to sum up on our boxes, is it fair to say 

20 that the dynamic between the two pillars of funding 

21 

22 

23 

24 

25 

here being state and local -- that interplay 

between those particular levels of funding has 

resulted in kind of a ratcheting-up effect in the 

absolute dollars that are expended upon education in 

the state? 
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Well, there's been an increase in the level of 

funding from both state and local sources through the 

years. 

Okay. The way we describe that dynamic is that 

legislative reform, which carries with it, in 

addition to funding increases, also additional 

requirements placed on the school districts, in turn 

results in increased local funding, which creates the 

crisis which leads to educational reform again? 

Well, the crises leading to reform may derive from 

many pressures in our institutions. The cost of 

local taxes may be one of those pressures that gives 

rise to additional state funding. 

Okay. So it's a dynamic process where those two 

funding sources kind of bang off each other a little 

bit and generally have had the effect of increasing 

the funding level. 

The general result has been the increase of funding 

level from both sources. The interchange or 

interplay between the sources has been dynamic, but 

looked at over time, tends to come out about the same 

now as it was in 1949. 

Okay. If you would expect that trend to repeat 

itself, the increased level in funding that has 

resulted -- that the local districts have had to do 
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is one of the driving forces that may down the road, 

if it continues to increase, result in an increased 

legislative appropriation once again. 

Well, the increases in legislative appropriations for 

each biennium has been based on the fact that costs 

are increasing or will continue to rise to provide 

even services already in lull even if additional 

provisions are not enacted. So the trend has been 

for the Legislature to increase its input from time 

to time perhaps at a levet in keeping with the 

general increase in cost, perhaps behind that 

increase in cost, and from time to time to put 

significant additional dollars in to pursue a 

particular goal of that time. 

Okay. Now, let's switch gears a little bit and let's 

talk about the accountable cost study. You were a 

member of that study? 

I'm a member of the Accountable Cost Advisory 

Committee. 

I'm handing you now what's been marked as Plaintiffs' 

Exhibit No. 212. Is that document the outcome of 

your work? 

It is. 

What you did there in terms of accountable costs was 

for provision of a basic_program was to try to 
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determine what was being expended out there. 

Well, there were several research methodologies 

utilized the state. One of them was to look at 

expenditures as they exist in the schools. This was 

looking at operating expenditures only, but to use 

that as a bellwether to establish what ought to be by 

looking at what is and assuming that is fairly close 

to what ought to be. 

Okay. I'm going to read you a statement from the 

deposition of Dr. Charles Benson. Do you know Dr. 

Benson or know of his work? 

Yes. 

Okay. At his deposition in connection with this 

case, he described the following methodology. "The 

reason for bringing this up in a particular point, 

you see, the average expenditure under the median 

voter rule is supposed to represent the collective 

judgment of the people of Texas as to what okay 

education costs. What matters is that it might not 

be okay, but that's voters' statements. Now then, if 

you have pegged a state aid estimate to some figure 

that is less than what the voters· say the education 

costs, you are, as a result, diminishing the effect 

of equalization on low wealth districts." 

Is that one method of -- by the median voter 
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measuring educational adequacy? 

That is one measure of educational adequacy. 
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Okay. Is that commonly used in equity suits or in 

equity analysis? 

It's commonly used as it was in this study because it 

represents data available rather than more extensive 

and expensive and time-consuming case studies of what 

ought to be in terms of, say, identifying a 

particular school district or a particular group of 

school districts and trying to analyze within that 

small micro-analysis what ought to be in terms of 

funding level. It is much easier to take a look at 

the median or, in this case, the average level of 

operation and assume that that is as it ought to be. 

Okay. That's a practical measure as opposed to some 

of the more esoteric measures that may be available? 

It is a concession to practicality because it can be 

based upon actual data available and with the 

potential of being manipulated. 

Okay. Now, when you did the accountable cost study, 

you found a specific figure was the amount of funding 

necessary, on the average, to fund a basic 

educational program that meets state requirements, is 

that correct? 
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Yes. 

That's represented by Finding No. 1 in the 

Accountable Cost Committee recommendations, is it 

not, Recommendation No. l? 

Okay. Let me look. It's been a long time since I 

looked at this report. 

No. 1, yes. 

would you read that recommendation, please, sir? 

"The Accountable Cost Advisory Committee recommends 

that the State Board of Education advise the 

Legislature that the annual average per-pupil cost to 

districts of providing a regular education program 

that meets current accreditation, legal and statutory 

requirements is $2,414.00 based on 1985-'86 data." 

Okay. 

Would you like me to read the rest of it? 

Go ahead. 

"The cost estimate represents the annual average 

per-pupil accountable cost regular education programs 

currently operating in the state which meet 

accreditation, legal and regulatory requirements. To 

insure that the estimated costs of the regular 

program represent costs incurred by districts meeting 

basic requirements, districts not fully accredited, 

those requesting ~aivers of class size requirement in 
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districts whose 7th grade TEAMS scores fell below one 

standard deviation from the statewide mean or in the 

bottom 16 percent were not included in the analysis. 

Since interest was on the cost of a regular program, 

cost data associated with special programs were also 

removed from the calculations.n 

All right. So we have established by the methodology 

and, I guess, that was acknowledged by Dr. Benson in 

his statement, is $2,414.00. 

For regular program cost. 

Okay. Now, what went into that calculation? I'm 

going to ask you to go and see what went into 

comprising that amount of money. 

we included, I assume, the 1,350 for the 

Foundation School Program. That fell within the 

umbrella, did it not? 

Well, the way the figure was derived did not relate 

back to existing funding formulas. 

Okay. 

The 2,414 was worked backwards using formulas to come 

up with a basic allotment figure of $1,776.00. 

Okay. What we excluded -- maybe it will be better to 

say what we excluded. 

Okay. 

What we excluded, we excluded any costs associated 
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with the weighting system. We were not trying to 

pi ck those up --

No. We were looking at true costs within the school 

district without reference to any funding formulas. 

Okay. 

What we were attempting to do was exclude all special 

program costs, such as bilingual education, special 

education for handicapped, and arrive at a figure for 

the regular education program of a school district. 

It's eliminating all special programs. It's 

eliminating debt service, capital outiay, but did 

include other operating costs, as I recall, with the 

exception of transportation. 

we had an explanation -- did you subscribe to that 

recommendation? Did you agree with that 

recommendation? 

Of the Accountable Cost Advisory Committee? 

Yes, sir. 

Yes, I did. 

Okay. We went through a calculation of this trying 

to relate it back to how much money that's being 

flowed out there from the state with Dr. Hooker. I 

don't want to go through it again necessarily with 

you. 

Is it fair to say, however, that the Foundation 
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School Program in this state is currently yielding a 

figure that's fairly close to this $2,414.00 figure? 

The Foundation School Program as it currently exists 

includes more than regular education. 

Okay. But I mean if we took -- what would fall 

within this umbrella, I suppose, would be the 

Foundation School ·Program adjusted by the Price 

Differential Index and also adjusted by small and 

sparse, and would you include the enrichment 

equalization allotment in that? 

Well, the Foundation School Program formulas also 

include special allocations that were dispensed with 

in the analysis for a regular program cost, such as, 

we mentioned the cost of special education, 

vocational education, bilingual education, 

compensatory education, gifted and talented education 

and probably some more. But the total of the 

Foundation School Program dollars as currently being 

expended actually are in excess of just regular 

program costs, which was the particular analysis that 

the 2,414 derived from. 

Okay. So to do that, what we would have to back out 

would be -- to get a comparison, we'd have to back 

out these costs that were unaccounted for in the 

Foundation School -- in the basic program. 
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Yes. 

Okay. Now, do you ascribe to the statement by Dr. 

Benson in terms of determining what educational 

adequacy is? 

I subscribe to the statement that the median or 

average practice is a good bellwether for determining 

what ought to be. This was a consideration in the 

research methodologies utilized in the accountable 

cost study. There was more than one research 

methodology used in the study. One of them was to 

look at actual practice and what existed. So I was a 

proponent of that approach and I subscribed to that 

approach as an approach to determining adequacy. 

In other words, what we're trying to do is find out 

what is actually being expended out there, which is 

not a bad measure 

To determine what is the average practice in the 

State of Texas. 

Okay. So we can get some kind of feeling on the 

numbers, if you will look in there in Bench Marks, if 

you'll look at Edgewood, they are receiving somewhere 

in the neighborhood of $2,900.00? 

$2,940.00 in state and local. 

They're doing it with a 53 cent tax rate or something 

like that? 
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What's their maintenance tax rate, M&O tax rate? 

M&O tax rate, 63.9 cents. 
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Okay. Now, this $2,900.00 figure doesn't equate to 

this 2,400 because we don't include these particular 

elements, is that correct? The debt service wouldn't 

come into that anyway, would it? 

No. T.he column 42 amount, if I may refer back to the 

legend, is the portion of state taxes to provide 

state foundation aid plus local property taxes. 

Okay. 

so this is Foundation School Program aid plus local 

property taxes. 

Okay. 

$2,940.00 per student in average daily attendance. 

Okay. We wouldn't know whether this was adequate in 

relation to this 2,414 unless we went specifically 

into the district and saw what kind of other program 

requirements are done essentially by the special 

program costs, is that correct? 

Well, the $2,940.00 including the state funds to 

Edgewood include all the special program 

calculations, therefore, this cannot equate to the 

$2,414.00 regular program cost. 

Okay. Transportation would be the other allotment 
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that would be in there, isn't that right, because 

that's 

Yes. 

Okay. Now, is it fair in determining this 2,414 

level to include the equalization enrichment 

allotment into the calculation? 

The 2,414, again, was looking at actual practice 

whether -- without regard to where the revenue was 

generated to fund the $2,414.00 average expenditure. 

It does not speak to whether that was funded 

predominantly by the state or predominantly from 

local taxes saying that's just practice in terms of 

expenditures, again, without reference to revenue 

sources. 

You would expect for districts that are spending at 

this amount, if it's a low wealth district, to be 

including that equalization enrichment allotment in 

their expenses, wouldn't you? 

Well, their equalization enrichment allotment dollars 

are going into the general fund of the school 

district along with local tax dollars. All the other 

state aid they receive is not identifiable, per se, 

in terms of what the money is going to. It's general 

aid to the school district. 

Okay. Now, your publication here, that School Board 
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percent increase in the level of funding for 
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provision of education in the state to House Bill 72? 1 

I'd have to refer to the publication. I have -- I 

cited my estimated statistics Thursday to be a 19 

percent increase in state aid, 15 percent in local 

property taxes. I think the 26 percent increase 

could ref er to the three-year period --

Okay. Now --

-- that was mentioned in the bill. 

Okay. What I'm going to ask you -- I'm referring to 

that because I'm going to ask you just as a 

theoretical matter to muse a little bit on what the 

results of this accountable cost study methodology 

would have been if we had done it prior to the 

increase in funding that is attributable to House 

Bill 72. 

Any year prior to 1985-'86 would have produced a 

lower figure, be that 1983-'84, or '82-'83. The 

march of expenditures is upward. There are quite a 

number of these Bench Marks publications since 1975 

or thereabout that consolidate this information 

together for us, so it's always upward. 

Okay. 

So that would be true for any year previous to the 
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1985-'86 year that was used. 

Dr. Hooker described an early effort, although not on 

the same scale as the accountable cost report that is 

Exhibit 212, based on '82-'83 data as yielding a 

comparable number in the realm of about $1,800.00. 

Does that sound reasonable to you? 

I think that was a study that Dr. Hooker had 

conducted on his own. The previous report of the 

Accountable Cost Advisory Committee in -- I'm having 

a hard time remembering the date. But the first 

report of the Advisory Committee said $2,100.00 as a 

comparable figure to the 2,414, although it was 

derived in a different manner. 

Okay. That was the interim report that the 

Accountable Cost Advisory Committee did 

Yes. 

-- based on the first data available after -

Fall of 1985. 

Okay. So what we have here in this $2,400.00 measure 

is, in part, the amount of money that was put into 

education as a result of House Bill 72 showing up in 

the average figures? 

The infusion of state aid into the system in 1984-'85 

and then the increase in '85/86 would have been 

reflected in these figures along with the increases 
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in local tax dollars that also went into the system 

at that time. 

All right. Now, when we're doing looking at these 

kinds of numbers and we're trying to define adequacy 

by using that, to a certain extent, the infusion of 

additional money obviously is going to drive that 

average up, isn't it? 

Yes, it will, given a level or not too steep of an 

increase in pupil enrollment, the divisor to the 

formula. 

Okay. Obviously, when we're talking about averages, 

assuming that any district expends more than the 

state floor program, then the state is always going 

to be chasing that average, aren't they? 

As long as costs continue to increase, that's true. 

Okay. As long as districts have -- any district has 

the ability to expend additional funds for a basic 

program beyond that contemplated by the Foundation 

School Program, some of them will do so, will they 

not? 

Some will choose to do so. 

If the state sets a floor at a certain level and the 

fact that other districts expend above that, you 

wouldn't expect many districts to spend below that, 

be~ond the state-established floor created by the 
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Foundation School Program? 

Well, I do not know of any district that would expend 

funds less than the state aid derived in the school 

district. As I mentioned the other day, I know of no 

school district that doesn't levy some level of local 

property tax to supplement the state funds. 

The increase in state aid, of course, is going 

to increase the average. The increase in local 

property taxes will increase. Those local property 

tax increases may be as a result of meeting mandates 

or not. 

Okay. So what I'm getting to is, as long as you 

allow a district to fund a program above the level 

established by the state floor, you're never going to 

be in a position where you have the exact average 

where the state funds at the average, are you? 

Well, the funding formulas devised by the state prior 

to today have not been based on actual costs. 

They've been based upon an increase to existing 

dollars and based, to a large extent, on the amount 

of money available to be appropriated for that 

purpose, given revenue constraints. 

The state, I don't think, is purported to fund 

a level that would actually qualify the minimum 

program where with merely the local share of the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

2119 

Foundation Program, that average 29 cent tax rate 

that was mentioned before, that with that, they could 

operate a minimum school system. 

Okay. Now, that's not what was constitutionally 

contemplated. There's always been a constitutional 

reliance on local property wealth to run a program 

above that established by the state, isn't it? 

The Constitution envisioned that local school 

districts may tax themselves to supplement state 

revenue. 

Okay. 

12 MR. O'HANLON: I'll pass the witness. 

13 CROSS EXAMINATION 

14 BY MR. TURNER: 
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Dr. Walker, over on Page 12 of your publication that 

we've been referring to -- I forget the exhibit 

number, Exhibit 235 --

Yes. 

-- on Page 11 and 12 and 13, does that represent a 

summary of the major changes of school finance that 

were brought about under House Bill 72? 

Yes. 

Have we ever experienced, in your opinion, a more 

significant or greater change or reform in school 

finance than occurred under House Bill 72? 
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I think the only time that might be comparable in 

terms of total change in the system would have been 

1949 when the Foundation Program was implemented. 

That was a very radical change compared to prior 

practice. 

The most thorough going change in the funding 

mechanism after that would have been in 1984. 

There were other changes, of course. 

Dr. Walker, you described over on Page 21 of your 

book the principles -- what you call the principles 

of any Foundation School Program. You list them on 

Page 21 and 22 as being eight principles, am I 

correct? 

Yes. 

You described earlier to us the work of George 

Strayer (Phon.) and Robert Hague CPhon.> and Paul 

Mort CPhon.) in the 1920s. These were the gentlemen 

who came up with the general concept of a Foundation 

Program? 

Yes. 

In Texas, for many years we called it a Minimum 

Foundation Program, did we not? 

Yes. 

When did that change? 

Well, that was the title given to it in 1949. It was 
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changed in 1975 to the current title, which is called 

Foundation School Program. 

Was there any significance in dropping the word 

"minimum"? 

I do not know of any officia1 significance. 

Looking at those principles on Page 21 and 22, the 

first principle -~ I will read it. It says, "A 

Foundation Program should be devised to assure an 

adequate minimum educational program for all 

children, the funding of which should be a state's 

foremost priority." 

That early principle that was envisioned for 

Foundation Programs spoke in terms of a minimum 

education program. 

Yes. 

Has that always been the concept that 

That has always been the concept. 

From your understanding of educational finance that 

grew out of these studies and the establishment of a 

Foundation Program, has it always been the concept 

that the state should provide the minimum program as 

a state responsibility? 

To my knowledge, through the theory of the Foundation 

School Program, it's always rested upon the state 

providing a minimum program to every school district 
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The second principle speaks of -- I'll read it -

"Each local education agency should be required to 

levy a minimum tax rate that becomes the local 

portion of the Foundation Program. However, this 

minimum tax rate should be kept low so that all 

districts may participate." 

Describe what that is saying to us, 

principally. 

In the original concept in 1923, the idea was that 

each local school district would participate in the 

Foundation Program or the minimum program with a 

minimum tax rate effort. That is what we call a 

local share or local fund assignment. That is, each 

district will share that Foundation School Program 

cost depending upon its local taxable wealth. 

The statement that that tax rate ought to be 

low was a statement made by the originators of the 

concept~ their idea being if that minimum tax rate 

were something high, and that's subject to 

definition, but let's say if the minimum were $1.50 

or something, someone or some school districts would 

not be able to participate. The concept being that 

that effort should be low. 
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Another reason for that is that within the 

Foundation Program itself, the level of local 

participation should be fairly low so that there is 

not heavy reliance upon local property tax wealth as 

a measure of funding the Foundation Program itself. 

I believe we have heard testimony in this case that 

would indicate that a school district taxing at a 23 

cent rate in Texas can cover the local share. 

I think that's 

I mean 29. 

29 cents on the average. 

On the average. 

Uh-huh. 

The third principle that's mentioned --

I might mention that's 29 cents on the hundred 

percent market value computation from the State 

Property Tax Board, not necessarily 29 cents versus 

the local tax roll. That could vary. 

The true rate. We're talking about the true rate 

when we say 29. 

Right. 

The third principle says, on page 22, "The Foundation 

Program should equalize (be based on local ability to 

pay) but only to a point. That is, local districts 

should have discretion to spend above the Foundation 
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Program level." 

Explain to me why that is envisioned to be a 

part and parcel of a Foundation Program. 

I want to back up and speak historically for just a 

moment about the funding systems in place before the 

creation of the Foundation Program concept. 

For many years, for a century or more, there 

have been efforts by many states to try to spur local 

school districts into property taxation. Many states 

going back even to as early as 1797 had state funding 

formulas that required that local effort be done to 

match. 

The idea behind the concept was that we don't 

have state aid to education primarily for the purpose 

of equity. We have it primarily to promote quality 

education throughout the state. 

The idea of the founders or the theorists 

creating the Foundation Program concept was not to 

limit expenditures beyond the minimum program to be 

funded by the state in the state and local sharing. 

The idea was that there was such a need for quality 

education throughout the state of New York, which 

that was formulated for originally, and all states 

and going back to Cuberley•s CPhon.> book the idea 

there is to promote quality education and at the same 
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time, promoting equity. 

So it would be very equitable, for example, to 

say "This is all you can spend is this Foundation 

Program we're funding and there's a state and local 

sharing there and it's pretty equitable, so that's 

it, you're not allowed to spend any more than that," 

but that would not necessarily promote quality 

education in the state. 

Therefore, they recommended, and I think every 

state by and large follows the practice, that to a 

certain extent, within limits, districts can add to 

the Foundation program in keeping with their local 

willingness to tax themselves and to some measure, 

their local ability to tax themselves. 

I don't know if you were in the courtroom when Craig 

Foster was on the witness stand, but we were 

utilizing these little boxes that Mr. O'Hanlon has 

talked to you about this morning, and we had shown 

the state program in a small box surrounded by the 

larger box, being total cost. 

Mr. Foster acknowledged that within the smaller 

box of the state program, which constituted the 

Foundation Program and which included equalization 

aid, that within that context of expenditures that 

are provided for and accounted for at the state 
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In fact, I think he acknowledged that it may 

even be weighted a little more heavily toward the 

poorer districts in terms of the distribution of 

equalization aid because you have to have 110 percent 

or less of state wealth to even get any. So if 

you're at 111 percent, you don't get any. 

would you agree with that conclusion that 

within the framework of our state program that we are 

highly equalized? 

I would agree that within the framework of the 

Foundation School Program that the program is 

substantially equalized. 

As I testified Thursday, I think the inequities 

lie in that part of the box that extends beyond the 

Foundation Program when it's taking the system as a 

whole, rather than just the Foundation Program 

portion of the system. 

It's in that area that you are referring to -- as 

we're referring to as being outside the box, the 

state program box, that is spoken to in this third 

principle of Foundation Programs, is it not? 

Yes. This is a principle of the Foundation Program; 

that school districts may expend above that local 
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share that's required or local fund assignment, as we 

call it, that they spend above that in keeping with 

their local ability and willingness to do so. 

As you described it in the early days, one of the 

principle reasons for doing that was to encourage and 

provide incentives for the local districts to raise 

money so we could raise the quality of education in 

any given state. 

The purpose for including it in the original concept 

of the model was so that districts would not be 

inhibited in pursuing quality education beyond the 

minimum program. 

Do you believe, Dr. Walker, that that early principle 

still has some logic and rationale in terms of being 

applied to our current educational finance structure? 

I'm a believer myself in subscribing to the thought 

that local taxation, while it should be limited in 

terms of the amount of total revenue that has to be 

produced by it to fund the total system, that it is 

essential to the operation of local school systems 

that that tax affords the patrons, citizens of those 

school districts the opportunity to express to 

themselves what kinds of programs that they want to 

have in that district above and beyond the minimums 

reguired by the state. 
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I agree that citizen involvement, citizen 

support of schools, and some freedom to act is an 

essential factor in the operation of a public school 

system. 

What that amount should be or if there should 

be limits placed upon it -- which there are some in 

our state, there's a tax rate limit. What those 

limits should be are subject of much debate through 

the years in many states and locales. 

Those factors you just referred to, would it be fair 

to commonly refer to those factors as being the 

interest in maintaining local control? 

Well, there's a local control factor with having the 

ability to spend those dollars for additional 

programs, additional staff, additional pay for staff 

over state-mandated minimums and those kinds of 

things that are local district decisions purely. 

That concept in the model is just there exactly for 

that purpose, for the local populace to be able to 

express their own desires beyond the minimum level. 

What, in your view, Dr. Walker, is the contribution 

that local control makes to education or educational 

quality as we would like to know and see it? 

It's my feeling in terms of school finance that some 

measure of local control is necessary to maintain 
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citizen involvement with the schools. 

I think that there are several positive reasons 

for citizen involvement. One of them is because it 

increases the accountability of the school system 

itself. It's closely monitored by the local 

citizenry and the way it spends its money and the 

types of programs it has. I think that monitoring is 

a very positive aspect. I'm one of those people who 

gets monitored. I think it's very good that we have 

that kind of system of accountability. 

So that's why I think -- that's one reason that 

I think local control is essential in terms of 

dollars expended, and also that it's essential that 

the populace be able to assert its own views in terms 

of what it wants in that particular locale. 

Do you think the presence of that local control over 

finances contributes overall to the quality of 

education? 

Well, the point, I think, as far as school finance is 

yes, we want to promote quality. While we're 

promoting at least a minimum everywhere, we want to 

promote quality everywhere. 

In essence, that is the reason that we allow 

school districts to spend more than the minimum. 

First of all, we don't know what the minimum is, so 
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it would be hard to limit it to start with. But the 

point there is that all school districts should have 

an equal opportunity to pursue that above the 

minimum. 

So the point is that yes, if you happen to have 

a very good tax base, then you're better able to 

pursue those desires than if you do not. The idea of 

equity, be it inside the Foundation Program or the 

system as a whole, is to give everybody an equal 

opportunity to pursue those goals. 

Early on in your testimony, I recall you talked about 

some of what -- I think you called them lighthouse 

districts that existed, and I forget the dates you 

shared with us, in some of the cities that were 

beginning to grow in the early days of Texas and how 

they impacted education as a whole. Do you recall 

that line of testimony? 

Yes. 

Share with me that thought again. I thought there 

was some significance that you had attached to the 

presence of those districts that you call lighthouse. 

As you recall, we mentioned that as a reaction to the 

Radical Republican regime, the Constitution of 1876 

took the possibility of local taxation away from 

school districts. The reasons for that have been 
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explained. 

At the same time, there were a number of 

municipal school districts under the control of the 

cities who did tax themselves, and these provided 

what have been called lighthouse school districts. 

It was the success of these school districts in the 

1870s and early 1880s that helped promote the idea of 

passing the constitutional amendment of 1883 allowing 

the tax to get back into existence. Those school 

districts were a handful of city schools, but they 

showed -- the concept of a lighthouse is they show 

the way. They showed the way to other communities 

what could be done if a community dedicated itself to 

an enterprise. 

Do you think we still have some degree of that 

element of districts moving forward still 

contributing to the overall advancement of education? 

I think that there are many school districts in our 

state that show the rest of us the way to improve, 

ways to do things new, differently and better. Those 

ideas and concepts can arise from almost any school 

district. They do not necessarily have to arise from 

more affluent school districts. Often they do 

because of the resources to dedicate to an 

enterprise. But I think the concept is still there. 
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There are still practices that are going to 

show the way to the rest of us, better ways to do 

things and improved ways to do things. 

The fourth principle that's on Page 22 says "The 

Foundation Program should be organized in a way to 

promote local initiative and efficiency." 

Does that principle relate to the comments that 

you have already made or is that raising a different 

issue? 

The local initiative factor is really related to the 

No. 3 that we've discussed, the efficiency factors 

that the program should be organized in such a way 

that a district would operate an efficient program 

with its dollars. 

The original concept there is that the state 

would provide money principally for salaries and 

operation costs of school districts. 

In the paragraph that follows the discussion of the 

principle -- and there are eight of them and I will 

not read them all -- but the paragraph that follows, 

you make mention of three accommodations, you call 

them, that have diluted the effect of establishing 

I guess you're referring to a true Foundation 

Program. Am I correct in what I understand those 

three points to be? 
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Yes. I put the term "true" in quotation marks 

because I don't know what a true Foundation Program 

is. It's just a concept pursued in different ways by 

different states. 

The three accommodations, would you explain to us 

what you mean by those and why you label them 

accommodations. 

The atmosphere in which public school finance ~xists 

is a political atmosphere. I don't think not even 

the theorists would ever deny the political 

circumstances under which we operate are going to 

have a lot to do with what happens. 

From the theorist's point of view, you might 

say this is the way it ought to be. From the 

practical point of view, it may turn out to be some 

other way. 

These particular accommodations were set out by 

Paul Mort himself as his failings in life, so to 

speak, where he said, "As I look around" and he 

wrote this in 1936, about 12 years after he wrote his 

book. He looked at all the states that adopted it 

and he said, "Where are they going wrong? What are 

they doing wrong? Where are they messing up my 

idea?" These were some of the things that he listed. 

The fact is that under a system of the Foundation 
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Program concept, he would not have had these flat 

grants. 

Now, in the Texas system, flat grants are 

rolled in under the Foundation Program in order to 

equalize them in all cases except the budget balanced 

school districts. This was not true in every state. 

But this was true in Texas. There was the flat grant 

and it was still going to budget balanced school 

districts even though they qualify for no state aid 

because of their wealth. This was true to some 

extent in Texas. 

The reluctance of state legislatures to provide 

the massive appropriations needed through a 

Foundation Program, he found that to be a problem. 

In most states, as in Texas, in the original setup of 

the program, the state knew it was going to have to 

pour lots of dollars in to get the level of effort 

up. This was true in just about every state that 

adopted the concept. Then after that, they let the 

appropriations numbers or those kind of things 

determine what the level of funding would be rather 

than what the need was. 

Of course, Paul Mort's research in his original 

book on this idea was called, "The Measurement of 

Educational Need." It was how to measure what the 
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needs are, and then fund that level of need. He 

found that nobody was doing it after they had adopted 

the program. 

No. 3 was the desire of some local agencies to 

expend large amounts of money beyond the minimum. 

What this does, of course, affects the overall equity 

of the system if you want to measure it in 

mathematical terms like Gini coefficients and 

analysis of variants and those kind of things. That 

extends the variants in the analysis. 

So on that third point, even though in his basic 

theory he acknowledges, and I guess we all 

acknowledge in terms of describing Foundation 

Programs that there is a place for local districts 

in other words, local districts should have the 

discretion to spend above the minimum level. 

The very fact that that's incorporated in the 

program is going to create some equity problems when 

they expend at large levels above the minimum 

program. 

There's going to be some equity problems involved in 

spending beyond the Foundation Program level when 

districts do not have similar amounts of funds 

available to them in similar tax rates. It's going 

to be even more exacerbated if some school districts 
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even spend more than others. 

In a large group of school districts like the 

1,069 or so in Texas, those outliers may not show up 

to be that radical or may not affect the system as a 

whole that much. 

In smaller states with smaller numbers of 

school districts,· the effect of say, in a state 

with 30 or 35 school districts, if one or two are way 

out there by themselves, it's going to affect the 

overall equity of the system at least mathematically, 

the numbers analyses. 

Dr. Walker, you mentioned that Texas has the flat 

grant built into our Constitution, but that we have 

figured it in the total Foundation Program so that it 

is not a factor with respect to those districts who 

receive state aid, but only a factor with regard to 

the budget balanced districts who are guaranteed that 

amount of money. 

When did Texas make that change so that the 

disequalizing effect of the constitutional provision 

was minimized? 

That was first done in 1949 when the Foundation 

Program was implemented. The per capita distribution 

was brought in under the Foundation Program, so all 

it is is you get a state aid entitlement. The amount 
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that is coming from per capita is reduced from that 

and paid from a different fund than the Foundation 

School fund. 

There were many non-constitutional sources of 

revenue for the available school fund that had been 

put in there between 1876 and 1949 that were 

eliminated in House Bill 72. The Legislature took 

out all of the dedicated sources of revenue to the 

available school fund that were statutory and just 

left the constitutionally dedicated monies there and 

thereby reduced that grant by about 50 percent. 

The system still works, however, where it comes 

in under the Foundation Program entitlement of a 

district. Unless they are a budget balanced 

district, then they're going to receive it. But the 

amount of the grant has been basically cut in half 

since 1984 and the number of school districts 

receiving it or the amount of pupils living in those 

school districts is relatively small. 

Are there any significant adjustments or meaningful 

adjustments that could yet be made to minimize the 

disequalizing effect of our constitutional provision 

for that per capita aid? 

For the flat grant? 

Yes. 
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Well, the only solution at this point would be a 

change in the Constitution. As far as the 

statutorily dedicated monies, I believe they were, to 

the best of my knowledge, all eliminated in 1984 out 

of that flat grant and only the constitutionally 

dedicated monies are still there. So in order to 

change that, it would take a constitutional 

amendment. 

Dr. Walker, the second accommodation that you 

mention, "The reluctance of legislatures to provide 

massive appropriations needed for a good minimum 

program," that problem got more recognized after his 

theory began to be implemented around the country. 

Is that a problem that we still have across the 

country? 

Yes. Back historically a little bit, in the 

development of the local property tax for schools and 

into the development of state taxation systems, it 

really wasn't until about 1930 -- in fact, I think 

I've cited elsewhere that around 1930 about 87 

percent of all school revenues were locally derived. 

The state input to the process was really quite 

small, as we've discussed in the small per capita 

things. 

As states begin to implement new types of tax 
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systems and as the Foundation Program concept came 

along, it was a marriage of opportunities there so 

that the massive amounts of revenues that were 

generated by state sales taxes in the early 1930s 

made it possible to implement Foundation Programs 

that required large inputs of state aid. I'd say 

before that, it was practically impossible to do 

because the state machinery for collecting that kind 

of money did not exist and was not too feasible in 

the horse and buggy days. 

But the implementation of new types of state 

tax systems and the corning of the idea of the 

Foundation Program, there was -- it was a very 

serendipitous thing for a Foundation Program. But 

the money raising capability, there was the need for 

a large amount of money so they came together. 

However, it's kind of like, as we referred to 

before, once that first massive appropriation was 

made to establish the program, after that tends to 

ride on the tides of available monies rather than 

what it costs to actually deliver that minimum 

education. 

So the Foundation Program concept required 

significant state funding to implement, and yet it 

was superimposed upon a system that had been largely 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

2140 

dependent upon local property taxes within given 

school districts. Those two concepts merged together 

and we see a continuation --

Yes. 

-- of local and state funding. 

The funding was predominantly local until the 

Foundation Program was implemented, or there was a 

lot of concern, say, around the state about the 

quality of education that appeared in the school 

districts of the state if they did not exert local 

tax effort because the state funds were meager, but 

there were districts that tried to get by on that and 

not much more. But the quality of education in the 

system as a whole was suspect. 

would there have been, Dr. Walker, an option at the 

time to simply take over all local property taxes and 

make them a state tax and use that as the basis for 

funding the Foundation Program without having to 

perpetuate this dual source of funding that we've 

seen through the years? 

Well, there was an opportunity. I think that the 

concept of local control was strong. You have to 

remember that up until recent times, transportation 

and all dictated that things had to be done locally 

as much as possible. There was a strong sense of 
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local control there and that meant that the local 

taxes had to go with it. 

There have been many proposals through the 

years, not particularly in Texas, but the most 

over-arching in one of the early proposals was by a 

school finance theorist, Henry c. Morrison CPhon.), 

who was called the father of the idea of full state 

funding. "Here's one way to solve this problem of 

equity. Have entirely full state funding in the 

system. The other is property taxes. Let them be 

collected by the state and be redistributed back on 

need basis." 

So full state funding is one end of the pole on 

equity. The other end would be no state funding. 

But all of us operate somewhere in between, except 

the state of Hawaii with one school district. 

THE COURT: Let's stop for lunch. 

(Luncheon recess.) 
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AFTERNOON SESSION 

THE COURT: Okay, here we go. 

DR. BILL WALKER 

~as recalled as a witness, and after having been previously 

aworn, testified as follows, to-wit: 

CROSS EXAMINATION (RESUMED) 

aY MR. TURNER: 

10. Dr. Walker, I wanted to ask you a couple of questions 

regarding federal revenues, and you made a comment 

regarding federal revenues on Page 19 of your "Basics 

in Texas Public School Finance." 

J\.. 

Q. 

As I read it, 12 percent of all public school 

expenditures or revenues, excuse me, are federal 

revenues, is that accurate? 

The figure 12 percent was at the state level of 

revenues. The local revenues deriving from that will 

be somewhat 1 ess. Some of those dollars stop at 

state level. 

All right. You described several federal programs in 

that paragraph on Page 19. You state that the 

greatest portion of the funds estimated at 310 

million or 46 percent of the total were provided for 

programs funded by the Educational Consolidation and 

Improvement Act of 1981. 

Would you describe what kind of funds those 
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are; what kind of programs they fund? 

The Education Consolidation Improvement Act has 

several chapters to it. The principal ones of 

concern are ECIA Chapter 1, which flows money to 

school districts based on a qualifying factor. 

Primarily, the qualifying factor is income. The 

purpose of the funds generally is to provide remedial 

education programs, and basic skills, such as reading 

and math, and necessary services that may go with 

that, such as health services. 

Chapter l also includes a section on migrant 

education. It also has a section for handicap. It 

also has a Chapter 2, which provides money for 

instructional services. 

Are all of these funds targeted to what we would 

call the property poor school districts? 

Well, they are targeted based on student population. 

Those students might reside in any school district 

regardless of property wealth. In other words, there 

are poor students living in affluent school 

districts, just like there are affluent students 

living in poor school districts. 

The effect of the majority of these dollars is 

that they follow poverty guidelines down to the 

district level, therefore you will have more funds 
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flowing to some districts than others, based on those 

criteria. I cannot say that that will necessarily 

flow to property poor school districts, per se, 

although that might be the effect. 

What about the Education of all Handicapped Children 

Act funds? How do they flow? 

They're based on calculated entitlement utilized to 

serve handicapped students usually through a 

provision of teachers and supplemental services, such 

as diagnostician services, counseling, psychology, 

psychological services, types of therapy, and are 

utilized by most school districts to assist in the 

education of handicapped students. 

And do those funds flow based on need or wealth of a 

local district? 

They will flow basically based on local district 

needs in terms of a student population. 

In that first grouping of federal monies, the 

Education Consolidation Improvement Act funds, is 

there a needs test for the distribution of that aid 

that the district must meet in order to qualify? 

The needs test is the poverty guidelines from which 

distribution is based. Basically, that means number 

of students on free and reduced priced meals. 

And the third category, Child Nutrition Act funds, 
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that, too, is based on the poverty level test? 

Based on reports filed by the various school 

districts, they get reimbursed for each lunch served. 

If they're in an approved program, they get a 

reimbursement for each lunch served, plus additional 

reimbursement for reduced price lunch, and still 

additional reduced price for free lunches or 

breakfast. 

And the vocational education federal monies, do they 

flow based on need? 

They' re based on a var-iety of district 

characteristics. They're based on pupil need. They 

are utilized to support certain vocational programs. 

And in the current day, a substantial portion of the 

funds are dedicated toward encouraging the 

development of other types of vocational education. 

Do these federal funds, when considered as a whole, 

have an equalizing effect on school finance? 

The research shows that it has a slightly equalizing 

effect; that is to say that more dollars tend to flow 

to property poor school districts than to property 

affluent school districts slightly equalizing in its 

effect. 

In other words, the reason it's only slightly 

equalizing is because of the size of the amount of 
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funds that are involved here? 

Well, some of the formulas, for example, Chapter 2 of 

ECIA, in the formula for determination of a 

district's entitlement, its affluence in terms of 

local property tax wealth is one of the factors in 

the formula, but it's not the predominant factor. 

It's just one part of the factor. 

In other words, every school district is going 

to get some. There's no budget balanced school 

district for federal funds. They're still going to 

flow to districts based on pupil needs. And there 

will be some reference given in some of the 

distribution formulas to a school district wealth, 

but it's usually not a major characteristic. So it's 

equalizing in, its effect, but it's really not 

intended to equalize. It's intended to flow money to 

school districts for specific purposes. 

So, would it be fair to say, then, that it is 

equalizing in perhaps two respects. One, the funds 

do show a tendancy to flow more heavily to property 

poor districts and secondly, the fact that it 

increases the size of the pie, if you will, with 

regard to school funding, creates a more equitable 

circumstance? 

Yes. 
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And I believe you said earlier that in order to 

achieve or maybe you stated it in the negative, that 

no equitable advances are made unless we also have a 

greater degree of state funding or funding from some 

source, federal or state? 

Well, it's my opinion that in order to have school 

finance equity in the construct that we're working 

under, it would take substantial improvement in the 

amount of state dollars going through the process. 

Dr. Walker, do you have any research data that's 

available, that you're aware of, that would test the 

adequacy of our state program with regard to 

providing -- the state obligation of providing the 

minimum, a minimum adequate educational program? 

The only research that I'm aware of that I could cite 

is the Accountable Cost Advisory Committee is 

probably the most extensive research that's been done 

on a statewide basis in the state. And it's probably 

the most accurate research information in terms of 

what those costs are. 

And the primary element in the accountable cost study 

was to study what expenditures were taking place out 

there in the actual practice, is that correct? 

There were several methodologies used, but one of 

them was to look at actual practice, the median or 
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average practice of what is going on and to 

extrapolate from there to assume that that is the 

minimum or close to the minimum. 

Dr. Walker, how do we really define or how should we 

define what the minimum education program is? What 

is the criteria we ought to be using? 

Well, the criteria applied in the House Bill 72 in 

the charts of the committee had to do with an 

accredited program. And analyzing the principles and 

standards for accreditation and taking into account 

state law requiring districts to do certain things, 

we could, if we could follow a case study approach, 

start to break down all of those mandates into a cost 

figure. 

Example, not allowed to have more than 22 

students in a classroom in grades K through 2. This 

means staff needs. We know we're going to have a 

certain number of teachers for a certain number of 

students. We've got requirements for physical 

facilities, we've got requirements for libraries, 

we've got requirements for certain kinds of related 

services, such as guidance. And if you take all of 

the mandates in law and those that are in principles 

and standards for accreditation and try to sift 

through them, you could -- over a period of time, 
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with a lot of time to work at it, could come up and 

say, "This is the absolute minimum, given a minimum 

salary that you must pay and so on that it would take 

to operate a school district.• 

That was the purpose of the study. And those 

kinds of factors were looked at by the committee 

other than just the research on average costs, but in 

order to get the average, thought that was the 

quickest way to it, also. 

When you use the average, you did not include cost of 

11 capital outlay, construction costs, those kind of 

12 things? 
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No. That did not include capital outlay or debt 

service. I said earlier that it did not include 

transportation, did not include any special program 

cost. 

Now, what is the rationale for excluding 

transportation cost? 

It carries a separate funding formula based on linear 

density. It's not cogent to the classroom teaching, 

itself, to the learning process. 

If, in looking at those averages and arriving at 

those averages, obviously there would be some figure 

in there for activities of a school district in the 

area of co-curricular or extracurricular activities. 
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It would also be included, would they not? 

I'm sorry, that was eliminated also. Those costs 

were not considered. A lot of the data came from 

budgets. These cost for expenditures are clearly 

identified in budgets and can be eliminated from the 

process. There may have been some others. Food 

service was eliminated, for example. Food services 

costs were not included, neither were co-curricular. 

Dr. Walker, I want to direct your attention, if I 

may, to your last chapter in your booklet on the 

basics of school finance, beginning on Page 62. And 

I might ask you just to begin with, what you were 

trying to do and present in this last chapter of your 

book? 

My intention was to emphasize -- let me back up a 

step before I answer that. 

The purpose of intent of this publication in 

its first version, which was in 1978, was to be an 

educational tool for school board members. That was 

the sole prime purpose. 

It has, since that time, been extensively 

utilized as a college textbook in graduate courses in 

school finance and those sorts of things, but that 

was not the intent. The intent was to educate school 

board members. 
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And the intent was still in place in 1984, when 

this draft -- this '86 revision is not considerably 

different from the 1984 version was to provide a 

background of information about school finance, the 

theoretical models, the equity considerations and 

related matters for school board members for their 

reading. So they can say, "Well, when we start 

talking about all this equalization and school 

finance equity, what are we talking about?" And this 

would give them a background to try to understand the 

concept of school finance equity. And that -- my 

purpose, to answer your question, my purpose was to 

educate school board members about the issues of 

school finance. 

I notice on that first page of that Chapter 6, Page 

62, you make reference to some -- I believe you say 

there, "Since 1968, there have been about three dozen 

major cases decided by either the federal or state 

courts with regard to school finance equity. From 

these decisions, a few basic principles of 

equalization of education for dollars may be 

observed." And then you list eight items. Was this 

an attempt to reflect the findings or the holdings of 

the various courts that you -- and cases that you had 

read? 
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I'm trying to summarize the basic concepts of school 

finance equity as reflected in those cases, and 

sometimes that was the finding of the court. Many of 

these were federal court decisions preceding the 

Rodriguez reversal of 1973. The idea or concept 

being presented there, whether that -- whether 

Plaintiffs were successful or not. Also, in some 

state courts around in the other various states, 

where systems have been both upheld and turned over 

by these cases. 

So, your listing there is intended to show and 

describe the various issues that have been raised in 

various court decisions? 

The purpose, yes. The purpose is to say, "These are 

the basic principles of equalization that have 

emerged in these cases." 

I noted with some interest, for example, No. 2, 

"Education is a fundamental interest of the state," 

et cetera. And of course, you are aware that over 

half of the state courts that have considered school 

finance cases have held under their state 

constitutions that education is not a quote, 

"fundamental interest." Are you aware of that from 

the reading of the cases? 

I am aware that in some cases it has been held to be, 
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and in other cases it has not been held to be. 

The next statement I noticed under two that I wanted 

to ask you about was a statement you made that all 

school property is state property, all school funds 

are state funds, and all school taxes are state 

taxes. 

In light of our state constitutional 

prohibition against a state income tax, I take it 

that that statement would not be applicable, in your 

view, to the State of Texas. Oh excuse me, I said 

state income tax, I meant state property tax. 

Okay. I think when we were reading from the 

Constitution this morning, that the Constitution 

authorizes the Legislature to create school districts 

and authorizes the Legislature to allow those school 

districts to levy taxes. 

The fact that the Constitution creates the 

authority for the Legislature to act in this fashion, 

and the fact that the Legislature has acted, would 

seem to me to mean that all of these things being 

done at the local level are at the behest of the 

State Legislature. 

That statement is simply things that I have 

observed. In other words, you cannot say this is 

purely a local problem and the state has nothing to 
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do with it. The thrust of the statement is to say 

that, "Yes, there are all of these local taxes out 

there, but they exist at the behest of the state." 

So they're, in effect, the state taxes. The 

state not only allows them, but it may, in some 

cases, encourage them. 

So that statement, if you were to apply it in the 

Texas context, you would simply be saying that the 

State Constitution, itself, authorizes local 

districts to assess and collect taxes? 

Yes. 

And in that sense, it's a state -- since it emanates 

from the State Constitution, it's a state function? 

Exactly what I mean is that it's not state taxes as 

it is tagged, per se, but the taxes are levied, 

collected and all under law of the State Legislature 

and under the guidance of the Constitution of the 

State of Texas. 

All right. 

And that's what I mean in that sense, that it's all 

done under the guidance and oversight of the State of 

Texas, both the Legislature, and in some cases, the 

Constitution. 

No. 3, you stated "The public education of a child 

should not depend upon wealth other than the wealth 
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of the state as a whole; that is, the quality of the 

child's education in terms of physical input should 

not be a function of the wealth of his parents, his 

neiqhbors or the school district." 

Do I take it that that's a statement from a 

theoretical point of view describing a perfectly 

equitable system of school finance? 

Well, I think that that would probably be a utopian 

view for that to exist but, you know, the purpose of 

most of these dozens of school finance suits in the 

federal courts and later in the state courts all over 

the nation is to determine this particular -- or are 

based upon this particular statement, that the 

education of a child, where he lives, shouldn't 

depend on whether that district where he lives is 

poor or affluent in terms of his property tax wealth. 

He should have an equal opportunity for education 

regardless of the geographical residence within that 

state. 

And I would agree that in order to have a 

perfect system is a rather utopian vision, but it is 

a principle to which school finance theorists and 

many legislatures have aspired. 

And so, whatever theoretically that principle is in a 

context of constitutional analysis would have to be 
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looked at and applied within the context of any 

constitutional framework that any given state might 

have? 

Yes. 

I take it the same kind of comment could be made 

regarding No. 4, and No. 5, and No. 6, that they're 

basically theorists' positions regarding a goal that 

must be viewed in light of any given state's 

constitutional framework? 

Of course, each state has a different constitution. 

Each state would have to be looked at in light of the 

constitution of that state. 

Item 4 points out really the two different 

tests of equity. One of them is expenditure quality. 

I'm saying that equal expenditures are not 

necessarily equal. Quality is the unequal treatment 

of unequals. So, as students have greater needs, you 

might expend more money. 

The other standard is fiscal neutrality, which 

says that the actions are neutral as to wealth. 

They're just based on pupil needs alone, and the 

wealth of the district would not be a factor. 
' 

In Item 5, that's just reiterating that in 

terms of children with special needs that the 

differential treatment should be given them in terms 
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of funding. You can say that what's equitable is to 

have the same amount spent on every child. The 

children with differing needs should have more money 

spent on them. So, needs must be considered. 

Item 6, as I recall, there's a Rodriguez 

decision in December of 1971, and as the case went to 

be argued in the Supreme Court, one of the main 

topics of conversation around the state, at least 

where I was standing was, was this going to throw the 

local property tax all out the window. Of course, 

the system was upheld. But everywhere that the 

system has been used, which is just about every 

state, I suppose, no court has thrown out the use of 

the property tax as a method of funding the program. 

You're saying that state aid formulas should 

offset the differences. That's what a foundation 

program, local share concept is supposed to do is 

offset the differences in local taxable wealth. 

When we talked earlier about the small box inside the 

larger box which represented the state program, state 

funded program, minimum Foundation Program, including 

the enrichment equalization, and I believe you agreed 

with the statement I shared with you made by Craig 

Foster that the system at state level within that 

state program box is highly equalized. 
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I would consider it to be, yes. 

You consider it to be. 

If the Legislature were to appropriate 

additional funds and flow them through the same 
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formula structures that we have presently in law, I 

take it that your view would be that we would even 

have a more highly equalized framework if that were 

to occur. 

As the smaller box expands and tends to take in more 

of the larger box, that is a more 

have a more equitable system. 

you're going to 

Now, you can move the lines of the boxes out, 

but without the state dollars to go along with 

expanding the smaller box to include most of the 

larger box, it would create a system with still too 

much reliance upon local property taxes as a form of 

revenue. 

As I understand your view regarding equity, you would 

be a proponent, an advocate of improving the equity 

of our current system by enlarging the level of state 

funding? 

Yes. 

And that really, as I understand it, is your primary 

belief in the way that we should go about improving 

equity in our Texas system? 
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In my opinion, that's what it would take to improve 

equity. 

Do I understand your view, Dr. Walker, to be that if 

we were to increase state funding, that the problem 

of the larger box growing even larger, and therefore, 

not gaining ground in terms of overall theoretical 

equity, would be a minimal problem and one that would 

take care of itself if we would just increase the 

state level of funding? 

I believe this. This has been my observation in 

working with school districts that boards of trustees 

of local school districts will not levy taxes higher 

than what are needed to operate programs suitable for 

that community. They will not increase taxes just as 

something to do. They're usually increased in 

response to something else that needs to be done. 

My observation or my feeling at least has 

always been that if a state input increased, local 

input would remain constant if there were not 

accompanying legislation that might force that local 

community to up its anti, and then we're back to 

where we talked about this morning, we stay about the 

same relative position all along. 

I think that the increase in state revenue into 

the system or the state input into the system without 
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the corresponding local increase would be necessary 

to improve equity of the system as a whole. 

And it's your view that if the state would increase 

the funding, that unless there were additional 

mandates placed out there as a part of that, that the 

differences in the size of the box would, in effect, 

be a self-correcting thing that would not motivate 

you to suggest caps on spending or caps on tax rates 

other than what's already in law? 

I would not suggest caps as a form of equalizing. 

That generally the effect is to equalize down. I 

think it would be a self-correcting procedure over 

time as long as legislative appropriations continued 

to increase as needs increased. 

As we talked about earlier, there's been times 

when the state did put large dollars in it, but did 

not follow through in succeeding years to keep the 

state input at that level. I think it would be a 

self-correcting thing. I personally do not advocate 

caps, except we do have to have a maximum tax rate in 

law, and we do have one. 

Dr. Walker, the level of funding that's now in place 

following the enactment of House Bill 72, and the 

various formula changes, and equalization changes 

that occurred in that process, in your view, has that 
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placed the state in a position where it is able to 

provide a basic education across the board for 

students in Texas? 

Are you asking through the implementation of House 

Bill 7 2? 

Well, yes, and the -- basically the current status of 

funding that is accompanying that legislation? 

Well, I would have to put my emphasis upon the 

research data that we have. And the Accountable Cost 

Committee is a research study that I was highly 

involved with, and that would seem to indicate that 

the basic allotment that begins the formula structure 

should be somewhat larger than it is and those 

numbers were -- the number of $1,778.00 was 

projecting inflationary costs in 1987-'88 school year 

at the time the recommendations were made. So the 

sum of the number is somewhere in between, I suppose. 

As we discussed, I think, earlier when Mr. O'Hanlon 

was asking you a few questions, if we looked at 

pre-House Bill 72 levels of funding, they were 

substantially below what we have today, were they 

not? 

Yes. 

And if we had done a similar accountable cost study 

analysis of what was going on out there at that time, 
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three years ago, we would have a substantially 

smaller figure than we have when we do the same type 

of analysis of what's going on out there today? 

Yes. I think each year in the past would be lower as 

we went back into history, as a general rule. 

When we utilize that method of trying to analyze 

what's an adequate level, aren't we always shooting 

at a moving target and the more we spend, the tougher 

it is going to be showing we have met the minimum 

standard? 

I think the adequate level is always going to 

increase as costs increase and as additional needs 

are identified. We did not have special education 20 

years ago. We did on Plan B, but the type of program 

we do have now -- but as the need arose, we had to 

put more dollars into the process to deliver that 

program for handicapped children. 

So just to keep up with inflation is a problem 

for the state. And then as we introduced new 

concepts under what ought to be funded as an activity 

of the school, then that's going to expand the 

necessity for money, also. 

In terms of these constitutional analyses that you 

have read in these cases that you've researched, can 

we _say that that theoretical approach determining 
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adequacy would be appropriate in applying it -- in 

applying a constitutional test to determining 

adequacy? 

Well, I don't know that the Constitution speaks to 

5 adequacy, so, the Constitution doesn't address 

6 adequate in the language as it was written in 1875. 

7 It says efficient system. 

8 MR. TURNER: I'll pass the witness. 

9 CROSS EXAMINATION 

10 BY MR. R. LUNA: 

11 Q. Dr. Walker, the closest it comes to addressing the 

12 issue of adequacy is the six-month provision 

13 requiring a six-month school year in Article VII, 

14 Section 3, isn't that right? 
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Yes, I had forgotten about that provision. 

And every school district in the state meets that 

test now, don't they? 

Well, under the laws of the Legislature, they must 

have 175 school days and a minimum of eight 

additional teacher working days, in-service days, so 

but the school year, itself, is nine months, yes. 

In regard to your statement that the perfect system 

may never be attained by us, would you agree with 

Dr. Hooker's statement for this Court that we could 

not pass a better bill than House Bill 72 today? 
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MR. KAUFFMAN: Your Honor, I guess I object 

to that question. I think it's taken a little out of 

context. In terms of passing a better bill, do you 

mean impossible to do a better system or given the 

Legislature in 1984 was a fair system. I think -- I 

didn't understand Dr. Hooker's testimony to be that 

way, so I object to the question as a 

mischaracterization of the record. 

MR. R. LUNA: Well, I think I've written it 

down very carefully when Dr. Hooker was testifying, 

but let me ask it in terms of a theoretical question 

or hypothetical. 

BY MR. R. LUNA: 

Q. Dr. Walker, assume with me for a moment that another 

expert witness had already testified that we could 

not pass a better bill today than House Bill 72. If 

that were said, would you agree with that? 

A. 

Q. 

A. 

No. 

You wouldn't? 

The I agree that it was a very significant step in 

school finance equity. I could not say that there 

couldn't have been a better bill. There are a few 

criticisms or critiques of some of the provisions of 

the bill here that I guess if these were implemented 

along with it, then it might have been a perfect 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

2165 

bill. 

But your own statement was that "We'll never get a 

perfect system. n 

Well, as I said, I believe House Bill 72 was a 

significant step in the direction of school finance 

equity. It certainly was in the first year. It was 

a very significant step. 

The Gilmer-Aikin laws were a very significant 

step, just kind of a quantum improvement over what 

existed in terms of equity beforehand. And I 

wouldn't say House Bill 72 was a quantum leap in that 

direction, but it was a large movement in that 

direction of school finance equity. 

And if, you know, if state funding had not then 

leveled off so to speak at that point, then it would 

have had a large impact on equity of the system, but, 

as testified earlier, then we come back with more tax 

dollars going into the system from local sources than 

from state sources. 

All right. Let me ask you a little broader question. 

Assuming that we all may have some arguments with a 

particular formula or a particular result of the way 

a formula works and so forth, in a broad sense, and 

from an equality standpoint, are all of the laws that 

we currently have, whether or not we agree with them 
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or not, are they being applied equally across Texas? 

Yes --

No question in your mind? 

to my knowledge. 

And when we talk about the minorities being in a 

certain area of Texas, for example, along the border 

area, in fact, we find other minorities in many other 

parts of the states, including the urban centers for 

Blacks and the East Texas as well, wouldn't that be 

true? 

I can -- I might speak from my own experience, but 

the particular school district that I'm employed with 

is Ector County Independent School District in Odessa 

and far West Texas, and it's a 44 percent minority 

enrollment. 

So we find minorities all over Texas, not just along 

the border area? 

As I understand it, that particular percentage for 

our school district is very representative of the 

state as a whole. 

Okay. Dr. Walker, what can we do about a lot of the 

smaller school districts? Do we just need to 

consolidate them as you recommended in your book? 

School finance equity, in reality, are two different 

things, or may be. 
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I don't intend to be flippant about it, but the 

statement was that from a school finance equity point 

of view, the existence of small school districts will 

confound the numbers because per-pupil costs in a 

district with 60 students is going to be astounding 

when compared to a district that maybe has 15,000 

students, but is a poor school district. You're 

going to say, 0 Well, this is ten times as much, 0 or 

whatever. 

Whereas, economy of scale or diseconomies of 

scale is working to make those numbers in comparison 

not really be a true comparison. 

From school finance equity point of view, those 

per-pupil expenditures in small districts would make 

the system seem to be very inequitable because a lot 

more dollars per student are being spent in those 

districts than in other districts, but that's a size 

factor. 

In your book, you discuss the Governor's Committee on 

Public School Education and their recommendation in 

1968 that all of the districts in Texas be 

consolidated into 353 districts total --

Yes. 

-- and what a furor that created? 

Yes. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

2168 

From an economic standpoint, how many districts 

should we have, setting aside the political aspect of 

it for a moment, 358 or 500? How many, in your 

opinion? 

Well, I think that -- I'm not sure, and there are 

others better qualified to say that the Governor's 

Committee's idea of 2,600 students being the size of 

school district that we would want. In other words, 

the recommendation there was that each district be 

countywide unless it had 2,600 or more students in 

the district. The idea being to create a level at 

which economy of scale would come into play and would 

take that out of consideration in the equity 

viewpoint. 

I cannot say personally that I would agree with 

the 2,600 as the magic number for where diseconomy of 

scale and economy of scale come together. I think it 

can vary. It's not a single illuminating number, but 

it's going to be much larger than 60 pupils -- or 70 

in K through 12. 

At any rate, you state that the potential for 

development for an equitable system of school finance 

in Texas is hampered by inadequate school district 

organization. So unless those districts that have 

-- are less than countywide or have fewer than 2,600 
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students somehow reorganize themselves, it's going to 

be very difficult to achieve complete equity, isn't 

it? 

Well, the statement is addressing equity from the 

point of view of mathematical analysis of equity. 

Those school districts representing a diseconomy of 

scale, you said will cause data to be askewed, 

although the number of students in that district may 

not be great. 

The fact is that from a school finance equity 

point of view, yes, it's a problem. In terms of 

having an equitable system as measured in 

mathematical terms, such as analysis of variance and 

this is more than Geni co-efficients and other kinds 

of mathematical measures that are applied to state 

systems to see how equitable they are in the minds of 

whoever is applying the measures. 

Thank you. 

MR. R. LUNA: Pass the witness. 

20 MR. DETHERAGE: No questions. 

21 MR. GRAY: May I proceed? 

22 THE COURT: Yes, sir. 

23 REDIRECT EXAMINATION 

24 BY MR. GRAY: 

25 Q. Doctor, you were asked some questions earlier today 
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about a local control, and I believe you offered the 

opinion that you think that it's important to have 

local input and local control. Do you have an 

opinion, today, whether or not many of the property 

poor school districts have any ability for a 

meaningful local control? 

Well, as I testified this morning, meaningful local 

control on making expenditures beyond the minimum 

program would be hampered in those school districts 

that do not have the adequate tax base. There's 

going to be a difference between districts in their 

ability to exercise those local options since some 

are -- have more taxing resources available to them 

than others. 

I take it then that under today's system, local 

control, to a large extent, is a function of how much 

property wealth an individual district has? 

Oh, not entirely. There are a lot of factors 

involved around local control. I think most of the 

discussion in recent years, the last couple of years, 

has been not so much the financial perspective as the 

flow of directives in the Legislature and State Board 

of Education to local school boards and the school 

administrators, not so much in the equity factor 

there, but obviously, in order to exercise some form 
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of direction at the local level utilizing local 

resources, you're going to have to have the resources 

or varying differing resources available. And those 

that don't have them aren't going to have the same 

meaningful options as other school districts. 

Throughout the study of the history on school finance 

and school districts as they exist today, have you 

found in any Constitution where the school district 

boundaries, themselves, were set by the Constitution? 

By the Constitution? 

Yes, sir. 

No. 

The school districts that we know today, are they 

creatures of the Constitution or are they creatures 

of legislative action? 

They're created by the Legislature pursuant to the 

constitutional authorizations. 

And Mr. Luna was just, in his closing comments, was 

talking about the consolidation questions that were 

arisen by the Connally Commission back in the late 

'60s. Do you know back then if one of the 

considerations that was raised for looking at 

consolidation was an opportunity to come up with a 

more equalized tax basis from which resources such as 

educational opportunity could be drawn? 
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As I understand it, that was one consideration. 

Do you know in your own county, Ector County, over 

the last, say, four years, has there been any swing 

or change in the property value or property based 

upon which education is funded? 

Yes. There's been considerable decline in taxable 

values. 

And how much taxable value has been lost? 

At this point, in three-year period, 1.06 billion, 

but our estimates for next year are another half a 

million loss, so 1.56 billion over four years. 

And what has been or will be the net effect of losing 

that much taxable wealth? What's it going to do to 

your tax rates? 

Eventually it's going to have to go up. We've 

successfully fought that off so far, but the -- in 

most school districts, it would have to cause an 

increase in the local tax rate unless there were 

corresponding increase in state aid. There will be a 

state aid increase based on the local share factor 

going to the school district, it's just not a 

dollar-for-dollar trade. 

Based upon your study of the history of school 

finance, do you have an opinion as to whether or not 

the framers of our Constitution contemplated the vast 
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differences in property value that we see out there 

today from one district to another and, for example, 

a situation where you can lose 1.56 billion in 

property wealth over a four-year period like your 

district has? 

Now, there was a lot more wealth than actually 

existed in the state at that time, substantially 

more. 

In my opinion, the framers of the Constitution 

probably, like the rest of us, didn't envision the 

changes that were going to occur in our society in 

the 20th Century. Their concern was to have a 

rudimentary system of education. The population of 

the state was, as we earlier testified, predominantly 

rural, agrarian society thing was essentially the 

same outside of a few urban areas which today we 

would call small towns by our standards, but they 

were urban areas then. 

No, I do not think that they envisioned the 

type of property tax system that we would have today. 

Looking at the high funding levels or the House Bill 

72 and the new funding and things of that sort, over 

the course of time, has the Legislature when they 

have funded, infused new monies into the system, have 

they likewise infused new mandates in the system that 
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offset or ate up the money that was infused? Do you 

follow what I'm saying? 

It's been both ways. There have been sessions where, 

like in House Bill 72, there were substantial 

increase in dollars, substantial increase in 

requirements, new requirements. 

There have been legislative sessions, though, 

through the '60s and '70s where additional money was 

added to the process without essential changes in the 

mandates to the districts. There may have been some 

minor -- I doubt if any session passes where 

something that's not added to the mandates, but 

nothing substantial. 

So, it's worked both ways. It's happened both 

ways. 

You said in, I believe, both in direct testimony and 

in cross examination, that you're of the opinion that 

local input -- and by that, I mean local dollars into 

the system are good. And will you tell me again why 

you think that it's important that local taxpayers 

make some contribution to the education? 

As I said earlier, I believe it's important for local 

citizens to be involved in the public school system. 

It's a system that exists where not only the 

citizenry of the state, but also for the citizens of 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

2175 

that school district. I believe that local interest 

in the public school system is extremely important. 

I said not only because in order to garnish support 

for the system, but also to keep accountability of 

the system at the local level. 

And you, in cross examination, I believe, said that 

the Constitution, in fact, contemplates that by 

Article VII, Section 3 to some extent? 

Well, I think that the Constitution envisions local 

support for schools. I don't think it states why, 

that it's for the purpose of citizen involvement. 

It's, in a large manner, is probably due to 

geographical circumstances in those days was really 

-- there had to be local control to be any control 

because of the remoteness of the areas of the state, 

lack of transportation, communication and so on, and 

it was not very feasible to reach out from Austin and 

control things all over the state. 

And in response to Mr. Turner's questions on cross 

examination, I believe I heard you to say that 

although there are local taxes in the sense that 

they're administrated locally, you're of the opinion 

that they fall within the category that we talked 

about in your book as state taxes because the 

Legislature has authorized them and they go for the 
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correct? 
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They're authorized by the Legislature and controlled 

by the Legislature. 

Do you have an opinion, given the extent to which the 

school finance system in Texas relies on those 

locally administered state taxes, those ad valorem 

taxes, do you have an opinion as to what effect that 

has, when you have the Foundation School Program with 

the reliance that we place in Texas on those locally 

generated funds, what effect it has on equity, and by 

that, I mean the opportunity of one district to have 

comparable educational opportunities for its children 

that another district would have? 

Well, going back again to the first day of testimony, 

my opinion of the theoretical model, any Foundation 

School Program that relies heavily on local property 

taxes will be more inequitable than one that reduces 

reliance on local property taxes as a source of 

revenue. 

Therefore, the more the system relies on 

disparate local wealth, the less equitable it's going 

to be, and the less it relies on disparate local 

wealth, the more equitable it will be. 

Within the context of the Constitution that we're 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

2177 

operating under today, do you have an opinion as to 

whether or not a school finance system could be 

developed that would rely less heavily on disparate 

local property wealth than our current system is? 

I think that the system can be developed -- would you 

repeat the part of your question about the 

Constitution? 

Sure. Do you -- what I basically said, and I can't 

repeat it verbatim, but basically what I was saying 

was, do you have an opinion, working within the 

context of the constitutional requirements, whether 

or not a system could be developed that relied less 

heavily on local property wealth with all of the 

disparities that we know exist there in order to fund 

education? 

I think that they certainly can. We've done it under 

the Constitution we've had for over a hundred years. 

And we've moved considerably along in equity. And 

certainly, it is possible to -- or the potentiality 

exists to move on in that direction. Yes, within the 

constitutional system that we have, even within the 

Foundation School Program model which we worked with, 

which was not the only model of state finance, it's 

just the one that we have followed, even within that 

model, there's possibilities. I've testified 
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earlier, I think the key is the level of reliance 

upon local property tax wealth as a funding factor in 

the system as a whole. 

This may be asking the obvious -- have you found 

anywhere in either the current Constitution, or for 

that matter, its predecessors, any requirement that 

sets forth what percent of the program had to come 

from local property taxes? 

No. 

MR. GRAY: I pass the witness. I have 

nothing further, Your Honor. 

MR. O'HANLON: I don't have any further 

questions. 

MR. TURNER: Just one follow up. 

RECROSS EXAMINATION 

BY MR. TURNER: 

Q. If I understood, Dr. Walker, your last answer to the 

question Mr. Gray gave you, what you were saying is 

that if we would infuse more state dollars into our 

current system, and therefore, be funding education 

as a whole with greater state dollars, we would be 

less dependent upon that local property tax 

contribution, and therefore, would have a more 

equitable system? 

A. Yes. 
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And that is the recommendation that you were sharing 

with me earlier in my question as to the way you 

advocate to create more equity in Texas is to 

increase that level of state funding? 

I've been a consistent advocate of equalization in 

the school finance equity, but I've never been an 

advocate of tearing down in order to achieve equity. 

I've always been an advocate of building up, and that 

requires input of state dollars. But that's the 

system of equity that I would pursue if I could just 

mold it nearer to my own heart's desires. That would 

be the way that I would have to go, recognizing, of 

course, and I would be the one that had to live with 

funding limits or revenue limits, but --

Your position, as I recall, and was really echoed by 

the Governor and several other state officials during 

the debate during the summer of '84 on House Bill 72 

when they also said that they wanted to bring 

everybody up and not bring anybody down in terms of 

the level of their funding. Do you recall that 

debate? 

Well, I don't know that -- no, I don't recall that 

debate. And I know that at least some school 

districts had to lose state aid for that equalization 

to occur, but it happened in House Bill 72, you know. 
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But the guiding principle is, in school finance 

equity is, you can equalize a lot easier by 

equalizing everybody down, by pulling everyone down 

to an ave~age practice, or you can try to equalize 

everything up. And that takes a lot of money to do 

that because the level that you're going to, the 

majority of the school districts in the state and 

perhaps the majority of students are going to lie in 

that area where expenditures are going to have to be 

increased. So it's not always a practical 

recommendation to say that more state input, but it 

is, in my estimation, the.most feasible approach to 

school finance equity is to up the state portion of 

the program. 

And as I said before, I do not recommended that 

a cap be placed on the other end to keep the other 

ones down, but I believe that that taxing level 

locally will find its own place based on the 

decisions of those local boards of trustees and the 

citizenry in those districts. They're not going to 

tax themselves excessively just for the fun of it. 

MR. TURNER: I'll pass the witness. 

MR. GRAY: May he be excused? 

THE COURT: Just a minute. 
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A. 

Has there ever been a wholesale effort to redistrict 

school districts? 

There was a study conducted by the State Board of 

Education in the 1930s. The study was funded by the 

Works Progress Administration. It kept school 

teachers with jobs. The intent of the State Board of 

Education was to reorganize the school districts of 

the state. Thus, the State Board of Education was a 

nine-member appointed by the Governor Committee that 

existed from 1929 to '49. 

The very thorough study of the cost savings 

involved by consolidating districts even went so far 

as to draw new district maps and so on. There was a 

very thorough-going effort. It was recommended to 

the Legislature. They did not act on the 

recommendation. 

The same is true with the Governor's Committee 

report in 1968. Again, a very thorough-going study 

of the matter, but again, the Legislature did not 

act. 

The most extensive reorganization I would say 

that the Legislature did was in 1949 when they 

practically halfed the number of school districts by 
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eliminating all dormant school districts and making 

those areas go in with active school districts. So, 

they did, by sort of closing all dormant school 

districts, that means you couldn't have a school 

district in an area where no children resided. And 

that did half the number of school districts in the 

state and that was probably the most far-reaching 

action. 

But if you looked to the tool of increasing state aid 

in the FSP to equalize, when you say equalize, are 

you talking about equalizing so-called opportunity, 

or are you talking about equalizing what is actually 

spent on a statewide basis? 

Well, the opportunity to -- let me start over again. 

Expenditure equality is one standard of equity. 

wealth neutrality is the other. Fiscal neutrality or 

wealth neutrality means the district has the 

opportunity if they did not choose to do so, if they 

spent less than others because they consciously chose 

to do so but had an equal opportunity to make that 

effort, that would still be equitable. And if the 

local citizenry didn't make the effort, that could 

account for the difference. 

The concept of equal opportunity, of course, is 

a larger concept than just school finance equity. It 
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involves a lot more. 

The existence of small school districts simply 

skews the data because of the diseconomy of the 

scale. It means they have to spend larger amounts 

per pupil because of the certain amount of basic 

costs that had to go into a facility or some central 

function of the school district. 

And when you look at it and say, "Well, this 

district spends $10,000.00 .Per pupil and this one 

only spends $3,000.00," it makes the system look 

inequitable. But the reason that the $10,000.00 

exists is because it's just a very small school 

district, and the basic cost of being in operation 

would dictate that as a per-pupil cost because of the 

cost of facilities in central services. So from a 

school finance equity point of view, the small school 

districts will skew the comparisons. 

Okay. 

They have, of course, do their own many merits of 

those systems of their own aside from school finance. 

They're going to minimize those positive factors 

about the school districts. But just looking from a 

school finance equity point of view, it's difficult. 

Okay. 

THE COURT: Let's let him step down and be 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

excused. 

Thank you, sir. 

(Witness excused.) 

THE COURT: Good time to have a break? 

MR. GRAY: Yes, sir. 

(Afternoon recess.) 

THE COURT: All right, sir. 

2184 

MR. GRAY: Your Honor, at this time I call 

Mr. Jerry Christian. 

MR. JERRY CHRISTIAN 

was called as a witness, and after having been first duly 

sworn, testified as follows, to-wit: 

DIRECT EXAMINATION 

BY MR. GRAY: 

Q. Would you state your name, please, sir? 

A. Jerry Christian. 

Q. And Mr. Christian, what job do you currently hold? 

A. Superintendent of schools in Lampasas. 

Q. And for how long have you been superintendent of 

schools in Lampasas? 

A. 

Q. 

Six years. 

If you would, tell the Court, briefly, your -- first 

your educational background that qualifies you to 

serve as superintendent for schools for the Lampasas 

School District? 
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Do you want me to start with where I went to school 

in elementary or just my --

Well, just give us -- I don't want to dwell too much 

on your primary education, but give us an overview 

of, one, did you go to public schools in Texas? 

Yes, I did. I went to Port Arthur and San Saba 

schools. I later then went to the University of 

Texas. I received my Bachelor's degree in math. 

After teaching in Dallas Kimble High School, I 

received an English degree from U.T.A., my Master's 

from East Texas State. Then I was in the cooperative 

superintendency program at Austin. After teaching 

for seven years and principalling for six years, I 

went into the cooperative superintendency program, 

which is with the Texas Education Agency and with The 

University of Texas, where I received my Ph.D. 

during that program. And I also worked for TEA in 

the division of accreditation. After that time, I 

became superintendent. 

You say you taught for seven years? 

Yes, sir. 

Where did you teach, sir? 

Dallas Kimble High School. 

And what subject or subjects did you teach? 

Mostly math. 
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And you then later served as a principal for six 

years? 

An elementary principal in Duncanville. 

Duncanville, Texas? 

Yes. 

Outside of the Dallas suburb? 

Yes, sir. 

How large a school were you principal of? 

Approximately 700 in elementary. 

2186 

And without belaboring that point, tell us briefly 

what your job duties and responsibilities were as far 

as being principal of this school. 

Well, I oversaw all of the operations of the school, 

including from staff selection to maintenance of the 

facilities and curriculum development and oversight 

of the curriculum instruction, really all of the 

operations of the school, itself. 

And you also, I believe, in your background said that 

you served for a period of time with the Texas 

Education Agency in their accreditation division? 

Yes, sir. I was two years in the division of 

accreditation. 

What were your job duties and responsibilities in the 

division of accreditation? 

The primary duty I had that I spent most of my time 
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with was the monitoring process. That was visiting 

school districts across the state to monitor whether 

they were implementing the accreditation standards of 

TEA. I visited some 30 school districts in the 

two-year period that I was there. 

When you would visit these some 30-odd different 

school districts, did you actually go on campus and 

physically inspect the plant and how they operated 

their facilities? 

Yes, sir. You would -- if you went to a district, it 

would depend upon the size, and you would essentially 

get a sample of what that district was like by 

visiting various campuses, and you would -- but we 

would go to the campus, itself, as well as the 

central off ice aspect. 

The districts that you were assigned to visit and 

monitor for accreditation purposes, did they fall 

within any one particular wealth category or did they 

range as far as property wealth in all facets of the 

wealth range? 

They were pretty well random school districts as far 

as wealth or size or -- there wasn't any stereo type 

to the districts that I visited. 

During this period of time in which you were visiting 

districts for accreditation purposes, did you observe 
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any differences, which you were able to perceive in 

your judgment, in the kind and quality of educational 

programs and the kind and quality of educational 

facility that property wealthy districts that you 

monitored would have compared to the property poor 

districts that you monitored? 

MR. O'HANLON: Your Honor, with respect to 

the predicate, can we have a time predicate as to 

this? 

THE COURT: Okay. 

BY MR. GRAY: 

Q. Tell us when that was, sir, that you were doing this 

A. 

Q. 

A. 

accreditation work for TEA? 

From 1979 through '81. 

Now, you can answer the question. And do you recall 

what the question was? 

Yes. There was a -- I would say there would be a 

dramatic difference between schools in probably all 

aspects of schooling. I guess the most obvious 

difference that you would see when you came to a 

school district would be the facilities, and that 

ranged from just the poorest of facilities to 

outstanding facilities. 

Then as far as the instructional environment, 

it had about the same range from very basic 
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curriculum offerings and marginal instructional 

opportunities to just the opposite where there was 

outstanding curriculum offerings and indications of 

outstanding staff and so forth. 

Based upon your having taught in the public schools, 

having served as a principal in the public schools, 

having worked on --·as part of the Texas Education 

Agency's accreditation staff, and your current 

six-year tenure as being a superintendent of a public 

school system, do you have an opinion as to whether 

or not dollars available to be spent on the 

educational needs of the children make any difference 

as far as the educational opportunities a child has? 

I think they make a difference. 

And elaborate on why you hold that opinion, sir? 

Well, from my personal experience as well as from my 

observation, the 20 years that I've been in the 

business, I think that there is a general tendency 

that school districts that have the wherewithal 

financially to provide for their children, do a lot 

better in providing for their children than school 

districts that are, as we would call, poor school 

districts that don't have very many financial 

resources. And I think that tells in the quality of 

every aspect of the schooling that you would want to 
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look at. 

Now, how long have you been at Lampasas? 

Six years. 
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Which meant you would have joined them right after 

you left TEA, is that correct? 

Yes, sir. 

When you joined the Lampasas school system, describe 

for us the problems or the kind of school district 

that you inherited, so to speak? 

We had fairly dramatic problems. This may take a 

little time. Is that okay --

Sure. 

-- to elaborate. 

You're free to just tell me about the conditions that 

you found that you inherited when you took over those 

schools. 

The district had considerable problems that -- and I 

would start out by saying that they had had a history 

of two bond failures, one in -- I took over in the 

summer of '81. And they had failed a bond issue in 

'72 and also one in 1978. They had the year 

previous to my coming in the summer of '81, they had 

experienced a -- I think it was a 43 percent tax 

increase. They had released their superintendent in 

about October the 1st. The business manager had 
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taken over as interim superintendent for the 

remainder of that time until they could employ 

another superintendent. 
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The reason for the 43 percent tax increase was 

that they had gone into deficit financing, which is 

simply to say that they could not start the school 

year with their reserve finances available and their 

fund balance. 

Most superintendents know that it's October and 

November and December before you start getting your 

local revenue from those tax resources and you get 

your state revenue pretty well distributed over the 

12-month period, in general. So you have to have 

revenue to be able to begin the school year and pay 

for all of your costs. so they were having trouble 

with that. 

Now, as I recall, there's a category we've been 

referring to from time to time in Bench Marks, and 

there's a category in Bench Marks called operating 

fund balances? 

That's it. 

Is that what you are ref erring to? 

Yes, sir. 

And that is what is used at least by your district to 

def er payments at the beginning of the year before 
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your tax money and your state payments begin to 

arrive? 
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That and, of course, other things that it can be used 

for, but you have to have a healthy fund balance just 

to make sure you can start school. 

If you did not have a fund balance, for example, and 

the state and the local tax situation continued to be 

just as it is right now, would you have to go into 

deficit financing every year? 

Yes, sir. 

Okay. I'm sorry. Please proceed. 

To describe Lampasas when I went there, the 

facilities were dramatically in need. Because of the 

failures of the bond issues, they were really 

critical, and I could describe those starting with 

the primary school. 

Our kindergarten classroom was actually located 

in the Texas National Guard Armory. It was located 

there for, I believe, 12 years. The Armory was 

located a block and a half from the primary school, 

which means the kindergarten students daily would 

have to walk that block and a half to go to lunch. 

Their principal was located at the primary school, 

the nurse, music teacher, all of those kinds of 

things, or breakfast. And so that was particularly a 
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problem in bad weather days when the weather was so 

extreme that we just couldn't let them walk that 

block and a half. It's actually about two blocks. 

Then we would send a bus down to transport them. 

That was a dramatic problem. 

Also, the special education facility at the 

primary school was a little 14 by 50 trailer house 

that was located behind the school and housed two 

teachers and a teacher aid and a speech therapist. 

That was, in my opinion, ridiculous. 

Then at the elementary school which, at that 

time, were grades 3, 4 and 5, we had an overcrowded 

situation. We had four -- excuse me eight 

portable classrooms serving our 3rd grade, and they 

also had to go into the main facility without any 

protection from the weather. We also had another 

little 14 by 50 trailer house for special education. 

The class sizes at both of those schools were in 

excess of 30. At one time, the 5th grade was up to 

37 students in a classroom, which I thought was a 

dramatic problem. 

We were overcrowded at both facilities. We 

were facing a time where the TEA mandates were that 

we have elementary libraries. We had no facility for 

elementary libraries nor staff, and very few books to 
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call ourselves in compliance with that, so we had to 

look to somehow providing that for the future. 

At the middle school, which is grade 6 through 

8, it's a 1938 -- or the original building is 1938, 

and that's the main part of the building. And it was 

in great need of repair and maintenance. 

Our gymnasium, as an example, it had the 

restrooms in the basement, which is typical back in 

that era of buildings. But the problem we had there 

was the city, when the sewage line would back up with 

the city, we got it first. And it's funny now; at 

the time it wasn't. I had quite a bit of problems 

with that because our sewage would literally back up 

into our restrooms and it was a health hazard. We 

had to do something about that. 

The band hall and the art facilities were to 

the point of being unsafe. It would be hard to 

describe, but the band hall was an old rock type 

facility that was literally -- we were concerned with 

the safety. Likewise, with the art facility, which 

was a little white frame house out behind the school. 

We also served that facility with eight 

portable classrooms for the reason of trying to keep 

up with the demands and we were overcrowded. 

And the lunchroom was marginal. At best, not 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2195 

only in size, but in quality of the lunchroom for the 

students as well as the kitchen facility. There was 

no air-conditioning. The heating and the utilities 

were -- the utilities had been a problem in all of 

our schools in Lampasas because of the age of the 

facility and the cost. And we've gone to work on 

that trying to solve a lot of that because we were 

wasting so much money and energy. 

At the high school, our dramatic problems there 

and our high school is a 1954 high school. The 

special education is located in a portable facility. 

The VAC program, which is a special education 

vocational type program was located across the street 

in a little frame house that we bought, which was 

really a problem and still is. 

The library was totally inadequate. It was so 

small that it just was not functional. It was built 

for that 1954 campus that had about 300 students, and 

now we've got right at 700 students. So that was a 

problem. 

The science facilities were totally inadequate. 

And we just -- they were really not serviceable for a 

good science lab. Likewise with the homemaking 

facilities. Also the dressing facilities for our P.E 

and athletics were a major problem. 
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That's a general description. As far as 

maintenance and repair, I can give you an example. 

At the high schools, they had these jalousie windows 

that were typical of the '54 version, and they 

wouldn't open and they wouldn't close. They were a 

problem. 

The teachers literally, to open the windows, 

would have to prop a book between these jalousie 

windows to keep the windows open. Then when they 

would unprop the book, the windows would just close, 

but they wouldn't seal. All they would do is just 

lay against the bottom, and they really didn't form a 

seal. 

And to top that off, we tad some old steam 

heaters that were, you know, our source of heat. And 

we just could not keep the rooms warm enough in the 

coldest parts of winter, plus we were just so 

inefficient. And that was a major problem. We had 

to seek some energy grants to try and correct some of 

that to help us. And we got a little bit of help, 

not a whole lot, but we had to correct those kinds of 

things. 

I take it that since you've become superintendent 

that you have made progress towards solving some of 

the problems you just enumerated? 
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Yes, sir, we have. We took a very conservative 

approach because our community had already been 

strapped with not only that 40 -- I think it was a 43 

percent tax increase the year before I was there, but 

a couple of years previous to that, they had about a 

55 percent. And you know, they were just not going 

to budge on these bond issues. You know, we could 

have tried for those bond issues for a new high 

school or a new elementary or these things, and it 

wasn't going to happen. 

So in '82, we were successful in passing a $1 

million bond issue. We feel like we managed that 

-- and our premise for that with the public was that 

was going for absolutely essential, necessary things. 

There was no frills to it and there were not. They 

were things that we absolutely could not wait any 

longer on, the sewage back up, the band hall that was 

fixing to fall down, you know, those kinds of things, 

the science facilities at high school. 

We made outstanding progress, I think, with 

that but, of course, a million dollars doesn't go 

very far with as much needs as I just described. 

And then past that, since we have been in 

deficit financing, our philosophy had been to try to 

get out of that much like you would in your personal 
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finances, and that is to limit your indebtedness. 

That's the reason we limited the bond issue to a 

million dollars. And to then try to pay cash for as 

much as you could as you could. We developed that 

philosophy. And we said if we can figure out a way 

to do it, we would do it; if we can't, we won't. 

And have you been able by that philosophy, have 

you been able to solve all of the problems that you 

addressed or enumerated when you first took over as 

10 superintendent of Lampasas? 

11 A. We have made a whole lot of progress that we're proud 

12 of, but no, we haven't solved all of the problems. 
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We -- and of course, all I was describing was 

facilities. And we still don't have indoor 

facilities for our elementary students during 

increment weather, which is a real problem since we 

have to double up our classes for P.E. We still 

don't have the adequate facilities at high school 

for, you know, our VAC program, for any of our fine 

arts programs, for our computer science, for our -

you know, a number of areas like that, but we have 

made substantial progress in our facilities. 

In our instructional arrangements, I think 

we've also made a lot of progress. We've been 

successful in getting our class sizes down to, you 
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know, a much more reasonable level. We have met the 

class size 22 except for kindergarten. We are real 

proud we were able to add on to our elementary school 

just one year ago and move our 2nd grade up to that 

elementary school which would free up more classroom 

space for the class size of 22 in our primary campus, 

which now houses pre-K through 1. 

We now have in some of our kindergarten classes 

24 students, and we're well over the 22 class size 

limit in kindergarten. But we just don't have a room 

to put them, so we've asked for a waiver. And I'll 

be asking the board to add a portable to that campus 

to try and come up with another kindergarten 

classroom as well as a pre-K classroom for the next 

school year. 

Are you still using portable buildings throughout 

your system? 

We have 18 portable classrooms. We anticipate by 

next year we'll have two more additional portable 

classrooms at least. 

Have you met the TEA requirements as far as books in 

the library, for example? 

We have in middle school and high school, but not at 

elementary -- either the primary campus or the 

elementary campus. 
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Hav·e you been able to meet the teacher requirements 

as far as the qualifications of teachers, physics 

teachers, things of that that are promulgated by TEA? 

We did when I came there, and we still don't have a 

physics teacher. With the new mandate, we don't have 

a computer science teacher. We're not getting the 

job done with our students in either of those areas. 

We've tried. We've had Central Texas College 

located about 20 miles from us. We implemented a 

computer science class through Central Texas College. 

The students get college credit and high school 

credit. We're trying to get those resources to our 

students, but we only have about, oh, usually 14 or 

15 students that will be taking that level of a 

course, and we ought to have many numbers more than 

that taking computer science. 

And physics, we have not offered it on a yearly 

basis, and actually we've only offered it the six 

years, I've been there twice. This year we're 

offering it through the tie-in, which is a satellite 

system. Trying to get those resources to our 

students, we went with this satellite system, which 

cost a little bit of money, but it -- well, it cost 

about $20,000.00. But, you know, we're trying to get 

some of these courses to our students. 
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And then previously, we had our physics taught 

by a Central Texas College professor and that didn't 

work. It was abandoned by our students because of 

the difficulty level, that that particular professor 

just did not have a grasp of the high school 

curriculum for physics. 

And so we've had problems, you know, meeting 

those kinds of mandates. 

Also speech therapists, I've had five speech 

therapists in five years. And special education 

teachers are as difficult for us to find and to 

provide those kinds of programs that we need for 

special education. 

Why are you unable, in your opinion, to meet these 

various requirements and to go ahead and solve the 

rest of the problems that you enumerated that you 

found when you took over? 

Well, it all boils down to resources, financial 

resources. And we have to -- you know, there's just 

those limitations, you can just do so much. 

You know, we don't have a gifted and talented 

program. We need to have. We know we need to have. 

And we're trying to meet our remedial needs as best 

we can. We're not doing that either. We do have 

some federal funds to help us on that, but we're not 
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meeting the needs that we have for the remedial 

programs. So effectively, we end up trying to hit 

the middle of the road and do the best we can for 

quote, "the average student." And then hopefully, we 

have teachers that are strong enough, that can try 

and meet these needs for challenging the students 

that can go the extra mile, and remediating the 

students that are having the problems. 

Give me a little bit of the background about 

Lampasas. How many students, for example, do you 

have in average daily attendance? 

My ADA, I think, is 2,246. 

And do you know offhand approximately how much 

property wealth per student you have within your 

taxing jurisdiction? 

It's 103,000. ·We had, in the last -- I know you all 

have used these Bench Marks. In the last Bench 

Marks, it's 111,000, but we have decreased in 

property value, so that's per student. 

And do you know what your tax rates are? 

Yes. My tax rate is 71 cents. 

I assume it doesn't come as a surprise to you -- and 

also do you know what you are expending per child on 

operations on an ADA basis? 

Are you talking about total operating expenses? 
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Yes, sir. 

It's right at, I think, $2,800.00. 

Okay. Does it come as a surprise to you to know that 

your property base is substantially below the average 

district's property base? 

No, sir. I've been aware of that. I'm not of 

course, Lampasas is not as poor as a number of 

districts, I think some that have been in court. But 

we are between the 20th and 25th percentile in the 

state in property wealth. I think our 103,000 per 

student would compare with the state average of -- I 

think it's around $250,000.00 per student. 

And likewise, would it come as a surprise to you to 

know that you're taxing at a rate higher than the 

average district is in the state? 

I've been aware of that, yes, sir. 

And are you aware of where your -- what that 

expenditure level by taxing at a rate higher than 

the average, do you know what you're able to spend in 

comparison to the average district throughout the 

state? 

I'd qualify that in saying, of course, we know that 

we're spending less than the state average, but I 

don't know how much. I haven't studied that at 

length. 
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I do know that in our tax rate, that we have a 

heavy emphasis on maintenance and operations to try 

and funnel as much of that into our actual operating 

expenses, and to limit our indebtedness as much as 

possible to try and spend it on instruction, and 

students, and teachers, and the needs of the 

classroom. 

And so we'll hurt, first, I guess, on 

facilities before we'll do in those areas, and so we 

devote all that we possibly can to the operations of 

our district. 

12 Q. ·1 believe the statewide average on operations is 

13 about 3,300, so you're approximately $500.00 below 
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average. By having put the emphasis that you have on 

operations as opposed to debt service, has that had 

an effect on your ability to upgrade and renovate 

your facilities? 

Yes, it has. We've been able to do that. But as I 

described earlier, you know, through our budget 

process and when we do have a good year of meaning 

that our budget -- we underspend our budget, then we 

have devoted those monies to upgrading our 

facilities. 

Again, though, we've tried to emphasis the 

operations as much as possible. I do have some 
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problems with the total operating expenses being 

compared, though, because I know having been in, you 

know, other districts that are wealthy, there are 

other things that you have to look at that are a part 

of that operating expense that are different in my 

kind of school district than there are in other 

districts. For instance --

Explain that for me, please, sir. 

I can look at a district and compare the total 

operating expense and maybe they're fairly close, but 

I may be spending a hundred dollars per student more 

on transportation, as an example, because my school 

district has 612 square miles, 1,700 miles a day of 

transportation, so obviously I'm rural in nature, and 

I have a lot of transportation. That's included in 

that total operating expense. 

The state reimburses us and pays for a 

significant part of approximately 80 percent of the 

transportation cost. So it's not that that's costing 

me so much more, but when you're looking at the total 

operating expense versus someone elses' , mine might 

be a hundred dollars, of that may be devoted for 

transportation because that's figured in that cost. 

Are you telling me, then, that by looking at your 

2,~00 compared to the state's average of 3,300, on 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

2206 

first blush, it might look like a $500.00 disparity, 

but in reality, it's greater than that? 

Yes. I don't know what the state average on 

transportation has been. I was just using that as an 

example. But yes, probably mine would have been 

larger than that. The state average, I doubt there 

would be -- I don't know what that average in there 

is for transportation cost. 

I don't either, but we'll look. 

If you were, for example, if you were able to 

have a hundred dollars more in ADA than you currently 

have, would it make a difference in the kind of 

program that you were able to provide for the 

students that went to the Lampasas schools? 

Just a hundred dollars per ADA doesn't maybe sound 

like a lot, but that is, you know, about $230,000.00 

to Lampasas. And yes, $230,000.00 will make a 

difference. Obviously, it depends on where you spend 

that. We would be -- you know, we would say that 

there would be a, you know, a lot of difference that 

could be made in the program differentials that we're 

talking about for our kids and instruction with that 

kind of monies, yes. 

I take it then that as a practitioner who is actually 

on the ground living the problem, a difference of as 
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much as a hundred dollars per ADA, although it may be 

insignificant to some that have it, to you that 

don't, it's not insignificant? 

Absolutely not. That's a -- to put it in real terms, 

that's ten teachers, you know, in our district. And 

you know, when we're talking about class sizes and 

we're talking about the need for a computer science 

teacher, another special education teacher and these 

kinds of things, ten teachers is a dramatic 

difference. So, you know, I think that puts a 

perspective on that. 

Speaking of teachers, how much does Lampasas pay its 

teachers? 

we pay the state base, we have traditionally. 

And by paying the state base, do you mean that you 

pay the state minimum salary? 

Yes, sir. 

Do you pay any above the state minimum salary? 

No, sir. 

In your judgment, are you able to afford to pay more 

than the state minimum salary? 

No, sir. 

Have you had or found any difficulty -- has there 

been a problem with your paying the state minimum 

salary? 
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The main problem has been that -- is a teacher 

problem. Our teachers are concerned about that 

because, you know, they're constantly comparing with 

other school districts, and they know there are 

districts that pay considerably above, and they feel 

like they're worthy of that, and of course, they have 

their families and they have an interest in that. 

I can understand that. And that's a yearly problem 

with us, and that is the teachers obviously would 

like to be paid more and we have maintained the 

minimum salary because we just cannot afford it. 

Have you encountered any problems with recruiting 

teachers or I don't know what the right 

So 

terminology is -- hiring teachers with the state 

minimum salary compared to neighboring districts or 

districts that you compete with in the marketplace? 

It's hard to get a handle on that because, you know, 

I from the comparative basis. I know last summer 

I lost a band director for that reason. We had a 

band director change, and so I was going to employ 

one. And I had an outstanding applicant that I 

offered, I thought, a very strong contract, but it 

wasn't as much as they were making from where they 

came, so I lost him to another district. 

As far as other examples like that, I don't 
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know most of the time when somebody doesn't come with 

me, I don't know where they end up. I don't -- I'm 

not usually privy to that information. 

But it is particularly hard for me to, you 

know, to employ, and is with anyone in the special 

areas such as math, science, special education, when 

someone can be making, you know, a better salary in 

an equally or a better district than they -- they can 

be happy with that, then they're usually going to 

find another district to teach in. 

For example, how long have you been trying to hire 

this physics teacher that you don't have so far? 

Well, I haven't. I've been trying to find 

alternatives to providing physics through the college 

or through tie-in and now I have tie-in, so I haven't 

made an effort to find that teacher. 

Okay. Have you -- on applicants, do you find that 

you have an abundance of applicants for a teaching 

position? 

No, I don't. I'll do better, for instance, with 

elementary teachers. I do better with them because I 

have more homegrown folks that want to come back to 

Lampasas and, you know, spend their life there. And 

even with elementary teachers, I've had some problems 

the last couple of years. 
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But as I go up the ladder for secondary 

teachers, it's much more difficult. For any kind of 

special areas, it's much more difficult. I can't 

keep a speech therapist. It seems like I've gotten 

some good speech therapists in, but I just can't keep 

them. They've gone to better paying jobs, and that's 

frustrating. 

You mentioned in your earlier testimony requirements 

about computer science that you don't have, you can't 

meet the state requirement for computer science, is 

that correct? 

That's right. 

And you don't meet the state requirements as far as 

libraries in the elementary schools, correct? 

That's correct. 

Tell me what other state required mandates that 

Lampasas, because of resources, is unable to meet? 

Can I ref er to some notes --

Sure. 

-- because I -- that's a long one, and I -- so I 

jotted some notes. 

The class size 22, we haven't met yet because 

of the kindergarten. To put that in perspective, a 

penny on our tax rate will generate about $23,000.00. 

With the class size 22, we have already had to add 14 
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classrooms. If grades 3 and 4 continue, we'll have a 

total of 20 new classrooms. That cost -- our 

classrooms cost us about $35,000.00 to build, and 

that's a rule of thumb. So that cost has actually 

been about $750,000.00. 

And let me just -- you're a little bit ahead of me, 

but while we're here, let's go ahead and 

Okay. 

-- ask it. Don't put down your list because I want 

you to go through the various things that you're not 

able to do because of finances. 

The class size, going to 1 to 22, that was 

mandated by the state in House Bill 72, correct -

Yes, sir. 

-- or 246, one of those two? 

72. 

And that cost, you have just testified, is going to 

cost or has cost Lampasas approximately $750,000.00? 

Yes, sir. 

Where has that -- was that $750,000.00 funded by the 

state in House Bill 72? 

No -- well, you know, that's a hard question to 

answer because obviously, we got, with 72, new monies 

put into the system, signif ic~nt new monies. The 

it took care of a whole lot of needs and you have to 
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look at a laundry list of mandates that went with 

that to analyze that. Where you would put that money 

in all of that laundry list depends on the answer to 

that question. 

Okay. 

But my answer to it would be to say no, facilities 

were not, you know, funded in that so that we had to 

come up with the facilities locally. 

Let me back up. On the financial requirements of 

House Bill 72, those requirements the state imposed 

on Lampasas to do, the total price tag of that, was 

that fully funded by the state? 

No, sir. 

And so I take it, there was a shortfall that it was 

either going to come in facilities or come in 

teachers or come in somewhere. 

Yes, sir. 

I take it you're aware that the Foundation School 

Program does not currently take into consideration 

individual district's facilities cost, you're aware 

of that, right? 

That's right, I'm aware of that. 

And the $750,000.00 that you've just testified to is 

the cost of the 20 some odd classrooms that House 

Bill 72 mandated that Lampasas put in place, the --
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do you know what -- how much taxes, what tax rate 

would be necessary to raise that $750,000.00 to pay 

for those buildings or can you tell me how I can 

calculate it? 

I can tell you approximately. 

Sure. 

It takes it would take me about 30 cents on my tax 

rate out of 71 cents of whatever that ratio would be, 

that would be the percentage increase to pay for 

that. 

Of course, you know, I don't think that would 

be an accurate way to look at it because if you 

borrowed that or you had bond monies to pay for it, 

that would be, you know, of course, paid out over 

time. 

Right. 

But, in effect, we've expended that money, you know, 

to build those facilities and probably over a -

looking at over a two-year period. And so, it has 

had an impact as far as our tax rate and our budget 

is concerned. 

Okay. Go back to your list and continue telling me 

the state mandated requirements that Lampasas is not 

able to comply with today because of financial 

reasons. 
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Those classrooms have to be housed by a teacher, and 

my average teacher cost is $22,000.00 presently. And 

so you can multiply that out and find that there's a 

dramatic increase in teachers' salaries due to the 

added staff to meet that mandate. 

I think presently we've added -- I think it's 

14 teachers up to this point, and so those 14 

teachers times the $22,000.00 is our operating 

yearly operating cost for adding those. 

Then with House Bill 72, the TEA or the state 

set up a ten-step salary schedule -- actually, it's 

11 steps -- but a ten-step salary schedule that is 

there was real progress for us. We're happy that 

we have something because our teachers get $1,140.00 a 

year increase until they reach the maximum and they 

reach the maximum within ten years, which is good. 

Unfortunately, that's a new cost to Lampasas of 

$160,000.00 a year, approximately. And the reason 

that's a cost to us is that since we're not paying a 

supplementary salary, we don't have anything to back 

off on. 

As an example, if I was -- let's say we were 

paying $4,000.00 above the state, and we just didn't 

have the money, then I would have the ability to back 

that $4,000.00 down to maybe $3,500.00 and still pass 
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along that state increase that's mandated in the law. 

We don't have that opportunity. We have to 

pass that along by law, so that we know that we have 

$160,000.00 a year increase until we stabilize. 

There will be at some time in the future -- I don't 

know I haven't studied this, but I'm going to say 

four to five years before our district would 

stabilize and then, you know, everyone would be 

pretty well where they need to be on that salary 

schedule. 

There are other costs that I don't think people 

are maybe that much aware of, but we're required to 

have a new appraisal system of teachers that goes 

along with the career ladder system. We're required 

to have two appraisers appraise twice -- each 

appraising twice a year every teacher. And I know 

for the first two years implementation of that after 

House Bill 72, I was the second appraiser in our 

elementary schools and my curriculum director and I 

swapped out. One year I did one elementary and the 

next year I did the other elementary, simply because 

we didn't have the staff to be able to do those 

second appraisals. 

With this year, with the new appraisal system, 

it's so complex that there's just no way that we 
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could continue that process, so we employed an 

evaluation coordinator to do the second appraisals at 

the elementary campus as well as other functions. 

With the House Bill 246, we had a fourth year 

of English required, a third year of math required, 

for high academic diploma, a third year of science, a 

fine arts, computer science, all of those were 

additions to our curriculwn that have to be provided 

for not only in programs, but with staff. 

Are you able to provide for those things? 

No, sir. We're having to not only add staff for 

those regular programs, but also for our special 

education. Our most dramatic need right now is in 

our special education because those students also 

have to have the four years of English and the three 

years of math and all of these other mandates. So 

we're grossly inadequate in our special education 

staff. And then, by next year, I'm going to have to 

find some means of providing this fourth year as our 

seniors -- as incoming freshmen at that time become 

seniors, we have to have that implemented. 

We've added a computer literacy to the 

curriculwn at middle school. That took an additional 

staff as well as a computer lab at middle school. 

The elementary libraries that I've talked 
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about, that was already in the standards, so we've 

had to provide for an elementary library, and the 

staff, and the books. We're not in compliance on the 

books. 

One thing that hit me last year was TEA mandate 

that the 45 minute planning period which is 

guaranteed all teachers must be in the school day as 

opposed to after school. And this is for first grade 

on. They let us by with that in kindergarten, but 

not in grades 1 and 2. I had had my dismissal time 

at primary school at 2:30 and the conference or 

planning period for teachers was then after 2:30. 

And in moving that to inside the school day, we had 

to then provide P.E. and music and art and library or 

whatever we could for the students to be doing during 

that 45 minutes that the teacher is in conference. 

We had added two physical education aids in order to 

double up our classes that go out to P.E. to meet 

that mandate. 

We've had to revise all of our curriculum in 

cooperating the essential elements that were 

mandated. 

We've had to add ESL programs, and those ESL 

programs we initially wanted to provide through our 

migrant monies with federal monies, but we can't do 
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that. It's a state mandated program, so we have to 

back out of that federal funding and provide with 

local funds for our ESL program. 

I'm going to ask you about federal funds in a second. 

Okay. 

Keep enumerating the list of mandates that Lampasas 

has been unable to accomplish or can't accomplish 

because of financial reasons? 

Duty free lunch was enacted with the new law, and 

that's cost personnel to provide for supervision of 

the lunchroom when teachers are having duty free 

lunch. 

The career ladder was funded by the state, but 

it was, in my opinion, grossly underfunded. It hit 

Lampasas particularly hard because we had a 

professional growth policy for many years and our 

teachers then -- and we also have a highly 

experienced I say highly experienced, greater than 

the average in the state experienced staff. A 

combination of those then caused us to have more 

teachers than most school districts eligible for the 

career ladder. And we did not have the state monies 

to put them on without utilizing other monies that 

were available to us. 

And we did supplement. I think the first year, 
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believe it was about $35,000.00. 

2219 

Tutorials were mandated in the law. And for 

tutorials to be effective, we set up a program, an 

after school program, and we have compensated 

teachers for the time that they are outside of the 

school day as we had previously defined it. So 

requiring them to work longer, then we've compensated 

them. That is mandated in the law. 

We presently are facing a dyslexic program. I 

don't know how we're going to meet those needs. And 

all districts are in somewhat of a stupor as far as 

just exactly what it's going to take for us to have a 

dyslexic program in our school district. I'm 

grappling with that. I don't know what the answer is 

to it. I know that I'm going to have to have 

increased staff for it any way I go. 

One of the TEA -- that TEA had a problem with 

us on a monitoring visit was on the need for less 

counselor duties, paperwork duties and more 

counseling at the high school. And we have responded 

with an aide to aid the counselor at our high school. 

And I think --

Is that pretty much it? 

(Witness nodded head to the affirmative.) 
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Have you gone through and made any effort to quantify 

in dollars and cents the cost of the new state 

requirements compared to the funding level that was 

provided to Lampasas for the new state requirements 

to see did Lampasas come out in the red or in the 

black, so to speak? 

I've only done, you know, briefly -- I know that in 

House Bill 72 I had a, you know, considerable 

increase on equalization monies. But I also had a 

considerable increase on my local fund assignment. 

And those pretty well I think I actually came out 

over the course of time with about $73,000.00 more in 

that trade out. 

The additional funds, I haven't really studied 

to line that up because it's sort of difficult to get 

a handle on that. I just know that in our 

operations, we don't have the financial wherewithal 

to implement all we've been asked to implement, and 

it's getting more critical. Our time is running out. 

Next year, for instance, I know that -- very 

conservatively, I know that I've got $400,000.00 of 

additional cost that we're going to have to assume 

unless the state comes forward with more money. I 

don't know of anybody that's talking that the state 

is going to come forward with a lot of new dollars, 
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so I'm concerned about that. 

Okay. Now, by that, you say that you -- there are 

$400,000.00 worth of new cost or new expenses that 

have been mandated by law that Lampasas would have to 

absorb next year unless the state writes a check to 

Lampasas for $400,000.00? 

Yes, sir. 

Where will that $400,000.00 have to be raised from? 

I don't know. Here is my -- my only hope for that 

would be if we have a good year, if we can go into a 

deficit budget next year as we did this year. This 

year we started the year I'm not talking about 

deficit financing as I was a while ago, I'm talking 

about our estimated revenue and our estimated 

expenditures on this year's budget. We estimated 

$100,000.00 more expenditures than we estimated 

revenue, and hoping that we would have a good year. 

And we'll probably be looking at that again 

next year, which means that we will have to delve 

into our fund balance and hope that we can stay, you 

know, above water with our fund balance as far as 

starting the school year, and then in combination 

with the tax increase. If I was going to raise 

$400,000.00, that would be about a 23 percent tax 

increase. And I think I could say that my community 
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is not going to allow us to do that. Realistically, 

I don't think that -- I don't think we could weather 

that. I would like to think I'm wrong. 

Now, you mentioned earlier, how much revenue does a 

penny in tax raise for Lampasas? 

23,000. 

And the $400,000.00- number we're talking about is 

$400,000.00 in new operating money, correct? 

Yes, sir. 

And if you'll divide 400,000 by 23,000, that would 

get you the amount of pennies in tax rate that would 

be needed to just make up that one mandate, correct? 

Yes, sir. 

And I just did that and it comes out to be about 13.4 

-- excuse me -- 17.4 cents, does that sound right to 

you? 

Yes, sir. 

Is it your testimony that in order -- without the 

state -- under the current financing, the current 

system we have in this state of financing schools, 

and under the mandates that the state has already 

imposed on Lampasas, without a check being written by 

the state to Lampasas, that either Lampasas doesn't 

do what the state says you have to do. Two, does it 

and goes in the hole in some extent, or three, has to 
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raise its taxes 17.4 cents. Are those the options? 

Another option would be cutting back, you know, in 

our programs, cutting back on something that -- and 

of course, delving into that operating fund balance 

which -- one year we had to do that to build a 

facility. I had to add classrooms on to my 

elementary school, and I just had to go to the board. 

And I think that year our fund balance -- it put our 

fund balance down to $280,000.00. And the -- well, 

the auditors recommended that we have over a million 

dollars in fund balance. They recommended two to 

three months operating. 

How much fund balance do you actually carry today? 

We're approximately 500,000 -- I looked at my 

business manager -- approximately 500,000. 

So you're carrying about half of what the auditors 

are recommending that you carry? 

Well, actually less than that. To be realistic, 

though, we -- I've told my board that if we can go 

into the school year with a $500,000.00 fund balance, 

then, you know, I can go in the school year relaxing. 

That one particular year, though, we had to 

spend cash for this, so we went down to 280,000. And 

we hoped that we had a good year and built that back 

up and we didn't have any catastrophies and we did. 
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We had a good year and were able to weather that, but 

that was a little bit of a gamble. 

Do you believe that in Lampasas today, the district 

is meeting the educational needs of the students that 

attend school in the schools of Lampasas? 

No, sir. 

Why do you think that they're not? 

I think that -- you know, I, on one hand want to say 

I'm proud of what we're doing, I think we're making 

every effort, you know, to try and meet those needs. 

I think realistically that we're not. I'm constantly 

reminded of that by my board of trustees when they 

want to have a more challenging program that students 

that really, you know, need to go forward, and if you 

want to call it a gifted and talanted program or 

whatever you want to call it. They want to have more 

honors courses and things that will, you know, meet 

those individual student's needs. 

And on the other spectrum, in our remedial 

programs, with our federal monies, we do a fairly 

good job in our reading and math as far as 

remediation goes. Those students, though, do not 

have any remedial types of programs for their social 

studies and science. You know, if a child can't read 

very well, they're not going to do well in social 
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studies or they're going to have problems. And if 

they're having math problems, they're probably going 

to have problems in science. We don't have anything 

for those students in those areas as far as basic 

courses or remedial type programs to help them with 

those -- you know, what is just a normal or regular 

program. 

Then I have the need -- I've just got -- in 

special education, I have two larger class sizes. 

And in high school, I'm up to -- I've got some class 

size up to 19, which is atrocious for special 

education. I'm not proud of that, I just don't have 

any choice until I can add personnel to try and bring 

that down. 

I'm also having that problem throughout in 

special education. So I don't really think we're 

meeting those needs. 

We have a number of E.D. students in our school 

district and we have no E.D. program. That's 

emotionally disturbed, excuse me. We don't have an 

emotionally disturbed, you know, program to really 

help those students. 

We don't have a counselor available for 

elementary students that I feel like is a tremendous 

need in this time in our society when we see an 
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increase in our emotional problems with our children. 

I would give my teeth to have an elementary counsel, 

if I just had one, to work both elementary schools. 

I don't have professional libraries at the 

elementary level. I'm staffing those with aides, and 

while that's getting by, it's not really getting the 

job done. 

Those are some things that I think of. 

Oh, at the elementary level, it's really 

difficult when you have to have P.E. daily, to have 

P.E. in weather like we had last Thursday and Friday 

whe~ you do not have an indoor -- any kind of indoor 

facility. My folks would like a gymnasium. I would 

just like a, you know, a couple of classrooms large 

enough to handle it. You know, if we just have 

someplace that we could assimilate a P.E. program in 

inclement weather, that would be great. 

You know, that's a difficulty. 

And that's what I think of off the top of my 

head. 

There has been a lot of discussion through the cross 

examination of the witnesses about the importance of 

local control and the ability of boards of trustees 

to come up with innovative programs and become a 

light house district and do a lot of specialized 
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Speaking of local control, I don't really understand 

that issue. I think local control is absolutely, you 

know, necessary. And we have, you know, local 

control to an extent in our district, but it's 

working against us right now because our local 

control is limited by what we have to do just to, you 

know, meet the mandates. And so we don't have a 

whole lot of flexibility in doing innovative and 

creative things when we're not meeting, you know, the 

things that we have to do. And so, you know, that's 

a -- that maybe takes away some local control from 

us. 

I would like to retain local control, as I 

think any superintendent and any board of trustees 

would. It's not much fun to have local control, 

though, when your parameters tell you you have no 

flexibility. 

And if I -- I was in session one day and 

listening to big boxes and little boxes. I call that 

Ford, Chevrolet and Volkswagen, if you will. From my 

frustration as a superintendent, I feel like the 

state is mandating that we drive a Ford or a 

Chevrolet or the equivalent of an education for our 
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students. And I think that we have really made 

progress in equitable funding of the Foundation 

Program, but I realize as a superintendent, that 

Foundation Program that's equitably funded is only 

paying for the Volkswagen cost. And somebody has to 

make up that difference if we're going to be mandated 

to drive the Ford, and that difference is made up 

locally. 

And I don't -- you know, it's hard for me. It 

takes all of our effort tax wise to make up that 

difference just to have a quote, "an accredited 

program," and I don't think we've made that yet. And 

much less, go beyond that and, you know, to drive a 

Buick or a Cadillac or something at some other level. 

Of course, that would be great to do. But I'm not so 

concerned about that as just having enough 

flexibility to, you know, meet the mandates in some 

kind of creative and innovative way, and we're 

struggling to be able to do that in Lampasas. 

Now, Mr. Christian, there's been also a good bit of 

talk through the cross examination of the witnesses 

on -- to various superintendents and other witnesses 

about why you ought to consider federal funds in any 

kind of state program, and that federal dollars spend 

just as well as state dollars and local dollars, and 
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if the state says you've got to have l-to-22, you've 

got all of this federal money that you ought to look 

at it and consider it as part of the overall program. 

Do you agree with that? 

Absolutely not. 

And why not? 

I think any superintendent that has a federal program 

is very much aware of the restraints and the strains 

that go with those. And the federal programs are 

designed to meet a certain need that the federal 

government has recognized for essentially students 

that are educationally deprived, however you want to 

measure that, they choose to measure that with free 

and reduced lunch. 

But at any rate, when those monies are sent out 

with federal programs, along with it is a mandate 

that they not be spent to supplant what you're doing 

with state monies. That is, if we have a state 

program and I'll give you an example, we have 

federal programs in reading for students that are 

educationally deprived. If we do not give that 

student the same treatment in the state program as 

any other job, then they'll call that supplanting and 

they will take our money away. 

Well, for example, if the state says you've got to 
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have l-to-22 or you've got to have pre-K or any of 

these other state requirements, why can't you, if you 

don't have enough money within the state funding 

system, why can't you just take some federal money 

you have and go get you the teachers that's necessary 

for the l-to-22 or bring in the portable classroom 

for the l-to-22. Why can't you do that? 

It's simply not allowed. As a matter of fact, I've 

had a recent example. And I'm proud of this aspect 

of House Bill 72 that recognizes a need for 

pre-kindergarten. I think that's a good step 

forward. It was detrimental to us indirectly, 

though, because previous to House Bill 72, we did 

have a federally funded program, and as soon as House 

Bill 72 was passed, I could no longer have that 

program and I had to scrap it for a year and 

reinstigate now a half-day state mandated program for 

pre-kindergarten. 

What happens to districts -- well, for that matter, 

has it happened only to Lampasas? If the federal 

government comes in and finds that you're spending 

the money to do the state program, that the state has 

mandated, what happens? 

Well, we've had that happen and you'll simply write a 

check and reimburse them the monies that you have 
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supplanted with that program. 

And that, in fact, has happened at Lampasas? 

Yes, sir. Not long after I was there. Before I came 

to Lampasas is when the monitoring took place. And 

the feds came out and monitored and they found out 

that we were utilizing federal personnel to supplant 

the state program. And so we did -- we had to send a 

few thousand dollars. I don't recall how much it 

was, but we literally had to write a check for that. 

But that's unusual because we know better. We 

know not to supplant, so we work real hard at not 

supplanting what we're doing with state monies, so 

we're not apt to get zapped, if you will, on that 

because we do a good job of making sure we don't, you 

know, misuse the federal dollars. 

But, for example, if I was to come and say, "Well, 

shoot, Lampasas, you've got "x" thousands of dollars 

of federal money out here," and "Yeah, you're right, 

I didn't fund l-to-22, or I didn't put in the 

facilities, or I didn't fund the dyslexic program," 

or whatever, but you just take that federal money and 

spend it, and you did, if that's And assume with 

me that's what the state and the 

Plaintiff-Intervenors -- excuse me -- the 

Defendant-Intervenors, the wealthier districts have 
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MR. O'HANLON: That's an outrageous 

assumption, Your Honor. We're not urging that 

anybody in this state violate the federal grant 
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requirements. I don't think we've heard that cross 

anybody's lips here. 

MR. GRAY:· Your Honor, I've heard it 

through four weeks of innuendo, at least, when they 

talk about federal monies spend just as well as state 

money and we say it shouldn't be in and they grill 

witness after witness about that. I'm just trying to 

clear up through this witness once and for all what 

happens when you do that. 

MR. O'HANLON: I believe Mr. Gray's own 

4,169 number that he got out of Dr. Walker contained 

those very self same federal funds that he is now 

complaining about the state's inclusion of. 

We have never urged that anybody in this state 

or any school districts disregard the requirements of 

the federal grant. 

THE COURT: Okay. I'll concede you that. 

Do you want to put your question? 

MR. GRAY: Sure. 

THE COURT: A little bit less inflamatory. 

MR. GRAY: I'll do my best. 
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1 BY MR. GRAY: 

2 Q. If you were to do that, and I know you say you're 

3 careful not to do it, but if you were, if you were to 

4 spend state federal money to do state programs, would 

5 the ultimate bottom line be, if you got caught, would 

6 you have to write a check back? 
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Yes, sir. 

Now, Mr. Christian 

I might add to that, there are times that that, you 

know, is very minor or very inconsequential that 

we'll have our hands slapped and say, "You don't do 

it anymore." So I wouldn't want to be absolute in 

that. And most of the time it is so inconsequential 

that they slap our hands and we straighten it out, 

and once we verify that we straightened out the 

problem, then everybody is happy. But if it's of any 

consequence, and we're obviously not working with 

them to not supplant, well, then, yes, they will get 

the money and they have. 

Mr. Christian, why are you and your district involved 

in this lawsuit? What do you hope to gain or to 

achieve? 

I would like to elaborate on that, if I could. This 

was something that took us a great deal of time to 

come to grips with. Lampasas being a conservative 
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community isn't too happy with suing anyone or being 

involved in a lawsuit like this, and I'm certainly 

not either. 

And as well as the fact that, you know, I have 

friends, superintendent friends on the other side of 

the courtroom that I have a tremendous admiration 

for, as well as the Commissioner of Education and, 

you know, all of the aspects of this are very 

they're not very attractive to us. So we would want 

to, you know, try and have resolution to a problem 

that we've seen for years and years in any kind of 

way other than this. And we have, we've been 

involved, you know, politically, trying to get an 

answer. 

House Bill 72 was a real good response 

politically to the equity issue as far as it went. 

And we had legislators that were understanding of the 

problem and that were working for us. We even had 

superintendents on the other side of the courtroom 

from wealthy districts that understood our problem 

and were working toward that same end or, you know, 

help -- understanding that and working with us on it. 

The bottom line, though, is that, you know, you 

can work on that politically and everyone can 

understand or emphasis with the problem, but we have 
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not been able to politically solve this problem. And 

we've been able to address it from time to time and 

get some help, but the help is not very long endured 

until, you know, with just within a very short period 

.of time. And in this case, House Bill 72, we've got 

some, you know, significant help there, but the 

mandates were still -- it's like chasing a rabbit, 

you know, and now the rabbit is on further, and as a 

property poor school district, we are not seeing the 

resolution and the, you know, solving of this 

problem. 

So, in our frustration, we recognize that 

·politically it's difficult, if not impossible, and we 

feel like it's probably impossible to really have 

clear resolution to this problem in the political 

arena because that's been tried and tried and tried 

and we know there are people there that care about 

the issue that are fighting for it, and yet with all 

of those efforts, you know, it's really not resolved. 

And so, we came to a time that this suit was 

before the court or it was going to be before the 

court and we recognized that we wanted to intervene 

in that and give credence to the fact that there is a 

real problem out there in the trenches and that's 

where we are. 
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And I'd say that Lampasas isn't as near as bad 

off as a lot of school districts I've seen, so I 

don't want to paint us as a -- you know, really the 

toughest situation because we're not. We're wealthy 

compared to some of these poor districts that I 

that are really struggling, but relative to the 

state, we're not. And we're having all that we can 

handle. 

And in our environment in Lampasas, if we just 

keep on like we are, our community is not going to be 

able to stand the taxes much less -- you know, you 

couldn't raise enough taxes. You know, I know 

superintendent friends that are in comparable 

districts to mine except for wealth, and maybe while 

I'm raising $23,000.00, they might be raising 

$100,000.00 or $200,000.00. 

For the same penny of tax? 

Yes. So they say, "Boy, we're going to have to raise 

taxes," but they're going to have to raise taxes very 

little compared to me to be able to overcome that 

deficit. And I can raise taxes a whole lot, and I 

haven't raised a whole lot of money for my kids. And 

I've got a frustrated public that says, "Man, you 

raised our taxes and we still haven't, you know, made 

all that much progress." That frustration is just 
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1 coming to a head in a property poor district that's 

2 struggling, but can't see the end of the tunnel. 

3 MR. GRAY: I have nothing further. I'll 

4 pass the witness. 

5 THE COURT: All right, sir. 

6 MR. O'HANLON: May I proceed, Your Honor? 

7 THE COURT: Yes, sir. 

8 CROSS EXAMINATION 

9 BY MR. O'HANLON: 
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Q. 

A. 

IQ. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Is it Mr. Christian or Dr. Christian that you go by? 

It's Doctor. I go by anything. 

Okay. Dr. Christian, you see Mr. Sybert sitting 

there? 

Yes, sir. 

Do you know him? 

I just know of him. He is a fellow superintendent. 

I don't know him personally. 

Do you know anything about his school district? 

No, sir. 

Socorro Independent School District? 

(Witness shook head to the negative.) 

Do you know that they've just gotten through 

essentially rebuilding their whole physical plant, in 

essence? 

I don't know about that. 
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Okay. Do you know that he's got $77,000.00 tax base 

per ADA and you've got 103,000? 

If you're looking at that, that will show 111,000. 

Right. And his shows 77. 

I don't know what his tax base is. 

Okay. In '85 

I wouldn't be surprised. 

That is his $77,000.00 tax base compared to your 111 

in 1985-'86? 

Right. 

Do you know that he's got a 95 cent effective tax 

rate? 

I don't know that. 

Okay. In other words, he's got a poor district and 

raises more taxes than y'all do. 

I don't know. I don't know his district. He's got a 

fairly large district, and if he's got an effective 

tax rate of 95 cents, he would raise more money, I 

would say, per student, yes. 

How much money would you raise if you raised your 

effective tax rate to 95 cents? 

I'd calculate that to probably somewhere in the 

vicinity of $400,000.00. 

Okay. And you said that $100.00 a student or 

$200,000.00 would make a heck of a lot of difference? 
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Yes, sir. 

Okay. But your district just doesn't have the 

political will to raise the taxes that Mr. Sybert's 

district has? Is that what you're telling us? 

I wouldn't say that. I would say my district has 

that will. I don't think that in my particular. I 

don't know what his circumstances are -- in my 

particular case, I feel like that that will has been 

measured in pretty sizable increases in taxes, and I 

think the limits of that are obviously going to be 

measured by, you know, how high a tax rate a public 

is willing to support. 

Well, now, you said you had a -- I figured backwards, 

that the tax rate before you raised it, given those 

two percentage increases that you had, must have been 

somewhere around 30 cents, is that about right, prior 

to the time of it being raised? 

I don't know. I wasn't there at that time. I just 

know that in our revenue those were increases back in 

'78, and then in 1980. 

And given the needs of that district, that's pretty 

irresponsible of that district to have that kind of a 

tax rate, wasn't it? 

I couldn't answer that. 

Well, the buildings that you inherited were awful by 
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your description? 

All I can speak to is the time that I've been there, 

I feel like that effort has been made by the public 

and supported, and we've been moving forward to that 

as best we can. 

Okay. But if you're starting off at a ridiculously 

low rate, then you've got a long way to catch up, 

don't you? 

You know, like I said, I don't know that was a 

ridiculously low rate at that time. I don't know 

what the state average was at that time nor the TEA 

mandates for school districts at that time. They may 

have been relatively the same position that I am 

right, now as far as I know. 

Well, how do you look at Mr. Sybert and say that we 

deserve a 71 cent tax rate when you've got a levy of 

95? 

I'm not familiar with his district. It may be 

they've got more facilities than we have. I don't 

know what -- I don't know what's happening in 

Socorro. 

I know we're spending all that we can in our 

operations of our district in an effort to, you know, 

try and stay with the mandates. And if he's got that 

kind of tax rate, he may be having better buildings 
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than I have, I don't know. 

Well, better buildings is one of your problems, isn't 

it? 

Yes, sir. 

And you could go back to the voters and try another 

bond issue, couldn't you? 

Yes, sir. 

And you could use the same technique that Mr. Sybert 

did, which is pay interest only for a while and that 

would hold down the rates, couldn't you? 

Well, I don't think it could. I don't see any way 

that that would hold down our rate. 

That paying interest only rather than paying interest 

and principal wouldn't hold down the rates? 

No, sir. 

I see. 

Even if you're paying the interest only, you're going 

to have to be having an increase in your tax rate to 

do that. 

Well, sure you are. 

Uh-huh. 

And the last time you tried that, your voters 

approved it? 

Yes. 

Any reason to believe that if you went to them and 
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said that we needed these additional facilities, that 

they wouldn't approve it again? 

I can't answer that, I don't that would be hard to 

answer as to what they would support and not support. 

Two out of three times over the last few years, they 

failed bond issues, so what they may or may not be -

Or maybe just one out of one? 

Sorry? 

Or maybe just one out of one. Maybe it was that the 

bond issue wasn't put together very well? 

Could have been. 

And the one that you put together, I assume that you 

did a good job of trying to convince the community 

that it was necessary? 

I imagine that was probably the difference in a $5 

million bond issue and a $1 million bond issue. 

Okay. Do you think that if you went and told the 

community the same story that you're telling this 

Judge here today that they would -- with respect to 

the facilities that you need -- that they would 

authorize the issuance of bonds to pay those 

additional increases? 

I can't predict what my community would do. That 

would depend on all of the variables of what would be 

the bond issue and the state of the conditions of the 
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economy, all of those things would go into whether we 

could or could not pass another bond issue. 

So you're not telling the Judge that you cannot raise 

the money to redo your facilities, to bring them up 

to absolute poverty state standards, are you? 

I'm saying that if we went with the significant tax 

increase, something of the nature that I was talking 

about a while ago of 23 cents, that we would more 

than likely have a roll back successful in Lampasas 

that would roll us back to the 8 percent max. 

Well, how much did you increase your taxes last year? 

I think it was about 5 percent. 

Left a little on the table then, didn't you? 

Yes, sir. 

How about the year before? 

Last year, we also had a re-appraisal of all of our 

properties in Lampasas and we had a major tax revolt 

that we were dealing with at the same time that we 

did that. 

Okay. How much was that increase, though? 

I'm sorry? 

How much was the increase, though? 

The previous year? 

Uh-huh. 

The previous year, it was about 7.90. 
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Okay. 

It was as close to the 8 percent as we could get. 

Now, the year before that, you got a freebie, didn't 

you? You got to raise a one-time deal with no roll 

back. 

Well, I don't recall the year before that. What we 

did, I don't -- we've had sizable increases. We've 

had 337 percent tax increase in the last ten years. 

Uh-huh. 

We've had you know, since I've been there, we've 

had a couple of tax increases that would be at the 8 

percent -- close to the 8 percent level. 

Well, if you had a 337 percent tax increase and your 

rate is only 71 cents, that tells me it was pretty 

doggone low ten years ago. 

The state was considerably lower, too. The state 

average was, too. 

Okay. Now, a lot of what you're talking about in 

terms of facilities is due to the fact that you're 

playing catch up in that district, isn't that right? 

I'd say that that's a -- been part of it. We've done 

a pretty good job with the catch up. Right now, 

we're more interested in the future. 

Okay. So you've managed to get a lot of things 

repaired and fixed and taken care of? 
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Quality of our facilities is reasonable to have 

school~- we're not, you know, when you talk about 

the quality, our main concern now is the need for 

more facilities to be able to keep up with all of the 

mandates, but quality-wise, we're, you know, we've 

done quite a bit and we're, you know, reasonable to 

have school -- you know, we can have school in 

portables. You know, that's not the end of the 

world. And that's what we're doing. 

Now, I believe that in response to Mr. Gray's 

question, you said that you had to build 20 

classrooms for the 22-to-l ratio? 

I said that presently we've gone up to 14. By the 

time we implement 3rd and 4th grade, we would have 

had an impact of about 20 classrooms. That's what 

we've had to -- that's the impact -- I should explain 

that. That's the impact of not only the class size 

of 22, but also the law addressed very emphatically 

no proportion, social promotion. So we've had the 

compounded increase of number of students in our 

primary school due to the retention level or 

retention rates going up that has also compounded 

that. 

Okay. So not all of those 20 classrooms are -- or 

even half of them are really related to the 22-to-l 
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ratio? 

Well, you're wrong. They're all related to what 

we're going to have to have to meet the class size 22 

and the -- I know how many kids we have in the 

classes, and we're going to have to have them, yes. 

Well, let's figure that out. How many kids do you 

have in 1st grade? 

Oh, I have two hundred and -- approximately 210. 

Okay. Now, I can get all of those kids in ten 

classrooms? 

Yes, sir. 

Now, how many did you have before the 22-to-1 ratio? 

Six. 

All right. So you needed four there? 

Yes, sir. 

How about 2nd grade? 

I went from six to nine. 

So that you were required three more? 

Kindergarten, I went from three to eight. 

Pre-kindergarten, I went from zero to one, going on 

two. Third grade, I'm going from six to 

Third grade hadn't happened yet, has it? 

No, but we're in the process of --

Not going to happen until 1988-'89, is it? 

That's correct. 
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We're going to have to see what this Legislature does 

with that particular requirement before that comes 

into play, is that right? 

That's right. we don't need to wait until that year 

to build the buildings, though --

Okay. 

-- so we're already addressing that. 

Okay. If that requirement doesn't come into play, 

then of course, you're not going to know what your 

budget requires -- what the state is allocating in 

funding at that time, either, do you? 

No, sir. 

Okay. Now, how much money have you taken out of your 

maintenance and operating funds over the last three 

years to spend on the facilities that were even in a 

poor state of repair? 

I would say right at a million dollars. 

All right. So you've, in essence, had to take a 

million dollars to catch up because of what can only 

be described as poor management in that district 

before you got there? 

No, sir. The good part of that has come in the last 

three years to the response to House Bill 72 and the 

need for more classrooms. 

Okay. 
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We wouldn't you know, we wouldn't be in that if 

we would be repairing and fixing up what we had. By 

and large, we might have had to add a few classrooms, 

but we're not a fast growing district. We only grow 

about 30 kids or so a year. 

So, you've taken a million dollars out of your 

current operating funds to build facilities? 

That's a guesstimate, yes, sir. 

Okay. Now, how much does that translate to per 

average daily attendance per year? 

Well, that would be $22,000.00 into that, I don't 

know. We didn't do that in one year. 

Well, you did it over three years? 

Yes. 

So we can take --

I'd say probably -- I'd back up and say we've done 

that over about four years. 

Okay. You took it out of the money that you had 

before you got the increase in funds from House Bill 

72? 

I say we were already working toward improving 

facilities at that time with cash monies, and that's 

what I thought your question was. 

Okay. You've taken that out in four years, you've 

taken the $2,100.00 and you multiply it times four, 
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or your 2,100 ADA, and you multiply it times four, 

get 84,000 and you divide it by a million? 

You get 8,000, are you saying? 

Uh-huh. Is that a fair way of calculating it? 

Well, I'm not following you. 

Well, you said that -- let's see if we can't figure 

that out. You said a hundred dollars would be 

helpful. It would make an awful lot of difference. 

THE COURT: Before you start in on that 

now, it's a little after 5:30, we'll get started up 

again in the morning at 9:00. See you all at that 

time. 

(Proceedings were recessed until 

9:00 o'clock, February 10, 1987.) 




